ALL INDIA, REPORTER 



1938 - . 


MADRAS SECTION 



' > IP’ 


WITH PAEALLEL BEFEEENCES TO 


U) I. L. B. (1938) MADRAS (2) (1938) 1 & 2 MADRAS LAW JOURNAL 

(3) 47 & 48 MADRAS LAW WEEKLY (4) 1938 MADRAS WEEKLY NOTES 
(6) 1938 MADRAS CRIMINAL CASES (6) 39 CRIMINAL LAW JOURNAL 

(7) 173 TO 178 INDIAN CASES 

CITATION : A. I, R, 1938 MADRAS 



PUBLISHED BY 


D. V. CHITALEY, B.A., LL.B., VAKIL, 


NAGPUR. C. P. 


: > 


1938 


I 


( AN rights reserved } 


t 


TO 

THE LEGAL PROFESSION 
IN GRATEFUL RECOGNITION OF 
THEIR WARM APPRECIATION AND SUPPORT 

/JkMWR ‘^'U/QRSirr 

Am. Mk> 

9^U4 

W - 



PBIKTED BT D. 0. BANADE 
AT THE ALL IKDIA EEPOETEB PBES8 

naqpub. 


MADRAS HIGH COURT 

1938 


— 

Chief Justices: 

The Hon’ble Sir Alfred Henry Lionel Leach, Kt., Bar-at-law. 

<t Mr. C. Madhavan Nair, Bar.at.law. {Offg.) 

Puisne Judges: 

The Hon’ble Sir M. Venkatasubba Eao, Kt., B.A., B.L, 
u Mr. C. Madhavan Nair, Bar.at.law. 
r» Rao Bahadur S. Varadachariar, B.A., B.L. 

« Mr. S. Burn, i.c.s. 

» H Vere Mockett, Bar-at-law. 

H u V. Pandrang Row, I.C.S. 

u « A. J. King, LC.S. 

« w S. Wadsworth, l.O.S. 

« Rao Bahadur P. Venkataramana Eao Naidu, B.A„ B.L. 

V, Dewan Bahadur K. P. Lakshmana Rao, B.A., B.L, 

« Mr. P. W. Gentle, Bar-at-law. 

ff » J. 0. Stodart, I.C.S. 

» 

» Dr. Sir Abdur Rahman, Kt., Khan Bahadur. 

« Mr. K. S. Krishnaswami Ayyangar, B.A., B.L. 

w tt L. 0. Horwill, l.b.S, 


AdYOoate-General: 

Sir Alladi Krishnaswami Iyer, Kt., b.a., B.L. 

^ OoTernmeut Pleaders: 

9 ♦ 

Mr. K. S. Krishnaswamy Iyengar, B.A., B.L. 

• B, Sitharama Rao, B.A., B.L. 



editorial committee 


Dr. SUDISn CHANDR V ROY \r a it « 

SIK M. V. JOSm Kt K C t e' 

Mr. E. V1NAY..\K.4 RAO BA bl “““6, Nagpur. 

W.>. V, V. CHITALEY, B.A., LB.B., Senior Advocate, Federal Court of ludia, 

editorial staff 

Mr. S. G.' b'^'A di^'^'T^'n' S-) and Nagpur. ' 

Mr. D. D. DATAR b sc" u b W '^'^SPur. 

H. .. a 0.maFSS'Sra:5-„, 

Privy Council REPORTERS 

Dr a. Majid, M.A., LL.D., BAR.AT.LAW, London 
Federal Court of India 

Mr. Rang Behari Lall. BA t.t n ci««; * i 

■ ■■ ■ ^^yoco.te, Federal Court of India. 

Allahabad Delhi 

Mr. Saila Nath Mukorii B a rr n a ,3 
Bombay ^ Advocate. Allahabad. 

.y 

Mr. Praphulla Chandra Ghose BA nr a , 

Mr. Uonindra Nath Mul^Ni B L Calcutta. 

Mr. Surajit Chandra Lahir 

Mr. Baidyanath Banerj'i\i A b n Ad' Calcutta. 

uh."" 

m'' Lahore. 

Madras 

Mr. N. Srinivariyengw®Ad 
Nagpur “'l-'. 

Mr.' Widha“M:h“"7“/f. “■"- ®'L.. Advocate, Patna 

Pcsi^- iiS: 

Rangoon ‘ I'l-B.. Vakil, Peshawar 





NOMINAL INDEX 


Abdnl Hafiz V, Abdul Bukkut 27 

Abdul RahlmanRowthet v. M. J. Jamallud- 
din Sahib aud Oo. 799 

Abdurahiman v. Beeran Koya 402 

Abhirami Ammal y, N. Chellammal 287 

Abubaoker Labbai v. Ohinnathambi (FB) 262 
Adam Haji Peer Mohammad Issao v. Patta* 
kkarantavita Kuokan 242 

Adlraju Maliikarjana Rao v. Bomayaram 
Oo*operatiye Society gg 

Adiraju Somanoa, In re 634 

Ahammo y. Konhu Muhammad Haji 836 

Ahamed Uaraikayar y. Tbangiah Nadar 690 

Alagar Raja v. Narayana Raja 767 

Alamelo Ammal y. Parlhasaratbl Naidu 326 

Alam Khan Sahib y. Karuppannaswaml 
Nadan 415 

^Allah Baksh, In re 567 

Ambalatbilakath Kattoosea y, Eonhamma 

Annift ggQ 

Ambo Nair y. Utfaa Amma 202 

Anantbaohari y. KiishnaBwaml 102 

Anantbaobari G., In re 996 

^^Anantha Pattar y. Padmanabha Panikkar 468 
Angamothu y. SionapeDnammal 864 

Annajl Obinnappa Reddi y. Dasari Venko- 

489 

^Annamalai Ohettiar y. Chellammai Achi 174 

^Annamalai Ohettiar y. Stlnivasaragbaya 293 

Annapurnamma y. Makko Vankamma 823 

^Annum Keeanna Cbetty, In re 29 

•Appayya y. Lanka Naraslmhalu 338 

Appo Qoundan v. Emperor 784 

Aiikatla Nagireddi, In re 112 

Arulayl y, Rakka Kudomban 601 

Aromugam v. Emperor ggg 

Arumugha y. Rangaewaml 611 

Aromugham Ohettiar y. Mariappan 285 

^Arunaohalam Ohetty y. Seahiah Cbetty 994 

Atehayya Patrudo y. Jalaloddln Sahib 454 

Athlramankotti y, Uppari 570 

Aodiappa v. Taluk Board of Deyakottah 941 

Ayioao Cbettiar y. Ramaswami Ajyat 945 

Pftttar y, Ktlehnan 035 

Bademlan Saheb y. Jankan Saheb (FB) 438 
B^eha Sahib 8. H. A Oo. y. Lakshmi 
Kuttl Kovilamma 171 

^kthayatealo Naidu v. Salem Municipality 262 
Balaguromurthy Ohettiar y. Kslingan Am- 
Wagaran 

Balammal y. Palandi Naidu 164 

Ba asobramania Ohettiar y. Maniokam 429 

Ballan, In re 795 

Baluswaml y. Official Beoeiycr, Madura 762 

Mpayya y, Ramakriehnayya 608 

Bapayya Naidu y, Peta Bapayya 978 

Ranaalingayya - 115 

Bbarma Lingappa y, Nilakantappayya 633 

Beddi, In re 686 

® hLm -VenkataDarasim. 

5 Pwkawm y. Nagabhuehanam 938 

mimd MoololullkT qm 

*Bn]toel U. y. b. 0 . Btdtael 721 


Canteen Contractora Syndicate Ltd, 7. Cor. 

poration of Madras 7 q 

Ohada Mangiah y. Secretary of State G19 

Chakrapani Naidu y. Venkataraju 953 

Champion Automobilee Ltd. Madras y. Tra* 

^ yancore National Bank Ltd. 77 

Chayali Velayya y. Board of Commissioners, 
Hjndu Religious Endowments, Madras 631 
Cheedalla Polamma y. Official Eeoeiysr 
Ncllore 710 

'f- Rangaswami 232 

Chidambaram Ohettiar y. Shanmugham 129 

^Cbinnaswami Iyengar y. Kannia Naidu 132 

^Obockaliogam Ohettiar y. Mutbiab 884 

Cbockaliogam Ohettiar y. Muthukaruppan 849 

Cbockalingam Ohettiar v. Palaniappa 947 

Collector of Kistna y. Slvarama Prasad 33 

Commissioner of Income-tax, Madras y. 

^ Andhra Insurance Co. Ltd. (SB) 145 

,-Aryan Ohettiar (SB) 59 

Vi Manickam Ohettiar, Karaikudi 

. . . (SB) 62 

-V. 8 . L. Mathias (SB) 362 

‘— Tanjore Permanent Fund Ltd. 

n -TT. T (SB) 67 

^Dasi Vlraya, In re 49 q 

•Davood Rowther y. Ramanathan Ohettiar 43 

Dawood Rowther Sheik y. Abdul Kadar 976 

Dawood Sahib y. Sheik Mohldeen Sahib 5 

Devaraja Mudaliar, In re 998 

Deyendra Ayyar y. Muthu Ohettiar 329 

^ Dhanapala Cbetty y. Govereband Sowcar 959 
^ Dhanukodi Nayakkar, In re (FB) 436 

Limala Narasu y. Ingili Baitharu 13 

District Board, Kistna y. Lakshmayya 227 

District Magistrate, Kurnool v. Chandra 
Tirumal Reddy gog 

Donald Dixon, In re 900 

•JDoraiswami Iyengar y. Radbakrishna 669 

Doss D. y. 0. P. Connoll 124 

Durairangam PilJai v. Govindarajulu 660 

Durga Madbava y. Radhamobana Rajendra 622 
Ebrabim Bait H. M. y. South India Indus¬ 
trials Ltd. 962 

Ellappa Ohettiar v. Sesha Aiyer $97 

Emperor 7 . Euzikkal Kiisbnan 743 

““-V. Panohaksbaram 723 

—--y. PIcha Kone 72 $ 

•G. a Pleader, Mannargudl, In re (FB) 264 
Qantl Veera Reddi. In re 615 

••Girdbarilal Bon & Co. y. B. Kapplnl 
Oowdsr 

Gomall Doss Bhavajl v. Hindu Religious 
Endowments Board, Madras 614 

'Gopalakrishnan, In re 399 

•Gopalaratna Iyengar y.Rajaratna Mudaliar 246 
Qoyinda Krishna y. Secretary of State 734 

Govlndan Karnayan y. J. 8 . Da’SIlva 581 

•Goyindraj. In re 3 gg 

Gurunaidu y. Venkatraju gg 

Gutta Venkayya y. Venkata Rattama 263 

Hanumayamma 7 . Lakshmidevamma 960 

Eariobandra Reddy, In re 749 

Hilton Brown, In re 469 

Hindustan Commercial Bank (India) Ltd., 
Madras, In the mailer of 651 

Ibrahim Sahib & Brother y, Gurulinga 186 

Imlandi Berrat t. Veerappa Ohettiar 733 


Nominal Index, A. I. R. 1938 Madras 


•Janaki Ammal v. Perumalswami Nadar 953 

'Kiliaperumal PiUai 7. Vlgalakahinl Acbi 32 

*Ealliappa Goundan 7. Kandas^ami 49S 

Kalll Koravao. In re 464 

Kallngudl Rachappa, In re 645 

‘Kamakebi Ammal 7. Kriabnammal 340 

Kamalammal, In re 667 

Kammarac Nambiar 7. Valia RamoDDi 257 

Kamniaran Nambiyar 7 . Komao fi62 

Kandan Padayacbi. In re 873 

Kandaawami Gonndan 7 . Rangaswami 370 

Kandagwami Mndaliar 7 . Thavammal 601 

'Kannayalal 7. Subbaraya Cbetty 413 

Kannayya 7 . Lakfibmide7i 703 

Kannegati Chowdarayya, In re 656 

Ivappioi Gowder, In re 67 

"Karuppasaml Goundan 7 . Kondama Naloker 940 
Karuthan Cbettlar 7 . Chidambaram Cbettiar 725 
Kasim All 7. Fatna Maolkka Mudallar 677 
•Kayambu Pillai 7 . Lakshml Ammani 
Ammal 

•Ko6a7aQ Nambudri 7 . The7a Amma 41 

Klsta Pillai 7 . Amirbbammal 833 

’KogantI Appayya, In re 893 

Kondal Rao Naldu 7. Dhanakokl Ammal 81 
^KoQddappa Naidu 7. Marri Mahalaksbamma 339 
Konda 7 a Nayakar 7 Ramaswami Naickar 317 
Koti Veerayya 7. Board of Comrolssionors 

for Hlodu Religious Eodowments. Madras 810 

Kotta Venkatraju 7 . Surya Rao Babadar 
Qara (pBj 312 

'Krisbnan Cbottiar 7 . Velayea Ammal (FB) 604 
KriabnaD Nambiar 7 . Municipal Pcosecutor 
Calicut ’ lygg 

Krishnan Nayar 7 . Pallikkal Moideon 263 
^Krlshnan V. P. 7. Narayanan Nayar 555 
^ Krlshnagwami Ayyar 7. SaUratbnam Cbetti 394 
Ktishna 7 eDi Ammal 7 8 ubramaDyamCh 6 tt 7 647 
Krisbca Yacbendra Bahadur 7 . Rama 248 
Krlshniah 7 . Lodd Oovlnda Doss 47 

Krishniab Cbetty 7 . Narayanapp* 407 

^J<ulandai7ela Chcktlar. In re 705 

Kulasekara Cbetty 7 . Tholasiogam (FB) 849 
^Kullappa Reddiar 7 . Veerappa ChetUar 286 

Kumarappa Cbettiar 7. Chidambaram 898 

Kumarappa Cbettiar, In re 313 

Kumaraswamy Goundan v. Palanlsamy 668 

Kumaraswamy Reddiar, lure roa 

Kuppammal v. M. i 8. M. Ry. Co. Ltd. 

and Corporation of Madras 117 

Kuppuswami Ayyar 7 . Bubba Ayyar 827 

L, a Pleader, Rajam, M. Narayanamurtl 
lit the mailer of / 5 B j-g 

•r ^“fSaPfasadarayudu 483 

Lakhshmayya Naidu 7. Purushothama 457 

Lakshmanan Cbettiar 7 . Ramasamy Cbettiar 641 

B^bramanla sCi 676 

Laldas Lakshmi Das 7 . J. D. Italia gia 

Lingamurtbiv. PcdaMallayya ggg 

Madana Palo 7 . Hindu Religious Endow 
ments Board, Madras qo 

Gacimella ^ 

batyanarayana 4 Sons oar 

i 

Mahomed Rowther 7 . Alyesba Bhl i07 

Mahomed Rowther 7 . Bwaminatha MadalUr 678 


'Mahomed Rowther 7. Tlone 76 ny Municipal 
Council 

Mahomed Yoonus 7 . Abdur Sattar Ismail 
Makkam Amma 7. Kunhl Kalappa Kurup 
Malayalim Plantations Ltd. 7. Nagasuri 
Veeraraghaviah 
* Mailt karjuna Rao 7. OfBclal ReceWer, Kisbna 419 
'Mallikarjuna Vara Prasada Rao v. Yen- 
kataratnam 
Maiia, In re 

Maoa7edaD 7 . Earnavan MaQa7edaQ 
".Manickam Cbettiar 7 . Inoome-tai Officer, 
Madura (FB) 

Manubolu Bangareddi 7 . DasaradharamI 
Rcddi (FB) 

Mariyappa Nadar 7 . Ramanuja Naiok 
"Marutbamutha Naicker 7 . Kadir Badsha 
Rowther (FB) 377 

Mask 4 Co. 7 . Secretary of State 608 

Mathias, L. 7. Kilachati Agricultural Co¬ 
operative Bank 373 

Matbukumalli 7 . Uppalapatl Lakshmayya 598 
Meenakshi Mills Co. Ltd. v. Assistant Regis- 
^ trar Joint Stock Companies, Madura 
|MecaakshUundarara Iyer 7. Swaminatha 
'Mecra Sahib 4 Bros. 7 . Abdul Azeez Sahib 
Mookan Bcrval 7 . Mutbayya Servai 
Morsan. In rc 

Municipal Council, Dharapuram 7 . Muhom- 
mad Ismail 

Municipal Council Rajahmundry 7 . Trlpu* 
rarl hlallayya 


746 

616 

239 

304 


739 

448 

474 

360 

441 

466 


640 

466 

1 

146 

393 

90 


993 


Murugappa Mudali 7 . Kuppuswami Modal! 819 


190 

910 

603 

629 

113 

192 


^ -—• auuu 

wurugesa Mndali 7 . Angamuthu Mudall 
Mustafa 8 ablb. In re 
Mutbammal, In re 
Muthurama Aiyar 7 . Krishna Alyat 
Mutbu Rama Reddi ?. Motilal Daga 

Nachlappa Cbetty 7 . Naebiappa Cbettiar tvA 
Nagappa Cbettiar 7 . O.R.M.O.M.S.P. Firm 999 

A l\s ^ ^ ^ I % « 

636 

in 
75 

863 
143 
695 
925 
613 
887 


Nagac Damodar Shanbbogue 7 . Qange 
Nagayya Naidu 7. Duratswami Naidu 
^Nageswara Rao 7. Narayanamurthl 

Narasayya 

•Nambl Cbetty. In re 
'Narapareddl Sesbareddl. Ik re 
Narasayya Garu 7 . Krietnam Raja Gatu 
Narayana Iyer 7 . Moorthl Kendan 
Narayanan Cbetti 7. Perlappan (FB) 
Narayanan Nambudrlpad v. Board of Com¬ 
missioners, Hindu Religious Endowments, 
Madras 

Narayana Rao v. Purushothama Bao 
Narayana Singh 7. Batcha Saheb 
Narayanaswaml Mudaliar 7 . Ratnasaba- 
pathy Mudall 

^Narayanaswaml PllUl y. Secretary of State;400 
Natayanaewamy 7. Qopalaewamy 6 

Natesa Nattar 7. Manloka Nattae 
Nati^alLlve Stock Registration Bank Ltd. 

7. Volu Mudaliar 

•Nemlohand Patakh, In re 
Nondi, In re 

N^r Mohammad v. Mohammad Kareem 
NQMrwanji Cnrsedjl Bheeanla and Oo. v. 
Mahamaji Ammal 

•Official Assignee. Madras 7 . p, Buryakan- 

•__ Q , , thammal 927 

T. Duryakanthammal 176 

Naioket 221 

Oonamalal Ammal 7. Naraslmha Rao 181 


209 

S 90 

741 

186' 


398 

164 

710 

661 

653 

602 

686 




Nominal Index, a. I. R. 1938 Madras 


■•Paboodan Goolabohand v. M. J. V. Millet 966 
Padmanabha Ayyac v. Oolmbatore Maaioi- 
P&IU 7 232 

Padmanabha Iyer v. Vlsalakshml Aohl 283 
Padmanabhanl Nacaslmhadaa 7 . Diet. 
Board of Eistoa 339 

^'Palaniappa Chettlar 7 . Chidambaram 63 

Palani Qramanl 7 . Maniokammal 486 

Panohayat Board, Samalkofc 7 . Nara 7 a 
Ramasaml 93 

Pandarathil Abdulla 7 . Komalath Thanga 855 
Pandian A. 8 ., In re 821 

•Pangadaya Pillal 7 . Uthandiya Pillai 774 

^Pappu Reddi 7 . Appajl Nayakkar 224 

^Pappa Reddiar 7 . Piohu Ayyar 493 

Parasutama Iyer 7 . Bubburamachari 151 

^Parthasarathi Ayyangat 7 . Ekambara 679 

Pattabhiramayya 7 . Krishna Rao 693 

Peer Masthan Rowther, In re 659 

Perlaswaml Goundan, In re 624 

Perne Malla Ral, In re 691 

• Ayyar 7, Ramasobramanlan 265 

^Peromal Ohetkiar 7 . Kamakshl Amrnal (FB)785 
Petheperumal Ohektyat 7 . Ramaswami 919 

^Plohai Pillal Udayan 7 . Subbaraya Pillal 631 

Pollaohi Transport Ltd. Oolmbatore 7. Aru- 
maga Rounder 435 

Ponnambala Mudali, In re g05 

Ponnarl Rao 7 . Lakshml Natasamma 322 

Ponnuswami 86 r 7 al, In re 315 

^PonnuBwamy Iyer, In re 636 

‘Pothukntohl Appa Rao y. fleoretaryol State 193 
Public Prosecutor, In re 613 

- 7 . Abdul Bajak 636 

-7. Obikka Rangan 949 

,-- KrUhnamurthi Ayyar 712 

- 7 . Marimuthu Gounden 460 

^- 7 . Raja Naloken 806 

-- 7 . R. Rajagopalan 233 

- 7 . Sabapatby Obetty 847 

-V. Soosal Pillal 716 

r-StlnWasa Rao 641 

Patti Ramaohat 7 . Venkata Row 661 

*Raghada 7. Erralya 

Ragunatba Doralslngam 7 . Karuthan Am- 
balam 

Raghunatha Doralsiogam 7 . Mutfaaya 
*Ragaaathan 7 . Ra 7 utbakaDni 
Rabiman Blbl 7 . Mahboob Bl Bi 
’•Rahiman Khan Sahib, In re sua 

«ja of Vizlanagaram Annapurauamma 319 
Rajulu G. M. 7. Go7lndan Natr 746 

Bamaobandra Madba 7 ado 8 s Oo. 7 . Moldun- 
*0 Birankutti & Bros. 707 

Ramaohandtan v. Balasubramanla Aiyar 

Bamachandta Naldu 7 , Vengama Naidu 

Bamakkal. In „ 

“ Ayyar 7. Patameewara Iyer 
Reddy v. Official RcoeWer, 

Sabhudhi v.Zamindaroi Par. 

Reddy v, Ramalingam Betty 
Rj^unl Beddi. In re ^ ^ 

"M^uja MudaUary. Sandara7atadaoha. 

1T6 


681 

626 

280 

766 

141 

403 


172 

424 

461 

381 

929 

724 

433 

972 


Rama Rao 7 . Pottlswaml 299 

Ramasubbayya, In re 599 

Ramaswami, In re 33 g 

Ramaswami lyenger 7 . Pauduranga 173 
Ramaswami Iyer 7 . Subramanian Chettiar 267 
Ramaswami Mestriar 7. Volayuthan Pillai 496 
Bamaswamy Chettiar 7 . Maniokam Chet- 

23S 

Ramagwamy Goundan, In re 675 

Ramayya 7 . Laksbmayya 513 

Ramayya 7 . Laksbmayya (FB) 796 

^Rami Reddy 7 . Narasi Reddy 924 

'Ramseshayya 7 . Venkatarathnam 823 

Ranga Razu 7 . Breenivasa Jagannatha Rao 664 
Ranga Reddy 7 . Official Receiver, Ananta- 
put 

Rangagwami Chetty 7 . Narayana Iyengar 215 
Rangaswami Iyengar 7. Marudanayagam 
Pillai 720 

Rangaswami Reddiar 7. Venkataperumal 
Reddiar 244 

Rangiah Chetty 7. Syed Hassumiah 305 

Rarlchan 7 . Anantanarayana Aiyar 313 

Rathinam Pillai, In re 35 

Rathnaswami 7 . R. C. Nagataja 100 

Rathnavelu Chettiar 7 . Subramaniam 
Chetty 707 

•Ratnaswami Nadar 7. Prince of Aroot's 
Endowments, Tricbinopoly 755 

Reoga Aiyangar 7. Ramanuja Jeer Swami- 
gal 270 

Ryots of Garabandha 7. Zamindar of Par- 
lakimidi 722 

•Sabhanadri Sastrulu 7. Dotbala Nagaya 
Sastry ^pgj 423 

^Bakkarai Chettiar 7. Chellappa Chettiar 374 
Bamatapurl Ohetty 7. Thangavelu Chetty 87 
Bamayya Naioker 7. Madras Hindu Reli- 
giouB Endowments Board 321 

Sambaslva Ayyar 7. Natesa Ayyar 389 

•Sambayya 7. Pedda Subbayya ig 

Sangayya 7. Venkatalaksbmi Narayana 364 
Bankaralingam Pillai 7. Arumugam Filial 814 
Sankara Mining Syndicate Ltd., Nellore 7. 

Secretary of State 749 

'Sankaramurtbi 7 . Subbamma 914 

Bankaranarayana Reddiar 7. Taluk Board 
of Aruppukottai 211 

Santhappa Ral 7. Santhlraja 426 

Banyaei Naidu 7. Rajah of Vizianagaram 1006 
^Baravana Mudaliat 7. Slngara 7 eluMudallar 730 
Satyanandam 7, Patamkusam Nammayya 307 
Batyanarayana 7. Krishnamraju 459 

•Satyanarayanamurthy 7. Bundara Rao 603 

•Satyanarayanamurthy PantuluGaru.In re 

Beoretary of State 7 . Mary Ponnammal 839 

-Muniappan Chetty 609 

,-Rangaswami Naidu 689 

V. Subramanian Chettiar 270 

---V. Surya Rao Bahadur 

• 4TO 

-V- Vinjamuri Klstnama- 

, obaryuln S18 

r""T Zamindar of Saptut 180 

Beethara^yya Gam 7 . Panthan BathUh 716 
Besbagiri Rao 7 . Venkataramayya Appa 
Rao Bahadur Zamindar Gam 29S 

Bevngan Chettiar 7 . Raghunatha DotaUln- 

*BhiahabaddIn Bahib 7 . Tota Venkataohalam 
Chettiar 941 

Bbanmoga Fandaram y. Ponnuswami Iyer 7 U 



8 


Nominal Index, A. I. R. 1938 Madras 


iB2 

532 

92 

C46 

260 

578 

8 

316 

73 

479 

82-2 

163 

157 

977 

B24 

C02 

569 


Blianmugh^m Asari, In re 
BhaumugbaD Chektiat v. Official Receiver 
West Tanjorc 

Shanmukbam Chetky v. Govinda Cbetty 
Bbctb M. J. & Co V. Ramiza Bi 
Singam Iyengar v. Kasturiranga Iyengar 
Bicnammal v. Sattiya Goundan 
^Bitamma 7. Bitapatirao 
•Bitbaramayya 7. Ivaturl Ramayya 
Bitbarami.ib v. Ramaswatny 
Bivanagalingam Pillaiv.Ambahvaua Pillai 

Sivanmalal Goundao v. Aruuacbala Goun. 
dan 

Sivarama Aiyar 7. Abilambal Ammal 
Slvasankara Mudaliar 7. Amaravatbl 
Ammal 

Society for Propagation of Gospel in Foreign 
Parts 7. R. Sami Rao Naidu 
Bodemma 7. Krisbnamurtby 

Bomasundaram Cbettiar 7. Venkata Sub 
bayya 

Booramma v. Veakayya 589 

Brinieasa Ayyangar v. Jagannatba Ayyangar 

Brinivasam Pillai 7 . Alagappa Cbettiar 372 

br olvasa Naicker, In re 509 

8 rjni 7 asulu Naidu v. Damodaraswami Naidu 

779 

Bubba Rao 7. VenkatachaJapatbi Aiyer 904 

Mudaliar 571 

•flnVK? ^^®° 6 alraya Roddi 314 

Bubbiab Tbovar 7. Bamiappa Mudaliar 

•Bubramania Cbettiar 7 . Brinivasarag ^ 
Ayyangar ** * 

Subtamania Ijor 7. Kannappa Chotti 38 

Bubramaniam Cbettiar 7. Natesa Gurukkal 713 
Bubramanyao Cbettiar v.Etblrajulu Chet- 

tl&r 

Bubramanyan Tirumurupu 7. Naraina 
litumurupu 

Sultan Nachi 7. Balamar BIbi ” 

•Sundaram Cbettiar 7. Cbokalingam Chet- 

Bundararainlu Naidu 7 . Papiah Naidu ^23 

^ VirdbrN/ZH TM Sowkiabh! 

^ Vlrdhi Nidhl Ltd., Coimbatore 

Suppan Cbettiar. 7. Rangan Cbetty 

Soryaprakasa Rao 7. Venkataratnam 

^'sfate^^'' Bahadur Qaru 7. Secretary oI 
•Swaminatha Aiyar 7. KuppuswamlAyyar 
CMUar v. Bomasundaram 

•Taluk Board. Chidambaram. 7 . Varade 
Efisha Iyengar varade. 

Tbathachariar y. Srinivasa Raghava lyen- 

Thmsikannu Thevar v. Sankaralingam 
Thevar Bervai, In re 

v. Narayanaswami Pllhl 
Th mmanna Bhatta 7 . Rama Bbatta 
Iblrnmalappa v. Ramappa 

Tirumalal Mudaliar, In re 
^'i5?nST// Permanent 

tanl 148 


26 


981 

405 

623 

445 

965 

731 

226 

334 

217 

477 

664 

800 

133 

128 


•Unna Muhammad Sabib. In re 7 ^ 

Vaiyapuri Cbettiar 7 . Municipal Commis¬ 
sioner, Salem gjg 

Valii Munnadiat, Jn re 495 

\alli Ammal v. Arunaebala Moopanar 385 
> ansaimuthu Cbettiar 7. Samimuthu Chet- 

85 

IVedakannu Nadar 7 . Gnanayya Nadar 864 

\cdakauDU Nadar 7. Nanguneri Taluk 
oiogikulam ADDadaoa Obatfain 982 

J eeran CbettJ v. Veeran Chetti 727 

^ >ceraDDa v, Moebaramma 50 S 

• V'eeraswami Padayachi, In re 399 

^vecrayya 7 . Narasimharao 142 

^ Veerayya v. Subbamma 178 

• Vellappa Goundan 7 . Ramaswami Goundan 637 

^ vcllayan Cbettiar 7 . Mahalinga Pathaa 30 

Vcnkadari Bomappa 7 , Official Receiver. 

V 801 

^VcnkiCDma 7 * Kolia SaDjasajya 422 

veokaoDa v. AtcbQtaramaooa 542 

Venkatachalam Cbettiar v. Nagappa Chet- 
tlar jgg 

Venkataohala Mudaliar 7 . Coimbatore 
AI UDiolpality S80 

Venkatacbalapathi Iyer, Lakshmana Iyer 

Sons 7 . City Cinema Co. Ltd. 225 

Venkatadri Appa Kao 7 . Beetharamayya 816 
Venkatakrishnayya 7 . China Kanakayya 

Venkatakrishniah 7 . Sheik AIll Sabib 921 

Unkata Manikyarao 7 . Bhadrachalam 607 

Venkataramanaswami Temple, Kanampalli 
7 . Kamaswami 71 

^ Venkata Ramanier, In re 8 I 5 

\ enkataramasaml 7 . Imperial Bank of India 
najabmuodry ipg) ogo 

Venkatarama Bastri 7 . Venkatanarasim- 

T7 144 

. Vonkataramayya y. Venkataramayya 78 

Vonkataramiah, In rc 130 

\enkata Rangacharyula y.Jamml Turanga 

Rfto 867 

Venkataratnam 7 . Secretary of State 818 

Venkataratnam 7 . Secretary of State 665 

Venkata Bastrl and Sons 7 . Bbrofl Bala. 

krishna Rao 100 

Venkata Sivayya y. Suryanarayana 906 

Venkatasubbammay.NarayanaBeddl 922 

Venkatasubba Pillai. In r/ 

Secretary of State 483 

. nth‘rotS"“ ’• eo 

VenkatasnbramanlaSarma y. United Plan- 
tere ABsoclatlon of South India 234 

Venkateaulu Naidu y. Ohfttappa 820 

Venkateawara Saatrigal y, Kriahna Iyer 212 
Venkatraya Krishna Rangarao v. Lanka 

Appayya 

onkayya 7 . Sambayya gna 

Venkayya 7 . Venkata Rao 979 

V. Sankaran Embran* 

Venogopalaswamy v. Hindu Religious 
Endowments Board, Madras * 214 

Villupuram Urban Co-operative Bank r. 

V “subramania MudaU 609 

Vythianatha Iyer v. Varadaraja Iyer 841 
Zamlndarof Blridi Estate y. KUoKumari “ 




SUBJECT INDEX 


Acknowledgment—Mortgage deed recib. 

mg debt due Admission before Eegistrar 

Oi its 6xeoatioQ*~AckDowledgm6Qt of liabi- 

lity is Buflaoienfc to save limitation 4296 

Ad¥erae Possession-Guardian — Hindu 

dying leaving widow—Her mother-in-law 
t^ing possession—Widow if minor at the 

time of her husband’s death,mother, in-law’s 

Wspssion must be presumed to be on be- 
half of her daughter-in-law 513a 

Essential ingredients explained — 

•X. L person in possession should 

^be^rreconoilable with rights of true owner 

sohool in temporary sheds 
and giving lectures on vacant land would 
not w eate adverse possession 454 a 
Character of, explained —Mode of 
proof for showing that title is not lost will 
be di fferent in different cases 4546 

^Co-sharera Co-sharer not asserting 
exclusive title in himself but claiming title 
only to his own share-No ouster of other 
co-sharer 1332 , 

" Trustee of choultry alienating choul. 

property as his own and not as manager 
“Alienation is void ab initio — Alienee’s 
possession becomes adverse from date of alie. 
nation ^ 60o 

^ Dates from which adverse posses. 
Sion of alienee starts in cases of void and 
voidable transfers stated 60a 

Agency Termination—Power of attorney 
executed by several pririoipale—One of 
them having distinct interest in subject, 
matter dying-Power of attorney termi. 

« t 6426 

Agency Rules. EuU 55 - Order refusing 

amendment of plaint can be revised: 708a 

pwion and Diluvion—Right to emerged 
Plaintiff claiming declaration of 
title to lanka situated in river, establish, 
mg Identification of part of lanka with 
wte of land which formerly belonged to 
m Such identification is sufficient to 
support title by re.formation—Claim based 
on re-formstion prevails upon claim based 
ou lateral aooretion-Title founded on ori. 

S S identification of site 

eite on^ re-formation of that 

"J~Bight to emerged land—In case of 

*wav “P 

sion in years' snbmer- 


Alluvion and Diluyion 
of re-formation—Presumption is the other 

4706 

Accretion — Land claimed as alluvial 
accretion—It is not necessary that its re. 
formation must be proved to have been 
gradual 470 . 

Appeal—New plea — Point nob raised in 
pleadings by parties but raised by Court 
itself—Parties to appeal should be given 
opportunity of meeting it (SB) 357a 

Arbitration—Parties agreeing that dis. 

pute between them would be referred to 
arbitration Subsequently one party ac. 
casing other of fraud-Party charged with 
fraud can ask Court to decide matters af. 

■ fecbing his honesty in open Court-Court 
has discretion to stay arbitration proceed, 
mgs 018 

Attachment—Attaching creditor is not 
secured creditor (PB) 300 ^ 

Attestation—Person signing as witness 
cannot be looked upon as signing in any 
other capacity 

Banker and Customer—Trust funds— 

Application of trust funds with banker to¬ 
wards customer’s debts, in breach of trust 
and for benefit of banker — Knowledge or 
suspicion on banker’s part—Banker would 
render himself liable 9995 

;Secr 0 tary of bank having authority to 
receive deposits receiving them at deposi. 
tor s house — Deposits ratified by bank— 
Certain deposit misappropriated by secre. 
tary Bank is liable to depositor 272 
|~Bank rule providing closure of deposi. 
tor 8 account without reference— Rule held 
legal and valid 77 

Benami—Benamidar—A beuamidar is en. 

titled to enforce his rights, whatever rights 
he possesses under his deed 7575 

Wife haying separate income of her 
own though its amount uncertain — Pur. 
chase of properties in her name—Mere 
impossibility to connect any of sale deeds- 
with particular item of her asset is no in. 
ferepce that purchase is by husband with 
family fond—Even if money has been oon, 
tributed by husband, it is no conclusive 
proof of benami character of purchase: 8 a 
Onus Onus lies upon person who 
pleads that certain transaction executed 
and registered in name of a person ia- 
benami ox. 


Cattle Trespass Act (l of 1871), Sec. 22 
—Even forest oliicer rospoDsihle for illegal 
deteotion can bo orrlered to pay compensa. 
tioQ—In compensation, fees paid by com. 
plainant to pleader for prosecution of case 
cannot bo included 620 

'Charge—Charge is saleable property 

Ciyil Procedure Code (5 of 1008), 5. 9, 
Explanation — Right to first honours on 
occasion of festival is not right of civil 
nature unless it is attached to office—Suit 
for declaration of such right is incom. 
potent 334 

] S. iO—Court in which previous suit 
is pending must be competent to grant re. 
lief claimed in subsequent suit 602 

“ Ss. 11 and (SO—Insolvency o(J —Offi. 
cial Assignee executing deed of release in 
Vs favour in respect of J'$ half share in 
property in consideration of Rs. 738— 
Prior to deed of release. J's half-share sold 
in wecution of D's mortgage decree—Suit 
hy V against Official Assignee for recovery 
of Rs. 738 on ground that release deed 
was void — Suit dismissed— Subsequent 
euit by V against Official Assignee for re. 
noyery of Rs. 738 on ground of damages- 
buit held not barred by res judicata— 
Notice under S. 80 held not necessary 

_ . 221 

5. Suit by landlord for realiza. 
tion of rent —Lease silent as to place 
where rent is to be paid - Qneation as to 
where it is payable is to be decided with 
reference to S. 49. Contract Act - Lease 
wecuted and registered at S in district T 
Agreement to give lease entered into at 
M where lessor lived — Suit by lessor for 
recovery of rent instituted at iH—Circum. 
stances of case showing that it was intenl 
tion 0 ^ parties that payment was to be 
made at 4f-Court at M held to have 
jurisdiotiOD to try tho suit 977 

to read Clausa (b) of S. 20 as limited to 
persona merely residing outside the limits 

of the territorial lurisdiolion of the Court 

but within British India-It makes no 

Of ^ritish India though outside the local 
limits of the Court’s jurisdiction or they 
are persons residing outside British India 

of suits — Same^p^ar^ 

rent Courtf ^‘^ 0 - 

rent Cour s on same oause of aotion- 

6 uits should be tried by the same Court 

745a 


Subject Index, A. I. R. 1938 Madras 


Civil P. C. 

S. 24—Delay in applying for transfer 
—Delay of 12 days in applying for trans- 
fer is not sufficient to warrant refusing a 
remedy which should ultimately be con. 
venient to both parties 745 (i 

—“5. 3i ^ 2.1 —Person obtaining decree 
for maintenance from date of plaint and 
future maintenance to date from certain 
date Person filing frequent execution 
petitions and recovering maintenance after 
considerable delay — Suit to recover inte. 
rest on maintenance amounts is barred by 
Sec. 34 (2) 522 

S. 39 (l) (a), (b) and (c) — Even in 
cases falling under Clause (a), (b)and (c), 
powers of transferee Court are not limited 

276 

S. 42 does not empower trans¬ 
feree Court to order simultaneous execu. 
tion or send the decree to another Court 
for execution 1135 

' S. 47 —Party to suit—Even a person 
who is sued as a representative is a party 
to the suit within the meaning of See. 47 
when he is claiming that certain proper, 
ties belonging to him in his personal right 
are not to be attached in execution of a de. 
cree obtained against him as legal repre* 
sentative 7315 

“ *5. 47—Decree in partition suit not 

engrossed on proper non-judicial stamp— 
Decree-holder applying to executing Court 
for having decree engrossed on proper 
stamp—Order of executing Court is not 
one under S. 47 307/ 

S. 65 Certain persons executing 
surety bond undertaking to produce judg- 
ment-debtor on particular day—Mere fact 
that judgment-debtor is ill, does not ab¬ 
solve sureties from their liability, when 
hie illness is not such as to render his ap. 
pearance in Court physically Impossible- 
Obligation under bond can be successfully 
avoided only by reasons akin to vie major 

680 

S. 60—Grant by East India Company 
of village to make permanent provision for 
grantee and his heirs as compensation for 
loss sustained owing to resumption of emo¬ 
luments attached to police services—Gran. 

entitled to rents and profits but prohi¬ 
bited from alienating village—Village heW 
could not be attached and sold in execution 
Only interest attachable and saleable 
held was right to enjoy rents and profits— 
(Per Abdur Bahman and Venkataramana 
Bao JJ.) 6286 





Ciiril P. C. 

S* 66 ~~ EzeoutioD salo Lesseo of 
judgment.debtor paying rent to judgment, 
debtor before confirmation of sale—Suit by 
auotion.purchaser against judgment-debtor 
and lessee to recover such rent—Lessee 
held was protected 317 

-S. do—Suit concerning title between 
plaint charity and temple represented by 
ward—Ward represented by Collector- 
Case held did not fall under S. 80 6125 

~S, 50—S. 80 is mandatory—Notice of 
claim not given—Trial Court through neg. 
ilgenoe omitting to frame issue on point of 
want of notice — Government Pleader also 
through negligence omitting to make ap- 
phoation regarding it but all along resist, 
ing suit Point regarding notice cannot be 
deemed to have been waived by Secretary 
of State 583c 

'‘S. PI—Channel constructed through 
village site — Public nuisauce — Special 
damages nob proved — Suit must be with 
permission of Advocate-General 338a 

5. 91 Permission of Advocate-Gene. 
ral nob taken—Objections nob raised ab 
oarly stage Suit held maintainable: 3386 

PP^Scheme suit — Scheme decree 
18 not executable 256 

PP—Suit by trustee against banker 
lor trust money—8. 92 does not apply 

999(2 

Applicability — Suit for ac- 
counts by trustee against co.trusbee—8.92 
does nob apply Nature of relief prayed 
for IB nob conclusive and exclusive test in 
determining applicability of S. 92 92 

^ 8,100 Appellate Court, while rever. 

Bing considered judgment of trial Judge, 
failing to refer to material piece of evidence 
militating against its own view — Finding 
of such Court cannot be accepted as final 
finding of fact 5686 

S, 100 Question of law on construe, 
tion of document can be raised in appeal 

~ Permission to appeal— 
igh Court refusing to issue writ of cer. 
wotan to the Board of Bevonue agaiust 
whancemenb of rent under Oh. 11, Madras 
Kates Lands Act — High Court’s order 

permission 

2^ be granted 722 

^'^^^S^ibstantial question of law— 
esiion whether property was gift to 
or uobaka service inam—Question 

pPon oonsbruotion of inam papers 
‘ wueibion is not substantial qnestion of 

631(1 


Subject Index, A. I. R. 1938 Madras 


11 

Civil p, c. 

* ~S. 110 View based on language of 

section and taken in several cases — No 
substantial question of law is involved 

_ 6316 

, ^ Decree of affirmance — 

Decree’ and 'decision’—Distinction bet- 
ween — Several decisions in respect of 
several subject-matters — Decree embody¬ 
ing those decisions should not be regarded 
as one and entire 631c 

IIP—Suit by reversioner bo set 
aside alienations by last holders — Parties 
claiming under different alienations joined 
as defendants—Decree cannot be treated 
as single and inseparable for purposes of 
S* 110 whoD Appdllat6 Court cooGrms 
that decree in respect of some parties and 
reverses it against others 598 

c of Priviso 2 to 

S. 4 (2), Income-tax Act, is substantial 
question of law (SB) 352a 

S. 110 — Application for leave to 
appeal to Privy Council from decision of 
High Court on effect of Proviso 2 to S. 4 
(2), Income-tax Act—Assessee as planter 
carrying on large business in Mysore State 

Actual amount of tax involved in appeal 
Rs. 3500 — Still leave hold should be 
f^auted (SB) 352c 

S. 210, Cl. Suit for partition of 
property worth more than Rs. 10,000— 
Decree of High Court declaring plaintiff’s 
share to be of value less than Rs. 10,000— 
Leave by defendant bo appeal to Privy 
Council challenging decree — Case does 
not come under Clause 2 666 

S. 115 — Order by District Judge 
declaring person tout under S. 36, Legal 
Practitioners Act can be revised by High 
Court under S. 115—S. 224 (2), Govern, 
ment of India Act, 1935, does not bar 
revision—S. 439, Criminal P. C., does not 
apply to such case 634a 

Ss. 146 and ^7—Decree.holder seeking 
to make surety liable—Surety is entitled to 
raise objections to exeoubability — Inquiry 
by Court into question raised between 
decree-holder and surety is one under 
S. 47 and is appealable—Provisions analo. 
gous to S. 145 apply in cases where 8. 145 
does not literally apply 215 

- S, 167 — Madras Civil Rules of 

Pratice (framed under 1882 Code) — Rules 
not re-enacted and published under Part 10 
and inconsistent with roles of First Sohe. 
dole are invalid : 87 Mad 17—ALR 1914 
Mad 662^20 I 0 776 (F B), OVER. 
RULED (PB) 438 
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Subject In'dex. A. I. R. 1938 Madras 


Civil P.C. 

0. 1, .? -Suit by truateo on behalf 

of trust property — Co-trustees not joined 
either as piaintilTs or defendants for 17 
^Gara in spite of t)l)jeL‘tion rei’arding the 
same — Exercise of discretion of joining 

them as defendants after 17 veara held 
not proper ‘ 933 / 

0. 1 , li. S Representative suit lies in 
respect of declaration and injunction hut 
not in respect of actions of debt, money 
claims, or lialiilities in contract or tort™" 
Suit under 0, 1 . Rule 8 against defonclants 
representing largo number of villagers 
holding karaiyedu tenure-Decree for con. 
sohdated sum representing mesne profits 
cannot be passed—Decree for possession, 
declaration and injunction can be passed 

755 

p. 5 , li. Zs 0. 23, R. i—Suit on 
yuitable mortgage instituted in Bombay 
^igb Court—Mortgagee seeking to enforce 
his claim against property situate in 
Madras Presidency as well as other lands 
included in mortgage — Bombay High 
Court giving permission to institute fresh 
suit m respect of property situated in 
Madras Presidency in Court of local juris- 
diction-Direction of Court included in 
final decree-Fresh suit on mortgage in 
respect of lands in Madras is not barred 

merely because no specific application was 

made by plaintiff m previous suit to with, 
draw claim and no specific order was 

0. 2, R. 2-D selling land to P with, 
out disclosing prior encumbrances on it- 
Land sold in execution of mortgase decree 
P purchasing it through benamidar K— 

alleging 

that ^ had purchased land and dispos 
sessed him Suit dismissed on ground that 
cause of action alleged was false—P brine, 
ing another suit for damages for being 
impelled to pay money to mortgagee to 
prevent dispossession — Suit held 
barred under 0. 2. R. 2 255a 

——0. 2, R 2 (' 5 ;—Leave under—Appli 

cation forjeave when can be mak 


explaioed-^bat the Court has to “r 

eider stated 

—0, 6 R. -Z7—Suit against two defen¬ 
dants alleging them to be partners in 

basis 

that defendant 1 19 carrying on business as 
guardian of defendant 2-Amendment can 
be allowed if it is m accordance with facta 
set out ID plaint 265 i 


Civil P. C. 

— 0. 7, R. 11 and Ss. 148 and 149— 
Time to make up deficiency must be given 
oven if plaint insulliciently stamped is pre. 
sented on last day of period of limitation 
or payment of insufficient fee was due to 
design Once time is fixed, plaintiff can¬ 
not, as of right, claim extension which 
depends upon discretion of Court under 
Ss. 148 and 149 Court acting under these 
sections must be presumed to have really 
exorcised discreebion 542® 

: £■/' S. JifS-Plainb 

insufficiently stamped filed on last day of 

period of limitation — Court allowing cer. 
tian time for payment of deficit court.fee 
Proper court-fee paid within time- 
allowed bub beyond period of limitation, 
for suit-Suit is nob time.barred 560 

('cj—Provision in 0 . 7 , 
IWI (cl does not apply to appeals 3 l 6 a 

^ Duty of framing issues 
though lies ou Court, parties should draw 
Courts attention to omission in framing 
issues — Person alleging that he is not 
necessary party but not pressing issue to 
that effect when issues were being framed 
That issue must be held to have been 
waived by him 329a 

0. It, R, 2 Costs occasioned by 


r vivit/aoiviiou uy 

adjournment should be ordered to be paid 
and not costs of suit generally 711 

^0. 21, R. IC-^P assignee of promis- 
sory note obtaining decree against defen¬ 
dants 1 to 6, executants thereof, and 
defendant 7, payee and assignor — Defen. 
□ant 7 dying and P and defendants 8 to 
10 succeeding her as heirs—Held that 
0. 21, R. 16 did not in terms apply—That 
decree did not become inoxecutable in 
entirety but only to extent of one.fourbh 

^ 814 

0. 21, R. 26 and S. 47 — Application 
mr exeention by transferee of decree— 
Opposition by judgment.debtor that trans¬ 
fer was sham—Court must decide validity 
of transfer before making order—Order of 
Court thereafter is decree under S. 47— 
Separate suit to declare transfer invalid is 
barred by S. 47 78 

0,21, R. 19— Decree in favour of one 
party for sale of property for recovery of 
arrears of rent — Same decree granting 
opposite party costs—0.21, R. 19 applies— 
Person entitled to smaller amount oannob 
execute his decree 638a 

“"^0. 21, R, 41 —Power vested in Court 
by 0.21, R. 41 ig disoretionary and sbonld 
be exercised with caution — Garnishee 


CiYilP.C. 
totally denying the debfc-fCourt should 
order hie examioatin or diilet him to pro- 
dues his account books, only if it is 
eatieded that it would bettsi enable decree- 
holder to proceed with execution and 
would prevent possible fraud or collusion 

0. 21, R. 63 —Suit under, to set aside 
•claim order—Rights of parties as on date 
•of attachment or on date of order are to be 
taken into consideration 857 

— 0. 21, Rr. 66, 9^~Mortgaged pro. 
perty put to sale in execution of mortgage 
decree—House plots in mortgaged pro- 
perty known as jari manais not mentioned 
in sale proclamation either by description 
or by specidc survey numbers but included 
in sale certidcate—Plots held not put to 
sale and suit for eviction of persons in pos- 
session of plots did not lie 232 

~”0. 21, R. 86 —Initial deposit only can 
be forfeited—Rule regarding payment of 
cost of stamp being new and party’s 
attention not being drawn to new rule 
by clerk of Court, party failing to deposit 
cost of general stamp-Initial deposit held 
should not be forfeit. 905 

—0. 21, R, 90 Fact that inadequate 
price was due to irregularity in sale need 
not be proved by direct evidence-Sale 
can be set aside if there are facts from 
which it can be reasonably inferred that 

low price was due to irregularity 174 

0. 22, Rr. 3, ^-Applicability to peti. 
tions under S. 115-High Court passing 
order in ignorance of death of petitioner 
more than ninety days back-Order held 
was a Dullitiy 2X5 

■ ff-Ignorance of death of 

respondent in absence of negligence is suffi. 

oient cause to eaewe delay in seeking to set 
aside abatement 218 

» ?' suit in 0 . 22 , 

«. 10 includes apfeii and second appeal 
following on decree 

ifdif 

(Madras amend. 
«.nj;-Guarejtt ol minor under Hindu 

ol minor '"iSl!.* passed in favour 

M L J of Court : 41 

'1m Mg 

0 88 are {* under 

of probate o,&[“Sraut 
Moh applioU^V administration when 

of Otiginaiih 


I 

SOBioi iHDEX, A. I. B. 1938 Madras 


13 

Civil P. C. 

53, Rr. 1 and 5—Proper fees paid 
up to date of application to be admitted as 
pwper No funds to continue suit—Plain, 
tm can be allowed to continue as pauper 

^ ^«f-"lnteresf-bW 

mg Interest does not necessarily mean one 
amounting to such under combined effect 
of provisions of Transfer of Property Act 
and Registration Act 49 j^ 

—0. 33, R ^-Provisions of 0 . 33 are 
the for benehbof bona 6 de litigants only- 
Fauper entering ioto agreement with 
another to repay money advanced and to 
be advanwd-In default agreement to sell 
portion of property in suit-Such agree, 
ment held was covered by R. 9 and such 
person should he dispaupered i«ifi 

—a 55. if. 9 Tci-Word "plaintiff" in 

both places means plaintiff or his repre¬ 
sentative 

inno creditor, so 

long as attachment subsists, is necessary 

party to suit on mortgage—But if he sells 

judgment, debtor’s property in execution of 

his decree and purchases it himself he is 

DO longer necessary party 293 

rno A^' ^^“General account 

regarding amount payable to mortgagee is 

complete and final-Subsequent claim fo 

mesne proBts up to date of redemption 

profits from date of such decree to date of 
recovering possession is maintainable: 405d 
U 38, R. 12^ Agriculturist' — Inter. 

large extents 

^and^cultivated by teoente is not 

^ ^51-Powers of 

dS 5 - ® iDjunction and 

A are confined 

within 0. 39 S. 151 cannot be invoked to 

add to powers conferred by 0. 39-Mere 

act of taking possession in execution of 

decree after interim stay’ order does not 

undTo^^'^^'^'’^ mjunction punishable 

0. 41, j, S. Appeal presented 
on unstamped or msuflaciently stamped 

a time passed 

under 8. 149-Pre8entation of appeal is 
not valid presentation 3 lg 5 

0. 41, R, 4—Death of one appellant 
—Abatement of appeal —Court can yet 
vary decree 374 ^ 

0. 41 R, 25—Appeal raising issues 
not jeopardizing appellant's position — 
Appellant's suit of vexatious character— 
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Civil P. C. 

Court will grant application for security 
for costs even if effect of that order is to 
stifle appeal —Appellant cannot roly on his 
poverty to resist application for security 
for costs : 168 I C 924 -A I R 1937 Mad 
266, liJ.VRRSED 380 

-0. 41, H. 20—Appellant minor and 

pauper but mere creature in hands of per. 
sons able to find security — Order for 
security for costs can be made 313 

* - 0. 41. R. 22 — Cross-objections can 

be filed by respondent against person who, 
though party to suit, was not impleaded 
by appellant as party to appeal 329/j 

- 0. 41, R. 27 Order admitting addi. 

tional evidence in appeal passed before 
appeal is heard is without jurisdiction 

957 

0. 41, R. 27 (l) (h) —Lacuna in case 
due to negligence of legal adviser conduc. 
ting trial—Additional evidence cannot be 
admitted to fill it 5835 

0, 41, B. 27 (1) ft,!—Word requires' 
—Meaning explained 2’12a 

~ — 0. 41, R. 27 (2) — Reason merely of 
"in the interests of justice" is not sufficient 

3726 

0. 41, R, 29 — Non.observance of 
R. 29 is material irregularity 372c 
0. 41, R, 33 — Appellate Court can 
vary decree even to benefit of party who 
has not appealed 322a 

I 0.43, R. 1 and S. 225 —Order reject, 
ing auction.purchaser’s application for con, 
firmation of sale 307 ^ 

0. 46, R. 7 — High Court has power 
under R. 9 of Privy Counoil Rules to ex. 
tend time prescribed for security and depo¬ 
sit: AIR 1924 Mad 44= 74 I C 705=16 
M LW 21 and 66 Mad 836=A I R 1932 
Mad 484=138 I C 663, OVERRULED 

__ _ ^ ^ (FB) 796 

U. 47, i 2 ,1 Court ©secuting docree 
not deciding point raised by judgment, 
debtor that decree is not executable for 
wa^ of engrossment on non.judioial stamp 
Omission amounts to "other sufficient 
cause or reason" - Order of executing 
Lourt IS open to review 307 ^ 

0. 47, R. 1 Application for review 
made — Subsequent filing of appeal does 
not render it incompetent — Application 
granted during pendency of appeal — 
Appeal cannot be heard and must be dis. 
missed 307c 

0, 47, Rr. 4, 7, 8 and S. 152 — Mere 
correcting of error arising from accidental 
Blip does not bring into existence fresh 


Civil P. C. 

decree, particularly when Court correct¬ 
ing error purports to act under S. 152 — 
Three stages ofreview petition pointed out 
— Rejection of review petition in second 
stage does nob bring into existence fresh 
decree supersodiog old decree 573 

- Sch. 2 , Para. 18 — Provisions are 

mandatory — Petition for stay filed after 
three years from suit and at instance of 
Court — Provisions of Para. 18 are nob 
complied with 205a 

- .Sch. 2 , Para. 18 — An agreement to 

arbitrate does not by itself operate as a 
stay of suit 2056 

* Sch. 2, Para. 18 —Stay of suit—Stay 
should nob be "sine die” — Court must 
exercise its control over arbitration pro¬ 
ceedings — Court should see that delay is 
avoided 205c 

Commissioner — Order refusing issue of 
commission is revisable 6466 

Common Law — Applicability — Where 
Common law is uncertain, Indian High 
Court can apply law which is equitable 

1646 

Companies Act (7 of 1913), S. 75-S. 76 
requires distinct meeting every year and 
nob same meeting being held once In eaoh 
year 640 

Ss. 103 and 235 — Directors allowing 
company to start business in spite of their 
knowledge that permission to start busi¬ 
ness had been obtained owing to false 
declaration Company suffering loss — 
Directors held guilty of wilful negligence 
and liable to make repayment 1246 
] S. 235 — Promoter—Person not tak¬ 
ing any steps to bring company into beings 
but merely signing memorandum of asso¬ 
ciation and snbsoribing for certain shares 
“Fact that money so subscribed had been 
utilized in paying part of expenses of for. 
mation does not make him promoter: 154a 
S. 236 —Share broker of company is 
not officer for purpose of S. 236 1546 

Company — Directors — powers of — 
Managing business of company includes 
institution of suits on its behalf 9626 

-Directors—In law, a meeting of direo- 

tors is nob duly convened unless due notice 
has been given to all directors 962c 

-Share-holder—Rights of — Set-off — 

A share-holder is not entitled to set off 
against a company what he might receive 
on a winding up against the moneys duo 
by him 962d 

Person entering into contract with 
company — Contract beyond powers of 


Subject Index, A. I. R 1938 Madras 


€oQpt-fees Act 

decreed—S. 11, Cl. (l) appliee—Court.fee 
on future mesne pro6ts must be paid before 
decree in respect thereof can be executed 

7276 

* -5. 12 — Appeal in respect of part of 

cubject.matter of suit—Dehoit court-fee 
can be levied only in respect of that part 

278a 

-S. 13 — Suit remanded in Letters 

Patent appeal—Appellant is entitled to 
certificate for refund only in respect of 
court, fees paid on memorandum of Letters 
Patent appeal and not in respect of court, 
fees paid in first or second appeals 4796 

- S. 27—Cause of action based on deed 

of settlement-Two reliefs claimed in res. 
peot thereof, one on footing of validity and 
other on footing of invalidity of deed— 
Such reliefs are not distinct subjects 241 

- S. 19‘I — Mandatory language of 

8.19.1 concerning fees for grant of letters of 
administration is subject to 0. 33, B. 8, 
Civil P. C. 486c 

* —*“5cfe. 2, Art. 1 —Rs. 100 paid as court- 
fees on memorandum of appeal—Appellate 
Court holding that correct fee payable was 
Rs. 412.7.0 and on failure by appellant to 
pay deficit court.fee, dismissing appeal— 
Appellant filing second appeal valuing it at 
Bs. 312.7.0 and paying court.fee on that 
valuation—High Court demanding Rupees 
412.7.0 as court-fee and on non.payment 
dismissing second appeal — Case governed 
by Art. 1—Court-fee paid by appellant in 

°oond appeal proper 4986 

4rf. 17.A ii), (as amended by Madras 
6 of 1922)—%a\\i for partition with 
prS'.-T that certain debts are not binding 
on family property—Such suit cannot 
*®.^ded as one in which no oonse. 
quenwa^l'gl is prayed for (06i(fir) 4746 

■ *^’^^'^^^®’Jj8approprIation—Actual con. 

IS'*- • necessary- 

Mere mten 

^ ^ , 172« 

ftrfline ptopef® 0^ nonesty of persons 
Su combg^ expected - What a 
wplalnei (Obifei'? property should do, 

Ctlinliuil Prooei^ ^ 

Q 107 —Mere ptool*<de ( 6 of 1899), 
in past is nob soffiaence by persons 
under B. 107 o justify order 

-S*. 110 oknd 117 213 

Bvidence of PoUc^ repute- 

general repubationipi's^/y regards 


Criminal P. C. 

evidence of general reputation may be given 
by a stranger 591(X 

5. 2 10 Person proceeded against need 
not be ex.coDvicb {Obiter) (Per Burn .7.) 

5916 

S. 110 S. 110 is not confined in it^ 
application to cases in which parties are 
strangers to locality in which offences are 
committed Proof of previous convictions 
is not necessary if it can be proved other, 
wise that person concerned is habitual 
thief or house-breaker—Evidenceof reputa. 
tion, although admissible must be viewed 
with caution 482 

- S. 220—Man owning land and house 

can be dangerous 448 

-S. 220—Applicability—S. 110 cannot 

be used against merely undisciplined people 
as local bosses and faction leaders 356 

j S. 110 (e) —Attempt to commit rape 
involves breach of peace 615fl 

S, 110 (e) and (f) — Finding that 
person proceeded against under S. 110 is 
habitual criminal cannot be based on 
criminal cases against such person in which 
he is discharged 591 ^ 

^-'S. 117 (4) — Conviction by public 
opinion should take the place of conviction 
by Court only in exceptional circumstances 
—Person never accused of any crime—No 
presumption that he is criminal 35c 
S. 117 Charge against two par. 
BODS that they are desperate and dangerous 
There can be no intimate connexion 
between two persons in regard to their 
character and so joint enquiry cannot be 
held ^ 35 a 

S. 144 — Adi.Dravidas taking proces. 
sion through locality of caste residents— 
Order under S. 144 when can be made 
stated 714 

S. 145 — Words “actual possession” 
mean actual physical possession as distin. 
guished from constructive possession— 
Possession through tenants is not actual 
possession within meaning of S. 145 : 654a 

Ss. 145, 489 — Party to proceedings 
under S. 145 admitting that he is not in 
actual possession of land — Refusal by 
Magistrate to take further evidence adduced 
by party does not result in failure of justice 
so as to make order open to revision: 6646 

*-S. 147 — Dispute regarding right to. 

worship as pujari ip temple comes within 
provisions of S. 147 — Magistrate has 
jurisdiction to deal with suob dispute 

... j... . 537a. 
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Criminal P. C. 

- 6’. W~Dkputo rolatiuf. to offerin^g 

to not come under S. 147 {(.liter) 537i 

i>. JC!i Sbatonients oral or otherwise 

made to police ofiicer duriofi course of 

iDvesfigation of offence are inadmissible in 
evidence 

—6'. ^66 - .Several persons being tried 
under S. 401. Penal Code, for being^mem. 

pitish India to commit crimes is not 

vlZ cT/e" 

•5. 290 (1) I'c;—Magistrate trybg 
case as summons case subsequently finding 
It to be warrant case-Ho can proceed 
witb trial but must apply warrant case 
procedure theoceforward. 

^on fn? ff *0 prosecute 

^rson fM offence under Ss, 193 and 199 
-I • U Private complaint against such 
person cannot be allowed 170 

tflrinf- after full magig 

tenal inquiry or conviction after full trkl 

00 oharse of criminal conepiraoy ie pronar 

oven .u abenoe of previous sauL'L i^uo 

prejudice is caused to accused (ObUer) 

-CommiSe 

0 be uuasbed on question o f.w 

- S. 253 (2) and S 597 _ w u 

accused tried for nn» r.fT ^umber of 

discharging gome of them^^'^^ ^asistrate 

giving reafon^rr disctrgeTi 1 TuarT 

■llesal-At best it is only irregu^arltv g 

can be cured by S. 537 ^^ich 

Code - NL7er^otohr'^"h®’ 

tiled against accused—of^'fiinally 
with being members of gang - 
nothing objectionabifl if ill ^8 

in Sessions Court sga^oTafcd 

triable by aid of jary*'an'’“othr°h°®^®'’“®® 
assessors — Before rnfA ° ° 

Sessions Judge must ^0’ 

^rd to latter wiih 

Snb.Iusfebor mSg“co“?‘‘'”® to 

alleged to be faS apaiusu": 

opted under 8. 500, Penal Code'-\J''avr 
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Criminal P. C. 

dence adduced by prosecution showing that 
accused had signed petition-Gap in prose 

cution cannot be filled by examination of- 
accused under S. 342 

S 350 ~~ Prior to framing of charge 
accused is not entitled to have de novo 

enquiry— ^Magistrate is not bound to exa. 

mine witnesses afresh 749^, 

—5. 350 - Resummoning witnesses ie 
not tantamount to recommencing enquiry 

Ss. 350 and 530—Demand for resum. 

nntTir r ~ Non-compliance does 
not vitiate trial ^24 

Direction that sentence of 
detention in Borstal School should com. 
mence after expiration of previous one is 

■—S 4O5-P0r3onB acquitted or convicted 
cannot subsequently be retried at all for 
same offence oArr 

/„ fu ' ^^Ufther enquiry means 

^her consideration of evidence 742a 

and Pfaotice 

-R o«Q ® Rule 263 

tricf\r that Dis- 

to acquittal 

to High Court (PB) 349a 

havetf’ alleged to 

have harvested crops attached in execution 

a tach''® r of 

tachment and receiver’s report holding 

case u,der S. 206. Penal Code, to be made 

issid L directions > 

asued by attaching Court under 0. 21. 

bflAn J f p- Crops appearing to have 

from ^ j Petitioner to save them 

from being mined - Order under a 476 

held not justified — Although High Court 

nls “°\*'''^^oarily interfere in ^vision. 
—J a fit case for such inter/er^ce: 976 

contimipA ^7. means 

continued adulterous conduct - It is not 


-ll o“ . 833a 

ir. j ’ ^^^Dfactice — Crfrge of “livinp 

Wife ri ^ (orwari^ainst wife — 

infl ^ ^*^00 opp^unity of adduc 

Iffi^^obutting evidence T 833^ 

to ^P-^igh Court is loath 

ewarding^ma^njlEr 
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Criminal P. C. 

child ■ Es. 100 can be directed to be paid 
to each separately 721 

* S. 488 ( 5 ) — ‘Living in adultery* 
meanshaving de facto protector with whom 
wife lives and is being maintained by him 
as his wife “But man cannot desert his 
wife, thus tempt her to unchastity and 
then resist her claim to maintenance on 
that ground 666 

S, S03 —Witness in Burma — District 
Magistrate in India cannot issue commis. 
sion 192 

S. 656—Costs — A Magistrate has no 
power to award costs in applications under 
8.528 909 

Crimin&l Trial Accomplice — Person in¬ 
stigating another to commit crime with 
intention of catching-him in the act of com. 
mitting crime—Instigation by him amounts 
to abetment of offence —He is to be re- 
garded as accomplice when offence has been 
committed as result of instigation—At any 
rate his evidence is to be viewed with 
caution 393 ^ 

-Accused acquitted under 8 . 304,1.P. C.. 

but convicted under 8 . 335—Appeal against 
acquittal — Court satisfied that accused is 
not guilty even under 8 .335, Penal Code- 
Court can suo motu acquit accused under 
8 .335 723a 

Confession—Statements to police by 
each of several accused, during course of 
investigation, not amounting to confession 
of any crime —' Statements taken together 
showing that accused were engaged in cri¬ 
minal conspiracy to commit offence and 
sought to be used to prove that fact-They 
amount to confessions 8936 

I’t- ®^^^®Dce — Prosecution witnesses 
likely to turn hostile— Public prosecutor’s 
duty—Court however must arrive at truth 
by lawful means — Either party not pre- 
pared to call witnesses who can depose on 
relevant facts — Court must call such wit. 
nesses If trial Court fails, Appellate Court 
touBc do it 900 

^ Evidence — Unsworn testimony of 
young child 18 admissible in evidence; 490a 

L»At. Statements of witnesses 

^Mosed in counter.case are admissible as 
^yldenw ^^3 

Evidence —Post-mortem certificate 

iaken by itself ig nob substantive evidence 

Isolated statement in it cannot without 

idance of doctor be used drawing 

386a 


Criminal Trial 

High Court — Inbereut powers — 
Moral wrongs are not necessarily ciiminal 
offences—To attempt to create new nffoDces 
in order to compel men to conform to high 
standard of morality, is abuse of process— 
High Court can in such cases interfere and 
set right abuse of process 12ya 

^Issue of process—Record not ahowiug 
sufficient grounds — Process nob issued— 
Reason pot given—Interference in revision 
is undesirable — But where serious allega¬ 
tions of tyranny are made, High Court and 
complainant should be satisfied whether 
there is case made out or nob — If case is 
made out, process must issue 879 

Joint trial — Four charges of attempt 
to comniib rape framed against A, B and C 
for which they were jointly responsible— 
Two other charges against A and another 
charge against A and B jointly—Joint trial 
of all is desirable 6156 

Jurisdiction—Statement by accused of 
his having committed offence not triable by 
Magistrate Magistrate is not deprived of 
jurisdiction unless he feels that statement 
was true or unless prosecution accept it 

784a 

Practice Calendar cases triable by 
First Class Magistrate — He cannot trans. 
fer them to Second Class Magistrate with 
direction to treat them as preliminary 
register cases even if calendar cases are 
counter to preliminary register cases and 
even if facts are complicated 529 

l-Previous convictions—Proof of—Con¬ 
victions sought to be proved by finger-prints 
taken in previous trials—There is no room 
for doubt where sets of finger-prints taken 
by persons accustomed to take them are 
compared and declared by competent wit¬ 
ness to be identical 858/ 

-Previous convictions — Proof of — 

Convictions sought to be proved by finger, 
prints and calendar extracts — Sufficiency 
of evidence as to identity of accused is 
question of fact in each case — Sufficiency 
of evidence ae to identity in particular oir- 
cumatances discussed 858A 

Sanction to prosecute—Order of sane, 
tion containing merely a request to Deputy 
Inspector-General as head of C. I. D. to 
depute officer of Inspector’s rank to file 
complaint — Complaint filed by Inspector 
deputed by Superintendent, Special Branch, 

0.1. D., is properly filed 768a 

Sentence — Sentences of detention in 
Borstal School should not be ordered to 
ran consecutively 567 
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Criminal Trial 

Transfer Order of transfer operates 
from date on which it is passed-Court 
vrhich continues to act after order is passed 
acts without jurisdiction even though order 
\s nob communicated to it-Order passed 
by such Court is however saved from heine 
void liy S. 031, Criminal P. C. 832 

— Trial by jury - Number of important 
points Judge may separate some of them 
(rotn other itecus of charges 4776 

—Trial by jury-Theft case - Evidence 
against accused being of woman who re 
ceived stolen property from accused-Judge 
in his charge to jury not pointing out with 
sufliciont force, unsafety of relying on her 
evidence - Omission amounts to misdireo. 

464 

'P®*»*S;-Priority-Money decree 
gainst debfcor-Property sold in execution 
Arrears of income-tax due by debtor — 
Uurt can order payment of this Crown 
debt to Government on mere application 
^ Income-tax officer without formal suit 
b. 46. Income-tax Act, does not bar such 
apphcation (FB) 360a 

Xustom - Validity of-Custom amongst 
scavenger community in Madras allowing 
their scavenging rights to be mortgaged 
sold, etc., IS an oppressive monopoly and 
cannot be sustained in Court of law, havinn 
regard to modern conditions 881c 

-Ft°/ - Composition deod 

Decree-Execution - Instalment decre!- 

"west™ 

Pre^'o^Uo filed^“dtr“^‘ 

fi-d day beit holit“”“«i:t“'r 

instalment in Bank- «« ^ second 
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Decree 

^tting aside order declaring him ex parte 
Jurisdiction of High Court to interfere 
with order 2 ^^” 

Deed-Constrnction-Scheme for election 

0 dharmakarthas of templa setting out 
qualification of persons entitled to vote— 
Une qualification being that they should be 
hVaishnavas of Tengalai sect'-These words 
held included oven untouchables 571 

_ Construction-Grant-Termsnot clear 

ncons^tenoy between different parte of 
document Circumstances prior and subae 
quent to grant may be looked at to discover 
whether any portion of instrument amounts 
t^lsa demonstratio 525 

Beltr.r Sub. 

Oonstruotion-Worda importing here. 
|tary character not imported in deed - 

nlredh ® descent - 

liereditary character presumed 986 


-Decree DKaT;r.r* 


tn J”®*‘°“,~‘^°“™u“>i:ation by client 
to pleader not in connexion with any judi. 

c al proceeding or step thereto is not abso- 

Intely p„,,|eged - Such communication, 

cwtaln^n^; P““isbed to 

not be protected 

ri loia 

Irom ■; nt water 

1mm higher level to lower lands-Owner of 

t^o the I "“f water foreign 

bound to submit to artificial discharge of 
w^er from higher land 649a 

water 

water and one caused by melting of ice on 

^t^ian h ~ 

protetiM o' ‘fOO 

Kel blr" land - Owner 

possession ofT Prevent person in 

La benches 

thorn S from cutting away so much of 

to pmiecrh'““^-Wbore L’^hl 

transferred and right to lop off branches L 
^r^erved, branches canLt be cu^ Sll 

rian IL?"? -S'eb' <>' uPPer ripa. 

It lr / ‘0 situate 

and not ri"‘“''“'’ »'easement 

and not riparian tight 180» 

StM“wh*,n‘ - n '5 

pLt of prescriptive right in res. 

f&ej ‘ can be acquired 
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Election—Doctrioe of““Eleotion is not con. 
fined to instruments—No person can appro, 
bate and reprobate 1004 

-Election Commissioner having jurisdio. 

tion to decide election disputes coming to 
conclusion that Election Officer has illegally 
rejected large number of votes and declaring 
election as void on this ground — Mere 
absence of finding that this has materially 
affected election result does not make his 
order one without jurisdiction 507 

’ ■ “Minor — It is better that Court itself 
should hold enquiry as to what is beneficial 
to minor, following English practice 136^ 


Estoppel—Decree against inalienable jagir 
— Compromise between decree.holder and 
some of judgment.debtors including minors 
consenting execution to proceed against 
immovable property — Court when record, 
ing compromise not observing provisions 
of 0. 32, R. 7, Civil P. 0., regarding minor 
judgment-debtors — Other judgment.deb. 
tors remaining ex parte — Portion of 
property mortgaged to decree.holder by 
previous jagirdar — No evidence showing 
deoree-holder’a ignorance of terms of jagir 
—Plea of estoppel held could not prevail 
against minors and other judgment-debtors 
remaining ex parte (Per Ahdur Rahman J.) 

623a 


-District Board issuing licenses to motor 

bus proprietors for period of two monthg 
only — Motor bos proprietors accepting 
licenses with knowledge that they were foz 
two months—They are estopped from deny, 
ing that District Board could issue licenses 
for two months — Ultra vires nature oi 
order of issuing license does not affect ques. 
tion of estoppel 227a 

I—l-Mortgage of property—Mortgagee leas¬ 
ing it to third person—Property resurveyed 
while lessee in possession—Lessee attorning 
to zamindar and registered as pattadar 
without there being any reference by leasee 
of his derivative title from mortgagor — 
Lessee held estopped from denying mortga. 
gor’a title even after attorning to zamindar 

* 866 
*¥lMn06—Admission—Judge when con. 
wering weight of admission cannot ignore 
ii metqly on guess of his own 133a 

*K»ldeno« Aot (l of I87S), S. 25- Excise 
Officer isnot Police Officer within the mean, 
ing of B. 26 460 

"—^5. 70 — Execution means not merely 
ngmng but due execution according to law 
^ Attestation means due attestation — 
Question of attestation put in issue — At. 


Evidence Act 

testation must be proved before S. 70 can 
be applied 436 

* - S. 70 — Admissions for dispensing 

with proof and admissions for evidentiary 
purposes — Difference between, explained 

43c 

-5. 7i — Fingerprint slip taken in pur. 

suance of statutory duty cast upon police 
officers after convict enters jail is public 
document—So also jail registers written up 
by jail authorities in ordinary course of 
their duties 858(7 

- Ss. 91 and 92 — Applicability to wills 

—Ss. 91 and 92 apply only to contracts, 
grants and dispositions of property— A will 
is neither a contract nor a grant nor a dis. 
position of property until the death of the 
testator makes it operative—Hence a regis'. 
tered will can be revoked by an unregister, 
ed document and S. 92 (4) is no bar 6166 

* - S. 92, Proviso 1 — S. 92 does not 

debar party to contract from adducing evi. 
dence for purpose of contradicting recitals 
of facts mentioned in document 320 

-S. 105 — Evidence for prosecution 

itself showing that aot of accused falls under 
exception in.'Penal Code—Accused need not 
prove that it falls within any exception 

6566 

-S. 110 — Case under Madras Land 

Encroachment Aot — Presumption under 
S. 110 does not operate — But long posses¬ 
sion can be relied on as evidence of grant 
by original owner 193(2 

Execution — Death of judgment-debtor — 
Decree.holder in application for execution 
stating certain person as heir of judgment, 
debtor—Court issuing notice on that person 
and adding him to be legal representative 
though in fact not heir of judgment.debtor 
—Person remaining ex parte throughout— 
Sale of property in execution — Sale held 
not without jurisdiction 94& 

-Decree binding — Court cannot go 

behind—Exception — Decree not showing 
minor as not properly served — Decree 
must be executed 809(^ 

—Usufructuary mortgage by legal repre* 
seutative — Part consideration being to 
discharge debt of deceased — Mortgagee 
knowing that debts of deceased not fully 
discharged and consideration for mortgage 
not applied towards discharge of such debts 
—Subsequent decree by creditor of deceased 
—Property mortgaged attached in exeou. 
tion — Executing Court held could not 
attach property on purely equitable grounda 

ac ^ , I 
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Execution 

I^roperty could he uttacbed only subject 
to uiort^aReo’s rights GS 4 

' 0. 9, Civil P. C., not applicable to 

execution proceedings — Yet application 
under 0. 21, R. 90 can be dismissod for 
default-Power of dismissing for dofault is 
inherent 

"Mortgage suit — Unregistered agree- 
ment by decree-bolder after preliminary 
decree but before final decree agreeing not 
to execute decree against certain items of 

hypotheca can be pleaded in bar of execu- 
tion of bnal decree 

——Validity —Decree in partition suit, in 
^bstance. a linal order eO'ecting partition 
^ecree not engrossed on proper non-judi. 
cial stamp is not valid - Sale in execution 
of such decreo is nullity and passes no title 
to auction.purchaser 307ti 

■ Transfer of decree to another Court 
execution — Report uuder S. 41, Civil 
1 . C., not sent to original Court—Applica 
tion made to transferee Court for arrest of 
ludgment.debtor is ono presented to proper 

27a 

Execation Sale - Setting aside - Upset 
prices shown in sale proclamation grossly 
low-Pnco realised far below market value 
buch sale can be set aside 720 

Men m absence of joiocler of executors 
I. „ 982/1 

W - Consideration- A 

bona fide settlement of a family dispute 

to ruptnr 

Governmont of India Aot Op/n o t- m 

Geo. r, Ck iou, Ss. 3a iPKll'ltZ 

Government granting mining leases to i 
and n reserving portion of land (referred 
to as margin) between lands allotted to 
each to prevent disputes - Each ll ^ 
ans.ous to obtain lease ol margin -4 
obtaining order from Local ^ 

granting lease in his lavour - lorr 

lease Id bis favour ~ Snif • a 

ngainst Secretary of State anffl ch'’*'- 
declaration that order granting 
was illegal and decree frsp ^ 

ance of contract alleged to P®f^orm. 

odinto between him and f od 
- Order of 00 ^ 00,001 of r 
aside order granting lease to « 

signed and executed by ColSrIlrare::: 
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Government of India Act 

no contract which could be specifically 
enforced against Secretary of State 749a 

(I93i, Q.j d- 26 Geo. V, Ch. 4Sj, S. 49 


\ U Governor not required to consult his 
Ministers before performing executive acts 
Governor exercising his individual iudg. 
ment though nob required to do so — Still 
bis aot cannot be questioned 758 J 

—S 50 (3) — Prohibition contained in 
oO (d) 13 general 758 c 

Governor — Powers of - Self-governing 
dominion — Governor needs extraordinary 
powers tc interfere in case of grave crisis 
though such powers are rarely exercised 

minrS~~ - Right to take 

minerals-Granb to pious Mahomedans by 

wayof shrotriem—Jodi reserved—Grantee 

to enjoy mcome of land - Grant held did 
^nclude right to take minerals 734 

Inam — Suit for ejectment by inamdar 
alleging himself to be owner of both 

rfnn? 7 that 

defpuduut was let ic under terminable 

belonging to villagers in 
presumed to have been 

^ded in grant 

Pact that certain tank is not taken 
bv assessment payable 

that tank is 

excluded from grant gggj 

—Communal property - Deeoription of 

t far“U ''‘>”>8 

is called ‘>ecau3e a tank 

Barily otn It ^‘"^Sere neM9^ 

ZZ'ZT before 

Gov^rnm “fB resumable by 

sm.'th »„d n-- Sold, 
villaen .^B°danam service ioams are 

^srrirnr*"^ 

Public w ~ permitted by 

obannel arh * *^0 ■’opair certain 

land flio VK® ‘"«ste bis 

land from that obannel - Lost grant ot 

ZLn ““at Oban, 

n^annot be presumed 400a 

tya valuable land by Re. 

venue Officer is devoid of authority - Ool- 

anc I i“"'^8iciion oan 

cancel such grant and his order cannot be 

^tioned by Civil Courts 

inam grant com- 
prises both melvaram and kudivaram; 253fl 
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-Extent of — Original grant by pre- 

British Government produced—Inam title 
deed in British rule not curtailing rights 
conferred by terms of original grant—Ocigi- 
nal grant is best evidence of what has been 
granted by Crown 193a 

Grant of village—Irrigation tanks are 
not communal porambokes and hence can 
be held to pass under grant— Tank within 
inam limits passed under grant 193c 

-Tank-beds in agrabaram openly cnlti- 

valed hy agraharamdar—Government col. 
'leoting cesses but not assessment — Effect 
is admission of Agraharamdar’s title by 
Government 193« 

Ou&rdiftii find Ward •— Debts contracted 
by guardian — Testamentary guardian of 
minor incurring debt on behalf of minor in 
coarse of business started by father — 
■Guardian is personally liable — Creditor is 
also entitled to have decree against assets 
of business on showing that guardian has 
right of indemnity in respect of such assets 

265a 

GuardiaDB and Wards Act (8 of 1890), 
Ss. 29 and 30 — Prohibition under S. 29 
incorporated in order appointing guardian 
— Assignment of mortgage by guardian is 
still voidable and not void 822a 

■ — S. 35 — Security bond by guardian— 
Assignment to new guardian — Liability 
secured by charge of immovable property 
—Not only mere right to sue but charge is 
also assigned —Assignment is only as trustee 
■of Ward and hence assignee is bound to sur. 
render bond to ward on attaining majority 

829a 

5. 41 (4) — Guardian discharged — 
Court cannot hold inquiry into correctness 
■of accounts (FB) 3475 

—5. 41 (4)—Conti thinking that guar- 
■dlan acted properly throughout — It has 
full discretion to discharge him and order 
•cannot be challenged in revision (FB) 347a 

Highway — Beligious festival — Eight of 
performing it on public street is recognized 
by law—8noh right is subject to direction 
oi Ma gistrate and rights of public 819 
Bight of community to use public 
etreet for procession with music —Order 
■excepting music daring hours of public 
congregational worship of Muslims is pro. 
pert if exception is oonffned to particular 
fieighbonrhood of mosque 306 

Owner of motor bus has no common 
light to use highway sobjeot to com. 
pBasee with some lonnaUtiee—Booh right 
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Highway 

if at all existed, is taken away by Local 
Boards Act — Owner of motor bus not 
having authority to use road causing damage 
to road—Suit by District Board for dama¬ 
ges is maintainable 227c 

Hindu Law — Alienation — Mortgage by 
manager for family business is binding on 
family 5476 

-Alienation — Widow — Alienation by 

widow consented to by presumptive rever. 
sioners—Consent merely raises presumption 
of necessity—Actual reversioners, although 
descendants of presumptive reversioners 
giving consent, are not estopped from dis¬ 
puting alienations 433 

-Alienation—Widow — Consent by re¬ 
versioner is presumptive proof of necessity 

300a 

-Alienation—Widow—Suit to set aside 

alienation made long ago — Recitals in 
document are sufficient proof in its support 
—No recitals— Still necessity can be pre¬ 
sumed 3006 

-Alienation—Father—Alienation with. 

out consent of existing coparcener-Aliena, 
tion is voidable at their instance — Right 
to challenge alienation is con^ned to copa. 
r(^ners alive on the date of alienation 224 

*”-Antecedent debt — Mortgage — 

Money advanced to father on understand, 
ing that he will execute mortgage when¬ 
ever required —Debt not being part of same 
transaction constitutes antecedent debt — 
Mortgage executed to secure such debt is 
binding on sons (FB) 889a 

-Charitable endowment — Constitution 

explained 999a 

-Debt—Liability of son for surety debt 

created by father is restricted to eases where 
money has been lent for goods supplied to 
principal debtor 8296 

-Debts — Son's liability — Ancestral 

property—Mortgage or charge over antece¬ 
dent debt or necessity must be proved: 829c 

-Debts—Oo.parcener— Person aoquir. 

ing separate property by incurring debts— 
Property thrown into hotchpot and divided 
— Other members are nob liable for debts 

774a 

-—Debts— Loan to manager — Partition 
—Creditor must sue in time—Or else must 
obtain acknowledgments of all members 
who were not parties to loan 7746 

-Debts—Promissory note by mother on 

behalf of minor in renewal of promissory 
note of her deceased husband—In body of 
note mother described as guardian bat 
note signed by her .without any description 
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Hindu Law 

as fiuardian—She is not persoually liable 
on such pro.noto-:\Iinor is liable to extent 
of as^ets in his hands 72 g 

~i^amily arrangement between widow 

and reversioners-Essentials of—Widow 

succee^iug to her son’s estate after his 
death Suit by next presumptive rever. 
sioner xY against widow on footing that 
widow inherited property as heir to her 
son and that N was next presumptive re 

property as heir to her son and setting up 
ndependent tittle as devisee under her hus^ 
band s will whereby she was to enjoy pro 

her death her 
^ep-haaghters were to take it absolatoiy 

Poin„ O' Property 

wil ^ “?■ ’>0 ^0‘eieed bl 

tera- Co'^’' '“■'“ORh! 

le.hfe^7 ia^tol“ht:f d" jf 

etrmeg euch gift-It is eot illegal to oa“ke 
gift carrying absolute estate ie one contin 
gency but cutting it down to life estate in 
other contingencies ® 

hi^l is or h if alienation by 

__-r PI benefit of minors (Obiter) 9S2d 

t-dhg'tn^“r^ 

withatranSrLrlr*^^ Partnership 
business-MfimK same kind of 

extent of their interest ^ 

^^ebts binding on manager"^ ' 

existL«Vr 2 e:s^:f'^'’^ 7 ^^‘^'-“^ 

will not raise presTmntinnTh^f Property 
acquisitions of propL^h^*^ 
ioint family proDeT!!?n "^e 

sumption nuclens ^ T° P^®- 

decree obtainedgainst 
Hecree-holder is 

against Property in handq^lf^ Proceed 
obtains decree 

Joint family—Self o««. • -i- 

ImX TtwT 

0-u. b-es upon P^rpieSTtb^tT- 
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rate property ceased to be so to prove it - 
Mere oircumstance that there is no evi. 
donee to show how separate and jninl 
family income were dealt with by member 
IS no ground to hold that property is not 

sop&riito 1 

Joint family — Self acquisition — 
Blending of There is no presumption in 

favour of blending'-Presumption if any 

can only he one of fact drawn from snr. 
roun ding circumstances 136^ 

Joint family — Self acquisition — 

bis own 

funds with the funds of the cestui quo 

trust and doctrine of blending’ distin. 
Ruisbfid 1 

MainteoaDce-Daughter-in-law—No 

)t*l Tof. 1 ^_ 4 _ 


j - -^ttuguter-iD-iaw—JN 

right in father.in.law's sell.acquired pre 
porty bequeathed by will 91 

Maintenance-Widow-Will bv de 

ceased husband granting some property t 
w dow and rest to other donees-Propert' 

naive w ‘“sufficient tor her mainte 
nancerWidow can retain that property 

donees ' ““'“‘““““R® from othe' 

—Manager-Pronote executed bymant' 
ger Eemedies open to creditor explained 

\r _ # • • 774ci 

monev W-'' ^ enfceriDgintc 

ZTZ transaction-Suit to reoo. 

ver money can be Bled by him in his own 

—xr • -n 733 

HinA, ~ Marriages among 

to be in Br bPresidency are presumed 

Asurafnr ‘ “®rriage to be in 

Snt^ d - M®r® oustomary 

ErriL^ K ‘0 •‘"'J® Pr>®®- 

groom aL" 110'.®*P®m 3 iture by bride. 
gmZ’s el “®rriage at bride- 

folZt m • ‘0 usage do not 

in Asnra ®rahma form into one 

of marriaoa'^b" Custom regarding expenses 

* XT fu y '°^°® i79a 

absoIn^° “®®''3e>‘®8 - No 

On ’^®®‘^® family house— 

vacate [t bet”' ">“P®' ‘‘®'‘ 

hl^siinee 

tion „^i“^‘‘'°“~Consent decree in parti, 
tns Jh ‘ P“‘ ®" soil to joint sta. 

toithfr 

tain cases may be aUoweion mesne profits 
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Hindu Law 

—Interest on mesne profits held was oor. 
rectly awarded in the circumstances of the 
case 424 

—Partition—Severance of joint status 
takes place from date on which commuoi. 
cation of intention to become divided is 
sent and not from date on which communi¬ 
cation is received by co-parceners 390 

-Partition—Setting aside — S and G 

constituting joint Hindu family—5 out of 
self, acquired income paying all family 
debts—Partition between 5 and G—G in 
consideration of services rendered by S, 
.conveying moiety of his share to S in 
addition to S’s legal share—Transaction so 
far as it affected G's share held could not 
be challenged by G’s son 102 

Religious endowment—Mott—Nature 
of, how should be determined explained 
(Per Madhavan Nair J.) 810i 

^ Religious endowment—Gift to temple 
Properties conveyed to person described 
by donor as trustee—No other persons in 
management as general trustees—Object of 
gift connected with ordinary worship in 
temple—Such trustee is not special trustee 

314 

" Religious endowment—Private trust 
—Mere fact of admission of the public to 
temple does not affect private trust 2146 
—^Religious endowment —Dedication— 
Dedication whether public or private trust 
must be determined independently of fac. 
turn of dedication 214c 

Religious endowment — Practice of 
arohaka^ taking hundi collections for his 
own maintenance and for expenses of pooja 
—Legal origin of practice not known but 
practice long in existence and no evidence 
to contrary—Legal origin to practice held 
could be presumed 71 

~ Reversioner — Hindu dying leaving 
widow—Her mother.in.law taking posses. 
8ion not immediately bnt only in pursuance 
of arrangement between her and her 
daughterdn.law—Cause of action in such 
case does not arise to widow as possession 
by. mother.in.law in pursuance of agree- 
ment cannot amount to dispossession of 
widow Reversioner’s suit for possession 
brought after widow’s death is not barred 

♦ T, 6136 

"Overaioner Suit by A as nearest 
reversioner for declaration that will left by 
deceased wm not genuine-During pen. 
denoy, Act 2 of 1929 coming into force and 
A burning remoter reversioner—A held 
Wuld be allowed to continue bis suit after 


Hindu Law 

making nearest reversioner party defen 
dant 17 ^- 

Succession—Half-sister was heritablo 
bandhu before Act 2 of 1929 came into 
force 364r. 

Widow — Surrender — Surrender b\ 
daughter-in-law in favour of her agec; 
mother-in-law is against natural presump, 
tion and probability 513/* 

Widow — Surrender — Arrangement 
between widow and her mother-in-law ic 
nature of vibhaga—Mother-in-law takic': 
larger share—Widow reserving to herself 
interest in remainder in certain items and 
also asserting her claim to certain sbaro 
after arrangement—Arrangement cannot; 
be treated as surrender by widow in favou- 
of her mother-in-law 513:? 

I Widow—Accretion—Stranger coming 
into possession of portion of property by 
virtue of alienation by widow—His acqui¬ 
sitions out of income of such property 
cannot be treated as accretion 5132 

**Hindu Law Inheritance Amendment 
Act (2 of 1929) —Sister does not include 
half-sister 354 ;, 

Hindu Widow’s Remarriage Act (15 of 

1866), S. 2 —Guardian of widow executing 
release deed reciting that in consideration 
of execution of promissory note in his 
favour by widow’s husband’s coparceners 
of fixed amount in lieu of maintenance 
payable to widow she releases her right to 
maintenance Suit by guardian against co¬ 
parceners for balance due on promissory 
note Remarriage of widow—Coparceners 
held could not repudiate claim for balance 
dne on promissory note 994 

Inam—Suit by zamindar questioning Gov¬ 
ernment’s right to resume certain village 
service inams—Question whether Govern, 
meat was entitled to resume shroff inams 
given up by Government before trial began 
— Government held could not do so, as it 
would prejudice rights of person in-posses¬ 
sion of these inams 4456 

*Inoonie.tax—Company formed to enablo 
members to save money and to enable 
members to secure loans—Loans granted 
to nominal members—Nominal members 
not allowed to share in profits of company 
—Company held not mutual benefit society 
and its income held taxable (SB) liSa 
—^Res judicata—Doctrine of res jndioata 
18 inapplicable to assessment made by 
Income-tax Officer (SB) l48c 
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Income-tax 

Partoership—Partnerahip either not 
asaessable or oscaping asaesamont—Part¬ 
ners are liable Allocation of shares is not 
essential (SB) 59 

Fund’ floated with capital subscribed 
by shares —Chief income, interest derived 
from loans to share-holders—Siich income 
held not assessable because fund was 
Mutual Benefit Fund Society (SB) 57 
^ Receipts in British India—Debts due 
to foreign business of assessee—Debtor 
assigning British Indian decree in British 
India in discharge of his debt-Decree as. 
signed not realized-Deld that there was 
receipt of money or money's worth in Bri 
tish India (SB) 52 

Income-tax Act (11 of 1022), S. 10 ( 2 ) 

''iii^-Dividends paid by company to its 
members are not interest on borrowed 

capital (SB) I486 

D ^^—Rules under S. 59, 

R. 25 Expression last preceding valua. 
tion means last preceding valuation at the 
time of return (SB) 145a 

os. 34 and 69—Ruleg under S. 59 
R. 25—Income-tax Officer cannot depart 
from proyisioDB of E, 25 and reopen assess, 
ment neder S 34 (gg) 

^ grantins leave for 
appeal to Privy Council, High Court cannot 
impose condition that appellant shall bear 

respondent 8 costs ( 95 ) 3^25 

Injunotion-Grant ol-Eaw will not per 

“ P“son from doing 
what the public welfare and his own in 

terest rennires that ho should do-Soaven' 
gers claiming permanent injunction against 
other s^aveogers from doiog work in certain 
honaas Claim held was in substance a 
right preventing a man from pursuing his 
'legitiDiato calling and so no such injunotion 
could be granted 8816 

InBolvonoy-Insolvenoy Court can go be 

hind decree and ascertain whether decree 
debt 18 true or not if it believes fehaf ri!! ® 
™ .bu,.! b, ,..u, 

«.;r.r.s^s?7£"'r' 

“=btXL“z{x! 

■void ‘oaoWency petition are 

801a 


Insolvency 

Existence of contract to mortgage 
entered into more than three months 
before insolvency petition-Official Recei. 
ver is not barred from selling property 8016 
Fraudulent purchase — Decree-holder 
suppressing knowledge of debtor's insol. 
vency proceedings from Court and pur. 
chasing property to detriment of other 
creditors—Purchaser cannot get benefit of 
S. 51 (3), Insolvency Act-Such fraudulent 
sale can be set aside under S. 4 , Insolvency 
Ack 718 

^Creditor need only prove hig right to 
present petition to adjudicate debtor—He 
need not prove debtors inability to pay 
d 6 bts 489 

-—Words "debtor” and "insolvent"— 
Dicference between stated 4495 

\03tiDg of estate — After.acqcirad 
property Suit by insolvent's mother to 
recover certain property as sole heir of her 
father dismissed—Appeal by mother—On 
death of mother pending appeal, insolvent 
Applying for leave to continue appeal in hig 
own right and not as representative of his 
mother Official Receiver previously apply, 
mg for leave to continue appeal but with, 
drawing his application-Official Receiver 
having onoo intervened and withdrawn, 
application by insolvent held not main. 

—q ? (PB) 420 

bale deed by Receiver of insolvent’s 


family property-Insolvent father posses, 
smg power to sell son’s share at the time of 
vesting of property in Receiver — Consi. 
deration for sale representing value of 
whole property-Sale held of entire pro- 
perty including son’s share 299 

. '“Amendment of pleadings — Acts of 
msolvenoy - Petition by creditor - Acts 
alleged beyond three months of date of 
petition Amendment seeking to substitute 
new acts of insolvency within three months 

Amendment held introduced new cause 
and could not be allowed 53 

nteppretation of Statutes - Ousting of 

jurisdiction of Civil Courts — General 

s^me of Act is to be considered 9726 

^Prospective effeot-Portiods of sta. 

tute which are silent in this regard should 
be taken as indicating prospective intention 

♦_.r, , 779tt 

^®P*'<^3pective operation — Test is 
whether existing rights are affected 688 c 

flTni • 0 ^ procedure’ 

explained—Step to be taken even prior to 

commencing action in Court is procedure 

668e 
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Interpretation of Statutes 

;-Law of procedure — Meaning of — 

What is remedial law—Retrospective ope. 
ration of law of procedure Q8Qf 

-New Act using same language used by 

former one relating to same subject—Use 
of words must be assumed to have been in 
same sense which decisions have attached 
to them 6386 

Fiscal statutes—Two constructions of 
fiscal enactment equally possible and rea. 
8onable“”Constroction more favourable to 
subject must be enforced 498a 

Value of headings in interpreting Sec. 
tions under them explained 449c 

irrigation Raiyatwari lands—Raiyat is 
■entitled to irrigate his registered wet lands 
by customary source until Government 
makes efl3cient alternative provision: 509a 

--Raiyat irrigating his wet fields from 

accustomed source—Government altering 
flource causing diminution in accustomed 
supply Raiyat is entitled to damages: 5096 


Jurisdiction Non-resident foreigner — 
Cause of action arising in British India— 
British Indian Court has jurisdiction in 
ipersonam 731 a 

—;—Money under rateable distribution 
withdrawn in British India hy father as 
■member of firm—Suit to reopen rateable 
•distribution-^Son who was non.resident 
foreigner but a partner in firm impleaded 
as defendant—British Indian Court held 
had jurisdiction to deal with him 731c 
Civil Court Suit instituted on ground 
fihat goods imported ought not to have been 
faxed by customs authorities on particular 
•basis aud that authorities have acted on 
wrong interpretation of the Sea Customs 
Act is triable by Civil Court — Finality 
■enacted by last clause of 8. 188, Sea Cus. 
toms Act, is restricted to the redress 
'*''^*^^*^10 before the executive authorities 
'themselves 608a 

Person filing suit must show that 
'Court has jurisdiction—Merely stating that 
■cause of action accrued within its jurisdic. 
tion is not enough 497i 

~ Objection to An objection to juris, 
fiction which a defendant is precluded 
from raising is not open to a party who 
was the plaintiff in the previous suit: 257d 

XacoadUe Islands and Miniooy Rednla. 

u S. ^4—Transfer of case 

High Court cannot transfer cases from 

n n 8556 

exercising appellate 
JurudiotJon is subject to revwional jurisdic. 


Laccadive Islands i Minicoy Regulations 

tion of High Court just as ho is subject to 
appellate jurisdiction of High Court while 
exercising original jurisdiction 855a 

Land Acquisition —Molawaram Interest— 
Method of assessing capital value explained 
Gross income minus peshkush and costs 
of realizing revenue at 10 per cent, is nett 
income—This nett income multiplied by 
number of years’ purchase according to 
prevalent rate of interest plus addition of 
15 per cent, gives value for compulsory- 
acquisition 33 

’'Land Acquisition Act (I of 189i), S. 31 
Question of title between rival claimants 
to money deposited in Court — Question 
must be decided under terms of Act and 
cannot be made subject of separate suit— 
Decision of such question operates as res 
judicata 95 ^ 

Land Customs Act (19 of 1924), S. 7 (2) 
Sub-Inspector of Customs is competent 
to file complaint 712 

Land Improvement Loans Act {19 of 
1883), S. 7 ( 1 ) (c) —Priority—The mort¬ 
gage under the Lands Improvement Loans 
Act cannot be given priority in respect of 
lands other than those for whose benefit 
the loan was granted 583a 

^Landlord and Tenant — Lease — Con. 
struction — Tenant agreeing to deliver to 
landlord stipulated amount of paddy—No 
covenant that rents would be paid out of 
crops No charge held on crops for rent 

940 

Permanent tenant right—Acquisition 
of —Persons claiming permanent tenant 
right unequivocally putting forward their 
right in suit for rent filed in 1906 to which 
landlord was party and continuing to be 
in possession of holding openly till 1928— 
Suit for ejectment by landlord held barred 
by limitation 579 

Land Tenure — Inam grants — Three 
classes enumerated 1006a 

Inam grants—Post-aettlement grants 
—Presumption in favour of resumability 
—Basis explained 10066 

Legal Practitioner—Rights of—Lawyer 
cited as witness by prosecution is not dis¬ 
qualified from appearing as counsel for 
accused 878 

Legal Practitioners Act (18 of 1879), 

Ss. 3,36 — Before a person can be declared a 
tout, it must be found as a fact that he has 
aoted in a manner which would bring him 
within the definition laid down in S. 3: 6346 
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Legal Practitioners Act 

7'^* f? “ negligence does not 
wnnd petition for professional misconduct 
ibero 19 nothing unprofessional in plea- 
deremploying unregistered clerk: (SB) 965 
S. Li — Misconduct — A obtaining 
decree against B for account —5 obtaining 
(lecree against A for maintananco—C plea” 
aer acting for B in maintenance suit — 
Later on C appearing for A in execution of 
A s decree against B-C held not guiltv of 
^onduct (SB) 276 a 

«-M]aconduct-Purcliasing and 
raudulenlly ejecuting decree of client for 
larger sum amounts to misconduct 

bribe 

S'»ve miscon. 
duct Fact that proceedings were instituted 
as result of grudge makes no difference in 
gravity of olTenco (PB) 264 

Imm bis judgment passed in second appeal 

wiihoutleir " '‘‘mot 


Subject Index. A. I. R. 1938 Madras 


^Limitation Act (9 of 1908), Breamhh— 
Retrospective effect—lb is retrospective not 
because it is matter of procedure but because 
of Its express intention to extinguish exist. 

l^lghtS ggg^ 

h. 10 Pre-settlement mokhasa in 
certain zamindari attached in 1831 under 

7ono Uiidrtii Regulation 28 of 

it)U.i-Zamindari sold for arrears and came 

in possession of Government-Government 
resumed mokhasa in 1856, wrote off arrears 
and regranted it unconditionally to zamin. 
dar in 1860—Zatnindar held it since then 
m his own right — Mokhasadar having 
UDowJedge of resumption, acquiescing in 
and abandoning his right in mokhasa — 
bujt for possession brought in 1927 — It 
was alleged that zamiodar was trustee and 
no question of limitation arose-No trust 
held was created-Time held began to run 
from date of disclaimer and suit was time. 

„ , 2956 

13 The time requisite"—Mean 


Limitation-Fresh promise-Eecord mads 

ammorM 7 '’ ^ held did not 

amount to fresh promise gy 3 ^ 

—Acknowledgment-Admission of lia 

bility coupled with declaration as regards 
the arrangement proposed for its satiafao- 
tion IS sufficient acknowledgment 496 

on '’1 “*^^5 to sue 

before applying law of limitation 

ywper of title may ignore any particular 

by trustee to pass owing fn f?® 

- Kavimera" ces 9 -P.«. • 

sion of village lifthla ^ ^®*^®ou in posses. 

Claim foe arrears of 7*8 Ptoperty- 

Art. 131, Limitation Act” “ 


log explained—Day on which copy is notU 
he^ be ready should be excluded 823 

o. 14 (2) Order of executing Court 
on claim under 0. 21, R. 58. Civil P. C.- 

Appeals against, firstly in sub.Court and 
then to High Court as per law then pre. 
vailing — On High Court holding that 
c aimants remedy was by separate suit, 
claimant filing suit under 0. 21. R. 63— 
Period covered by appeals held could be 
excluded m computing period of limitation 

~S. 77 -‘Legal representative' includes 
heir.at.Iaw 

iTZo' ■^L- 7 'proscribed' inoindes 
period which party is entitled to oxolodo 
under any law m force 19 c 

Ss. 20, 21 — Joint Hindu family — 
Manapr contracting debt — Partition — 
Acknowledpenb by one cannot keep 
debt alive against others 774 c 

/■,liability of Hindu undi- 

i Ho 

S. 20— Period of limitation for suit 
expiring on Sunday - Payment of interest 

fnr 1 ? ^start 
iOr limit&tioD 683o 

~S. so — Payment of interest — It is 
not necessary that money should actually 
pass between parties - Any facts which 

TOnniA J***®^® payment of interest 

would be payment sufficient to bar statute 

HAr, I' " Writing - Creditor 

can show by extrinsio evidence that pay. 
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liimitation Act 

ment made was payment towards interest 
as such 601 

—“S. 21 ( 2 )— A and B each purchasing 
half share in mortgaged property from 
original mortgagors— Mortgagee accepting 
payment by B in full satisfaction of amount 
due by him — Subsequent suit by mort¬ 
gagee against ^ — S. 21 (2) held applied 
and payment by B could not be relied upon 
to save limitation against ^ 111 

- S. 22 —Suit against benamidar with. 

in limitation—Beal owner impleaded after 
limitation merely as matter of caution — 
Suit as against real owner will not be bar. 
red by operation of S. 22 687 

- S. 23 — “Continuing wrong” — Ob. 

struotion to water by accumulation of silt 
due to construction of dam Injury to 
lower riparian owner is continuous 180c 
■ S. 31 —Prescribes special period (Obi. 

6836 

- Art, 23 — Person prosecuted either 

discharged or acquitted—Revision petition 
against discharge or acquittal dismissed — 
Suit for malicious prosecution— Time runs 
not from discharge or acquittal but from 
dismissal of revision petition : 23 Mad 24, 
OVERRULED (FB) 3496 

^- Art. Suit contemplated by Art. 44 

is suit for possession— Suit should be filed 
against parties in possession including per¬ 
sons deriving title from alienee — Alienee 
disposing whole or portion of property be. 
fore suit Second alienee is not affected by 
result of minor’s suit against his alienor— 
Suit against him should be brought within 
three years of attaining majority 677c 
^ Art. 60~Sum as deposit with banker 
in A's name— Subsequent agreement bet. 
ween A and B arranging portion of deposit 
to be transferred to B the rest going to be. 
nefit of .4 Suit by A against banker for 
recovery of deposit— Art. 60 held applied 

_ . 236c 

Art. 62 Assignment of decrees subse. 
quently annulled on insolvency of assignor 
“Suit by Official Beoeiver against assignee 
for recovery of money received by assignee 
in execution of decrees assigned— Suit is 
governed by Art. 62 even in respect of 
money received by assignee between date 
of as signment and date of annulment 532 
Arta. 64 and 97 —Agreement between 
creditor and manager of estate that balance 
dne to creditor should be treated as ad- 
vanoe for supply of tea from estate to 
er^itor for certain period— Agreement 
Bubwauentiy repudiated— Suit by creditor 


I. K. 1938 Madras 

Limitation Act 
for recovery of amount brought within 
three years of repudiation is in time: 9G6c 

“I Ayts. 89, 90 Agent serving his prin. 
cipal under salary chit for period of three 
years Agent given power of attorney to 
facilitate conduct of business — On expiry 
of term, another salary chit executed by 
which salary and percentage commission 
were only changed — Suit by principal for 
accounts on termination of agency alleging 
excess of authority in certain transactions 
— Suit held governed by Art. 89 and not 
by Art. 90 — Period of agency under two 
salary chits held single one 38a 

* Art. 96 Suit for sale of property on 
basis of mortgage— Property alleged to be 
wrongly described — Plaintiff also praying 
for rectification of mistake — Art. 96 does 
not apply — Plaintiff’s title may be esta. 
blished by oral evidence even though his 
right to secure rectification of mortgage deed 
is barred by limitation 589 

Art. 106 — On dissolution partners 
settling accounts—Effect stated 133c 

] ^'^t. 132 Hypothecation bond mak¬ 

ing principal amount payable in annual 
instalments with defaulting clause—Mort- 
gagee waiving his right on default- Limi. 
tation does not run under Art. 132 from 
date of default Interest to mortgagee can 
be allowed only on each instalment due 
and not on principal amount 836 

“ Art. 134 Word "transfer" in third 
column refers to transfer of possession and 
not merely to conveyance of title— Trans- 
fer by mortgagee—Possession not given on 
date of transfer—Suit by vendee of orginal 
mortgagor for possession — Art. 134 does 
not apply - Even if held to apply, limita- 
tion under Art. 134 cannot begin to run 
against original mortgagor or his alienee 
before cauee of action for redemption ac. 
crues to them 39 ^ 

~~~~Art. 139 Suit by landlord to recover 
possession from tenant— Tenant proving 
determination of tenancy—Landlord alleg¬ 
ing continuation of tenancy must prove it 

73 

^ Arts. 142, 144— Suit for ejectment— 
Plaintiff setting up title of landlord against 
defendant — Title of plaintiff found to be 
false Article applicable is Art. 142 and 
nob Art. 144 415^2 

Arta. 142 and 144 —Certain property 
in possession of tenants — Attempts by 
rival claimants to property to get tenants 
to attorn to one side or other—Suit by one 


30 


Limitation Act 

br possesaioD— Art. 144 and not Art. 142 
applies 

Art. 1H2 Application for execution 
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Without copy of decree - Such application 

18 m accordance with law’ and saves limi. 
tation 

Art. 182, hxpl. 2""Decree transferred 


Madras City Municipalities Act 

made locally- Company held transacting 
busines.s wulno city and it could be taxed 
only under Proviso to R. 7 7 q 

• S. 258 is not mandatory but 

« n -aI * .. _ 


^ WW VA OUdlUl J ULl 

lor execution—Application to Court which 

passed^ decree to transfer it to another 

Court is application to proper Court and is 
step-in.aid 

Art. 182 (-5) Application for issue of 

_ - - T • •a - _ _ - 


notice under 0. 21, R. 22 , Civil P C is 
8 tep.in.aid 553 ^ 

Art. 182 (6) — Application for exo. 


cution by nephew of deceased decree holder 
praying that decree should be executed for 
beneht of himself and widow of decree, 
holder jointly as representatives of decree, 
holder-Counter.statement by widow that 
nephew’s application should be dismissed 
and requesting that decree should be exe 
cuted for her benefit alone - Application 
for execution dlsmissed-Subsequent appli. 
cation by widow for execution within three 

pars of dismissal of previous application 
held in time ooq 

—4r/. 182,01. (S) - ‘Final order’ - 
Meaning — Application for transfer of 
decrp to another Court for execution — 
Application being defective. Court order, 
ing further time for remedying defects — 
buch order is nob final order 113 c 

Madras Abkari Act (1 of 1886). S. 60 - 
PosseasiOQ of wash — Presumption under 
o. 64 operates Accused presumed guilty 

Madras Borstal Schools Act (5 of 1926) 
S.6- Sentence of detention in Borstal 
School must take effect at once and cannot 
be postponed to subsequent date— Sen 
teuce of detention for period lesser than 
two years is illegal * 0^3 

of 

6 . 3- S. 3 gives purpose for which 
Court 18 established - Suit translerred to 

It however can be tried by it 

—5i'« o-,.-b2 


Coipauy rrith head office at Karaohl- 

manager — 

Mauager having no discretion in 
prises and hanking all moneys received 
At times sales made to public and purchases 


permissive-Pailure to give notice does nob 
give any member of public right of com. 
plaint against Corporation 1176 

Wpas Co-operative Societies Act (6 of 
1932), 5. 0 / — Dispute between Society 
and ex.officer — Registrar has no jurisdic. 
tion to decide it — Submitting to jurisdic. 
lOQ without protest and acquiescing in 
decision for long time - Writ of certiorari 
cannot be obtained ex debito justibiae 69 
Madras Court of Wards Act(l of 1902)y 
o. 49— Property of ward’ cannot comprise 
property of institution of which ward is 
^trustee 612^ 

oy49 Person giving notice assigning. 

^13 interest- Assignee need not give fresh 
ootice befor 6 filing suit 280 

Debt Conciliation flot (11 of 

lodDl, S. 25 — Application by creditor 
against person who had applied for insol. 
venoy Leave of Insolvency Court nob 
Obtained — Application to stay insolvency 

proceedings cannot be granted 808 

“nnioipalitiss Aot (8 of 

^ 93 — Person absent 

rom bouse without letting it and with 

intention of being at hill station for certain 

period He does not cease to reside in such 
house ggQ. 

mif ^Lease not in confer. 

mvahd Municipality is entitled to relief 
er S, 65, Contract Act, if lessee haa 
^red benefit of lease 746< 

-f*' ^ Contract involving 

^000 signed by 
•Ohairman and two members merely 
as witnesses-Sanction of Municipal Conn, 
oil not obtained — Contract held invalid 

90a 

Contract should be signed by 
counoaiors either immediately or within 
reasonable time 7466 

wDk o' cn “Contract not in conformity 
n^f °’i ^ Contract is unenforceable- 
only against Municipality but also 
og^3t other party to contract 746(? 

fo* A * "T* Property not choultry when 

h fiable to property tax even if 

It ha d been choultry in past 923 

i;f« f ^^“^*;o^«98ion tax—Test for liabi. 
y 0 person holding appointment is not 

personal presence within Municipality: 709a. 
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Madras Distriot Municipalities Act 

i77 and <359—S. 177 applies only 
against person who entered into contract 
under S. 176—Person to whom notice had 
beensentunder 8.177 parting with owner, 
ship — He will not be convicted if he has 
shown that he was prevented from comply¬ 
ing with terms laid down by Municipality 

916 

S. 178 — To sustain conviction under 
S. 178, persons charged must be owners or 
occupiers of lands abutting on roads 910tt 

Ss, 178, 339 Three persons charged 
under Ss. 178, 339 - Their cases should be 
tried separately — Accused however not 
suffering any prejudice by three cases being 
joined together — High Court will not in¬ 
terfere in revision giOc 

5. 270-E — Buses belonging to peti. 
tioner taken to shod after their return 
from journey for letting passengers to 
alight and new passengers to get in for re. 
turniourney-Suoh shed iscartstand 535 

S. 339 — To sustain conviction under 
S. 839, persons charged need not be owners 
of land abutting on roads—Failure to carry 
out agreement with Municipality is sufifi. 
cient to make them liable 9106 

Sch. 4, E. Chairman should direct 
party to pay amount 6xed on revision — 
This is condition precedent to be satisBed 
before taking proceedings for non-payment 

« ^ r. 282 

Sch, 4, Mr, 18 and 19 “ Profession 
tax in case of Government servant is to be 
calculated on half yearly income irrespec¬ 
tive of fact that he has received salary out 
of India for portion of the period 462 

Madras Elementary Education Act (8 
of 1920), bs. 34 and 36 “ Edooation tax 
levi^ pnder head of profession tax—Asses. 
8M u liable to pay education tax even if 
he has paid profession tax to another 
Municipality not levying education tax 

Aot (1 of im\ 
amended by Act 18 of 
/n ^ amended 

Bantin Aot of 1908 339 

alftn/tui ~ 24 Bhonld be read 

WatflrTv ®**~®“*ianoement of rent— 

Water taken by tenant without landlord’s 

w/tor — H ‘ charged by landlord for 
water Suit for snob rent is under 8. 77 

« Itohancement — Parties not 
uHempUting inoreaee of Tont — 
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Madras Estates Land Aot 

taking water without landlord’s permigsion 
Landlord can charge excess rent for 
water so used—Such rent does not amount 
to enhancement (FB) 342t 

6 ’. 26 (3) —Land granted to D per. 
mauently by predecessor of P—No rent 
was payable for first seven faslis and sub. 
seQuently Bs, 19.12-0 per annum forever 

— P suing V claiming Eupeos 959 7.0 for 
three years Matter held governed by 
S. 26 (3) and question for decision was 
what was lawful rent at the time of grant 

Document embodying terms of grant 
held admissible in evidence even though 
not registered 7gg 

— 5s. 30 (1) (h) and 168 (2) — In set¬ 
tling fair and equitable rent under S. 168 
revenue oflQcer is nob bound by limitations 

of B. 30(1) (b) 381 

5. 45—Decree cannot be passed for 
back rent also 459 

S. 74 —8. 74 was not intended to set. 
tie disputes regarding validity of adoption 

by landlord or claims of rival landlords 
(Obiter) 733 

“ S, 189 — Permanent right of occu. 
pancy conferred upon tenant cannot be 
fettered by any contract — Fact that such 
contract is result of bona fide settlement of 
disputed claim makes no difference 504 
Madras Gaming Act (3 of 1930), S. 3 

— Accepting rent for building used for 
gaming is making profit from gaming with. 

S. 3 705a 

S. 3 — Gaming house restricted to 
particular section of public is still common 
gaming bouse 705(2 

Ss. 5 and 6—Presumption under S. 6 
—No need of evidence for prosecution that 
warrant under 8. 5 was issued on proper 
information — Presumption may be raised 
under 8.114 (e), Evidence Act 705c 
5 — No form is prescribed for war. 
rants under 8. 5 All that 8. 5 requires is 
that ^ Magistrate shall have reason to be¬ 
lieve"—If he has, he can issue warrant 
under S. 5 No necessity to record rea- 
8OD8 660 

T^Ss, 6 and 6 — Drafting is defective 

29a 

Ss. 6 and 6 — Eeasons for issue of 
search warrant not before Court—Mere 
finding of instruments of gaming by itself 
is not sufficient evidence that place is com. 
mon gaming house 296 

6 —Mere finding of instrument of 
gaming in bouse searched on warrant under 
B. 5 is OTidenoe that bnUding is used for 
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Madras Gaming Act 

hambliog—That avideace alone is sufficient 
for conviction 7056 

S. /i^—Gambling to be offence must 
be in public pIace“Such place means place 
.•osularlyand necessarily used by people 74 

Madras Hereditary Village Offices Act 
3 of 1S95), Ss. G, 13 and 21 — Direction 
D S. 6 is mandatory—Choosing of new 
rflice.boarer —Claims of old family posses, 
jing office should bo considered—Right to 
office can be enforced by civil suit : View 
•/ Napier J. in 9 M L W 90=A I R 
2019 Mad 312=50 I C 18-5 ; 54-M L J 
357=A I R 1928 Mad 497=109 I C 661 
ind 22 M L ir 767=A I R 2920 Mad 
256=54 I C SIG. OVERRULED 

S. 6 (3) (as amended in 1930)—Sub. 
e. (3) is not retrospective (FB) 4416 
S. J3—Right of suit given by S. 13 is 
not inconsistent with continuance of power 
of control given to District Collector by 
8. 3 of Regulation 7 of 1828 903 

Ss. 13 and 21—Village blacksmith of 
ryotwari village alienating his service inam 
land dismissed and his widow appointed in 
nis place—Suit by widow for recovery of 
possession against alienee held to be exclu. 
sively triable by Revenue Court and nob 
by Civil Court gQ5 

Ss. 13 and 21—Claim to office — Re- 
venue Courts alone competent to decide — 
Board of Revenue is 6nal authority in 
second appeal—Order of Board is decree of 
nnal Court—Civil Courts cannot interfere 

With it 483a 

S. 23-Appeal before Board of Re. 
venue can be decided without hearing par. 

. 4836 

Madras High Court—Criminal Rules of 
Practice, R. 85—Omission to comply with 
S. 85 does not vitiate confession provided 
provisions of S. 164, Criminal P. C., are 
complied with 49 q^ 

—Fees Rules (1933). 0. 2. R. 2-provi. 
Bions are in addition to and not in substi 
tution for 0. 33. Civil P. 0. 4866 

Madras High Court. Original Side Rules 
0. 7, R. 7 (2)—Leave to defend uncondi! 
tionally should pnerally be given where 
defendant has shown that he has fair case 
for defence-Defendant’s case must be bona 
fide and should raise triable issue ~ Courh 

mu'! that there is a fair issue 

tobe tried by competent tribunal 962a 

. Rules of practice, 0. 41, R. 7 -Word 

ordinarily Interpretation stated 6696 


Madras Hindu Religious Endowments 

Act (2 of 1927)^ S. 9 (5) — Court deciding 
under S. 9 (5) must advert to both the 
provisions contained in S. 9 (5) — Failure 
to do so would be ground for revision 
under S. 115, Civil P. C. 321a- 

Ss. 9 (5) and 84 — Provisions of suc¬ 
cession to trusteeship made by founder 
need not continue to be in force at the time 
of petition under S. 84 3216 

——S. 9 Excepted temple—Trustee- 

ship in one family for four generations— 
Temple should be regarded as excepted' 
and trusteeship hereditary 98a 

S. 9 (7) Mutt should be public en¬ 
dowment-property given for private use 
of head is not public endowment fPer 
Leach C. J.) 810a 

^ Question of intention to 

dedicate place for public use or of user by 
public as of right is necessarily matter for 
inference Inference that institution must 
have been dedicated for use by public when 
can be drawn stated 209 

S. ;#3—Orders under, are final—Juris- 
diction of Civil Courts is barred 972c 

~ d3 (3) Jurisdictional Civil Courts 
Order of dismissal validly communicated 
Allegation that order was arbitrary does 
not give Civil Courts jurisdiction to scruti- 
nize it 972a 

Ss. 62, 63 and 73—la case of temple 
governed by the Act, reliefs for framing 
scheme of management and for rendering 
of accounts by existing trustee cannot be 
claimed in ordinary suit for declaration of 
right to trusteeship—Court is not entitled 
to iDs^tnte system of rotation entitling 
plaintiff to enjoy office along with existing 
trustees 661c 

™ S. 63 Scheme framed by Board— 
Clause in scheme providing that it would 
be in force for two years — Subsequent 
order substituting fresh period in old 
scheme—Subsequent order held amounted 
to framing of new scheme and suit under 
S. 63 brought within six months of that 
order was in time 614 

■ “*S. 73 Suit by worshippers of 
temple against Sukhavasis for declaration 
that latter are not entitled to receive fixed 
share in prasadams and for injunction res* 
tmning trustees from allowing such claim 
Such suit does not come within purview 
of S. 73 (3) 2506 

“5. 84 Appeal—Revision and not ap- 
peal lies from order under S. 84 (2); 214a 
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QfadrasHinda Religious Endowments&ct 

—S. 84! (2 )—Persons successfully oppo- 
•sing trustee’s application under S. 84 are 
'proper though not necessary parties to 
application under S. 84 (2) 384 

Madras Impartible Estates Act (2 of 
1904), S, 4 — 8 . 4 does not prohibit grant 
of cowle at favourable rent or umbalam 
'land rent free—Cowle granted long before 
Estates Land Act came into force — Pre. 
•sumption in favour of grant likely—Cowle 
is good encumbrance on estate 3746 


Madras Irrigation Cess Act (7 of 1865 ), 
5.1 Payment of cess by person under 
•mistaken notion of liability—He is not 
■estopped from denying his liability 8386 
S. 1, Proviso — Inamdar receiving 
water from Government channel — Old 
barrier replaced by new one with Govern, 
ment's permission—Channel not widened 
—More land brought under cultivation 
•after erection of new barrier — Inamdar 
•held not liable to pay cess for new cultiva¬ 
tion — Bight to take water was governed 
•by S. 1, Proviso 838a 

Proviso !—Water irrigating land 
belonging to Inamdar admittedly coming 
from artificial channel belonging to Gov. 
•ernment—Inamdar claiming to be entitled 
to use water free from cess must prove 
•engagement with Government within 
meaning of Proviso to S. 1—He must also 
prove that water which he has used comes 
from mamool source of supply — The fact 
that ohannel flows through an Agraharam 
and Inamdar abstracts water at point situa. 
ted in Agraharam makes no difference — 
<3neBtion is not whether property has be. 
borne third person’s property but whether 
channel is one belonging to and constructed 
by Government 8 i 9 

5.1, Proviso 1-Riparian land—Pre. 
settlement inam land situated on bank 
■of stream—Channel from stream, origin of 
which was unknown, irrigating portion of 
Iftnd Stnall portion only noted as wet in 
mam register Land held riparian tene. 
wnt—Riparian owner held entitled to 

wngate whole land without liability to 
pay oCsB gg 

h ^ — User of water with 

permission of Public Works Department- 
renal water rate cannot be levied 4006 

(14 of mo), 

0.88 Grant originating in ancient times 
Payment to zamindari of kattubadi oeas 
7 -II 0 inference that grant was by zamln. 
w and not by ruling power 
1986 IndezM (Uad.)—6 


Madras Local Boards Aot 

S. dd-Iuam lands not included in 
assets of zamiiuliri — Inamdar is directly 
connected with Governinent for payment 
of cess 2196 

.3. 93 Receipt of money within Local 
Board area by person within area out of 
income of his foreign money-lending busi¬ 
ness from his foreign agent amounts to 
receipt of income from money lending 

9416 

S. 95—Assesses must be assessed to 
half yearly tax within the half year to 
which tax relates 941c 

Ss. 159 (iJ and 207 —Prosecution for 
failure to obey notice to remove encroach, 
ment—Acquittal does not bar prosecution 
for failure to obey fresh notice : 58 Mad 
513 = 67 M L J 873 = AI R 1935 Mad 
56=153 1 G 322, OVERRUIjED 8476 
S. 199 (c), R. 35 (2) — Government 
can stay proceedings at any time before 
result is declared—Election Commissioner 
can enquire only after declaration of results 

, 189 

S. 214 (2) — Warrant to attach pro¬ 
perty for arrears of tax — Facsimile stamp 
of President’s signature is sufificient 659a 

S. 223 — Prosecution sanctioned by 
President Complaint filed by section offi¬ 
cer — Subsequent application by section 
officer to withdraw prosecution — Section 
oflicer held competent to apply for with, 
drawal 524 

S. 225—Test for applicability of S. 225 

Suit for balance of amount due under 
contract made with District Board to con¬ 
struct culvert on road within its area is 
not governed by S. 225 239 

- ~S. 228, Sch. 4. Rr. 11 and 28 — Pro- 

fessional tax President, Panchayat Board, 
rejecting assessee’s returns and making 
assessments arbitrarily — Assesses making 
payment and appealing against assessment 
Board rejecting appeal—Suit by assessea 
for refund of tax illegally collected — Suit 
held was maintainable as R. 11 of Sch. 4 
was neglected — Tax held was paid under 
R. 28 and as such was not voluntary ; 23 
Sch. 4, Rr. 11 and 11-A (5) (as 
amended by Act 11 of 1930) — President 
calling on profession tax assesses by notice 
to produce accounts and assessing profes¬ 
sion tax on arbitrary basis — Levy of tax 
held illegal 211 

Madras Marumakkathayam Aot (22 of 
19S3), S. 88 — Share of junior member in 
tacwad can be attached in exeontion of 
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Madras Marumkkathayam Act 
decrpo against him for his personal debts 

5o3a 

45 and 4$ Attachment of iudg« 
mont-dobtor’s share in tarwad property — 
Pending attachment, registration of tarwad 
as impartible — Court’s order refusing to 
proceed further with execution is revisable 


V 

" o. 43 “ Attachcnent by creditor of 
judgment-debtor’s share in tarwad property 
— Attachment does not terminate by sub. 
sequent registration of tarwad as impar. 

5G5b 

Madras Mining Rules, R. ^fi-Words'right 
of applicant' in R. 46 cannot be read as 
recognition of vested right—Effect of R. 46 
st&tod 749 i 

Madras Prevention of Adulteration Act 
(3 of 1918), S. 6 (2) (d) and Hr. 24, 28 
and 20 framed under S. 20 (2) — Supply 

of sample to Sanitary Inspector under S. 14 
is not sale 

Madras Regulation (28 of 1802 ), S. 34 , 
Cl 6 — Legal relationship and nature of 
rights and obligations between zamindar 
and tenant whose tenure is attached under 
01 . 6 explained 295a 

Madras Revenue Recovery Act (2 of 

1864), S. 36 Collector cannot go into 
question of benami-Once sale is confirmed 
purchaser's name must be registered: 283fl 
S. 40 — Revenue sale directed against 
jenmi for arrears of revenue — Sale certi 
ficate granted to purchaser-Application bv 

purchaser under Sec. 40 for possession -- 
Tenants under kanamdar claiming value of 
improvements —Purchaser is entitled only 
to symbolical possession 835a 

S. 40 Position of purchaser at re- 
venue sale is similar to decree.holder — 
Purchaser is entitled to remedies available 
in execution proceedings 283a 

S. 40 — Benami — Revenue purchase 
can bo benami —Bar of S. 66 , Civil P. C. 
also does not apply to benami purchaser- 
process can be issued after necessary en. 
quiry 2835 

•- S. 42—Tenante under kanamdar claim. 

ing value of improvements are not holders 
of encumbrance 03 ^^ 

- S. 58 — Apportionment of liability — 

Power of Civil Court — Apportionment 

.1 a ^ f i * 


925 


should be proportionate 

Madras Suppression of Immoral Traffic 
Act (6 of 1930), S. 6 ("2^—Search of house 
made by Inspector under warrant not 


Mad. Suppression of Immoral Trafflclot 
under S. 6 (!) but under Ss. 13 and 14 issued 
by Commissioner who was not satisfied 
that there were girls in house under 18 
y ears of age—Search resulting in finding of 
girls Order of Magistrate under S. 6 (2) 
~ Order held could not be deemed to be 
under S. 6 (2) 667 

Madras Town Nuisance Act (3 ofJSSO), 
S. 3 (12) — Offence under — Binding over 
under Sec. 106, Criminal P. C., whether 
desirable discussed—S. 106, Criminal P. C., 
should be sparingly used when offence is a 
petty one 795 

Madras Village Courts Act (lof lSSO), 
What suits can be entertained by 

village Courts explained 497 a 

|S. 25 Jurisdiction “ Courts being 
special tribunals their own laws must de. 
cide their jurisdiction — Provisions of Civil 
P. C. should not be applied 4970 

“ S. 26 Carrying on business — Mere 
purchase of sareea at a particular place 
would not mean carrying on business there 

,« 

Mahomedan Law-Applicability—A CoU 

chi Memon is governed by the Mahomedan 
law so far as the execution and revocation 
of his will is concerned—The will need not 
be in any particular form and it can be 
revoked by any definite expression of a 
present intention to revoke it 6 l 6 a 
■""—Dower Madras Presidency —Dower 
not postponed by agreement—Presumption 
19 that entire dower is prompt and payable 
on demand 1 Q 7 

^ Dower—Liability of heirs of deceased 
13 not personal but only with respect to 
assets of deceased 256 

Gift-Gift to brothers jointly—Donees 
take as tenants-in-common and not as joint 
tenants QlTb 

—Legitimacy — Marriage with living 

wife 8 sister - Children of such marriage 
are legitimate 

Malabar Com pensation for Tenants Im¬ 
provements Aot (1 of 1900) - Benefit 
conferred by Act does not extend to lessees 
of bu ildinga or houses or shops 171 

tatiof k'r ® ''3. Li-i; 

Deed distinctly providing that amount bor- 
rowed thereunder should be paid at the 
time of redemption of prior kanom—Prior 
oiorcga^ cannot ba redeemed unless mort¬ 
gagor offers to redeem both 562 a 
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Malabar Law 

—Kanom—Mortgage o( undivided share 
—Suit for redemption without partition is 
maintainable 562c 

-Karnavan—Acts of—Karnavan enter. 

ing into kuri chit transaction on behalf of 
tarwad “ Transaction found on the whole 
to be prudent — Stake holder acting bona 
fide in admitting karnavan in the kuri chit 
—Transaction is binding on tarwad 468a 

-Karnavan — Acts of—Mortgage execu. 

ted by karnavan as representing tarwad 
Court has power to investigate into neces- 
sity for imposing onerous terms and to 
reduce them reasonably 

' Karnavan—Powers of—He can make 

maintenance grant in favour of junior 
member or group of members constituting 
tavazhi — Such arrangements are binding 
on succeeding karnavan — When arrange, 
ments can be altered ““ Maintenance grant 
in favour of persona to be born included in 
tavazhi as one entity is valid—Such grant 
is capable of revision or enhancement 
Such arrangements cannot be assailed by 
eucceeding karnavan ^ 289a 

-Karnavan—Assignment of right to re- 

deem by way of Melcharth— When can be 
attacked—Assignment to member in lieu of 
maintenance with right to redeem is how. 
ever valid in law 2896 

— — Nambudries — Bale of Hindu law re- 
gardlng pious obligation does not apply to 
Nambudries _ 643a 

-^Tarwad — Incidents of, explained 
Comparison with Mitakshara law 242a 

^—Tarwad — Conversion — Effect of — 
Status as member and incidents of Tarwad 
are severed^Words “tenaocy-in-common” 
are hence not properly applicable 2426 

—Tarwad — Gift — Presumption that 
donees take property with incidents of tar* 
wad — Gift to members some of whom are 
eonverts—Property is taken as tenants.in. 
common and each donee can claim separate 
share 242o 

—Tavazhi—Tavazhi consisting of female 
and descendants in female line as subdivi. 
slon of tarwad is legal entity and can hold 
property as distinct unit 202a 

Halabav Tenancy koi(l4 of 1930), S. 33 
~Tenant*~‘Fower of purobasing landlord’s 
rights—Tenant being mortgagor with lease 
haok*-Tenant can redeem portion of mort. 
gaged property No distinction made be. 
4ween ordinary tenant and tenant being 
foox^gor with lease back 263 


Married Women’s Property Aot (3 of 

187^^— Value of English decisions—As the 
Married Women’s Property Act of 1874 
followed similar legislation in I'^ngland, 
English decisions are directly applicable 

(FB) 604c 

* - S. 6 —’Policy’ — Policy stating that 

proposal and declaration were made part of 
contract —Statements in proposal must be 
read as being incorporated in policy 

(FB) 604a 

■- S. 6 —Policy expressed in proposal, 

which was part of policy, to be for benelit 
of ‘self or wife'—Words held created trust 
in favour of wife (FB) 6046 

* - S. 6 —Word used in policy of assign. 

ment leading to conclusion that policy is 
for benefit of wife—Policy will be deemed 
to be trust for benefit of wife according to 
S. 6 — Creditor of assured cannot treat 
policy as being property of assured and 
claim assignment of it 413 

* - S. 6 — Expression ' policy of insu- 

ranee” does not mean proposal or prospec¬ 
tus — For a policy to come under S. 6 , it 
must appear on face of policy that it is 
effected for benefit of wife or children 

2346 

*Master and Servant — Contract of ser¬ 
vice for definite period—Before completion 
of period, employer terminating employ¬ 
ment and employing another servant at 
cheap salary — Discharged servant is enti¬ 
tled to salary for full period unless emplo. 
yer shows that he had opportunity of other 
employment which he refused 672a 

* -Contract of service for definite period 

—During employment servant remaining 
absent from place for certain period but 
performing master’s duties Employer not 
electing to dismiss him but continuing his 
services ■" Servant is entitled even to salary 
for period during which he was absent 

6726 

Minor—Discharge by de facto guardian 
Validity — De facto guardian validly in 
charge of minor’s affairs can give good dis- 
charge in respect of debt due to minor 

950a 

-De facto guardian—Powers of—Ordi. 

naiily first act of intermeddling with estate 
of minor would not be act of de facto guar¬ 
dian, if he has not already become one be¬ 
fore hand—Nor subsequent management of 
estate makes the first aot as one of de facto 
guardian — Position of de facto guardian 
recognized by those interested in minor 
before any aot of intermeddling has bwn 
aooompliahed—Ooutts might recognize the 
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first act of such person as binding on minor 

9506 

*-—Guardian de facto—Acknowledgment 
by — Limitation under S 21. Limitation 
Act is not saved : M L J 42b=}0 I C 

362,OVJ-:liROLKD 853 

-Minor on attaining majority can repu. 

diate transfer by guardian without filing 
suit under Art. 44, Limitation Act 8226 

* -Covenant by guardian to sell immov¬ 

able property—Covenant cannot be enforc¬ 
ed against minor — Minor is not liable to 
return earnest money paid to guardian 
under covenant 765 

-Alienatioijs by guardian—Necessity— 

Sales by minor's guardian to discharge 
debt—Alienations to different persons and 
for amounts undoubtedly due—No sugges- 
tion that alienees acted together — Fact 
that guardian does not make best use of 
sale proceeds of one alienation does not 
make the rest any the less binding on 
minor's estate—Alienee deliberately not 
making enquiries and paying larger consi. 
deration than really due—Fact that vendor 
is respectable does not make alienation 
binding 677a 

• -Debts incurred by guardian—Credi. 

tor’s right of subrogation to guardian’s 
rights against minor’s estate—In absence 
o! finding that guardian has right of 
recourse against minor’s estate, creditor of 
guardian is not entitled to right of subro. 
gallon 899 

'■^—Alienation by guardian to pay binding 
debts of minor-Actual pressure on estate 
is not necessary 3226 

—Decree against-Grounds for setting 
aside such decree stated — Compromise 
decree against minor can also be set aside 
even if it is sanctioned by Court—Grounds 
for setting aside such compromise decree 
stated }3 

Mortgage Suit on—Minor alleging that 
he was minor on date of execution of mort¬ 
gage—Burden is on him to prove that 

9596 

Agreeffient to isortg&go does not create 
charge (PB) 8896 

Subrogation — Partial subrogation is 
permissible even under law prevailing prior 
to amendment of T. P. Act in 1929 779c 

^“Subrogation—Accrual of right—It is 
not necessary that payment must be made 
in addition and not out of purchase money 

o ^ . 779i 

•^—Subrogation—Person discharging prior 

^inotlgage personally liable to pay it—He 


Mortgage 

is not entitled to subrogation—In other 
cases question is one of intention 779e 
— Suit for partition by G branch of 
family against S branch — Pending suit S 
mortgaging family properties as manager 
of joint family — Mortgagee obtaining-deoree 
for substituted security in shape of whafr. 
ever might be allotted to S’s branch— 
Partition suit ripened into decree—Mort¬ 
gaged properties allotted to G's branch and 
in addition certain cash sum as owelty to< 
be realized out of share allotted to S's- 
branch—O’s branch held entitled to charge 
over properties allotted to S's branch— 
Proper security to which mortgagee was 
entitled stated 767 

-Suit on—Mortgagor becoming insol¬ 
vent and bis assignee, Official Receiver, 
impleaded as defendant — Mortgagee ap- 
pointed receiver in presence of and after 
objection by Official Receiver—Mortgagee 
applying for particulars regarding certaia 
leases granted by Official Receiver—Applu 
cation allowed—Held that Official Receiver 
was bound by the order and could not 
take exception to it 594 

-Redemption — Mortgage sought to ba 

redeemed specified, but property misdes. 
cribed—Suit should not be dismissed; 5626 

*-Equitable— Deposit of title deeds as 

collateral security for loan—Terms of loam 
already agreed upon some days before— 
Deposit of title deeds followed by memo, 
randum evidencing deposit and not itself 
being complete record of mortgage transao* 
tion—Memorandum does not require regig. 
tration 547a: 

—“Substituted securities — Priority — 
After partition rights in substituted seen, 
rity of two rival claimants should be pro. 
portionate to value of original security 
standing on date of partition—S. 48, T. F. 
Act, has no application to such case 547a 

-Marshalling—For marshalling there- 

must be two sets of properties, one subjeot- 
to both mortgages and other only to earlier 
mortgage—Where only one and not two- 
items are liable to be sold, doctrine does noh 
apply Bight to contribution is not how» 
ever lost 503a 

Mortgage of four items by A for him¬ 
self and his sons to 0 and D —Purchase by 
A of remaining six items—To raise money 
for purchase A mortgaging all ten items to 
•P“Suit by C and D on their mortgage 
without impleading P —Sale proceeds being 
insufficient, C and D obtaining persona) 
decree for remainder and attaching remaiiu 
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Mortgage 

log six items “ During attaohnient sale of 
six items to P-Suit by P on his mortgage 
—P held not precluded from bringing 
mortgage suit against six items by reason 
of purchase during attaohment—Shares of 
sons in items 1 to 4 held liable 465 

— Construction—Plaintiff though posses* 

sing executable money decree, entering 
into mortgage with judgment.debtor for 
leaser amount in full satisfaction of decretal 
amount—Mortgage amount made payable 
on demand’—Mortgage held only a secu. 
rity and amount payable only on demand 

429(1 

* -Redemption — Clog — Eight of re¬ 

demption to accrue after certain period—If 
right not exercised on such date, mortgagor 
Bubaequently to have right to redeem in 
any succeeding year only on a particular 
day of the year—Latter clause held clog 

4056 

♦ -Redemption — Puisne mortgagee in 

redeeming prior mortgage, becoming entU 
tied to mesne profits — He cannot tack on 
such mesne profits to sum due under his 
mortgage in redemption by subsequent 
mortgagee merely because prior mortgagee s 
rights had yesbed in subsequent mortgagee 
—Liability of original mortgagor if any for 
such mesne profits held only equity ayail- 
able against him personally but not cove¬ 
nant running with land 495« 

—Appointment of Receiver — Receiver 
can eject mortgagor 325a 

«-on — Costs — Court can pass 

personal decree against non.mortgagor: 226 
—Costs—Mortgage suit against mort. 
gagor, puisne mortgagees and purchaser 
of equity of redemption—Mortgagor deny, 
ing liability and remaining ex parte — 
Other defendants contesting suit—Decree 
lot personal liability for costs held could 
be passed against mortgagor as well as 
other defendants 912 

*-—Bubrogation—Priority— A advancing 
money to B to pay off mortgage decree 
against B on understanding that B would 
exeonte mortgage deed in favour of A to 
secure repayment—Deed not executed— 
Snbieqoently B executing deed of settle, 
ment in favour of ^—0 advancing money 
to Z in ignorance of A's rights—Title deed 
lying in Oonrt and not with A—A held 
entitled to equitable eobrogation but bis 
daim should be postponed to that of 0 : 161 

Penon borrowing amount less than 
Bs. 100 and executing document thereby 
Iniinding to mortgage property from ensn. 


Mortgage 

ing year—Before beginning of that year, 
document is agreement to mortgage and 
delivery at the time of execution of docu- 
ment is not necessary 85a 

Motor Yehicles Act (8 of 1914), Rules 
under —Madras Motor Vehicles Rules, R. 30 
(a)—"Let for hire"—Lorry without “G" 
permit engaged for journey from Calicut to 
Pollachi for hire- Offence is committed in 
District of Malabar as well as in District 
of Coimbatore if lorry gets out of limits of 
District of Malabar 743a 

- S. id-Madras Rules, R. 15.A—Onus 

of proof of overloading is on prosecution 
Knowledge to accused, how can be imputed 
stated 

•S. Jd-Madras Motor Vehicles Rules, 


E. 30 (a) — Trial for violating R. 30 (a) 
Several offences committed on different 
dates by several owners and drivers—Joint 
trial is objectionable 7436 

*-S. J6—Madras Motor Vehicles Rules, 

E. 30 (a)—Owner of private motor lorry 
carrying goods for reward on one occasion 
without license—Offence under R. 30 (1) 

is committed . 

- S. J6—Motorist from outside British 

India not evading license fee but actually 
paying it on spot—Prosecution thereafter 

is illegal 

Murder — Evidence—Accused alleged to 
have murdered child—Sole fact proved 
against him that he was seen in company 
of child nob far from where corpse waa 
found and some time before murder—Aoous* 
ed commonly seen with child previously— 
Accused held was not responsible for 
murder 

Negotiable Instruments Aot (26 of 1881), 
S. 9—To determine whether aisignea is 
holder in due course, promissory note pay. 
able on demand cannot be considered to 
have matured on date of its execution— 
Promissory note payable on demand as. 
signed-Time between its execution and 
assignment very short—Promissory note 
cannot be considered to have matured on 
dato on which it is assigned and assignee 
is holder in due course 911a 

- Si. 9 and Payee of promi88()ry 

note executed by A and B relinquishing 
his claim against B — Assignee of note 
taking it with knowledge of this 
ment is not entitled to decree " 

- 8 . 60 — Endorsement — Ordinwily 

only property ia msUttment and not debt 
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Negotiable Instruments Act 
13 transferred — For assignment of debt, 
endorsement must comply with provisions 
:f stamp duty fPer J.each C. J.) 

(FB) 377c 

Oaths Act (10 of 1S73), S. 72—Challenger 
should not be permitted to resile, except on 
good grounds, after bis offer is accepted by 
■/.her party—Court should administer oath 
in spite of revocation of his offer by chal. 
lenger 335a 

—S. 22 “'Challenger to perform some 
act in proceedings for administration of 
oath as condition precedent to his offer bo 
be bound by oath — Challenger refusing to 
perform the act as agreed — Condition 
should be deemed to have been waived by 

him 3856 

- S. 72—S. 12 does not apply to refusal 

of challenger to do certain act in compliance 
with form of oath stated in agreement 

385c 

Pardanashin Lady—Execution of deed— 
Not only execution, but understanding of 
contents and free and independent will 
must be proved 43a 

Partnership—Lease obtained by partner, 
ship for dednite period— B becoming part, 
ner—Parties intending that partnership 
should last as long as duration of lease— 
No provision in lease for renewal—One 
partner A shortly before termination of old 
lease obtaining fresh lease of same land 
openly in competition with others—B held 
could not claim interest in new lease or 
claim it to be treated as asset of old part, 
nership 929a 

’-Accounts—Joint family, partner in 

firm—Partnership dissolved—Member of 
joint family can recover his share in the 
family assets after taking account, if neces. 
sary Suit would not lie if there has been 
no dissolution—But Court cannot dismiss 
suit as framed without deciding question 
whether or not there was dissolution before 
fill _ 388a 

A laecoming partner — Number of 
partners increasing beyond 20 without A's 
knowledge—Partnership subsequently con. 
verted into joint stock company, A being 
given no share—Suit by A for dissolution 
and for share of his profits in partnership 
—A held entitled to share but suit without 
impleading all partners held not maintain, 
able 151 

Partnership Aot (9 of 1932), Ss. 13 and 
17 —Agreement between two partners of 
firm as to share of profits and losses— 
peath of one partner and aabatitution of 


Partnership Act 

son in his place—No new agreement bet. 
ween them as to share in profits and 
losses—Son held entitled to share on same 
basis as his father under S. 17—S. 13 held 
inapplicable 5 

- S. o3 —Partnership consisting of A 

and B carrying on mining business — 
Shortly before termination of lease and 
partnership A taking new lease of same 
land and sending notice to settle accounts 
of partnership which was terminating— B 
refusing to do so and obstructing A in 
working mine by using boiler which they 
were previously using— B held could not 
take advantage of S. 53 and A held entitled 
to damages 9296 

-Ss. 69 and Right of action accru. 

ing before passing of Act — Suit instituted 
after passing of Act — S. 69 does not affect 
right but alters procedure which must be 
followed 1856 

- S. 69 — Suit instituted contrary to 

provisions of S. 69 cannot be validated by 
subsequent compliance 185c 

**- S. 69 (2 )—Retrospective nature— 

Section cannot be treated retrospectively 
—Retrospective nature particularly saved 
by 74 (b) (Per Pandrang Row and 
Varadachariar JJ.\ Venkataramana Rao 
J. contraj 688 a 

■~^S. 69 (2^—Registration—Subsequent 
registration will not validate original insti. 
tution 688d 

- S. 74—Retrospective effect—Opera¬ 
tion of S. 74 is not confined only to suits 
and proceedings which were pending at 
commencement of the Partnership Act 

185a 

-$. 74 r 6 ^—Cause of action accruing 

before 1st October 1932 is saved from the 
bar of S. 69 (2) mg 

Part Performance — Widow obtaining 
decree for maintenance against her step. 
SODS—Maintenance made charge on family 
property—One step-son selling his share 
to other persons — Agreement between 
widow and alienees providing that in case 
alienees pay balance of maintenance, widow 
would execute formal release of her charge 
on property—Balance not paid—Assignes 
of widow’s decree selling property in exe. 
oution and bringing suit for possession of 
share—Doctrine of part performance held 
did not apply (SB) 3576 

Penal Code (45 of 1860), Ss. 109 and 405 
—A, employee in corporation of MadraSi 
issuing cheques for payment at Corpora* 
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tion treasury — Cheques presented for 
encashment at Corporation treasury and 
money obtained even when person draw¬ 
ing cheque had no funds to meet them and 
many of the cheques so encashed were 
dishonoured subsequently — Money so ob- 
tained used by A for his private business 
*“ A and his fellow employee C charged 
with offence of abetment of criminal breach 
of trust— No evidence to show that C had 
done anything which facilitated cashing of 
cheques — C held not guilty of offence of 
abetment of criminal breach of trust A 
held guilty, as abetting by him was one 
by instigation ; his case was covered by 
Section 109 996^ 

- S. 109 —Omission by public servant 

to bring to notice of higher authorities 
offence committed by fellow servant does 
not amount to abetment of offence 9966 

- S. 109 — Abetment by instigation- 

instigation need not be in any particular 
form 996c 

**- Ss. 190-A, 220.5 —Actual offence 

committed—S, 120.A or S. 120-B is not 
applicable — Person committing offence 
should be tried for substantive offence — 
Persons in conspiracy to do that offence 
should be tried for abetment 1306 

- S. 124‘A — Eeport of short-hand 

writer—Shorthand writer neither missing 
nor misunderstanding very much, but 
committing a few mistakes in recording 
and transcribing—Report is reliable though 
undue importance to particular sentence is 
not safe 

- 8. ISd.A—k man may make ninety- 

nine non-seditiouB speeches, yet his hue- 
dredbh speech might be full of sedition 

758/ 

*- 8, 22ii.A—Essentials of—Speech is 

to be adjudged not by the views of ac. 
cused or bis political party—Advocacy of 
principles is not sedition but adoption of 
methods and modes intended to cause die- 
affection towards Government is — It is 
possible to express dissatisfaction with 
Government without exciting disaffection 

758^ 

14$ and 120-B—Accused found in 
temple at middle of night vrith house 
breaUng imidementSi aruvals and gun — 
Held that they were guilty under 8. 143, 
but not under 8.120.B 726 

247—Seven persons charged vrith 
offence of rioting—Pour of them acquitted 
—Beit also should be acquitted 892 
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Penal Code 

- Ss. 159 and 260 — Word "affray" 

interpreted—One party beating another— 
Latter remaining passive — Offence of 
" affray ” held cannot be established : 924 

• - Ss. 186 and 053—Warrant need not 

be legal 6596 

-S. 218 —What is essential is making 

of entries with intention to cause loss or 
injury and not whether accused will be 
able to accomplish that object 595 g^ 

* - Ss. 219 and 225 —Village Munsif 

making entries in register of suits that 
certain suit was filed when in fact it was 
not 80 filed and also that judgment was 
pronounced when in fact it was not so 
pronounced—Ha cannot be convicted under 
S. 219 but under S. 218 5956 

- S. 225-5—District Munsif in pursu¬ 
ance of High Court’s order issuing order 
that warrants of arrest should thereafter 
be signed by head clerk — Escape from 
arrest is offence under S. 225-B even in 
absence of authorization by succeeding 
District Munsif to head clerk to sign 
warrant of arrest 536 

-5. 235 — Conviction — Mere physical 

possession of instruments or material of 
counterfeiting are not sutficienb—Prosecu- 
tion must prove intention of using same 

393 

-^—5. 294.A—Government issuing order 
declaring chit funds illegal but adding that 
prosecution would be withheld provided 
chit funds were wound up within certain 
time and subscriptions were repaid — 
Accused not repaying subscription within 
time and therefore prosecuted under Sec. 
tion 294. A —Withholding of prosecution 
held not tantamount to authorization of 
chit fund and accused if proved to have 
conducted chit fund held liable under 

B.294.A 716 

- 8, 302—Accused charged with mur¬ 
der of woman, making voluntary confes¬ 
sion of having committed it and also pro. 
duoing jewels worn by woman at the time 
of her death—Confession sufficiently cor- 
roborated by other evidence — Accused 
acquitted by Sessions Judge by reason of 
certain discrepancies in evidence—Acquit* 
tal held to be miscarriage of justice 806 
—Ss. 302 and 304 — Murder — Injury 
necessarily resulting in death — Intention 
or knowledge determmes nature of offence 

7236 

— 'Si. 861 and 863 —Accused convicted 
under 6. 363 for having deceitfully enticed 
away bis own child from custody of his 
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mother, who was doserted by him and in 
whose custody child was since its birth for 
more than thrco years—No proof of pur. 
pose for which child was taken away — 
Conviction hold not proper 656a 

-5. .?,97 — Robbers exhibiting danger. 

0 U 8 weapons in such manner as to inti, 
midate persons robbed and to facilitate 
robbery — They can be punished under 
8ec. 397 even if blows were not actually 
inflicted 477 ^ 

-.9. ./Ci—Several persona tried under 

S. 401 of being members of gang—Evi¬ 
dence that big gang was committing acts 
of depredation all over India and that 
some of the accused wero found associated 
together in crime characteristic of gang is 
sufEcient to justify Judge on very little 
proof of association in leaving it to the 
jury whether particular accused was mem. 
her of gang 858a 

- S. 401 —Evidence of association beforS 

period of charge is admissible to corro. 
borate other evidence of association during 
that period 858d 

- S. 402—Two Sessions cases started 

against accused tried under Sec. 401 — 


Penal Coda 

Ss. 500, 182 and 211 —Presentation 
of petition to Sub.Inspector of Police mak. 
ing certain allegations, alleged to be false, 
against a person and praying for proteotion 
amounts, if at all, to offence under S. 182 
or S. 211 and not under 8. 500—Accnsa- 
tion made in good faith—Case falls within 
Exception 8 to S. 500 904a 

Pleadings — Amendment — Party oannob 
place inconsistent case—Amendment can. 
not be permitted when party wishes to 
change specific legal relation 669c 

Amendment of plaint should not be 
granted if it takes away right accrued to 
defendant by lapse of time 669d 

Amendment of—Defects in pleadings 
not affecting substantial rights—Amend- 
ment should not be refused 3886 

Amendment of plaint in second appeal 
Objection to maintainability of snib 
taken in written statement — Defendant 
risking point being decided against him in 
lower Courts — Amendment of plaint in 
second appeal is unfair 3316 

Possession Presumption is of lawful 
origin in case of long and quiet enjoyment 


Accused members of one gaug—Two cases 
can be combined together 858c 

- S. 402—Several persons tried under 

S. 401—Previous convictions of accused 
nob properly proved — Prosecution case 
weakened — Ordinary course would be 
retrial— Retrial should nob however be 
ordered where it would involve another 
elaborate trial at great cost to Crown and 
accused and where accused have been in 
jail for several months 858i 

* S. 405 —Sub.pledge by pledgee of 
goods pawned to him to the extent of his 
interest therein is not criminal breach of 
trust 551 

S. 409 — Offence under, cannot be 
tried by Second Class Magistrate—Altera, 
tion of conviction to one under S, 409/109 
is illegal 3^5 

S. 422—Lost currency note found by 
child — Possession traced to accused and 
recovery made—No offence under 8. 411 
held proved 'n2c 

^^5-Two ingredients-Dishonest 

inducement and deception—Either by itself 
is nob cheating-Further damage or harm 
to body, mind, reputation or property 
inusb bo established—Issuing post-dated 
■cheque which was dishonoured held nob 
cheating 


Praotioo — Amendment — Suit by mort. 
gagee to enforce his half share in mortgage 
Sub.mortgagees made defendants bub 
subsequently transposed as co.plaintiffs— 
Application by them for amendment of 
plaint by including other half share held 
should be allowed 7086 

“I Amendment of pleadings — Power to 
direct amendments in plaint should not be 
exercised to impose additional burden — 
It 18 not Court’s duty to advise plaintiff as 
to what relief he should ask for — If he 
asks for mere declaration, conrt-fee should 
be paid on relief be actually prays for—If 
prayer is found insufficient, he is himself 
to^me 6456 

Costs—In proper case, nnauooessful 
defendant can be ordered to pay suooessful 
defendant’s costs directly llTc 

Court sbouid not depart from long 
established practice unless it is oontrary 

to law (P3) 4355 

_ Judgment — Duty of Judge—Judges 
writing judgments should be dignified and 
restrained in expression of their opinion— 
They should avoid expressions giving rise 
to^ comment that they had made up their 
minds before case had started 6 ^ 4 o 
; Judgment — Contents of — It is nob 
inoombent upon the Appellate Court to 
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Practice 

repeat in extenso the arguments of the 
trial Judge which it accepts, but the party 
is entitled to a considered opinion of the ap. 
pellate tribunal—It is not the first Court 3 
view but that of the second Court that 
is final if the question is one of fact 253i 

*-Order of Court setting aside ex parte 

decree and granting decree.holder costs”* 
Decree.holder accepting costs without pro- 
'test — He cannot subsequently attack 

Court’s order setting aside ex parte decree 

603a 

-Belief — Pleadings defective— Court 

can grant relief not prayed for, if it is not 
inconsistent with facts of case, provided 
defendant is not placed at disadvantage 

865/ 

-Witness — Credibility — Inconsistent 

answers by witness from hearsay—Adverse 
inference not correct 

* Presidency Small Cause Courts Act 
(15 of 1852), S. 38 — Powers of Full 
Bench under S. 38”Nature explained-It 
has no power to order amendment of plaint 
nor has it jurisdiction to order re.trial 
after proposed amendment has been per- 
mitted by trial Court 669a 

Presidency Towns Insolvency Act (3 of 
1909), S. 17 — Notice of application for 
leave granted to Official Assignee only —" 
Leave granted cannot be so construed as 
to authorise suit against insolvent 6435 
*’^—8. 17—No distinction can be drawn 
between suits relating to property and 
suits against person of insolvent—Leave is 
necessary even to enforce personal remedy 

643c 

•- 49 ( 3 ) — Proposal of Official 

Assignee to pay financing creditor 25 % of 
net realizations from litigation as purchase 
price and to treat such price as costs in 
administration' is neither against law nor 
impracticable 1^3 

*—5. 68 (S) Powers of Court for 
committing an agent for contempt are not 
limited by S. 68 (5) — It has power to 
commit for contempt person who deliber. 
ately obstructs lawful order of Court on 
insolvent's behalf : AIB 1938 Mad 175 
"•176 I 0 643, BEVEBSED 927 
•— 68 (6) and 33 ('4^—Obstruction 
by Insolvent's agent in realizing insol. 
vent's property — Contempt proceedings 
against agent cannot be taken 176 

Preventloii of Ornelty to Animals Act 
(11 of 1890), 8. 3 (a)—Scope — Question 
whether there was overloading or not is to 
•be decided on facte by Magistrate 949 
1988 Indexes (Mad.)—6 


*Principal and Agent—By unauthorized 
borrowing by agent, money of third person 
applied to benefit of principal—Principal 
is jointly and severally liable to restore 
money even if agent had other funds in 
his hands at the time of borrowing—This 
equitable principle regarding creditors 
right against principal is not excluded by 
Contract Act 9666 

■Independently of any agreement to 


that effect agent is not entitled to commis 

sion for collecting old outstandings of firm 

725a 

* 

-Custom among Nattukottai Chettis 

It is customary among Nattukottai Chettis 
to pay ten per cent, of the net profits to 
the foreign agent as samans 7256 

* -^Contract by elder brother to mort. 

gage his sister's property—Contract signed 
by brother in his own name without any 
qualification—But in body of document, 
brother described as authorized agent of 
sister — This description held excluded 
personal liability of person signing contract 

146 

* -Suit for accounts—Agent entitled to 

share of profits— Interest on capital is not 
to be charged in taking accounts unless 
there is agreement to that effect 386 

* -Suit for accounts-Certain realizable 

assets at date of termination of agency not 

realized due to laches on part of principal 

or subsequent agent—Agent is entitled to 

have credit for such assets in calculation 

of profits between them 38c 

Principal and Surety — Discharge of 

surety—Surety undertaking to pay any 

amount that may be decreed against two 

defendants in a suit— Compromise decree 

passed as against one defendant and suit 

as against other defendant dismissed— 

Surety is discharged _ 422 

PromisBory Note—Promissory note exe. 

outed by A in favour of B —Agreement be. 

tween parties that A should pay future 

instalments of chib fund which were origi. 

nally to be paid by B's brother and should 

get credit for the same towards promissory 

note—Suit on promissory note by endorsee 

who was nob bolder in due course A held 

entitled bo credit for amount paid by him 

897 

♦*-Suit on — Pronote being insuffi- 

oiently stamped—Bar of 8 . 35, Stamp Act 

and Sec, 91 , Evidence Act - Instrument 

given as collateral security or conditional 
pavment or nob embodying all terms of 
contraot—Suit on original debt is mam- 
tainable—Money paid oontemporaneously 
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Promissory Note 

with execution of instrument—Possibility 
of conditional payment or collateral secu- 
rity is not excluded—Circunastances deter, 
mine whether suit lies on oriftinal debt • 
A I l: 19i>6 Mad lUS^OS 1 C 76 and 
A 1171916 Mad 506=7-5^ I C 250=67 
M L J 912. OVERRULKD (FB) 780 

-I-Endorsement—-ProDote executed by 

managing member of Hindu family—Ordi. 
narily, endorsee has no remedy against 
non.executant coparceners — Endorsement 
transferring instrument as well as debt 
and. complying with stamp laws —Suit 
against non.executants can be maintained ; 
32 M L J 364=A I U 1917 Mad 61=38 
I C 330, OVERRULED (FB) 377a 

Assignment Position of assignee of 
debt—Assignee governed by principles in 
Ch. 8, T. P Act—Privileges of endorsee 
under Negotiable Instruments Act however 
will not be available to him. (Per Farada. 
chariar.J.) (PB) 3776 

^Provident Fund—Employee of company 
dying while still in service — His contri. 
butioDS to company’s provident fund are 
not liable to attachment to defray hia debts 

Provincial Insolvency Act (s of 19!W)~ 
Preamble-Policy of Act-Distribution of 
insolvent’s property should be proper, 
tionate amongst creditors-So also efforts 
of diligent execution creditors are nob to be 
frustr&tsd 9064 

—S, 9 (1) Three months under, is 
nob period of limitation bub condition for 
adjudication-Period expiring when Court 
IS closed—Petition for insolvency cannot 
be presented when Court reopens after 
vacation 898a 

~S. 55 ri)-Dismissal of petition on 
statement by creditor that debt had been 
paid is one under S. 25 {1} 267a 

- S. 56-ApplicabiUty-Whether peti. 

tion was rivolous or vexatious need not be 

decided at the time of its dismissal under 

S. 25 (IJ Court can do so on separate 
application *^ 2 ^ 7 ? 

S. 26— Debtor’ need nob in reality be 
debtor - Application by creditor against 

him makes him debtor ^267c 

55-Debt by Hindu father binding 
on family-Dcmand by creditor-Alicna. 

ion of large portion of family property by 
father together with sons after demand 
Petition in insolvency by creditor against 
lather and sons-Dobt paid and petition 
dismissed nnder B. 25 (1 -Petition aga net 


Provincial Insolvency Act 
sons held not frivolous and vexatious and 
no compeusation could bo recovered by 
them 267d' 

-Ss. 28, 61 Sale of property is not 
prohibited till date of adjudication—Credi¬ 
tor however is not entitled to beneQb of 
sale Bona 6de auction.purchaser is saved' 
under S. 51 (3) 9066 

~S. 28 After adjudication of deceased 
father his creditor bringing suit without 
leave of Court against his son as legal 
representative to recover debts due by 
deceased father — Son’s share in family- 
property attached—Suit being against pro. 
visions of S. 28 attachment is invalid and 
son’s share vests in Official Receiver: 7526 

- Ss. 28 and 51 (3)—^. 51 (3) does 

nob operate in cases of sales held after 
adjudication Sale therefore by executing 
C/Ourb of debtor’s property after adjudica. 
tion is inoperative 449a 

(f) S. 28 (7) enunciatea 
English doctrine of relation back—Only 
difference is as to time when insolvency 
commences 19 ^ 

S, 36 Judge in insolvency can 
revise order of adjudication, if it was passed 
without jurisdiction—Court has no discre¬ 
tion in the matter 8986 

S. 37 Vesting order can be passed 
subsequent to order of annulment 752(i 

(d) (a) — Burden of proving 
existence of circumstances laid down in 
S. 42 (l) (a) is on debtor and not on credi. 
tors or on Official Receiver 590 

J Sale of property—Decree- 

holder knowing insolvency proceedings can 
proceed with sale and purchase property — 
Notice of insolvency does not impute want 
of good faith — Sale price however cannot 
be set off against decree g06d 

S. 62 — Executing Court is to deliver 
property only on application 906c 

S. 63 Suit to set aside sale—All facte 
should be relatively considered and weighed 
as a whole 3706 

■ S, 53 Transfer not bona fide—Subse. 
quent transfers also fall 370c 

63—Applications under—Joint trial 
with consent of parties — Each alienation 
must be dealt with separately and evidence 
relating to each considered separately 

285« 

S.63 Good faith—Proof of—Absence 
of good faith on part of transferee must be 
proved Such burden is not discharged by 
vague allegations of fraud — Absence of 
valuable consideration and oircumstanoee 
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reasonably leading to inference of bad faith 
on part of alienee must be shown 2856 
* S. 54 — For purpose of S. 54 date of 
transfer is date of its registration—Deed of 
transfer executed more than but registered 
within three months before filing of insol* 
venoy petition — Such transfer can be im. 
peached under 8. 54 801(2 

- S, 64—Fraudulent preference—Test is 

dominant motive of debtor — Person ap. 
pointed guardian of son.in.law misappro. 
priating ward's funds — In order to relieve 
from this obligation guardian selling his 
immovable property to ward—Subsequent 
insolvency of guardian — 8ale held did not 
amount to fraudulent preference 177 

- 8. 75 ("3^—Application by creditor on 

behalf of other creditors to District Judge 
to modify bis predecessor’s order of annul, 
ment by vesting insolvent’s estate in Offi. 
cial Receiver till debts due to unpaid 
creditors were paid — Order of District 
Judge rejecting application is appealable 

461 

- 8, 75 — Creditor aggrieved by 

order of District Court may appeal to High 
Court without first applying to Official 
Receiver to appeal and getting refusal from 
him 370(1 

—S. 78 — 'Proved debt’ — Inclusion of 
debt by insolvent in his petition of insol. 
venoy does not make it proved 142 

- 8. 78 Suit on annulment of insol. 

venoy on pro.note executed before petition 
for insolvency — Plaintiff can deduct only 
period from order of adjudication to order 
4)f annulment and not from date of petition 
for insolvency 196 

Proviaolal Small Cause Courts Act (9 of 
I887)i 8. 25 — No decree or order passed 
by trial Court—Only one issue decided by 
it —' High Court cannot take action under 

Section 26 252 

* -28—Art, 28 contemplates 

suit between rival claimants to property of 
intestate — Husband claiming property of 
his wife removed by her brother—Brother 
admitting husband’s right of succession — 
—Bnit held triable by Small Cause Court: 
49MI,J 664=4 IB 1926 Mad 37=^91 
10 661 and AIB 1983 Mad 846=142 
10 618, OVBBBaiED 864 

—SflA. 2, Art. 31 — Suit for accounts— 
Bssenoe of action*—Where relief cannot be 
granted witbofit taking aoeoont, smt is one 

* for aooonnts 799 

2, Art» 8i>--6Qit by agnt against 


Provincial Small Cause Courts Act 
principal for specific sum alleged to be due 
from principal is not suit for account 707 

Railways Act (9 of IS90), S. 73—Burden 
of proof — Risk note form B — Liability of 
railway — Non-delivery of entire goods — 
Railway must account for dealing with 
goods during all period while under its 
control—Evidence adduced should be such 
as would avoid all adverse inference 206 

Receiver— Suit for partition—On consider, 
log facts, order appointing receiver to bar. 
vest existing crops held justified 730 

Registration — Unregistered document of 
transfer is not of itself sufficient to support 
suit for specific performance of agreement 
to transfer 801c 

* -Partition lists recording result of 

already completed partition transaction do 
not require registration 568a 

-Dissolution of partnership and division 

of immovable properties — Document evi. 
denoing it is not transfer from partnership 
to individual partners and does not require 
registration — Where however such docu. 
ment vests immovable properties in pro. 
portions different from interests held by 
partners during subsistence of partnership, 
it may require registration 1334 

Registration Act (16 of 1908), S, 17— 
Award declaring rights of parties to cer. 
tain property—Award should be registered 
— Unregistered award is inadmissible in 
evidence 556 

* - Ss.l7 (l) and 48—Receipts purport. 

lag to put an end to mortgage rights are 
compulsorily registrable — Mortgagor can¬ 
not rely on these receipts as evidence of 
payment of mortgage debts 533 

- 8.17 Tij—“Declare” implies deolara. 

tion of will and not mere statement of fact 
—Deed of partition causing change of legal 
relation is declaration but not letter con. 
taining admission of partition 55a 

—S. 17 (2) (vi) (a9 amended in 1929) 
—‘ Magistrate passing order in inquiry 
under 8eo. 145, Oriminal P. C. as result of 
compromise between parties and contained 
in their statements that one party bad 
created mortgage of certain property in 
favour of other — Order passed prior to 
amendment of 8.17 (2) (vi) in 1929— Suit 
instituted on basis of mortgage—Soft held 
maintainable—Order of Magistrate along 
with statements of parties, being exempt 
from registration prior to 1929 held ad¬ 
missible in evidence 691a 
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Registration Act 

- S. 17 >2} —roreRistered compro. 

mise decree under old provision-? referring 
to conveyance of property is admissible io 
evidence to prove completed couvoyance 

202o 

- S. 49 — Mortfiago suit — Mortgagors 

while executing another mortgage in res¬ 
pect of suit properties addressing letter to 
proposed mortgagee containing statement 
that suit properties are under mortgage 
with plaintiff — Letter although nob regis- 
tered is admissilde as evidence of collateral 
fact, namely acknowledgment of mortgage 
in favour of plaintiff 8654 

Religious Endowments — Transfer of 
office of trustee in return for present pay. 
ment of certain amount and annual contri. 
butioD of certain sum is opposed to public 
policy _ 713 

Right of alienation of trust property 
— Power of trustee is same as that of 
manager of infant heir 415a 

-Alienation by trustee*-Adverse pos. 

session when starts stated 415 i 

-Property dedicated for use of whole 

Brahmin community as such — Suit by 
representatives of Brahmin Vadagalai Sri 
Vaisbnavite community claiming exclusive 
title—Denial of title as claimed in plaint 
held could not preclude Court from grant- 
ing relief which they were entitled to get 
as members of Vadagalai community 270 
Religious Trust-Appointment of trustees 
—Religious trust created by will—Testa, 
tor appointing his son as trustee without 
further directions—He must be deemed to 
have prescribed line of succession in that 
son and his heirs 6Slj 

Res Judioata Applicability —Applicabi- 
lity of doctrine to co-defendants—Requisite 
conditions specified 959 ^ 

Lease by jenmi to tenant — During 
tenant's occupation, jenmi granting mel- 
charath —^ After previously terminating 
lease^ jenmi and melcharatbdar bringing 
suit in ejectment against tenant —Jenmi 
claiming no relief in his favour but stating 
in plaint that melcharatbdar to be entitled 
to property and liable to pay value of 
improvements — Decree passed but not 
executed—Subsequent suit by successor of 
jenmi for ejectment is not barred by res 
judioata 581 ^ 

-Suit by A against B and C claiming 

certain plot of land—C claiming as vendee 
from B—Decree of trial Court in favour 
of and negativing B's title and conse. 
auently 0 i — Appeal by 0 alone —B not 


Res Judicata 

made party—Finding of trial Court nega¬ 
tiving B's title does not operate as res 
judicata against C : AI U 1037 Mad 228 
=169 I G 316, UEVEBSED 501 

—“Mortgagee applying for removal of 
mortgagor —Court rejecting application — 
Another application by mortgagee at an. 
other stage of removal of mortgagor held 
not barred by constructive res judicata 

325h 

- A obtaining decree for partition against 

her sister B and brother—Decree remain¬ 
ing unexecuted owing to agreement—Par¬ 
ties continuing in joint possession—Subse¬ 
quent suit by A under S. 9, Specific Relief 
Act decreed — Subsequent suit by B for 
partition and possession of her share held 
not barred by res judicata by previous two 
suits 287 

—|-Bar of—Suit by person filling dual 
position of karnavan of tarwad and uralan 
of dewaswom against another shrine claim, 
ing bomageincludingcertain payments from 
defendant shrine—Same relief claimed in 
previous suit—But in previous suit uralan 
figuring as plaintiff suing through dewas. 
worn, while in latter suit, dewaswom figur¬ 
ing as plaintiff suing through the uralan— 
Both suits identically same — Parties to 
both suits cannot be regarded as different 
parties-Subsequent suit is barred by res 
judicata 257a 

-Constructive—S. 11, Suits Valuation 

Act, and S. 21, Civil P. C., embody prin¬ 
ciple of res judicata — Suit instituted in 
Court having no pecuniary jurisdiction to 
try it—No objection raised by either party 
as regards jurisdiction of Court bo try suit 
—Parties are precluded in subsequent suit 
between them, based on same cause of 
action, and involving same relief from 
contending that subsequent suit is not 
barred as former suit was tried by Court 
having no pecuniary jurisdiction to try it 

2675 

Applicability — Principle cannot bo 
evaded by literal and narrow application 
of special Section 257o 

* Applicability — Consent decree — 
When prevents application of doctrine 
stated—CoDsent decree deciding disputes 
finally—It operates as res judicata 225 

Suit by inam holder for declaration 
that he was owner of whole village ex¬ 
cluding communal porambokes—Deeres in 
terms asked for granted but tank.beds whe¬ 
ther communal porambokes not decided— 
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fieB Judioata 

Dooreo does not oiskd title to tank.beds 
res judicata _ 1^36 

ReiiiBioii — Powers of High Court Ex¬ 
punging of objectionable remarks—Langu. 
age used by Magistrate making reference 
to one of the patties, although objectionable 
not harsh or uncalled for—High Court will 
not interfere in revision and direct remarks 
to be expunged ^ 654c 

— .. Finding of fact essential for jurisdic. 
tioD found to be erroneous by higher Court 
“Lower Court cannot be said to have 
acted without jurisdiction ^ 6036 

Riparian Owners — Riparian rights — 
Kature of riparian rights explained—Rights 
of riparian owners enunciated 816 

Riparian Rights —Obstruction — Acquisi¬ 
tion of prescriptive right to maintain dam 
“Party does not obtain immunity in res. 
peot of all other obstructions naturally 
arising owing to existence of dam —Ob¬ 
struction by accumulation of silt amounts 
to nuisance — Remedy of person injured 
thereby stated 1806 

'Upper proprietor’s rights — Acquisi- 


tion of prescriptive right to maintain dam 
—Owner can still use such water only as 
he was accustomed to—He cannot enlarge 
dimensions of channel 180e 

Sale “ Vendor and vendee —’ Charge on 
property for purchase money — Vendor 
asking vendee to withhold payment of one 
of vendor’s creditors—Vendor does not lose 
charge of property 457a 

Sea CuBtoms Act (8 of 1878}^ S. 188 ~ 
Opening words of B. 188 cannot be limited 
to oases falling under 8. 182 and succeed¬ 
ing Sections 6086 

Second Appeal-Suit to recover tax levied 
under Madras Local Boards Act and for 
injunction restraining Board from levying 
it in future is not of small cause nature 

941a 

Speolflo Relief Act (l of 1877), 8. 42- 
Mortgage attached in execution of decree 
“ Assignee of mortgage, whose application 
lor removal of attachment is dismissed, 
applying under 0. 21, R. 63, Civil P. C. for 
delation that assignment is valid—Suit 
is not barred by Sec. 42 although conse- 
quential relief is not claimed 741 

““"fl. entrusted with plaintiff's 

jewels, pledging them with defendant — 8 
oonvicted fmr breach of trust and jewels 
ordered to be returned to plaintiff — High 
Court in revision holding that jewels 
■hould be returned to defendant—Plaintiff 
objwining poeseeelon of iewele before High 


SpeciflQ Relief Act 

Court’s order and returning them to Magis¬ 
trate after 10 months of such order — Suit 
by plaintiff for declaration that he was 
entitled to possession of jewels — Magis- 
trate held jewels not as plaintiff s but 
defendant’s agent—Suit for mere declara- 
tion without claiming possession was not 
sufficient 331a 

*Stamp Act (2 of 1899), Ss. 2 (15). 35, 
36 and 57—Decree in suit for partition of 
joint family directing payment of specific 
sums to individual members—Payment to 
be made from joint family (und or out of 
proceeds of sale of joint property Decree 
amounts to final order effecting partition 
and falls within S. 2 (15) — It cannot be 
executed by Civil Court unless engrossed 
on proper non-judicial stamp paper Fact 
that decree does not finally divide whole 
of joint family property is immaterial— 
Mere fact that decree has been acted upon 
for over two years does not preclude objec. 
tion to its executability on ground of want 
of proper stamp — Decree and proceeding 
thereunder cannot become validated with 
retrospective effect on production of pr^ 
per stamp — Case is governed by S. 35 
Ss. 36 and 37 do not apply 307a 

♦- S. 36 — Improperly stamped pro- 


note — inadmissible to prove acknowledg¬ 
ment of prior instruments : A I R 1930 
Mad 485-124 I C 53 and AIR 1933 

Mad 261—141 I C 169, OVERRULED 

75 

*- S. 36 — “Admitted in evidence’’ — 

Endorsement by Judge that promissory 
note is insufficiently stamped and is allow- 
ed to go in—Endorsement bearing rubber 
stamp with initials of Judge-Document is 
admitted within meaning of S. 36 and its 
admissibility cannot be subsequently called 

in question u j ^ 

- Seh.l, Art. 40 — Security bond exe. 

cuted under Sec. 21 (l). Provincial Insol¬ 
vency Act. should be Btampedunder Art. 40 

and not under Art. 57 oo/f— 

BucoobsIoh Act (39 of 1925), 8. 295 
Where there is contention, proceeding 
must take form of regular auib 6^ 

SuitB Valuation Act (7 of 

8. 11, Suits Valuation Act, and 8. 21, Civil 

P. 0., are exceptions to fundamental rule 
of law that judgment of Court without 
jurisdiction is-nullity and that '^ant of 
jurisdiction cannot be waived [c 

SuPety— Discharge — By agreement bet. 
^een A and B, A to hand over partnership 
aaseto to B immediately in consideration 
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Surety 

of Ji's paying certain sum to A~ C stand¬ 
ing surety for P, — Subsequent agreement 
between A and B excusing immediate deli, 
very of as-^ets and granting more time— 
C Is dlscbargod 585 

*TeIegraph Act (23 of 1885), S. 20—Use 
of \Yirale38 receiving set without license is 
Dot offence under S. 20 821a 

Tort—Damages—Suit for—No action lies 
against anyone for damages resulting from 
erroneous decision of Court, merely because 
he has set the Court in motion, unless 
malice is established 958 

‘ Negligence —Public latrine erected by 

Corporation against compound wall of 
Railway Company—Knowledge to company 
that if wall not kept in proper repairs it 
would cause danger to those using latrine 
Duty of company to repair wall — Wall 
falling and killing two persons using latrine 
Latrine wall in reasonably good condi. 

and not Corporation held 
liable for daaoagea 117a 

*Trad6 Mark—Infringement— Relief-In 

a passing off action, relief can only be gran 
ted on ground of defendant's doing some, 
thing calculated to deceive-Essentiala to 
be shown in such action stated la 

-Infringement — Right of action — 
Merchant is entitled to protection for trade 
mark if it is associated in market with 
goods be sells - It is immaterial whether 
goods are made for him in bis country or 
abroad Supplier’s acquiring reputation in 
other country does not affect such mer. 

mn.f not necessary that purchaser 

must know actual name of owner of goods 

Transfer^ of Property Act (4 of JSS2j! 

b. 6 (aj Under English law property of 
every description is assignable for value — 
Under Indian law mortgage of property 
non.existing but to come into existence in 
future can be mortgaged-But mere possi. 
miity or expectancy is expressly prohibited 
Mortgage of future income to be derived 
from scavenging is expectancy and so in 

51 — Alienation by guardian set 
aside as unwarranted—Alienee may be en 
titled to benefft of 8. 61 ^ 877j 

r ?■ eenarally only 

available to defendant 7./.J 

S. 68 (f)— Moneys advanced in pur 
fluaoceoforal agreement between 
^ Title deeds deposited subsequently, oreat 
ing^uitable mortgage on certain proper! 
ties Later on, formal document purporting' 


Transfer of Property Act 
to 1)0 memoranducn of completed transao. 
tioo of mortgage executed—Such document 
does not require registration — Oral evi- 
dence is admissible to prove deposit of title 
deeds 865a 

-5. 55 f/J—Sub.mortgage by deposit 

of title deeds in case where original mort¬ 
gage is by deposit of title deeds, is valid 
* 8656 

^5. 68 (f) — Deposit of only soma of 
the title deeds relating to property is suffi. 
cient to create valid equitable mortgage 
over entire property 865c 

' 69, 5—Mere endorsement by Sub. 

Registrar of admission of execution and 
signature of witnesses present at the time 
are not sullicient to satisfy requirements of 
8. 59, in absence of evidence showing that 
signature of witnesses to admission were 
aOixed in presence of admitting executant 
or any endorsement to that effect 959c 
S. 58—Claim by mortgagee to money 
decree only on personal covenant — Court 
has no power to insist upon his filing 
mortgage suit 132 

Gross neglect — Meaning — 
Prior mortgagee failing to secure title deeds 
and delaying registration to enable mort- 
gagor to secure necessary funds for pay. 
meot of amount due to him — Subsequent 
mortgagee taking mortgage after satisfying 
himself that there was no prior mortgage 
Prior mortgagee held guilty of gross 
neglect 87 

“S. 82—Property subject to two mort. 
gages Right of first mortgagee to release 
any part of security is not lost or made 
subject to right of marshalling 6036 
Ss. 83, 103 — Mortgagee minor— 
Deposit is effective only from date when 
he is properly represented by guardian 

*_p . 405a 

amendment of 1929) 
Mortgage with possession—Deposit made 
withdrawn and mortgagor not 
able to produce amount even at the time of 
redemption — He is entitled to mesne pro- 
nts only for period when deposit was in 

Court 405/ 

_ amended by Act 20 of 1929) 

—^92 13 not retrospective 7796 

, , ^^^“"Lease of right to collect fees 
f * k'^^ • houses and fish bazaars—Lease 
at the time of registration not executed by 
lesso r—Lease is invalid 746a 

~ (before amendment of 1929)^ 

ease of reversion upon existing term can 
be created—Such lease operates as assign* 
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meot of reversion end entitles lessee to 
recover rent duo under prior lease—Dis. 
tinotion between assignment of rents and 
pro&ts and lease of reversion stated 100 

- 8. 130 — Assignment of actionable 

claim—Particular form or consideration is 
not essential—Intention to transfer should 
be clear from language 2366 

Treasure'TroYe Act (6 of 1878), S.4— 
Oertain persons finding treasure but decid. 
ing not to report it to Collector— A and B, 
though taking share in treasure, not pre. 
sent at finding and had no connexion with 
finder's non.reporting to Collector— A and 
B held not guilty of abetment of offence 
under S. 4 508 

*- 8. 20 — Pinding of bangle — Finder 

selling it and depositing money so obtained 
in bank—Crown cannot claim refund: 710 

TrespaSB — Action against trespasser — 
Belief is possession and not damages 463 

Trustfl— Suit by trustee to recover trust 
funds applied in breach of trust—Art. 120, 
Lim. Act, applies — Trustee ignorant of 
breach—Bight to sue accrues when trustee 
becomes aware of it 999c 

^—Charitable endowment — Transfer of 
right to conduct charity by trustee to co¬ 
trustee for consideration is against public 
policy 9826 

““De facto trustee has no locus standi 
to maintain suit on behalf of trust—Posi. 
tion of de facto trustee explained 982c 
““One trustee cannot maintain suit on 
behalf of trust property if remaining trus- 
tees are not joined as plaintiffs or defen. 
dants g82c 

" ■"■Misconduct of trustee—Misconduct on 
the part of the trustee does not ipso facto 
result in his removal 982p 

“—Creation of — Security deposit of 
employee in employer bank placed upon 
fixed deposit in his name—Payment of 
interest—Bank holds such deposit in trust 
““ Insolvency of bank — Employee has 
right to follow assets of bank 651 

—^Creation of — Funds held in trust for 
particular purpose — Purpose failing or 
coming to end — Besulting trust of such 
funds as remain arises in favour of oontri- 
butors or their personal representatives— 
Suit for recovery of their shares by sub. 
soribera is governed by Art. 120, Lim. Act 
—Time runs from date on which there is 
failure of purpose 641 

“—Suit against trustee—Loss occasioned 
to trust— Suit to make it good—Art. 120 


Trusts 

and not Art. 36, Limitation Act. applies 

(FB) 353a 

*-Suit against trustee—Loss occasioned 

to trust—Suit to make it good — Starting 
point of limitation — Commencement of 
time depends on circumstances of each case 

(FB) 353c 

-Breach of — Debtor and creditor — 

Composition — Debtor executing composi. 
tion deed in favour of one creditor who 
agreed to composition — Such creditor re- 
ceiving amount for distribution becomes 
trustee—Payment by sucb trustee to such 
creditors only who accept composition when 
funds are not sufficient to satisfy all ere- 
ditors does not amount to breach of trust— 
Trustee commits breach by paying to him. 
self whole balance when he knows that one 
creditor is willing to accept composition 

199a 

Trusts Act (2 of 1882), S. 69 - Chit 
transaction — Stake-holder in position of 
trustee while taking mortgages from sue. 
cessful bidder — Sbake-holder adjudged 
insolvent and his property sold by Official 
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Leach C. J. and Yakadachariab J. 

S. Meera Sahib & Bros, —Appellants. 

7, 

Sajee M. Abdul Azeez Sahib and 

another —Respondents. 

Appeals Nos. 20 and 29 of 1937, Decided 
■on 19th August 1937, against judgment of 
•Gentle J., D/. 7th December 1936. 

^ (a) Trade Mark—Infringement- Relief- 
In » parsing off action, relief can only be gran- 
•ted on ground of defendant's doing ioim* 
■thing calculated to deceive—Eisenlials to be 
4hown in such action stated. 

In India there ate no etatntory enactments of 
•the nature of the Trade Mark Acts which have 
been passed in England, and relief here can only 
be granted on the ground that the defendant has 
^one something which la calculated to deceive. 
•It is eseential In a passing ofi action to show that 
•there has been a false representation. It Is not 
enough for a plalntlO to claim that he has adopt¬ 
ed a device ae a trade mark and that the defen- 
.dant has copied this device or used one so like 
It that deception is probable. The plaintiff must 
^ow that he has used the mark olaimed by him 
■in his goods or in oonnezlon with them and that 
the mark has become associated in the minds of 
the pnblfo with his goods. There must be user of 
the mark, beoanse without user no reputation can 
■be acquired, tR 2 0 8] 

(b) Trade Mark—Infriogemenl—Right of 
•aelion—MercboDk is entilled to protection 
'|er trade mark if it U associated in meikct 
orllh goods ho seUs-lk is ImmalorUl whether 
iteodt are mode for him in bis country or 
■abroad—Supplior'e acquiring rapulalien in 
■other country dees not effect such morebont 

b not necessary that purebasor musk 
'know actual name of owner of goods, 

A merekant who lelle partlonlar goods under 
^^rtioular trade mark ia entitled to protection for 
that mark it ke can ikow that it is auoolated in 
the market with the goods wklok be sells, beeatwe 
tba law will not permit a person to pass ofi hli 
goods lot Uiose oi another, ^is Is the governing 
prindple and it matters not wketbsr the mer¬ 
chant has goods made lot him abroad or whether 
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he has them made for him within the country. If 
a merchant establiehea his reputation in oonnezion 
with a particular mark, the fact that the suppliers 
of the goods have alsoacquiredareputatiouiD con¬ 
nexion with it in another country does not afieot 
him. It is not necessary that the ultimate pur¬ 
chaser must know the actual name of (be owner 
of the goods. It is euffioient if the ultimate pur¬ 
chaser knows that (be goods beating a particular 
mark have a reputation and that this mark 
denotes the goods he wishes to buy : Case law 
referred. [P 3 0 1, 2; P 4 0 1] 

E. KriBboaswamy Iyengar and E. An¬ 
tony Lobo —for Appellants. 

V. K. John and 0. M. Koravilla — for 
Respondents. 

Leaoh C. J. — This appeal and Appeal 
No. 29 of 1937 arise oat of a suit which 
was filed on the Original Side of this Court 
for an injunction in a passing off action 
and as they have been beard together they 
will be dealt with in one judgment. The 
appellant in this appeal was the defen. 
dant in the suit, and the appellant in 
Appeal No. 29 was plaintiff 1. The res- 
pondent in this appeal was plaintiff 2. It 
will be convenient to refer to them as 
plaintiff 1, plaintiff 2 and the defendant 
respectively. Plaintiff 2 is a pieoe.goods 
merchant carrying on business in Madras. 
Eor 12 years before the suit be bad been 
in the habit of buying white twill from 
plaintiff 1, a company carrying on business 
in London. For the purposes of the case 
plaintiff 1 has been treated as the manu¬ 
facturer of the goods, although be in fact 
did not make them. Having bought the 
twill from plaintiff 1 and imported it into 
Madras, plaintiff 2 sold it in the Madras 
Presidency where it has become well 
known as **diamond*’ twill. It ia known 
as "diamond” twill beoanse on it is stamp¬ 
ed In gold the piotnre of a diamond with 
lines representing radiation from the 
diamond. Above the diamond is printed 
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in gold the word "diamond”, and bolow, 

the word twill”. The form of these lot. 

ters is unusual. The mark was designed 

by plaintiff 1 and so far as business in 

England is concerned it baa been accepted 

as belonging to plaintiff 1, but it is com. 

men ground that plaintiff 1 has never sold 

goods in India bearing this mark. Bis 

business has been conffned to selling twill 

to plaintiff 2. wbo with the full consent of 

plaintiff 1 has sold it in India as his own 

diamond” twill. In fact, the goods have 

been shipped by plaintiff 1 to plaintiff 2 

with the mark stamped on them, and in a 

letter dated 12th July 1928 written by 

plaintiff 1 to plaintiff 2. plaintiff 1 said : 

We have already assured you that wo would 
not under aoy conditions Bupply other doAlAfo 
with twill stamped with your trade mark. 

The words "your trade mark” refer to 
the diamond mark. In the plaint how. 
ever it_ was claimed that the plaintiffs 
were jointly entitled to the exolusive use 
of the tnark and an injunotion was asked 
for on this basis. The defendant is also 
a Madras piece-goods merchant doing buei 
ness hroughout the Preaidenoy. He like 
p aintiff 2 imports twills and other classes 

^ 1935 be was importing twill under a 
mark which he calledthe"gold.etar"mark. 
It consisted of a five pointed etar with 
another star in the centre of it. Around 
this central star were ten other smaller 

ntended to represent rsdiation. Above the 

eol<J-8tar” and under. 
Death the word twiir. The lettering 

was of an entirely different character to 
the lettering of the mark used by plain, 
tiff 2. In 1935 the defendant changed his 
mark in the following respeots : (i) he 
altered the form of the letters to the very 
dietinotive form used by plaintiff 2; (ii) he 
filled in the body of the star which had 
the effect of changing its appearance oonsi. 
derably and made it more in conformity 
With the plaintiff s diamond; and (iii) he 

Srepresenting rays 

of light to thicker ones and thus made 
them more like the linee in the diamond 

new mark which the 
plaintiffs allege constitutes a oolonrahl« 
imitation of the diamond mark and in 
respect of which they seek the injunction 
The case was tried by GentU T 
held that the defendant had delibeUteb 

It look bke the diamond mark and that in 


its altered form it constituted a colourable 
imitation of that mark. After discussing, 
the evidence, the learned trialJudge reject, 
ed the contention that the plaintiffs were' 
the joint owners of the mark, but held 
that plaintiff 2 was entitled to an injuno. 
tioD on the ground that the mark bad 
becomo associated in the public mind with 
the goods sold by him. Accordingly he 
dismissed plaintiff 1 from the suit, but 
granted an injunction to plaintiff 2 with 
costs. He also awarded him a sum of 
Rs. 500 by way of damages. The defen- 
dant has appealed against the decree passed' 
against him, and plaintiff 1 has appealed 
against the order embodied in it dismiss- 
log him from the suit. 

I will hrst deal with the appeal against 
the dismissal of plaintiff 1 from the suit. 
In India there are no statutory enactments 
of the nature of the Trade.mark Acts 
which have been passed in England and 
relief here can only be granted on the 
ground that the defendant has done some, 
thing which ia calculated to deceive. It 
is essential in a passing off action to show 
that there has been a false representation. 
It IS not enough for a plaintiff to claim 
that he has adopted a device as a trade¬ 
mark and that the defendant has copied 
this device or used one so like it that 
deception is probable. The plaintiff must 
show that he has used the mark claimed 
by him on bis goods or in oonnexion with 
them, and that the mark has become aaso- 
oiated in the minds of the public with 
his goods. There must be user of the 
mark because without user no repntationi 
can be acquired. In this case the evidence! 
does not show any reputation in plain, 
titf 1 so far as India is oonoerned and this- 
finding 18 sufficient to dispose of plain, 
tiff Is appeal. It will be necessary to 
retnm to the question of user when dis. 

cussing the position of plaintiff 2 , bub plain- 

tm 1 having clearly failed to establish a 
cause of action against the defendant hie 
appeal must be dismissed. I might add 
that ID the course of his arguments tho 

^or plaintiff 1 pointed- 
) • necessary for the 

plaintiffs, m view of the attitude of the. 
defendants, to lay any stress in the trial 
^ourt on the plea of joint ownership. The 
d^endant there conceded that either plain- 
V J " plaintiff 2 or both of them together 
had the exclusive right to the use of the 
diamond mark in India. We appreciate 
«i and it IS our intention merely tov 
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doal with the oaeo 80 far as ifc affdots the 
defendant and to say as little as possible 
\vith regard to the rights of the plaintiffs 
inter se. 

Turning now to the defendant's appeal, 

I have no doubt that the defendant deli¬ 
berately changed his mark in 1935 in 
order to make it resemble the mark used 
by plaintiff 9 and that he did this with 
the object of acquiring part of plaintiff 9*s 
trade. I am farther of the opinion that 
the alteration was of such character as to 
make it likely that the mark would be 
mistaken for the diamond mark. We have 
here a deliberate intention to defraud. The 
learned advocate for the defendant how- 
ever contends that plaintiff 2 is not en- 
titled to the injunction granted to him for 
two reasons. In the drat place he says 
that plaintiff 2 is not the maker of the 
goods, but merely an importer and there¬ 
fore he must show that the mark has 
become associated with his name in some 
special way as the Importer of the goods 
and not merely as the seller. In the second 
place he says that before plaintiff 2 can 
obtain relief he most also show that the 
ultimate purchaser associates the mark 
with his name. He maintains that these 
conditioDS have not been fuldlled in this 
case. 

On the first point the learned advocate 
for the defendant has cited many oases, 
but a detailed disoussion of them is not 
called for. His argument is really based 
on a passage in the judgment of the Privy 
Council in (1924) A 0 766^ where it was 
pointed out that an importer might get 
a valuable reputation for himself and his 
wares by his care in selection or his pre- 
cautions as to transit and storage or 
because his local character is such that the 
aitiole acquires a value by his testimony 
to its genuineness, and if therefore goods 
though of the same make are passed off 
by competitors as being imported by him, 
he will have a right of action. But this 
statement does not pretend to be ezhaus. 
tive and to declare all the circumstances 
in which an importer may acquire the 
right to theezclusive use of a trade-mark. 
A merchant who sells particular goods 
under a partiocdar'^rade-mark is entitled 
to protection for that mark if he can show 

1. IxDpetld lobaooo Oo. ol India Ltd. v. Albert 
Bonnan, AIB1934 P 0167=80 10 1018= 
611A 269=61 Oal 883s(t994) A 0 766=98 
L JP0916=41 BP0 441=181 LT 643= 
401L B 618 (P 0). 


that it is associated in the market with 
the goods which he sells, because the law 
will not permit a person to pass off his 
goods for those of another. This is the 
governing principle and it matters not 
whether the merchant has goods made for 
him abroad or whether he has them made 
for him within the country. A decision 
of the Privy Council whioh has a direct 
bearing on this case is that in (1908) A 0 
443.^ The plaintiffs there were manu- 
facturers of watches in Switzerland and 
bad acquired the business and trade-marks 
of another Swiss firm of watch manu. 
facturers. The firm from which the plain- 
tiffs bad acquired these trade-marks had 
been in the habit of supplying watches to 
a customer carrying on business at Hong 
Kong who sold them under the manu. 
facturers’ trade-marks. Tbe plaintiffs 
instituted a passing off action in Hong 
Kong against another dealer there on 
tbe ground that he was infringing the 
rights whioh they bad acquired. Their 
Lordships held that the trade in Hong 
Kong belonged to the original importer 
and that tbe plaintiffs had not sufficient 
Interest to found a cause of action. The 
same principle was applied by this Court 
in 24 Mad 163^ and by tbe Bombay High 
Court in 35 Bom 425.^ 

In this ease the evidence does establish 
the fact that the diamond mark is asso¬ 
ciated with the twill sold by the second 
plaintiff and having established his repu¬ 
tation in connection with this mark the 
fact that the suppliers of the goods have 
also acquired a reputation in connection 
with it in another country does not affect 
him. Tbe manufacturer has never used 
the mark in India, and it was open to the 
second plaintiff to adopt it for his busi¬ 
ness in India, whioh as I have already 
pointed out he did with the full consent 
of the manufaotnrer. The defendant has 
altered his mark for the purpose of gaining 
for himself part of the business whioh bis 
rival has built up and in view of the pro- 
babillty of deception tbe second plaintiff 
baa a cause of action. Tbe contention of 
the defendant that tbe second plaintiff 
m nst show that the ultimate purchaser 

3, UUamaoo & Oo. Leaba, (1908) A 0 448=78 

L J P 0 41=99 L T 681=36 B F 0 678. 

8. Ebrahlm Onitlm ▼. Esea Abba Sait, (1901) 94 

Mad 168. 

4. Waal End Wakob Oo. v. Bama Watch Oo., 

(1911) 86 Bom 436=1010 606=18 Bom L B 

319. 
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assooiates this mark with his name is also 
fallacious. A reputation must be estab. 
lisbed, bub that does not mean that the 
ultimate purchaser must koow the actual 
name of the owner of the goods. In this 
connection I will refer to certain passages 
in the judgments in (l897) A C 710,^ 
which is the well-known "Yorkshire 
Relish" case. Lord Halsbury observed 
(page 713) : 

It may be true that tbo customer does not 
know or oate who the manufacturer ie, but it is a 
particular manufacture that be desires. He 
wants “Yorkshire Relish” to which he has been 
accustomed, and which it is uot denied has beeu 
made exclusively by the plaintiff for a great 
cumber of years. This thing which is put into 
the bands of the intended customer is cot “York* 
shire Belisb” in that sense. It is not the original 
manufaoturo. It is not made by the person who 
invented it. Under these circumstanceB it ie a 
fraud upon the person who purchases to give him 
the one thing in place of the other. 


In the same way it would be a fraud to 
place in the hands of a customer who 
wanted diamond twill, twill bearing the 
mark of the defendant. In the course of 
bis judgment Lord Hersohell said (p. 715): 

In the present case it seems to me that '‘York¬ 
shire Relish” meant the manufacture of a parti¬ 
cular person. I do not mean that in the minds 
of the public the name of the manufacturer was 
indootiGed, but that it meant a particular manu- 
faoturo, and that when a person sold “Yorkshire 
Relish” as the defendants did, by sclliog it as 
“Yorkshire Relish” and calling it “Yorkshire 
Relish” they represented to the public that it was 
that manufaoturo which was known as and bv 
the name of "Yorkshire Relish”, ' 


In 41 Bom 49® Soott C. J, held that 
where goods have acquired by a particular 
fancy description, combination or device, 
a reputation in the market, it is Immate' 
rial that the cusbomers do not know who 
the maker is, and relied on the remarks 
ol Lord Halsbury iu the "Yorkshire 
Rehsh case** and similar remarks of Lord 
Hatherley in (1872) 5 H L 508.^ It is 
therefore, quite clear that plaintiff 2 
has not got to show that the nlbimate 
purchaser knows his name and associates 
his name with the diamond mark. It 
IS suffioient if the ultimate purchaser 
knows that goods bearing this mark have a 
reputation and that this mark denotes 


6 . Vinegar Brewery Co. Ltd 

6 . Madhavji Dharmsey Manufacturing Co. 

V. Oentral India Bpluniog Weaving 

^ ^ ^ 1916 Bom 183 

7. wotherspwo ▼.Carrie, (1872) C H L 608 
Ij J Oh 180=37 L T 898. 


the goods which he wishes to buy. 
We do not regard the damages awarded 
as excessive and the only farther question 
requiring consideration is the form of 
injunction. The learned trial Judge has 
issued an injunction prohibiting the use of 
the offending mark on all classes of piece- 
goods. It has been said on behalf of the 
defendant that this is too wide. In their 
plaint, the plaintiffs asked for aniniunQ- 
tioD in respect of all classes of piece-goods 
and in the trial Court it was not con. 
tended by the defendant that an injuno. 
tion of this nature would be too wide if 
the^ plaintiffs succeeded in establishing 
their rights to the diamond mark. It was 
in fact taken for granted that they would 
be entitled to an injunotion in this form if 
the^ right to exclusive user was proved. 
Plaintiff 2 and the defendant deal in the 
same kind of piece goods and the diamond 
mark has become associated in the trade 
with plaintiff 2. In these circumstances 
we see no reason to alter the form of the 
injunotion. Both the appeals are accord, 
ipgly dismissed. In Appeal No. 20, plain¬ 
tiff 2 will be entitled to costs against the 
defendant, but the defendant will be en¬ 
titled to costs in Appeal No. 29, as he has 
been successful there. 


VaradaohEriar J,-“I agree. I wish to 
add a few words with reference to the 
decision in 43 M L W 210,® as the learned 
counsel for the appellant relied on some 
observations of mine there as supporting 
his contention that the plaintiff in a 
passing off” action must show that the 
persons purchasing the goods knew of the 
manufacturer or merchant by name and 
associated such name with the goods. 
That this is not the law is shown by the 
observations quoted by my Lord from the 
Yorkshire Relish" cuie (1897) A 0 710.® 
To the same effect there are also stafco. 
ments in (1911) A C 693® at pp. 702 and 
706. and (1910) 1 Oh 257.^® See also 60 
Bom 402*^ at p. 412. As the observations 


8 . Batohayl Rowther v. Bamaewami PUIal, 

AIR 1936 Mad 8=160 10 «8=48 M L W 
310. 


oc OGD8 7, wuiidm r<io- 
colls & Sods Ltd.| (19U) A 0 698=80 L J Ob 
744=105 L T 459=58 R P 0 682=66 8 ? 
»n ’67=27 TLR 656. 

“6®' SpaWlng & Btokhera, (1910) 1 Ch 
967=79 L J Oh 133=103 L T 890=37 RPC 
30. 


11. Von Walling v. Jivandae & Oo., AIR 1926 

Bom 200=98 I 0 867=60 Bom 402=38 Bom 
L R 349. 
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of Lord Hersohell in the Yorkshire 
Belish" case® have been referred to in my 
judgment in 43 M L W 210,® it will not 
be a fair interpretation of that judgment 
to suggest that there is anything in it to 
support the appellant’s present oontention. 
The point I had then to determine was 
whether the plaintiff has shown a right to 
sue at all. He had oertainly to establish 
some oonneotion, in a sense known to law, 
such as manufacturer, seller, importer etc., 
between himself and the article which was 
alleged to have obtained a reputation. 
On the evidence in that case it appeared 
that it was his brother that bad been 
manufacturing and selling the goods but 
the plaintiff did not claim in his brother’s 
right. There was very little evidence as 
to what happened after the brother's 
death. It was on those facts that after 
making a quotation from 33 Mad 402,^® I 
observed that there was 

no evldenco to establieh any snob aeeoolation in 
the pnblio mind between the plaintifl’e bneineBa 
and the goods bearing the mark in question. 

O.B.K./S.O. Appeals dismissed. 

13. Mahomed Eenf v. Bajaiatnam Plllai, (1910) 
88 Mad 10a=5 I 0 713. 
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Leach C. J. ai^d Yaradachariar J. 

A. Dawood Sahib — Appellant. 

V. 

F. A. Sheik Mohideen Sahib and an, 

other — Respondents. 

Appeal No, 3 of 1937, Decided on 3rd 

August 1987, from judgment of Gentle Jm 

D/. 12th October 1936. 

Partneribip Act (1932), St, 13 and 17—* 
Agreement between two perlnerc of firm ee 
lo ebere of profit* end teuee ^ Deelb of one 
partner end aubUUution of eon in hU piece 
—No new agreement between them e« to 
•bare in profit! and losici—Sen held entitled 
to there on tame betU at bit fetbcv under 
S. 17—S. 13 held inapplicable, 

In an ettabllibed firm of two partners It was 
i^d between them that one was to have 
9l uinai ibare and the other was to have 
6t annas share. After the death of the former, bis 
ion stepped In and oontinned the partnership on 
the sams linM as before. There was no agreement 
between the son and the lorrlving partner as to 
the ibate of each in the profits and losses of the 
newly ooniUtnted firm: 

Held that only a change had ooontxed in the oon* 
ilitotton of the firm and under 8. IT of the Act 
the rights and dnttes of the partners in the re*oon' 
illtoted firm remained nncdtanged. The son of 
the former partner was therefore entitled, like hie 


father into whoso shoes ho had stepped, to tho 
9J annas share of the profits. 8- 13 did not apply 
as it governed only oases where a new partnership 
was formed, and there was no agreement between 
the parties as to the share of each partner in the 
profits and losses sustained by tho partnership 
ficm. [P 6 0 1. 21 

W. V. Rangaswamy Iyengar for 
Appellant. 

C. SriDivaBaohari and V. B. Aruna- 
ohelam — for Respondents. 

Leaoh C. J.^This appeal arises out of 
a suit Bled by respondent 1 on the Origi¬ 
nal Side of this Court. The appellant was 
defendant 1. The suit was for the taking 
of the accounts of a partnership between 
the plaintiff and defendant 1. It appears 
that the father of the plaintiff and defen. 
dant 1 entered into partnership on 14th 
April 1920. On lObh April 1931 the 
plaintiff’s father died, which meant in law 
the dissolution of the partnership. The 
partnership business was however car¬ 
ried on by the plaintiff (who took the 
place of bis deceased father) and defen¬ 
dant 1. This partnership carried on busi¬ 
ness until 1933 when defendant 1 gave 
notice to the plaintiff dissolving the part, 
nership. When the original partnership 
was formed, that is the partnership bet- 
ween the plaintiff’s father and defendant!, 
it was agreed that they should share 
equally in the profits. They bad each 
contributed a sum of Re* 250 towards the 
capital. The plaintiff's father however 
was not satisfied with a division of pro¬ 
fits on this basis, and on I6bh Novem^r 
1922 it was agreed between the plaintiff s 
father and defendant 1 that the plaintiff s 
father should bo deemed to have a share 
of 94 annas and defendant 1 a share of 
64 annas. This of course noeant eharing 
both the losses and profits in these pro- 
portions. At an early stage in tho origi- 
nal partnerehip, partnership moneys were 
advanced on mortgage. Two sums were 
in fact BO advanced on the same property 
—a enm of Rs. 2.600 and another of 
Re. 1,900. The mortgagors were unable 
to redeem the mortgages and were even¬ 
tually compelled to convey the mortgaged 
property to the two partners in ooneidera- 
tion of the mortgage debt plus a small 
monetary payment. The learned trial 
Judge gave the decree asked for and held 
that the profits and losBes should be 
shared between the plaintiff and defen. 
dant 1 on the basis of 94 annas and 
64 annas respectively and that they were 
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entitled to share in these proportions the 
property which they had bought. The 
appeal is concerned with these findings. 

The appellant says that in regard to the 
business subsequent to April 1931, the 
account should be taken on the basis 
that tbe parties were entitled to share 
equally in the partnership profits and that 
the house property also should he divided 
on this basis. The learned advocate for 
the appellant rightly abandoned the con. 
tention with regard to the bouse on having 
his attention drawn to tbe provisions of 
S. 48, Partnership Act, and therefore it is 
only necessary to discuss whether be is 
entitled to succeed on tbe other point. In 
tbe trial Court, tbe plaintiff contended 
that be was entitled to have the accounts 
taken on tbe basis that he bad a share of 
9i annas on the ground that this had been 
expressly agreed. Defendant 1 similarly 
set up an express agreement to share 
equally. Tbe learned Judge disbelieved 
the evidence of both the plaintiff and 
defendant 1 and held that there was no 
express agreement at all. The parties 
had merely agreed to carry on the part¬ 
nership business, the plaintiff taking tbe 
place of bis deceased father and nothing 
being said about the shares. On this find¬ 
ing he held that the plaintiflf was entitled 
to the share of his deceased father, and we 
consider that this decision is correct. The 
learned advocate for tbe appellant has 
relied on the provisions of 8.13, Partner, 
ship Act. Cl. (b) of that section states 
that the partners are entitled to share 
equally in the profits earned, and shall 
contribute equally to the losses sustained 
by the firm. But tbe provisions in this 
section are all governed by the opening 
words of the section which are: “subject 
to contract between the partners". If 
there was no agreement between the 
parties and a new partnership was formed, 
the partnership would be governed by this 
section. But here we are dealing with a 
case where an established partnership 
business was continued on tbe same lines 
as before, after one of the partners bed 
died, and S. 17 has application. That 
sections says: 

Sabjeot to contraot between tbe partners • (a) 
where a change occurs In the conBtilutlon of a 
fine, the mutoal rights and duties of tbe part- 
nere In the reconstituted firm remain the same as 
they were immediately before the change, as fat 
as may be; (b) where a firm constitnted for a 
fixed term oontinues to carry on business after 
the expiry of that term, the mutual rights and 


duties of tbo partnere remaiu tbe same as they 
were before tbe expiry, so far as they may be 
ooDsistent with the incidents of partnership at 
will; (o) where a firm constituted to carry out 
one or more adventures or undertakings carries 
out other adventures or undertakings, the mutual 
rights and duties of tbe partners in respect of the 
other adventures or undertakings are the earns as 
those in respect of tbe original adventures or 
undertakings. 

There was no special contract between 
tbe parties when the plaintiff and defen. 
dant 1 decided to continue the old busi¬ 
ness, but a change had occurred in tbe 
constitution of the firm. In these circum- 
stances the Act contemplates that tbe 
rights and duties of tbe partners in the 
reconstituted firm shall remain unchanged. 
There is no doubt that from 1922 up to 
the time of his death tbe plaintiff's father 
was entitled to a share of annas, and 
we consider that in the oiroumetanoes of 
this case his son is entitled to a division 
on the same basts. Tbe appeal will there¬ 
fore be dismissed with costs. 

c.r.k./k.b. Appeal dismissed. 
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Varadaohariar J. 

Malireddi Narayanaswamy — 

Appellant. 

V. 

Eondapalli Gopalaswamy and others — 

Respondents. 

Second Appeal No. 736 of 1933, Decided 
on 27th April 1937, against decree of 8ab- 
Judge, MasuHpatam, in A. 8. No. 19 of 
1931. 

4 Hindu Law—Gift^Gif k by Hindu lather to 
daughter on marriage—Daughter dying iMue* 
lew and hutbtnd claiming estate—Coniidera* 
tioas to be borne in mind in construing such 
is not illegal to make gift carrying 
absolute^ estate in one cootingency but 
cutting it down to life estate in other con¬ 
tingencies. 

The quanbum of estate given under a document 
has to be determined on a constrnotlon of the 
whole document and not merely on the words 
nsed in a portion thereof. [P 7 0 1] 

In interpreting a gift by a Hindu father to hifl 
daughter, two oonsiderationa'have to be borne In 
mind : (1) that he ordinarily desires that that 
property ehonld devolve only on tbe ohlldren born 
to her and not upon other heirs in her husband’s 
(2) that each a parent making a gilt 
to his daughter soon after her marriage thinks it 
InauepiolouB to refer in terms to her death with- 
ont issue and often employs olroumloontory 
to indicate that oontingenoy. It is not 
lll^al to make a gift whloh in one oontingenoy 
w absolnte estate, bat (as the res^t of 
& gift over olauee or of a oessoc olaase) be out 
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-down In efleot to a IHe'interest In other oon* 
tingenoieB. [P 7 0 1, 9] 

A father gifted oertaio property to hie dangh- 
ter on her marriage. The deed contained three 
■olaasea relating to beritabillty, power of diapoei* 
tioD and the exolneion of partionlar heire, making 
exoeption againat the passing of the estate to 
other heire than the donee's deaoendante. On the 
death of the daughter iseueleee, her husband 
■claimed the estate contending that the condition 
as to heirs was repugnant to tbs absolute estate 
already conferred or amounted to a defeasance on 
an indefinite failure of the issue : 

Held that on reading the document as a whole 
the three clauses related to the period of the 
daughter's ownereblp of the gifted property and 
not as involving a condition or limitation intend* 
ed to be indefinitely imposed, and it did not con* 
tain a provision lor a cessation or defeasance of 
her interest on an indefinite failure of Issue, The 
deed therefore did not convey an absolute estate 
to the daughter so as to devolve on her hueband 
by inheritance on her death without issue : i Cal 
38 (P 0), Bel, on, [P 7 0 9) 

A. Lakahmayya —for Appellant, 

V. Govindarajaohari and G. Laksh. 

manna —for Respondents. 

Judgment.—The decision of this second 
appeal tarns on the interpretation of 
Ex. B (dated 22nd April 1922), a deed of 
^ift executed in favour of the plaintiff’s 
deceased wife by her father. The donee 
^ied without issue within a couple of years 
After Ex. B and that led to disputes bet¬ 
ween the plaintiff and his father.in.law. 
There axe some portions of the document 
which are not very aptly worded, but, tak- 
dug the document as a whole, I feel no 
serious doubt as to the intention of the 
donor. In interpreting the document, two 
considerations have to be borne in mind : 
(1) that a Hindu father making a gift to 
bis daughter ordinarily desires that that 
property should devolve only on the ohiU 
dren born to her and not upon other heirs 
in her husband's family and (2) that such 
a parent making a gift to his daughter 
soon after her marriage thinks it inauspi¬ 
cious to refer in terms to her death with, 
out issue and often employs oiroumlooutory 
language to indicate that oontmgenoy. 
That portions of Ex. B if read by them, 
eelves will amount to the creation of an 
Absolute interest in the donee, there can 
be no doubt. But the quantum of estate 
given under a document has to be deter, 
mined on a oonstmotion of the whole 
document and not merely on the words 
used in a portion thereof: and decisions 
beepi ng with 4 Oal 23^ recognize that as 

Shooban Mohlnl Bebla v. Horriah Ohaodez 
Ohowdhaty. (1879) i Oal S8=6 I A 188=9 
0 L B 888=8 Bar 816 (P 0). 


a matter of law it is possible to make a 
gift which in one contingency will carry 
an absolute estate but (as the result of a 
gift over clause or of a cessor clause) be 
out down in effect to a life-interest in 
other contingencies. Bearing these con- 
siderations in mind, it seems to me that 
the Courts below have put a right oon- 
struotion upon Ex. B in holding that in 
the events that have happened the plain-, 
tiff’s wife did not have an absolute estate! 
which could devolve by inheritance on her 
husband. 

On behalf of the appellants, Mr. Laksh. 
mayya contended that the later portions 
in Ex. B which make an exception against 
the passing of the estate to other heirs 
than the donee’s descendants must either 
be regarded as a condition repugnant to 
the absolute estate already conferred or as 
amounting to a defeasance on an indefinite 
failure of issue. If the clause is read in 
either of the above senses, it will of course 
be inoperative. Bub having carefully con¬ 
sidered the frame of the dooumenti it 
seems to me that the object of the exclu¬ 
sion of other heirs is not an attempt to 
lay down a different rule of succession 
from the ordinary law in respect of the 
devolution of an absolute estate, bub an 
attempt to indicate that the lady should 
take a heritable estate only if she had 
descendants of her own body to inherit 
the estate. The three clauses which res¬ 
pectively relate bo heritabiliby, power of 
disposition and the exclusion of particular 
heirs are all worded as qualifioatioDS to 
the gift in favour of the daughter and all 
the three may reasonably be read in the 
context as relating to the period of her 
ownership and not as involving a condi¬ 
tion or limitation intended to be indefi. 
nibely imposed. There is thus no reason 
to read the document as providing for a 
cessation or defeasance of her interest on 
an indefinite failure of issue. The aubho. 
rities relied on by Mr. Lakshmayya 
emphasize this very distinction, namely 
between oases where cessation or defeas. 
BDoe of the grantee's interest is to take 
place on events happening at the death of 
the grantee and oases where it is to hap. 
pen on an indefinite contingency. I accord, 
ingly agree with the decision of the Ooorts 
below and dismiss the second appeal with 
costs. (Leave refused.) 

O.B.K./a.Ij. Appeal dismissed. 
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Varadaceariar and King JJ. 

Chittalun Sitamma and another — 

AppellaDts. 

V. 

Saphar Sitapatirao and others — 

HeBpoDdeotB. 

Appeal No. 112 of 1931 and Second 
Appeal No. 1214 of 1932, Decided on 19th 
March 1937. 

{«) Benami -- Wife having separate income 
of her own though its amount uncertain— 
Purchase of properties in her name—Mere 
impossibility to connect any of sale deeds 
with particular item of her asset is no infer* 
ence that purchase is by husband with family 
fund—Even if money has been contributed 
by husband, it is no conclusive proof of 
benatni character of purchase. 

Where a wife baa a separate income of her own, 
though the amount thereof is not known, and 
certain properties are purchased in her name, the 
mere (aot that it te found impossible to oonncot 
any of the sale deeds relating to the properties 
with a particular item of asset belonging to the 
wlfo doee not necessarily lead to the inference 
that the purchases have been made with the 
family funds by the husband. The mere euepioloD 
that the purohaees might not have wholly been 
made with the lady’s money will certainly not 
suiGco to establish that the purobases were 
benaml, not even the suaploion that moneys 
belonging to the husband, whether in a smaller 
measure or a larger measure, must haye also con* 
tributed to these purchases. Even in oases where 
there is poeibive evidence that money had been 
contributed by the huaband and not by the wife 
that oircumatanoe Is not conclusive in favour of 
the benami oharaoter of the transaction, though 
It IS an important oiiterlon. It is true that in 
the Indian law, the English ruleae to presumption 
of advancement has not been adopted, but B 83 
Trusts Aot, reoogoizea that money may have been 
oonteibuted by another towards a purchase with 
the intention of giving a beneficial interest to the 
person in whose name the purchase is made. The 
relationship of husband aod wife between the 
person who oontributes the money and the person 
in whose name (be sale is taken will be a very 
mportant factor in determining whether the 
traosaotioQ was really meant for the benefit of the 
wife or not. Where the motive alleged for a 

the purpose 

LnJ n^tl ^ * genuine transfer 

and not by a mere benami tcaosaollon, the more 

reasonable inference is that the transfer wa! 

S f operative ae a transfer of beneficial 
Interest end not as a mere benami trnnsaotion 

(b) 

The onus lies upon the person who pleads that 
certain transaction executed and registered nth! 
name of a person is benami. [p 10 0 2 ] 

_(c) Lirnit.eion Act (1908). Arts. 142 and 144 

AUeLDiU "1 of tenants- 

AllempU by rival clainaanti to prooertv l«> 

got tenant, to attorn to one .ido or Sther - 

In. •« *-1 ” 0 . 


A certain property was in the possession of the 
tenants. In a dispute between two rival olaimants 
to the title ol the property, each olaimant made 
attempts to get the tenants to attorn to the one 
side or to the other. Subsequently one of the 
c]aim.ants sued the other for possessioo of the 
property : 

Held that in oircnmstances of such kind the 
principle of Art. 144 and not Art. 142 should be 
applied. [P n 0 2) 

B. Satyanarayana and V. Govindaraja* 
ohari — for Appellants 

K. Dmamabeswaran and A. Rama Bao 
Saheb — for Respondents. 

JUDGMENT 

•Second Appeal No. 1214 of 1932 — 
This appeal arises out of a suit for recovery 
of possession of 15 items of properties on 
tbe ground that the plaintiff has beoom& 
entitled thereto under a gift deed (Ex. A) 
executed in his favour by one Seetba Bai 
Ammal on 4bb September 1914. Seetba 
Bai Ammal was the widow of one Jagan. 
cadba Bao and the motber-io.law of 
defendant 1. As defendant 1 is also oalled 
Seetba Bai Ammal, we will refer to 
defendant I when necessary as tbe daugh¬ 
ter-in-law. Jagannadba Bao died some 
time in 1903 leaving him surviving hie 
widow Seetba Bai Ammal and an adopted 
son Subba Bao who died in May 1914- 
Tbe evidence shows that during the last' 
days of Subba Bao or soon after bis death' 
tbe relations between the mother-in-law 
and the daughter-in-law became strained 
and the plaintiff who is tbe grandson of a 
brother of tbe motber-in.law and who had 
been living in Subba Rao’e family for some 
years, managed to persuade the old lady to 
execute a gift in his favour of properties 
in respect of which tbe title stood in her 
name. The old lady died a few months- 
after the date of tbe gift; and for several 
years thereafter, the plaintiff on the one 
hand and defendant 1 on tbe other have- 
been endeavouring to secure the tenants 
in possession of these properties to their 
respective sides till ultimately the plaintiff 
instituted this suit just when the period of 
12 years from the date of the gift deed was- 
about to expire. 

Tbe plaintiff claimed that tbe properties 
in respect of which the title deeds stood 
in tbe donor's name were her stridhanam 
properties and that she was aooordingly 
competent to make a gift thereof. Defen*^ 
dant 1 who was the oontesting defendant 
pleaded that though the title to these pro*- 
perties stood in Seetba Bai Ammal's name> 
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they had all been parohased with the 
funds belonging bo Jagannadha Rao, benami 
in her name. A plea of limitation was also 
raised. The question of benami formed the 
aubjeot of issue 1 and the question of limi. 
tation of issue 2. The learned Subordinate 
Judge found issue 1 in plaintiff’s favour; 
on issue 2 he found that as regards five 
items, namely items 1 to 3, 13 and 15, the 
plaintiff had not shown that he or his 
donor had been in possession within 12 
years of the institution of the suit, but that 
in respect of the other items the plaintiff s 
possession within the statutory period had 
been proved. He accordingly dismissed the 
suit 80 far as it related to items 1 to 3,13 
and 16 and gave a decree in the plaintiffs 
favour in respect of the other items. Dafen- 
dant 1 has filed this appeal against so 
much of the decree as is against her and 
the plaintiff has filed a memorandum of 
objeotions in respect of the items dis- 
allowed to him. 

In dealing with the question of benami, 
we may mention at the outset that it has 
not been suggested that Jagannadha Rao 
had any creditor from whom ho desired 
to screen these properties. It is obvious 
from the written statement that defen¬ 
dant 1 was bard put to it to suggest a 
motive for a benami transaction. It is true 
that Jagannadha Rao took defendant 1 s 
husband In adoption in 1884 and some of 
the letters exhibited in the case show that 
as a young boy be was not easily persuaded 
to come and live with his adoptive parents 
and preferred to go back to the place 
where be had theretofore been living. 
These letters relate to a period when 
defendant I's husband was eight or nine 
years old and it would be too much to sug¬ 
gest that at that time such oondoot brought 
about any differences between Jagannadha 
Bao and the adopted son with reference to 
which the necessity for resorting to benami 
transactions could be explained. In para. 3 
of the written statement it ie stat^ that 
Jagannadha Bao took such precautions as 
he liked in order to avoid among other 
thing! the possibility of the adopted son 
QuatteUlng with him and sqaandering the 
propertlei and in order to ensure the 
obedient oonduot of the adopted son to bis 
dictates and to avoid the possibility of the 
members of his natural family instigating 
the adopted son to act adversely to the 
interests of the adoptive father.' In the 
course of the evidence one or two farther 
reasons have been soggeated, such as a 


desire on Jagannadha. Rao's part to keep 
apart some properties for the benefit of 
any aurasa son that he still expected might 
be born to him or a desire to ensure that 
the adopted sou would behave respectfully 
towards Situ Bai Amma by making it 
appear that she was the owner of some 
properties. We find it hard to believe that 
any of these motives would have led to a 
benami transaction rather than to a real 
transaction in favour of the wife. 

The principle argument of Mr. Govinda- 
rajaohari before us on behalf of the appel¬ 
lant was that as the attempt on the 
plaintiff’s side to establish that these pro¬ 
perties were acquired with the lady s funda 
had failed, it must be held that they were 
purchased by Jagannadha Rao with funds 
belonging to the joint family of himself and 
bis adopted son, and that as sufficient pro¬ 
vision for her maintenance bad been mad& 
by Ex. B and also by the provision in th& 
adoption deed itself in the possible contin¬ 
gency of differences between her and the 
adopted son, there was nothing to rebnb 
the presumption arising under the law that 
the purchases made in the wife's name 
V7ith family funds were only made for 
the benefit of the family. It seems to us 
that this argument puts the effect of the 
evidence much too high, and that the legal 
implications therein contained are nob 
altogether tenable. It appears from the 
documentary evidence, as well as from the 
admissions made by defendant 1 herself 
and by D. W. 13, that Seetha Bai Ammal 
did have some moneys of her own and some- 


noney.lending transactions of her own. 
It is, however, not possible to fix the 
imount that she was thus in possession of. 
rhe evidence also establishes that at least 
after 1886 she must have been entitled to 
an annual income of between Rs. 100 and' 
Rs. 200 from the properties set apart for 
her under Ex. B, while the collection of 
that income was being made by Jagan- 
nadba Bao himself. InsnohciroometaDoes- 
the mere fact that the plaiutiff or bis wit¬ 
nesses do not now find it possible to con¬ 
nect any of the sale deeds relating to the- 
suit properties with a particular item of 
asset belonging to the lady does not neces- 
sarily lead to the inference that the 
pniobases should have been made with 
family funds by Jagannadha Bao. Some- 
of the transactions under which the suit- 
properties were acquired were for com. 
paratlvely »m.U prices. The ooly eabeteo- 
tial acquisition was nndet Ex. D in 1896t. 



10 Madras Sitamma v. Sitapatirao A. LR, 


fche ooneideratioD therefor being made up 
of the amount whiob accrued due on a 
usufructuary mortgage of 1887 for a sum of 
Es. 2,250 and a cash payment of Rs. 700. 

In the light of the oircumstanoes stated 
above, there is nothing that necessarily 
suggests that the Rs. 700 paid in cash at 
the time of Ex. D must have been Jagan. 
nadha Ran’s money and could not have 
been the lady’s. As regards the Rs. 2.250 
advanced on the usufructuary mortgage in 
1887, we have no evidence suggesting whe. 
ther it could have been the lady’s money 
or Jagannadba Rao’s money. The position 
therefore at beat only comes to this : here 
is a lady, the wife of a comparatively well- 
to.do man with an income of more than 
Be. 1,500 per annum, the lady herself hav¬ 
ing some means of her own, though the 
amount thereof is not known, The husband 
bad no intelligible motive for entering 
into any benami transaction. He gets 
documents executed in her name with a 
distinct statement that the moneys paid 
(or the purchases constituted the atridba- 
nam property of the lady. In relation to 
the properties thus acquired, he takes 
iiegisbered lease deeds in the lady's name 
and also gets a power of attorney execu. 
ted by that lady appointing her own agent 
to attend to her affairs. It does not 
appear that daring all the time that 
Jagannadba Rao was alive, he ever took a 
single lease deed in his name in respect of 
these properties, except as regards one 
house which was leased to the Postal 
Department. There is no doubt evidence 
that the realization of the income from 
these properties was attended to by 
Jagannadba Rao or his men, but that 
would have been equally the case even if 
these properties belonged to the lady and 
not to Jagannadba Bao. It is admitted 
that in respect of a mortgage under whioh 
money was due to this lady long prior to 
the adoption and in respect of the proper, 
ties settled on this lady by Ex. E, the 
interest or income used to be realized by 
Jagannadba Bao or bis men. 

It is clear from the adoption deed and 
irom Ex. B that Jagannadba Bao was 
alive to the possibility of the relations 
between bis wife and the adopted eon 
•turning out to be unfriendly, and it is 
•nothing strange if in those oiroumstances 
■a man in that position desired to pot the 
tlady in a position of some independence 
■without depending upon the adopted son 


or being obliged to sue him for mamten 
ance or for a share in terms of Ex. I. It 
is also significant that even during the 
period when he was taking sale deeds in 
bis wife's name in respect of the suit pro- 
parties, be was entering into other tran¬ 
sactions of sale and mortgage in bis own 
name, thus showing that be bad no rea. 
SOD at that time to make it appear that be 
bad no properties of his own other than 
the ancestral properties. Having regard 
to these circumstances, we think the 
learned Subordinate Judge was justified in 
coming to tbe conclusion that the sale 
deeds relating to the suit properties were 
not taken in Seetha Bai Ammal’a name 
benami for her husband or for the family. 
The onus lies in tbe first instauce on the 
defendant who pleads that these transac¬ 
tions are benami. The mere saspioion 
that tbe purchases might not have wholly 
been made with tbe lady's money will 
certainty not suffice to establish that the 
purchases were benami, nor even the sus- 
pioion that moneys belonging to Jagan. 
nadha Bao, whether in a smaller measure 
or a larger measure, must have also cop- 
tributed to these purchases. Even io 
oases where there is positive evidence 
that money bad bean contributed by tbe^ 
husband and not by the wife, that olrcum- 
stance is not conclusive in favour of 
the benami character of tbe transactiou 
though it is an important criterion. It is 
true that in the Indian law tbe English 
rule as to presumption of advancement 
has not been adopted, but 8. 82, Trusts 
Act, as well as the observations of tbe 
Judicial Committee in 37 All 667^ at 
pp. 564 and 565 recognize that money 
may have been contributed by another 
towards a purchase with tbe intention of 
giving a beneficial interest to the person 
in whose name tbe purohase is made. The 
relationship of husband and wife between 
tbe person who contributes the money 
and tbe person in whose name tbe sale is 
taken will be a very important faotor in 
determining whether the transaction was 
really meant for tbe benefit of the wife oi 
not. 

The observations in 17 M L J 339* are 
nob opposed to this view, because there 
was e vidence in that case to suggest that 

1. Mt. BUbb Kaowat v. Desraj Baojit Biogb, 

A I B 1916 P 0 S6=90 X 0 299=42 I A 209^ 

87 All 6t7 (P 0). 

2. Banjlvaroya Plllal v. Balamblka Ammal. 

(1907) 17 M L J 839. 
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the transfers were taken in the wife's 
name with a view to screen the property 
from creditors. In 4 M L W 193^ and 67 
M L J 611* reference has been made to 
the terms of S. 82, Trusts Act, and an 
attempt has been made to read the obser. 
vations of the Judicial Committee in 
earlier oases consistently with the provi. 
sions of that section. The observations of 
their Lordships in 33 Cal 773^ at p. 784, 
and of Venkatasubba Eao J. in 67 M L J 
611* also show that where the motive 
alleged for a benami transaction itself 
suggests that the purpose in view could be 
served only by a genuine transfer and not 
by a mere benami transaction, the more 
reasonable inference is that the transfer 
|wa 9 intended to be operative as a transfer 
of the beneficial interest and not as a mere 
benami transaction. 

Mr. Govindarajaohari next suggested 
that if and in so far as any moneys of 
Jagannadha Rao had gone to make the 
purchases of the suit property in his wife s 
name, a gift thereof would be invalid as 
a gift of joint family property. This ques¬ 
tion was not raised in the Court below in 
that form and the appellants learned 
counsel explains it by pointing out that 
the plaintiffs’ attempt in the lower Court 
was to establish that the purchases were 
made with the lady’s funds and not with 
the family funds. Assuming that that 
contention can be raised at this stage, it 
vrill be material to consider it only if 
there is positive evidence that funds be¬ 
longing to the joint family had been used 
for the purpose of these purchases. The 
mere fact that the plaintiff is not able to 
establish that the purchases were made 
with the lady's funds, will not entitle 
defendant 1 to ask the Court to take it for 
granted that joint family monies must 
have been utilized for these purchases. We 
accordingly confirm the finding of the 

lower Court on issue 1. 

With reference to the plea of limitation, 
we are not satisfied that the lower Court 
was justified in dealing with the case as 
one governed by Art. 142, Lim. Act. The 
allegations in the plaint as well as the 
evidence tender^ during the course of the 


8. Bahtman Beebl v. Ehatoon Bee, A1B 1917 
Mad 9a6=:B6 1 0 669=4 M L W 198. 

4. Inlail Ammal v. Official BeoelTec. Oolmba- 
loie, AI B 1984 Mad 671 = 168 10 478=67 
U L J 641. 

6. lamail MoMajee v. Hafli Boo, (1906) 88 Oal 
778=881A 66=8 0 L 7 484=10 0 W N 670 
IPO). 


trial establish that all the suit properties 
were in the possession of tenants. It is 
true that during Subba Rao'o time he was 
taking muohilikas in his name and collect¬ 
ing the income from the suit properties. 
But as ho and bis adoptive mother were 
living together amicably, it cannot be 
seriously suggested that his possession or 
management was adverse to the mother s 
interest. As we have already said, the 
relations between the mother-in-law and 
the daughter-in-law became strained as 
soon as Subba Rao died and the plaintiff s 
interference with a view to securing some 
benefit to himself seems to have made 
matters worse. A scramble accordingly 
began after Subba Rao’s death by the 
attempts made on each side to get the 
tenants to attorn to the one side or to the 
other.’ In oircumstanoes of that kind, the 
principle of Art. 144 and not Art. 142 
should be applied. Considering the evi- 
denoe on this basis, the conclusion seems 
to us to be that in respect of most of the 
suit items, defendant 1 has failed to show 
that she got the tenants in possession to 
attorn to her more than 12 years before 
the institution of the suit. In many in- 
stanoes registered muohilikas have been 
taken from the tenants in the mother-in. 
law's name and there is evidence that 
some of these tenants were sued for rent 
on the basis of such muohilikas and de¬ 
crees were obtained. As against such evi¬ 
dence on the plaintiff's side, the story re¬ 
lated on the defendant’s side of oral 
arrangements and payments of rent to her 
can scarcely be seriously pressed. 

As regards one of the items of property, 
namely item 14, a house in Rajahmundry, 
a further point was pressed before us on 
behalf of the appellant, namely that only 
a part of the house was in the occupation 
of the tenant who had attorned to the 
mother-in-law and that the other part was 
In the possession of a lady named Pan. 
kajam who refused to attorn to the old 
lady. In the suit for rent instituted by 
the plaintiff against these two tenants, the 
suit was decreed only against the former 
and nob against the latter. It was accord¬ 
ingly contended that at least to the extent 
of the interest in one.half of the house in 
the possession of Pankajam the plaintiff s 
suit should be held to be barred by limi¬ 
tation. But if, as we have already pointed 
out. the principle to be appUed is that of 
Art. 144, it is not suffioienb for the defan. 
dants merely to suggest that Pankajam 
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bad not attorned to the old lady or to the 
plaintiff. It is only on proof that she bad 
attorned to defendant 1 that the plaintiff's 
suit could be held to be barred even as 
regards the portion in her possession. 
Defendant I's evidence is only that some¬ 
time after 1915 Paukajam paid 10 months 
rent in respeot of her portion to defen. 
dant 1. Even taking this to be true, that is 
within 12 years of the institution of the 
suit, we see no reason to differ from the 
conclusion of the lower Court in respect of 
items 4 to 10, 11, 12 and 14. 

As regards the items disallowed to the 
plaintiff by the lower Court, we see no 
reason to interfere with its oonclusion in 
respeot of items 1, 13 and 15. But in res. 
peot of items 2 and 3, we are unable to 
agree with the lower Court's decision. 
These items were in the possession of one 
Chinoam Baju as a tenant under Subba 
Bao under a lease (Ex. 26) executed in 
1911. Very soon after Subba Rao's death, 
the plaintiff succeeded in taking a lease in 
Seetba Bai Ammal's name, i. e. Ex. J.IO 
from one Bapiraju, a brother of Cbinnam 
Baju. It is true that if the new lessee was 
a stranger and the former tenant in pos. 
session attorned to defendant 1, the Court 
may reasonably hesitate to believe that 
the new tenant got peaceful possession. It 
is apparently on this assumption that the 
learned Subordinate Judge observed in 
para. 26 of bis judgment that it was difB. 
cult to believe that the old tenant gave up 
possession of these items to Bapiraju. But 
the evidence of D. W. 4 and Ex. 18 eatab. 
lisb that Cbinnam Baju, the former tenant, 
must have died in 1913 or early in 1914 
and it appears from Ex. 18 itself that in 
February 1914 it was Bapiraju who sent 
the rent due in respeot of these items to 
Subba Rao. We therefore see no reason 
to think that it was unlikely that Ex. J. 10 
represented a real transaction of lease or 
that Bapiraju would not have got into 
possession under it. The defendants’ story 
that Chinoam Baju’e widow Venkatammal 
was in possession and paid her rent, does 
not seem entitled to weight in the face of 
the registered lease executed by Bapiraju 
and the oiroumstanoes above adverted to 
We would accordingly set aside the decree 
of the learned Subordinate Judge in res 
psot of items 2 and 3 and give a decree to 
the plaintiff m respect of these items as 

As regards item 15, it will follow from 
out finding on the question of benami 


that the title thereto also is in the plain, 
tiff. But the learned Subordinate Judge 
has not given the plaintiff a decree in 
respect of that item because iu the con. 
neoted suit, 0. 3. No. 17 of 1929, he held 
that the present plaiobiff bad not shown 
that bo had possession of this item within 
12 years of the institution of the suit. 
Apart from the observation we have al. 
ready made that in the oiroumstances of 
of the present case the principle of 
Art. 144 and not Art. 142 should be 
applied, the learned Judge’s observation 
that the plaintiff was not in possession of 
this item within 12 years of the institu. 
tion of the suit seems bo rest upon a mis. 
apprehension, because D. W. 9, the tenant 
who is alleged to have been in possession 
of this item under defendant 1, admits 
that for at least a year after Subba Bao’s 
death the plaintiff was oooupying a por¬ 
tion of this house. We accordingly hold 
that the learned Judge’s finding on the 
question of limitation even in respect of 
this item is not correct. But as bis deoi. 
sion has been set aside on appeal by the 
District Conrt in A. S. 9/31, it is not 
necessary that we should pass a formal 
decree for possession in the present plain* 
tiff's favour in respect of this item. It 
will be sufficient if there is a declaration 
of title in plaintiff’s favour in respect of 
this item. 

As regards items 2 and 3 which we have 
allowed in plaintiff’s favour, the plaintiff 
will also be entitled to mesne profits from 
defendant 1 at a flat rate of Rs. 30 par 
annum for the three years before suit 
(1923.1925) and future mesne profits at 
the same rate from 1926 till delivery of 
possession of the suit items or until the 
expiry of three years from this date which¬ 
ever happens earlier. We do not, how¬ 
ever, think it necessary to interfere with 
the direction in the lower Court's decree 
as to costs. The appeal is dismissed with 
costs. In the memorandum of objeotione 
there will be no order as to costs as tbd 
parties suooeed in part and fail in 
For the reasons given above, 8. A. No. 1214 
of 1932 is dismissed with costs. 

Appeal No. 112 of 1931. 

Yaradaohariar J,— Before the decree 
in this appeal was finally drawn up, il* 
was brought to our notice by the learned 
counsel for the appellants that in dealiuS 
with issue 4, the lower Conrt had omitted 
to give the appellants credit for paymente 
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made by them in respeob of publio oharges 
like land revenue and oesses. The ease 
was accordingly directed to be posted for 
being spoken to. The respondents’ learned 
ooansel points oat that the course adopted 
by the lower Court in para. 35 of the 
judgment was to adopt the figures as to 
income shown by the lease deeds of a much 
earlier date though the income relating to 
the period in respect of which mesne pro¬ 
fits were claimed by them prior and sub- 
sequent to suit would have been much 
greater, and that the Court, in order to 
avoid an inquiry, preferred to adopt the 
earlier figures on the understanding how- 
ever that details of disbursements made 
by the defendants during the period of 
tWr possession need not be taken into 
account. The parties are not able to 
agree before us as to the precise basis on 
which the lower Court proceeded. 

Theoretically, the plaintiff is entitled to 
an inquiry as to mesne profits in respect 
of the period to which the issue relates 
and the appellants are entitled to deduo. 
tioD in respect of public charges disbursed 
by them. Both parties would undoubtedly 
have saved considerable time and expense 
if they could have agreed on some figures. 
But in the absence of such agreement, we 
have DO alternative but to set aside the 
finding of the Court below on issue 4 and 
send the case back to the lower Court 
for an inquiry in respect of mesne profits 
in the manner prescribed by law as re- 
gards items 4 to 12 and 14. The figures 


^ Minor — Decree against — Grounds lor 
setting aside such decree slated — Compro* 
mise decree against minor can also be set 
aside even if it is sanctioned by Court- 
Grounds for setting aside such compromise 
decree stated. 

A decree suffered by a next friend oc guardian 
ad litem of the minors in a suit can be set aside 
on theic attaining majority on the ground of 
fraud, collusion or gross negligence of the next 
friend or guardian ad litem. What is gross n^'gli* 
gence depends on the facts of each case, but it 
must be such negligence as would lead to the loss 
of a tight which would have been successfully 
asserted if the suit had been conducted or resisted 
with due care. Failure of a guardian to do bis 
duty in getting all the available material and 
placing it before the Court would amount to gross 
negligence on the part of the guardian. A decree 
by consent stands on the same footing as other 
decrees. A consent decree obtained with the sanc¬ 
tion of Court cannot be sot aside except upon very 
strong grounds, such grounds as amount to fraud 
in the party claiming the benefit of the oompro- 
mise decree. [P 15 C 2 ; P 16 C 1] 

An obligation is laid on both the parties to 
place all the materials in their possession where 
minors are concerned in order to enable the Court 
to judge the fairness of the compromise, and 
where a patty seeking the benefit of the compro¬ 
mise against a minor has no honest belief iu the 
claim he is making and the claim is absolutely 
without any foundation, the compromise will not 
be allowed to stand as the Court is not apprised of 
the real state of facts and the compromise sano- 
tloned by the Court must be deemed to have 
passed on a misapprehension of material facts 
having been withheld by the party who had know¬ 
ledge of the same. Such withholding will in law 
amount to fraud : Case law referred. [P 16 0 2] 

T. A. Anantha Ayyar for B. Jagannadha 
Daa — for Appellant. 

G. Lakshmanna and G. Chandraaekhara 
flaakri — for Respondents. 


arrived at after Buoh inquiry will be inBer- 
ted by the lower Court in the plaoe of the 
figure now entered in its deoree. Aa 
regards the two other itema which we 
allowed in the appeal, namely items 2 and 
3| our judgment baa already fixed the rate 
and this amount has only to be added to 
the figure whioh the lower Court may 
arrive at. 

O.r.K./d.s. Order accordingly. 

A. I. R. 1988 Hadraa 13 
Veneatabauama Bao j. 

Dimala Narasu — Appellant. 

Y. 

Ingili Baitharu and others ^ 

Bespoodents. 

Beoond Appeal No. 703 of 1988, Decided 
on 6th May 1987, against decree of Sub. 
Judge, Berhampore, D/- 6th October 1933. 


Judgment.—This second appeal arises 
out of a suit brought by the two daughters 
of one Lingaraju Bytbaru, a resident of 
PandyaihoU village, Berhampore taluk, 
Ganjam district, for a declaration that the 
compromise deoree suffered by their grand- 
mother Dimmala Mutyalu in 0.8. No. 178 
of 1921 on the file of the Court of the 
District Munsif of Berhampore is null and 
void and not binding on them. The ground 
alleged was that the properties, which 
were dealt with by the compromise decree, 
belonged to their father in his sole and 
absolnte right, that they were devised by 
him before his death in favour of bis 
daughters, the plaintiffs in this suit and 
another daughter since deceased, on certain 
terms mentioned in his last and testa* 
ment dated 13th August 1920, and that by 
reason of the gross negligence of their 
grandmother she was induoed to enter into 
a oompromise by Bomanatha By than, the 
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father of tho defendants, and the paternal 
TiDcle of their father by reason whereof 
they lost a considerable portion of the pro- 
perty. The learned District Muneif upheld 
their plea and set aside the compromise 
decree. The learned Subordinate Judgo 
reversed the decision of the learned District 
Munsif. He was of the opinion that as the 
compromise was oertihed by the counsel 
appearing for the plaintiffs in the prior 
litigation and sanctioned by the Court, it 
could not be set aside in view of the state 
of circumstances that existed at the time 
of the compromise. He further found that 
the father of the defendants was under no 
obligation bo place before the Court any 
material opposite to the contention which 
be was advancing in the said suit. This 
second appeal has been preferred against 
the decision of the learned Subordinate 
Judge by plaintiff 2, plaintiff 1 being made 
a party to the appeal. 

It is strenuously contended in appeal by 
Mr. Anantha Ayyar on behalf of the appel- 
lant that the learned Judge has not cor- 
reotly appreciated the law bearing on the 
question as to bow far the compromise 
decree suffered by the guardian of the 
minors can be set aside and that in arriv¬ 
ing at the conclusion he did, he has omit¬ 
ted to consider several material facts which 
V 7 er 6 admittedly beyond dispute. Before 
dealing with the oontenbion, it is necessary 
to state exactly the circumstances and the 
facts that existed at the time the compro- 
mise was entered into. Lingaraju Bytharu, 
the father of the plaintiffs, was one of the 
four sons of one Jagannatho Bytharu, the 
other sons being Panobakshari, Ganga. 
dharo, the grandfather of the defendants 
and the father of Somanath Bytharu and 
Lokanatha Bytharu. Both Panobakshari 
and Lokanatha bad no issue, male or female. 
Lokanatha appears to have died very early 
leaving his widow Mahalaksbmi. It was 
found by the learned District Munaif that 
in or about 1890 there was a reference to 
arbitration as evidenced by Ex. J to 
divide the family properties and the par. 
ties thereto were Ltngaraju, Panohakshaii, 
Gangadharo and Mahalekshmi, widow of 
Lokanatha, and in puisuanoe thereof there 
was a division in and by which the family 
properties were divided in certain shares. 
This Boding was not disturbed by the 
learned Subordinate Judge in appeal. Sub. 
sequent to the said date the brothers have 
been living separately and enjoying their 
properties and dealing with them sepa. 
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rately. That the brothers were in enjoy, 
meat of their properties separately has 
been found by the learned District Munsif 
and this finding has not been oballenged 
in second appeal. Further it could uot be 
attacked in view of the undisputed doon- 
meotary evidence in the case. So far as 
Lingaraju is concerned, be seems to have 
obtained about 1 acre odd lands and a 
house in Lati village. 

Subsequent to the said partition, he 
appears to have purchased about 7 acres of 
land in the village of Satto Pandva in or 
about 1897 (Ex. P). All these properties 
were without any doubt admittedly 
enjoyed by Lingaraju; the pattas stood in 
his name, muebilikas were obtained from 
tenants in his name and even after bis 
death the plaintiffe' grandmother success, 
fully recovered rents from the tenants in 
spite of the opposition of Somanath whose 
title the tenant set up: vide Exs. H and 
H.l. The muohilikas are evidenced by 
Ex. Q series, the pattas are evidenced by 
Ex. B series and the olst receipts are 
evidenced by Ex. 8 series in the case. 
Shortly before his death, Lingaraju exeou. 
ted a registered will Ex. M wherein he 
asserted that the property was purely 
ancestral and self-acquired. This is true 
because part of bis property, namely the 
house and lands in Lati village, is ances¬ 
tral and part of the property, namely 
the lands in Sathopandya village, is self* 
acquired. He further stated that they 
were all then in his undisputed right and 
enjoyment. He devised the properties 
absolutely to his daughters to be taken by 
them in the manner provided for them in 
the said will. Thus, so far as Lingaraju ib 
ooDoerned, from 1890 up to the date of hiB 
death in 1920, bis conduct was that of a 
divided member of the family enjoying the 
properties in his own right. So far as 
Panobakshari is concerned, he mortgaged 
in 1911 by Ex. D certain property which 
he got in the partition in favour of one 
Mallayya. The recital therein is very 
important. It runs thus: 

Whereas I have executed in jour favooi posees* 
BOtj mortgage deed in respect of the lands which 
are meotloned In para, 3 hereinbelow, and which 
haviag formed my ancestral acqaisltion and fal* 
len to my share on partition, have till this day 
been In my rightful ownership, and put yon in 
possession thereof. .... 

Thus it will ba seen that there was & 
distinct admission by Panobakshari of tBe 
partition and the acquisition of that pio* 
perty in partition and an assertion that 
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the said property has been in his rightful 
ownership and possession on the date he 
was purporting to mortgage the said pro* 
perty. Three years thereafter by a docu¬ 
ment Ex. C dated 8th February 1914, he 
disposed of the said property absolutely in 
favour of Lingaraju Aohari. So far as 
Somanath, the father of the defendants, is 
concerned, he seems to have dealt with the 
property which he got in the partition in 
1915; by a document Ex. E dated 13th 
OotolDer 1916 he sold certain lands and a 
house in favour of his wife Bavuri Amma, 
The recital therein also is significant. It 
states: 

Whereas I have this.day sold to you for Rupees 

1,000 .for the two items iny ancestral 

immoveable property in land whioh is mentioned 
in para. 8 hereinbelow, and which till this day 
remains in my rightful ownership and enjoyment 
together with the occupanoy right therein pos* 
sessed by me and put you in possession thereof. . . 

That this was acted on is evidenced by 
the Settlement Register Ex. K from whioh 
it appears that the patta for the lands was 
transferred in favour of Bavuri Amma. 
Thus it will be seen that Somanath makes 
a distinct admission that the property 
whioh he disposed of was the ancestral 
acquisition and was in his rightful owner, 
ship and possession. This could only have 
been possible on the footing of a partition. 
From the proceedings in a later suit, 0. 8. 
No. 400 of 1922 on the file of the Court of 
the District Munsif of Berhampore and 
from the admission of Somanath Bythari 
in hie written statement in 0. 8. No. 178 
of 1921 (Ex. N), it appears that the family 
had two houses in Fanyajoi; one appears 
to have fallen to the share of Maha. 
laksbmi and the other to defendant 7 
Somanath, whioh was disposed of under 
Ex. B. In Ex. B the southern boundary 
of the said house is described as the house 
heldOging to Kasarapu Mahalakshmi. This 
seems to indicate that Mahalakshmi 
obtained a house. From Ex. K it appears 
that certain survey numhers whioh stood 
In the joint names of defendant 7 and 
Mahalakshmi were thereafter transferred 
in favour of Somanath’s wife Bavuri 
Amma and in favour of Mahalakshmi. 

Llngatajo, as I stated, died some time 
after the will. Somanath seems to have 
created trouble and trespassed the title to 
the lands and thereupon two suits were 
instituted, one being 0. 8. No. 178 of 1921 
by plaintiff 2 represented by her grand, 
mother Dimmala Mutyalu foradeolaration 
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that the suit house belonged to her under 
her father’s will and that the property 
belonged to her father, and the other boing 
0. S. No. 320 of 1921 by both the present 
plaintiffs represented by their grandmother, 
the said Dimmala Mutyala, seeking for a 
declaration of title to the lands devised 
under their father’s will in their favour. 
The defence of Somanath was that the 
family was an undivided one, that there 
was no division, that the properties were 
separately being enjoyed for the sake of con. 
venienoe and that he got the property by 
survivorship and that be was not aware of 
the will left by his brother and the dis. 
positions therein were not binding on him. 
It was in this state of facts that the com. 
promise was entered into as evidenced by 
Ex. T.l dated 19tb April 1922. Under the 
said compromise, the plaintiffs have, com¬ 
pletely lost the right to the house except 
the right of residence and in regard to thC' 
lands they have lost half the right there, 
in, both with reference to the lands in 
Lathi village and Satyapandya village. 
There can be no question that the plaintiffs 
have suffered real detriment or loss by 
reason of this compromise if the property 
had belonged absolutely to their father. It 
may also be stated in this connexion that 
very soon after this compromise in respect 
of the property disposed of by Panchak- 
shari, Somanath seems to have also tres. 
passed on the suit property and in regard 
to that there was a suit filed by the ven¬ 
dee to whioh Somanath and the present 
plaintiffs were parties, the suit being 0. S. 
No. 400 of 1922 on the file of the District 
Munsif of Berhampore, wherein it was found 
that there was a partition in the family in 
1890 and ever since the brothers were in 
separate enjoyment and possession of tha 
properties whioh fell to their shares and 
were dealing with them separately, and 
Somanath did not appeal against that deoi. 
sioD. 

In this state of facts, the question is 
whether the compromise entered into by 
the plaintiffs’ grandmother can be sus- 
tained. It is not disputed that a decree 
suffered by a next friend or guardian ad 
litem of the minors in a suit can be set 
aside on their attaining majority on the 
ground of fraud, collusion or gross-negU- 
genoe of the next friend or guardian ad 
litem. What is gross negligence v^l de. 
pend on the facts of each case, but it must 
be such negligence as would lead to the 
loss of a right whioh must have been sue. 
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cessfuUy asserted if the suit bad been con. 
ducted or resisted with due care : vide 6 
C L J 621.* The omiseion to prosecute a 
claim {fide 3 \V R to set up a valid 
plea {vide 27 M L J to offer evidence 
to support a plea {vide G7 M L J 27^), 
have boon held in the circumstances of a 
particular case to amount to a gross uegli- 
genco as would warrant giving relief to a 
;minor by setting aside the decree. A 
decree by consent would, it seems to me, 
stand on the same footing as other decrees. 
Bat Mr. Laksbmanna contends otherwise. 
He strongly relies on tbo decisions in 26 
Bom L R 362® and A I R 1929 Mad 96.® 


It seems to me that no such distinction 
can be drawn though a consent decree ob. 
tained with tbo sanction of the Court cannot 
be set aside except upon very very strong 
grounds as was pointed out by Turner, 
|L. J. in (1865) 2 De G J & 8 373=46 E R 
419.^ In that case, in discussing the oir. 
oumstances which would furnish sufQoient 
ground for impeaching such a decree, the 
Lord Justice observed thus ; 

They muBt bo eueb as to amount to fraud in 
,tbe party claimiDg tbo beoefit of the compro- 
ciiEO, moaoiDg by fraud Dot moral fraud, but 
wbat io tbo eyo of this Court is cooeidered as 
amountiog to fraud. A oompromiEO of doubtful 
rights between adult parties caoDot, as I ooo* 
coiTO, be set aside oo any other ground. If there 
be no fraud, and equal knowledge on both sides, 
the compromise cannot be disturbed, but if there 
is knowledge on one side whiob la withheld, the 
oompromise oannot stand, because the withhold¬ 
ing of the knowledge amounts in the view of a 
Court of Equity to fraud. The rule which applies 
to adults seems to me to be not lees applicable to 
oompromlEes by the Court on behalf of infants. 

Later on be observes as follows : 

If the compromise was fairly and honestly 
entered into at the time, its validity cannot, as 1 
conceive, bo afleoled by what subsequently oc¬ 
curred. The true question in this very compli¬ 
cated ease seems to me to be, was this compro¬ 
mise fairly and honestly made at the time ? J( it 
was, the plaintiff must be bound by it. If it was 
not, be must bo entitled to bo relieved against It. 


1. Lilabatl Misrain v, fiiabuo Cbobev (inn?) r 

OLJ621. /. VUUJJ t» 

2. Mt, Maneerun v. Ut. Luteefan, (1866) 3 W R 

46. 

8. Bubbanna v. Narasamma, AIR 1936 Mad afti 
=26 I 0 16=27 M L J 486. 


4. Jaddu Padhl v. Ghokkappa Boddu A T r i 
Mad 469=160 I C 76=58 Mad 165=67 M 


■6. Dhaliyasingh v. Kiasandas, AIR ine# 
291=94 I 0 104=28 Bom L R 362 
•6. Ramaswamy v. Alagathal Anni A I I 

Mad 96=11610 116 . ' ^ 

■7. Brooke v. Lord Mostyn, (1866) 2 De a 

373=46 E R 419=83 Beav 467=34 L 
66—11 L T 392=10 Jur (N B) lll4=ig 


Id that case be set aside the compromise 
00 the ground that a material document 
which would have ioflueDced the Court 
and which was in the possession of the 
party who was seeking an order against 
the minor, had not been placed before the 

Court. In relation to that be observed; 

It is sufheient to say that in my opinion this 
document shows that the materials necessary to 
enable a fair judgment to bo formed upon the 
question whether this compromise was for the 
benefit of tbo infant were not fairly and properly 
brought under the Master's coDsideratlon that 
there was a suppression of material facts which 
were within the knowledge of Lord Mostyn and 
bis advisers, and were not within the knowledge 
of the plaiotiff or of those who acted for him. It 
may be said, perhaps, that the Master was satis* 
6cd with the information 'laid before him and 
called for no further information, but the question 
is not whether the Master called further informs* 
tioo, but whether the parties having this further 
information in their possession were justified in 
withholding it. I am satisfied that information 
was withheld which was material to have been 
given, and which, if given, might have altered the 
conclusion arrived at. and I think the fact of 
such information having been withheld amounts 
in the eye of this Court to fraud. 

Thus it will be seen that the learned 
Lord Justice lays down that an obligation 
is laid on both the parties to place ail the 
materials in their poesessioD where minors 
are concerned in order to enable the Court 
to judge the fairness of the compromise 
and it is not, as the learned Subordinate 
Judge thought, that it is not incumbent 
upon Somanatha to lay before the Court 
any fact which was within bis knowledge. 
It is also clear from this judgment that 
there must be a compromise of doubtful 
rights and there must be equal knowledge 
on both sides. It was therefore held that 
where a party seeking the benefit of the 
oompromise against a minor had no honest 
belief in the claim he was making, and the 
claim was absolutely without any founda¬ 
tion as in 45 Cal 17,® or 47 Mad 181,® the 
compromise would not be allowed' to 
stand. The reason assigned is that the 
Court is not apprised of the real state of 
facts and the oompromise sanctioned by 
the Court must be deemed to have been 
passed on a misapprehension of a material 
fact having been withheld by the party 
who had knowledge of the same. Suflb 
withholding would in law amount to 
fraud. Failure of a guardian to do hU 

8. Gungeshwar Kunwar v. Duroa Prasad Blngh, 

AIR 1917 P 0 146=42 I 0 849=44 I A 239 
=46 Cal 17 (P 0). 

9. Kondama Naioker v. KandasaiDi Qoond#r» 

AIR 1924 P 0 66=79 I 0 961=61 1 A 146»* 
47 Mad 181 (P 0). 
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4 ul»y in gabbing all the availabla material 
and plaoing it before the Court would 
amount bo gross negligence and stand on 
"the same footing. In this connexion I 
should like to refer to the observations of 
the Vioe-Ohanoellor Malins in (1874) 18 

Eq 573'® at page 576: . . , ^ 

Thd (jQBSlioD whioh I have to deoide is, whether 
this Inlant, on whose behalf a decree was taken 
hj ooneent in 1867, ie to enSer by any negligeaoe 
or want of knowledge on the part of her then 
next friend. I am clearly of opinion she cannot 
be oslled upon to endure that inconvenience. • • • 
T!he propodidon that an infant of tender years 
may have her whole fortune wrecked by the neg* 
l6ot of bet next friend is so monstrous that I can¬ 
not pay attention to it* She is entitled to have 
a next friend who Is diligent and will protect her 
interests. 

Judged in the light of these principles, 
nan the compromise in this case stand ? 
On the facts I have already indicated, 
there can bo no question that Lingaraju 
«nd his brothers became divided in or 
about 1890, and for a period of 80 years bo 
the date of Lingaraju’s death, they have 
been in separate enjoyment and possession 
of the properties. So fat as Somanabh is 
■ nonoerned, he was fully aware of the fact 
that he was a member of a divided family 
and this is strongly evidenced by his own 
nonduob in executing Ex. B. This fact and 
iihis dooQni0nb were entirely within nis 
knowledge and control and it was not 
made available to the Court or to the 
legal advisers on behalf of the plaintius. 
He chose to assert a claim which to his 
knowledge is false and the compromise 
was arrived at on the footing that they 
were members of Bn undivided fBouily 
whereas in fact it was not so. If the 
^ardian ad litem had taken a little more 
■oare, as was expected of her, she could 
have got possession of Exs. E and K and 
"the documents which were executed by 
Fanohakshari, namely Exs. D-1 aud 0, 
which place beyond doubt all the facts of 
TATtltlon and support Ex. J. If these 
doouments had been placed before the 
"Cputb, It cannot be said that the Court 
could have sanctioned the compromise 
bebause, even apart from these docaments, 
'the state of facts was that the parties 
were admittedly in separate enjoyment 
and posseision of the properties for a oon> 
eiderably long time which might have sup* 
ported an Inference of division. The 
learned Subordinate Jndge observes: 

10. In re Hoghkon’t Bitake: Hoghkon v. Fiddaf, 

(1874) 18 fig 578s 48 L 9 Ob 768=23 W B 

854. 

1988 M/8 d; 4 


The partition alleged wae not evldoaced by a 
partition deed nhiob t?a8 in the possession of the 
party dgaioat whom tbo comptomisa is now 
sought to be vacated on the ground of its wilful 
suppression by him. Tbe partition is inferred 
from certain transactions and conduct of the par* 
ties which was within the knowledge of both pat¬ 
ties, and in fact tbe plaintiS’s next friend’s case 
itself was that. Under such oircumatances Soma- 
nath was not under any obligation to prove tbe 
opposite of his contention. 

The learned Judge’s view is entirely 
wrong. The document Exs. E, K, D.l 
and 0 would have removed auy doubt that 
might have remained at tbe date of the 
compromise in regard to the inference of 
division to be drawn. There is thus in this 
case both a withholding of real facts by 
the father of tbe defendant and a neglect 
of duty on the part of the guardian. Nei¬ 
ther Kumaraswami Sastri J. nor Reilly J. 
in A I B 1929 Mad 96® lays down that 
under such circumstances the compromise 
can be upheld. Referring to 45 Cal 17,® 
Kumaraswami Sastri J. observed thus: 

Ik was held that on the facts disclosed in that 
ease there oould be no question of a bona fide 
compromise where a person knowingly raises a 
dispute by setting up a false claim which he 
knows to have no fonudation and in fact induces 
the other party to settle the claim. 

Referring to 47 Mad 181® Reilly J. 
observed thus: 

It is clear that in both cases the Oourt which 
sanctioned the compromise was deceived and 
fraud was practised upon it. Each of those com¬ 
promises must have come before tbe Oourt oon- 
cerned as a compromise reached by free consent 
by parties negotiating at arm’s length with fall 
knowledge of the facts. But in each case it was 
found that the compromise was procured by the 
party who knowingly put forward a false pleaand 
procured by taking advantage of the helplessness 
of the minor’s gnardlan. In each of those oases 
there was plain Irani on the Oourt, which was 
deceived into believing that there was a compro¬ 
mise by free consent when there was no snob con¬ 
sent. 

In this case it will bs seen that the 
plaintiffs represented by their grandmother 
had no independent male advice and she 
was on the date of the compromise in dis- 
tressed oircamstances. Bh© lost both her 
daughter and son-in-law. It appears from 
the evidence that one Banyasi, ?. W. 6. 
was present at the compromise but he 
does not appear to have taken any part 
therein. Whatever it is. it has not been 
shown that the documents referred to by 
me aod the materials which they disclose 
were available to the plaintiffs’ grand, 
mother, whereas they were certainly 
available to Somanabh. The daolsion of 

tbe Privy Oounoll in 46 Oal '17® U vety 
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iDStrnctive. Id that case a decree for 
partition passed with the sanction of 
Court was set aside. There were two 
brothers Durga Prasad Singh and Biaham. 
bar Prasad Singh. Bishambar Prasad 
Singh died on ^nd August 1902 leaving his 
only child the plaintiff and his widow 
Mussammat. Durga Prasad filed a suit 
on 7th May 1904 against Mussammat and 
her daughter the plaintiff who was a 
minor then and also at the time of the 
Privy Council decision. In that suit Durga 
Prasad stated that bis brother Bishambar 
Prasad had been born blind and therefore 
excluded from inheritance to his father's 
estate. In that suit there was a oompro* 
mise by which Durga Prasad gave to 
Mussammat six villages. A suit was filed 
to set aside that compromise on the 
ground that it was to the detriment of the 
minor plaintiff. The Subordinate Judge 
in that case set aside that compromise but 
the High Court reversed it. Their Lord, 
ships of the Judicial Committee found 
that on the evidence it was fairly clear 
that Bishambar Prasad was not boro 
blind and was entitled to a half share in 
the property. They further found that 
the fact of congenital blindness should 
have been known to every member of the 
family if it was a fact. Their Lordships 
also noticed that Mussammat, the mother 
of Durga Prasad, did raise an objection in 
certain snooession proceedings on behalf of 
Durga Prasad that Bishambar Prasad 
was born blind. The parties apparently 
in view of this contention had the matter 
compromised by the sanction of the Court. 
But their Lordships nevertheless observed 
that Bishambar Prasad was admittedly 
not born blind on the evidence and that 
Durga Prasad could not possibly have 
been in doubt as to that fact, and had, 
when he induced Mussummat to enter 
mto the compromise, no honest and bona 
fide bebef in the claim which he was mak. 
mg and therefore the compromise which 
v7aB made in pursuance of it. could not be 

allowed to affect m any way the right of 

the minor. Similarly, a partition decree 
was set aside in 47 Mad 181® on the ground 
that the compromise decree proceeded on 
the footing that there was no division in 
status m the family, whereas in fact there 
was a knowledge of division in the person 
who set up that there was no division. 

there is nothing in 28 Bom LB 362® 
which would help Mr. Lakshmanna In 


that case the actual question that arose 
for decision was how far the learned Judge 
who granted the sanction can be guided by 
the representations made by the counsel 
before him and how far he should call 
further information. In that case Mad- 
gavkar J. after pointing out that the 
considerations in deciding the question of 
sanction are entirely different from the 
considerations in deciding the issues and 
the reliefs in a contested suit, observed 
thus; 

If amoDg the materials in para. 63 of the plaint 
there bad been one or two documents or facts, so 
decisive in favour of the present ancestral obarao* 
ter of the Girgaum property, and Gordhandas 
had deliberately omitted or even perhaps failed to- 
bring them to the notice of the Oourt, when it 
considered the question of saoction, then possibly 
it might have been a plausible contentloD for the 
appellants that Oordhandaa’s action fell within 
the rule of culpable or wilful nogligeoce tent* 
amount to fraud or misrepreseotation on mateiiaV 
facts, which alone in law would enable the 
minors to avoid the compromise sanctioned. 

In that case the father in entering into 
the compromise was acting as guardian on 
behalf of his minor sons. In regard to 
the conduct of the father Madgavkar J. 
observed thus: 

Id my opinion no negl]genoe**'muob less gfosa 
negligence ■— least of all miereptesentation or 
fraud, on the part of Gordhandas, Is proved In 
the materials or the eanction obtained) 

I have already shown in this case that 
Somanath withheld all the available mate¬ 
rial in bis possession. I have also pointed 
out that even if Somanath was not guilty 
of any fraud, the grandmother, by neglect¬ 
ing to get all the material which waa 
available and place it before the Court, 
was guilty of gross negligence. This would 
entitle the Court to say that all the mate¬ 
rial which ought to have been placed 
before the Court was not placed in oonsi- 
dering the question of sanction and set 
aside the decree. As there is thus both 
fraud on the part of Somanath and neg¬ 
lect on the part of the guardian, I am of 
the opinion that the compromise decree in 
this case should be set aside. In the 
result, I reverse the deoieion of the learned 
Subordinate Judge and restore that of tha 
learned Distrlot Munsif. Bat I direct 
each party to bear his own costs through¬ 
out. Leave to appeal refused. 

o.r.k,/a.l, Jppeal aliowed* 
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Appeals Nos. 449 and 450 of 1931, 
Decided on 13th Angnet 1937, agaioat 
decrees of Dist. Court, Cuddappah, D/. Slat 
December 1930. 

Jjr (a) Proviacial Inaolvency Act (1920), 

S. 28 (7) — S. 28 (7) enunciate* EnglUh doc¬ 
trine of relation back — Only difference i* 
a* to time when inaolTency commence*. 

Section 28 (7) enoDoiateB the well-known 
dootrine of relation back in insolvenoy law, The 
principle anderlyiog the doctrine is that the 
adjudication haa relation to the act of bankruptcy 
and the property veeta by relation from that time 
in the trustee lu bankruptcy. This is the Euglisb 
rule. Under the EnglUh law, the inaolrenoy 
ooDDmenoeB either on the date of the preaeniatlon 
of the petition or from the earliest act of ioaol- 
Tenoy committed within three months^ before 
the date of the presentation of the petition and 
the title of the trustee in bankruptcy relates to 
that date. Under 8. 28, Cl. 7, boworer, the insol- 
yenoy oommences from the date of the presenta¬ 
tion of the petition. The only difference is aa to 
the point of time when the iDeolvenoy com- 
mencea: (1893) IQB455\AIB 1916 Mad 144 
and AI B 1927 Mad 163, Bel. on. tP 20 C 1] 

(b) Provincial Insolvency Act (1920), 
S. 78(2) Suit on onnulmcnt of insolvency 
on pro-note executed before petition for 
iosoUency—Plaintiff con deduct only period 
from order of odjudipotien to order of an¬ 
nulment end not from dote of petition for 
insolvency. 

The statute of limitation for the maintenance 
of an action at law, once It has oommenced to 
tun, will continue to run In spite of the presenta¬ 
tion of the petition in insolvency. If the order 
of adjadloation is made, the operation of the 
liatuts of limitation is euepeuded till the date of 
the aoDUlment, aod if the adjudication is an* 
nulled the period between the date of the 
adjudlootion and that of anDulmenl is ezolnded 
and the statute begins to run immediately on 
aonnlzoent. If no order of adjudication is made, 
the insolvenoy does not save the claim from being 
barred by limitation. So a prudent creditor, in 
order to keep hie debt alive, will be obliged to 
file a s^t to save it from the bar of limitation 
In spite of insolveooy. Thus a plaintifi, who 
sues altsz anDUlment of insolveooy on a promis¬ 
sory note, eieonted before the petition of insol¬ 
vency Is fllsd, la entitled to dednot for limitation, 
only the petM from the order of adjudication to 
the order of annulment and not from the date of 
the presentation of the petition : A 7 R 1986 Mad 
827, Diusnt. iAIB J987 Mad 188, Dieting. ; 
OoM Um referred, tP 80 Q S; F 9101: P SS 01] 

(e) Ua^talien Act (1008), S. 10 — Word 
’pvosorlhod’ inclodw poiUd wbteb party Is 
onlltlad to aselttda nadav any law In forca. 


The word ‘prescribed’ iu S. 19, Lim. Act, is not 
limited to the period in Sch 1 of the Act; in com¬ 
puting tho period prescribed, the period which a 
party is entitled to exclude under any law for the 
time being in force, e. g. S. 78 (2), Prov. Insol. 
Aot, should betaken into account : A I R 1935 
PC 65, Bel. on. [P22C2] 

B. Sitarama Rao and C. V. Subramania 
Ayyar — for Appellant 

B. Bomayya and Kasturi Seshagiri Rao 
— for Respondent. 

VeDkataramana Rao J.—This appeal 
raises a question of limitation. The suit 
was to reoover a sum of money due in 
respect of two promissory notes dated 7tb 
May 1922 ezeoubed by the defendant in 
favour of the plaintiff. Subsequent to the 
ezeoulion of the promissory notes, the 
creditors presented a petition in insol. 
venoy on 7tb November 1922 to adjudicate 
the defendant an insolvent. The order of 
adjudication was passed on 21eb March 
1923. The adjudication order was an. 
nulled on 5th April 1928. The suit was 
instituted on 23rd October 1930. The 
plaintiff seeks to escape the bar of lincita- 
tioD by alleging that be is entitled to 
exclude the whole period during which the 
proceedings in insolvency were pending, 
that is from 7th November 1922, the date 
of the presentation of the insolvency 
petition, to 5th April 1928 the date of 
annulment. The contention of the defend, 
ant is that the plaintiff is entitled to 
exclude only the period from the date of 
the order of adjudication, namely 21et 
March 1923 to 5tb April 1928, the date of 
annQlment. The learned District Judge 
has given effect to the contention of the 
defendant and hence this appeal is pre¬ 
ferred by the plaintiff. The question is, is 
this view right? The relevant provision 
bearing on the question is B. 78, Cl. 2, 
ProvK Insol. Aot, which runs thus: 

Wbore an order of adjndloabion baa beeu an- 
nulled under this Aot, in computing the period of 
limitation prescribed for any suit or application 
(or (he execution of a deoree (other than a suit or 
application in respect of which the leave of the 
Court was obtained under sub-s. 12} of S. 38 
which might have been brought or made but for 
the making of an order of adjudioation under (bis 
Aot, the period from the date of (he order of 
adjudioation to the date of (he order of annul¬ 
ment shall be ezolnded. 

Dnfettered by authority, according to 
the plain terms of the section, the perM 
of exolusion is that from the date of the 
order of adjudication to the date of the 
order of annulment. But it is intended 
that the date of the order of adjudication 
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in S. 78, Cl. 2 Doust be deemed to be the 
date of the proseotatioD of the petitioo, 
and reliance is placed on S. 28. Cl. 7, 

Prcv IdsoI Act. which provides that 
ab order of adjudication eball relate back to and 
take oSeot from the date of the pre'Cntation of 
>tbd petition on which it is made. 


The contention is outlined thug. S. 28, 
Cl. (7) is a general section relating to 
adjudication and the consequences of 
adjudication' and must govern the inter. 
pretatioD of the expression ‘the order of 
adjudioation' wherever it occurs in the 
Act. This contention seems to be unfean. 
able on an examination of the principle 
underlying that provision and other sec. 
tioos of the Act where the expression 
;‘order of adjudication’ occurs. 8. 28, 
Cl. (7) only enunciates the well known 
doctrine of relation back in insolvency 
law. The principle underlying that doot. 
rine is that the adjudication has relation 
to the act of bankruptcy and the property 
vests by relation from that time in the 
trustee in bankruptcy, i. e. the title of the 
trustee in bankruptcy or receiver relates 
back to the commencement of the insol. 
venoy. This is the English rule. Under 
the English law, the insolvency com. 
menoes either on the date of the presenta. 
tion of the petition, or from the earliest 
act of insolvency committed within three 
months before the date of the presenta. 
tion of the petition and the title of the 
trustee in bankruptcy relates to that date. 
It is also the law under the Presidency 
Towns Insolvency Act. Under 8. 28, 
Cl* 7* Prov. InsoL Act, the insolvency 
commences from the date of the presenta. 
tion of the petition. We do not think 
that a different rule from the English 
law and that laid down in the Presidency 
Towns Insolvency Act was intended to be 
laid down in regard to the legal oonse. 
‘quenoes flowing from the doctrine of rela. 
tion back. The only difference as pointed 
out by Mulla (page 413) is as to the point 
!of time when the insolvency commences. 


The whole of 8. 28 deals with the di 
perty of the insolvent and the order 
adjudication relates beck and takas effe 
from the date of the presentation of t 
petition vesting the property of the insi 
vent in the Official Beoeiver as from tb 
date. As explaine d in (1893) 1 Q B 455 

^^ 2^-4 I- J Q 

iSb—4 K 263=68 L T 866=41 W B 
Morrell 88=62 L J Q B 236. ^ ^ 


tbo reeuU of tbe relation back is that all eubso' 
queot dealings with debtor’s property muat be 
treated as if the bankruptcy bad Uken place at 
the moment when (be act of bankraptcy was 
committed. 

Vide 39 Mad ()93^ at p. 699 wherein 
(1893) 1 Q B 455^ is cited with approval. 
And the same view is expressed in 60 Mad 
300,^ a case on which strong reliance was 
placed by the appellant, where the learned 
Judges observe at p. 302 that: 

Section 28, Cl. 7, is a general clause which 
applies to all dealings by or with tbo insolvent, 
unless any particular dealing is expressly exempted 
from its operation. 

The question now under ooneideration 
has nothing to do with any dealing by or 
with the insolvent but it relates to the 
maintainability of the action on a debt 
doe by him in a Court of law. The rele. 
vanb provisions which deal with the effect 
of the insolvency on the maintaiuability 
of_ the actions are Ss. 28, 29 and 78. It 
will be seen from these three sections that 
the material date is the date of the order 
of adjudication. The insolvenoy does not 
per so bar the maintenance of an action. 
Before the date of the adjudication the 
action is maintainable without the leave 
of the insotveocy Court, but thereafter, 
that is after the date of the order of ad¬ 
judication, the action is not maintainable 
without leave. If an action has been 
commenced before the date of the order of 
adjudication, the moment the order of 
adjudication is passed, the Court before 
which the suit is pending can either stay 
or oontinue it. The statute of limitation 
for the maintenance of an action at law, 
once it Las commenced to run will con¬ 
tinue to^ run in spite of the presentation of 
the petition in insolvenoy. If the order 
of adjudication is made, the operation of 
the statute of limitation is suspended tillj 
the date of the anDuiment and if the ad¬ 
judication is annulled, the period between 
the date of the adjudioation and that of 
annulment is excluded and the statute 
begins to run immediately on annulment. 
If no order of adjudication is made, the 
insolvenoy does not save the claim from 
being barred by limitation. So under the 
law as it stands, a prudent creditor in 
order to keep his debt alive, will be obliged 
to file a suit to save it from the bar oi 
limitation in spite of iosolvepoy. No doubt, 

2. Kaliaojl v. Bank of Madras. AIR 1916 Mad 

1 0 683=89 Mad 693=29 U L J 78fl- 

3. Bangiah v. Appaji Bao, A I B 1^27 Mad 168 

=99 10 241=60 Mad 300=61 M Ij J T19. 
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[it may in a sonsa be futile, if an order of 
adjudication takes place; but he runs the 
risk of losing the claim altogether if no 
ladjudioation is made. 

If the presentation of an insolvency 
petition per se laid the creditor under a 
disability, of course, it may stand to reason 
that the time occupied by the pendency 
of the insolvency, that is, commencing 
from the date of the petition should be 
excluded; but since the creditor ie placed 
under no such disability, the Legislature 
has provided that the period during vshich 
he is under a disability should be excluded. 
Considerable reliance was placed on the 
decision in 58 Mad 1032.* It was no 
doubt held in that case that a suit filed 
and a decree obtained therein after the 
date of presentation of the insolvency peti- 
tion and before the date of adjudication 
were held to be incompetent because the 
leave of the insolvency Court had not been 
obtained before the commencement of the 
suit. With respect, we are unable to 
follow this decision. If a suit can be filed 
by a creditor without leave before the 
date of the order of adjudication and the 
Court before which it is filed has jurisdic¬ 
tion to entertain it and pass a decree 
thereon, it is difficult to understand bow 
an order passed ex post facto by another 
Court could render such a suit incompetent 
and the decree passed therein void. The 
learned Judges have not given due weight 
to the word 'thereafter' in B 28, Cl. 2 
and to the provisions of 8. 29 of the Act 
which clearly apply to a state of affairs 
which occurred in the case with which 
they were dealing. Under 8- 29, it was 
competent to the Court to pass an appro¬ 
priate order and it was not necessary to 
pronounce the suit to be incompetent or 
the decree void. It seems to us that to 
apply the doctrine of relation back to a 
suit instituted before an order of adjudi- 
oatioD is against the plain language of 
8. 28, 01. (2). The view expressed by 
Bamesam J, in 63 M L J 142* seems to be 
sound, via.: 

OsM (hs order (idjodioatloo) is made, the efleot 
oteated b; it ia, by a legal fiction, taken to relate 
back to the pxeeentatioD of the petition or in 
other words the oommenoement of the insolTenoy. 
gor all puTpoiei ot the Insolvenoy Act, this fio* 


4. Bamajja Gam t. Official Beceiver, East 
Qodawary, AIR 1986 Mad 817=168 10 460 
=68 Mad 1039=69 ML) 941 , 

6. Eallapemmal I^aioker t. Bamohandra Iyer, 
A I B 1991 Mad 698=109 1 0 444=68 M L J 
149. 


tion has to be used and it is a very useful fiction; 
but outside those purposes, it has no place. The 
filing of a suit prior to the adjudioation may bo 
regarded as being outside these purposes with 
reference to the provisions of S. 28, Cl. (2). 

The result of the decision in 58 Mad 
1032* is that if a creditor files a suit 
without obtaining leave of the insolvenoy 
Court before the date of tbe order of 
adjudication, his suit is incompetent; bub 
if he does not file a suit and no order of 
adjudioation is made, he may find his 
claim barred. We do not think that such 
a state of affairs was contemplated by tbe 
Legislature in enacting S. 28, Cl. 7, and 
we are therefore unable to adopt the 
interpretation placed by the learned Judges 
in 58 Mad 1032.* Again, an examination 
of several other sections of the Act does 
not lead to the conclusion that wherever 
the date of the order of adjudication 
occurs it must mean the date of the pre- 
sentation of the petition. The Legislature 
has kept in view the distinction between 
these two dates. For example, see Ss. 30, 

74, Cl. (5) and Proviso to 8. 55 where the 
contrast between the two dates is clearly 
brought out. There is no direct decision 
on the point with which we are now deal¬ 
ing, but our attention has been drawn to 
certain observations in two reported oases, 
vi 2 . 51 Mad 862* and A I B 1933 Rang 

75. ^ In both these oases, the question was 
whether a creditor is entitled to rely on 
B. 78 (2) in regard to a suit filed while the 
insolvency proceedings were pending and 
there was no annulment of adjudioation. 
The learned Judges in both the oases 
rightly held that 8, 78 (2) would nob 
apply. In 51 Mad 862,® there is an obser- 

Tation to the following effect: 

If tbe order of adjudioation le anoaUed. the 
right to proceed against the ineolvent 
revive and the period during 

prooeedinge were pending would be eicluded if the 
person wiehee to proceed againet the Insolvent ot 

his property. 

We do not think that the learned 
Judges meant, having regard to the con¬ 
text, that the insolvenoy prooeedings would 
include for the purpose of exolusion under 
8. 78 (2) the period between tbe date of 
the presentation and the date of adjudloa- 
tion. In A I B 1933 Bang 76 no doubt 
there are observations to the effect that 
the whole of the proceedings oommencing 


R Mftfthanieerl Ahmed ▼. Qovinda Prabhn, AIR 
ms M.a 977=114 1 0 as7=61 M.d 861=65 

M LJ681. „ . , . TT> 

7. Bapdeally Jaffet v. Peer Mohammed, AIR 

1938 Bang 76=146 1 0 124. 
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from the data of the pregeotation of the 

petition should be esoluded; but the 

observationa are entirely obiter and are 

not neceesary for the decision of that case. 

Again, considerable reliance was placed on 

a recent decision reported in (1937) 1 M L J 

637.® where it was held that even though 

a debt is barred before the date of adjudi. 

cation, it can be proved in ineolvency under 

S. 34 (2), It seeing to us that it is nnneces. 

sary to examine the correctness of the 

decision for the purpose of this case: pro- 

bably that decision may be explainable 

upon the principle that once the order of 

adjudication is made, the administration of 

the insolvent’s estate is under the super. 

vision of the bankruptcy Court and all the 

property is vested or must be deemed to 

have vested in the trustee in bankruptcy 

from the date of the presentation of the 

petition by the doctrine of relation back 

and the trustee in bankruptcy is deemed 

to be ft trustee for the creditors who can. 

not plead the statute of limitation against 

the creditors for whose benefit he is 

administering the estate. This seems to 

^«ci8ion in 3 Glyn 

9 approval in (1914) 

f 68. where Channell J. observed 
tous: 

the bankrupto? a 
BToo become barred by lapse of time if it 

commeooement of the 
ban top oy, and of this there can be no doubt, 
but this is only in the bankruptcy. 

The proof of bankruptcy is one thing 
and the maintainability of an action in a 
J-ourt of law is another. However, as we 
have stated, we think it unnecessary to 
express an opinion in regard to the con. 
Btniotion of S. 34, as the debt in the pre. 
sent case was not barred on the date of 
the adjudication. We therefore hold that 
under 8. 78 (2) a creditor is entitled to 
Ideduot only the period from the date of 
adiadication to the date of anonlment. 
The deoieion of the lower Conrt is there. 

th'o°.nnri°‘ •f'l,”'* T diamiaa 

the appeal with floats. 

Appeal No, 450 of 1932 . 

This appeal also raises the same 

R I937 M 

Mad 879=(1937) 1 M L J 63 / ^ ^ ^ 

10 fn* Tp ^ 330. 
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tioD of limitation, but the facts are slightly 

different. The material dates areas follows; 
Tbo of tbc pro* 

. 8th January 1920. 

Tho dato of Iheprescuta* 

tion of tho peticioD in 

iDsoIvenoy ... 7th November 1922. 

Tho dite of adjudica* 

. 2l8b March 1923, 

The date of the aoDuI* 

meat of the adjudica* 

‘>00 . 6 th April 1928. 

Acknowlcdgmoot of tho 

. 6 th June 1927. 

The date of the Gliog of 

suit. 23rd September 1929. 

But for the acknowledgment relied on, 

the suit would be obviously barred by 

limitation in the view we have taken in 

the connected Appeal No. 419 of 1931. The 

question is whether the aoknowledgment 

on the said date would not save the bar of 

limitation. The learned District Judge has 

held that the acknowledgment relied on 

cannot have the effect of extending the 

time on the ground that it was made after 

the period of limitation bad expired. It 

seems to us that this view is wrong. 

Under 8.19, Limitation Act, where before 

the expiration of the period prescribed for 

a suit an acknowledgment of liability is 

made, a fresh period of limitation shall be 

computed from the date of the aoknow. 

ledgment. The word 'prescribed' in 8.19, 

Limitation Act, is not limited to the period 

in 8oh. 1 of the Act; in oomputing the 

period prescribed, the period which a party 

is entitled to exolnde under any law for 

the time being in force, should be taken 

into account. This is clear from the recent 

decision of the Privy Council in 57 AU 

242, where their Lordships observe thus; 

In order to ascertain what is the date of tbe 
expiration of the prescribed period, the days 
oxcludod from operating by way of limitation 
nave to be added to what is primarily the prea* 
cribed period. 

If this principle is given effect to, there 
can be no question that the acknowledg* 
ment in the present suit was made before 
the expiration of the prescribed period. 
The suit is therefore in time. We there- 
f^^Qree the decision of tho learned 
Distriefc Judge and pass a decree in favour 
of the plaintiff for the amount claimed 
with interest at six per cent, from the 
date of the plaint with costa here and in 
the Court below. 

— P-R K /s.O. _ Order accordingly. 

11. Maqbul Ahmed v, Pratab Narain Blngh, 
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Beasley C. J. 

Panchayat Boardt Samalkot 

Petitioner. 


V. 


Narava Ranasaini and others 

Respondents. 

Civil Bevn. Petns. Nos. 227 to 231 of 
1936, Decided on 28th April 1937, from 
decrees of Diet. Munsif, Cooanada, in 
S. C S. Nos. 402, 403. 404, 492 and 628 

Madrat Local Boardi Act (14 of 1920), 

S. 228, Sch. 4, Rr. H and 28 —Profeuional 
lax-Preiidant. Paocbayat Board, rejecting 
aueaiee'a returnt and making anesimenU 
arbitrarily — Asseitee making payment and 
appealing againat aiieMment—Board reject¬ 
ing appeal- Suit by alienee for refund of tax 
illegally collecled-Suit held waa rnamtam- 
ableaiR. llof Sch 4 wai neglected—Tax 
held wai paid under R. 28 and ai luch waa 
not voluntary. 

The aseeeieea sued the Panohayat Board to te- 
cover the profeseloo tax paid by them on the ground 
(hat the Board acted improperly in rejeotiog the 
retain ol inoonoe anbmitted by them and that the 
President acted Illegally in fixing the aaseaament 
himaeli in an arbitrary manner without having 
regard to R. 11 (4) o£ Soh. 4. Belore filing the 
enit, the aeaeaseefl appealed against the assessment 
to the Board alter paying the lax but the appeal waa 
releoted. On behalf of the Board It was contended 
(bat the euits were not maintainable in virtue of 
the provisions of B, 226 and that ae the aseesBees 
had made a voluntary payment of the profession 
tax, a claim lot a refund ol them could not be 

allowed: . 

Held that 8. 228 did not protect assessments 

from impeachment In a Civil Court as it bad not 

been ehown that the return ol Income ol the 

asscssees was Inoorreot. The President had 

antltely neglected the provisions ol B. 11 U). (8) 

and (4) and so the suite were malutainable. 

' ' [P 38 C 2 ; P 24 C 1) 

Held further that though payments were mads 
any ptoteet accompanyicg them, they 
were not voluniaryp because under B.28 oi Bch. 4 
hi the Act no appeal to the Panohayat Board 
would be heard uulese the tax bad been paid or 
depotited tn the office of the Panohayat Board 
and therefore a payment made under a statutory 
provision as a oondltion precedent to get an 
official aot done, which bat for such payment 
would not be done oould not be said to be volun- 
4aty iAIB 1987 Uad 6S9 ; AIB 1929 Mad 
mi AIR 1984 Mad 420 and A I B 1937 Had 
m, Dieting. [P 24 0 9} 

K« BhuBhyam AyyoDgai (or K. Bcia 
Iyer — for Petitioner. 

D. Naiiiathia — for Beepcndenta. 

Ordes,—The snUa, the eabjeot of these 
(dvil revision petitiona, were for a refund 
by the petitioner Panohayat Board of 
profeBaloD tax illegally oolleoted from the 
ceepondenta. The points (or oonalderation 
«ie common to all the petitiona and in the 


lower Court were dealt with in one judg. 
ment and I propose to do the same. The 
plaintiffs were all served with notioes 
under 8. 97, Local Boards Aot. calling upon 
them to hie returns of their or 

profits for the half-year ending 30bh 
September 1934. They duly filed returns, 
but the President of the Panohayat Board 
deeming the returns to be incorrect, fixed 
an assessment himself and served notices 
on the plaintiffs directing eaoh of them to 
pay profession tax in respect o} 
separate assessments. All the plaintins 
appealed to the Board and the appeals 
appear to have been dismissed as being out 
of time although from the judgment it is 
not clear whether all were dismissed on 
that ground or which, if any of them was 
dismissed, on the merits. The defendants 
raised various defences amongst which two 
have been argued in this Court, 
that the suits were nob maintaiDable and 
that the payments of profession-tax made 
by the plaintiffs were voluntary payments 
and therefore no claim for a refund of 
them oould be allowed. The first point 
depends upon whether the provisions of 
the Local Boards Aot have in sabstanco 
end in effect been oomplied with on 
this point the District Munsif finds that 
those provisions have not been complied 
with and that the levy was altogether 
illegal. With this conclusion I entirely 
agree. The power of the President of the 
Panohayat Board to make an assessment 
himself on a reputed income basis only 
arises in the event of the assessee’s return 
being inoorreot and not otherwise. The 
District Munsif seems to assume that the 
returns were not correct, but it appears to 
me that they were. At any rate it baa 
not been shown satisfactorily before me 
that any of the returns were “pt correct. 
He therefore had no power at all to make 

an assessment under Boh. 4, R. H 
and (4J, Local Boards Act, but assuming, 
as the District Munsif did, that the Presi¬ 
dent waa entitled to make such assessment 

under Cl. (3) of the has. m the 

opinion of the District Munsif, had no 
re^gard whatsoever to the provisions of 

E. 4 which reads : 


TbePreflldcB* ^ben olassUylng ^*^7 
,i.nror,^r«,u under aub-t. (8). ■“ “rf 

ionslderadons with referenee (o ,i„ 

L7d „nul 0. .».id.ntj.l &VrwS: 

the quantity and Inoome- 

the number ol pereone employed ana w ^ 

(ax paid (0 Govemmenk. 
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With this coDolueioD I entirely agree. 
The asEeasments in question appear to be 
entirely arbitrary. At any rata no attempt 
was made to show that they proceeded 
upon any basis and I am certainly of the 
opinion that the provisions of sub.cl. (4) 
■were entirely neglected. 8. 228, Local 
Boards Act, only protects assessments from 
impeachment if the provisions of the Act 
have been in substance and efifect complied 
with and having regard to the neglect of 
the very material provisions it is clear 
that the suit is maintainable in a Civil 
Court. On the defence that the payment 
was a voluntary one and its refund cannot 
be claimed, 45 M L W 489^ was cited by 
Mr. K. Bnahjam Ayyangar as decisive of 
this question in bis favour. The headnote 
of that case reads ; 

Where a pereon, on whom the Municipality had 
Betted a notice of demand of profesBion tax which 
Blaledthat in default of payment hie property 
would be dietrained, paid up the tax and eubse* 
quenily brought tho present suit for refund of the 
tex paid on the ground of non-liability to oav 
that tax, held that the conventional threat of 
ulBtraiDt contained in tho ordinary notice of 
demand was not a real threat operating on the 
mind of the payer without which be would not 
have paid and hence the payment must be held to 
be voluntary and Irrecoverable as such. 


This matter was also considered 1 
Pandalai J. in 67 M L J 566.2 , 

M L W 489^ however does not govei 
this case. The payments in respect ■ 
which tho claim for a refund was mac 
were payments made after an appeal pr 
ferred egainab the assessment had bet 
dismissed by the Municipal Board I 
whom the appeal lay and it will be see 
from tbe judgment of Mookett J. tbi 
although dissatisfied with tbe decision tl 
assessee continued to pay the tax fro. 
1928 until 1930 and without any prote, 
accompanying the payments. In all tl 
oases the subject of these petitions, tl 
payment of profession tax, was mac 
before or at the time the appeals again, 
tbe assessment were lodged and it is hei 
that E. 28 of Soh. 4 of the Act applie 
ibat rule provides that no appeal to 
panchayat shall be heard (l) unions 
reaches the ofBce of the panchayat with! 
JO days after the tax complained of bs 
been demanded, and (2) unless (exoef 


1. Chairman, Mooicipal Counoil, Baiahmm 
V N.BobbaBao, AIR W m!j 
10S80=(1937»iML,496^£”= 
9, Municipal Council, Toiioorin v 
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when the President otherwise directs on 
tbe ground of poverty) tho tax in respsob 
of which tbe appeal is presented has been 
paid or deposited at tbe oflice of the pan. 
obayat within the period specified in 
Cl. (1). It is clear therefore that if R. 28 
(2) had not been followed tbe appeals 
could not have been heard. It is a condi¬ 
tion for hearing tbe appeal that the tax 
must first of all be paid and it is by force 
of that statutory provision that tbe tax 
was paid and the respondents had no 
alternative but to pay it if they wished 
their appeale to be heard. It seems to me. 
to follow clearly that if the appeals had 
resulted in a reduction of the asaessmflnt, 
tbe local authority would have been bound 
to refund the excess payment. How there, 
fore can tbe payment be described as in 
any sense a gift ? Some authorities were 
cited on this question in addition to those 
already referred to. but I do not think that 
on the facts of this case any authority is 
needed to reach, tbe conclusion that the 
payments here were involuntary. However, 

I would refer first of all to 65 M L J 770,’. 
There a claim was made to recover an 


.Tivugiy paju io respeoD oi idooioh 
which was not assessable under the Act 
and it was held that tbe payment was- 
made under a mistake of tho general law 
of British^ India applicable to all persons 
ID the position of tho assessee bolding per* 
manently settled estates, and not under 
duress or coercion and consequently the^ 
amount could not be recovered. After 
dealing with a number of authorities 
where payments wrongly made were held, 
to be irrecoverable as not made under 
duress and therefore voluntary, Devadose 
and Maokay JJ. on page 776 say : 

oat#!** dlflerent if for the purpose ot 

8 Dg an of&oial act done a pereon pays ioidb* 

thing more than wbat is proper, foe in order to 

1 !^ be must pay the amount deman- 

aec. otberniee the act would not be done. In 
Buoh cases it can be said that the payment is not 
ft voluntary payment nor is it a payment made 
under a mietake of law. The cases in (1887) 6A 
J Q B IN 8) 467* and (1863) 8 Ex 636® ate 

certain thing doDe> 
Tn r amount demanded. 

(N 8) 457 * the Corpora- 
exacted harbour dues from the- 
plaintiff m reapeot of exempted ariioles. The 


w Kamnad v. Secretary of State, AI R 

179=114 I 0 829=63 Mad 13-5^ 
M L J 770, , 

Corporation of Exeter, 
(1887) 66 L J Q B (N 8) 467. • 

w (1858) 8 Ex 626=22;lj^ 

Ex 226=17 Jur 464. , 
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plaintiff paid in ignoranoe of tbe ezemplion. It 
waa held that the plaintiff was entitled to reooTer 
hack the mone; so paid. 

After qooting from tbe jadgment of 
Lord Coleridge C. J. they add : 

The plaintiff in thla case oonld not have landed 
hie limestone, the article exempted, without pay* 
ing harbonr dues. In (1S53) 8 Ex the facts 
were that tbe plaintiff's clerk applied to the defen¬ 
dant, a parish clerk, for liberty to search the legieter 
hook of burials and baptisms. He told the defen¬ 
dant that he did not want certiffcates but only to 
make extracts. The defendant said the charge 
would be tbe same whether be made extracts or 
had certificates. The clerk searched through four 
years and made 25 extracts, for which the defen¬ 
dant charged him S s. 6 d. each and he accord- 
ingly paid tbe defendant £ 4-7-6, It wak held 
first that tbe charge for extracts was illegal since 
6 & 7 Will. IV, Oh. 66, B. S5 only anvborizee a 
charge for a search and for a certified copy and 
secondly that the payment wae not voluntary so 
as to preclude tbe plaintiff from recovering back 
the excess. Parke B, observed: “In tbe first 
place I think that there is evidence that this pay¬ 
ment was not voluntary but necessary for the 
exeroise of a legal right". 

In 67 M L J 566,^ the ease already 
referred to, Pandalai J. distingnisbeB bet. 
ween Tolnntary and involuntary pay. 
mente: but that oaae is dietinguUbable 
from this on tbe ground that the pay. 
mente there were not made in order to get 
the appeal heard and tbe facts were aimi. 
lar to 45 M L W 489.^ In my view, tbe 
payments here were involuntary payments 
and on this ground the plaintiffs were 
entitled to make a claim for a refund and, 
as tbe enits were maintainable and tbe 
assessments made by tbe President were 
arbitrarily made withont regard to tbe 
provisions of tbe Act, it follows that tbe 
plaintiffs were entitled to snooeed. Tbe 
District Mnneif has awarded them tbe 
soma found to be due calculating tbe 
assessment on the basis of income tax re. 
tnriu and no point was taken before me 
that tbe basis adopted by him was 
Inoorrect. 

AU the 0. B. Ps. will therefore be dis- 
ndssed with oosts in each of them. I 
ehieire that in the lower Court tbe Dis. 
triet Konsif disallowed tbe plaintiff'e oosts 
beeann he thought that they bad made 
false letnsne which provoked tbe defen. 
daub to aot in tbia manner. On that 
assumption with which 1 by no means 
agree, be was entitled to make that order 
at to costs. Here different oonsiderations 
apply, beoause tbe^petitioners did not re. 
main satisfied with the lower Court's 
order but have (nrtber pusued the matter 
to the High Court and without enooess 


and must therefore suffer the natural oou- 
Beqoenoes. Although I am not influenced 
at all by it in making my order as to costs, 
1 feel bound to observe that tbe procedure 
adopted by the President of tbe pancha- 
yat Board as it appears from the facts was 
grossly irregular and bis conduct is cer¬ 
tainly not such as to inspire conlidenoe in 
the minds of others. 

C.R.K./B.D. Petitions dismissed. 
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VenkataramaNa Rao j. 

Sultan Nachi and of/jers—Appellants. 

V. 

Salamar Bihi — Bespondent. 

Second Appeal No. 523 of 1933, Decided 
on 25tb March 1937, against decree of 
Sub. Judge, Cuddalore, in A. B. No. 116 of 
1932. 

(a) Debtor and creditor — Debtor making 
gift to creditor of amount equal to or greater 
than debt — Question wbetber sueb payment 
is towards satisfaction of debt due is ques¬ 
tion of fact—Rule of English law that it is to 
be taken in satisfaction of debt due does 
not apply to India. 

Where a debtor who owes a certain amount to 
a oreditor makes a gift or legacy to him of an 
amount either equal to or greater than the 
amount of the debt due to him, tbe queetion 
whether euob payment ia towards EatUfaoiion o£ 
debt due le a question of faot and tbe decision of 
snob question depends on the facts of each case. 

[P 26 Cl. 2) 

Tbe rule of English law that a gift or legacy In 
BDoh case shall be taken in eatisfaotion of the debt 
due is not favoured and Is not made applicable to 
India by tbe framers of tbe Succession Aot : 37 
Bom 2II and AIR 1933 P C 13, ReL on; 7 
Beng L B 6*8 {P C), Ref. [P 26 0 31 

A Mahoroedan widow sued to recover th* 
dower debt of Rs. 700 from tbe other heirs of her 
deceased hnsbaod. The defendants relied on ^ 
statement made by bet in other proceedings that 
she bad received a gift of Rs 3,000 from her hus¬ 
band just before his death and oontended that the 
statement amounted to an admiselon by her that 
her dower debt was satisfied by such gift. No 
evidence waa let in by tbe defendants to prove 
that the gift was in payment of the dower debt: 

Held that as there was no evidence adduced by 
the defendant to prove that tbe gift was in eatis¬ 
faotion of the dower debt, if tbe statement was to 
be relied upon as an admlesion. it should be taken 
at an admiesion that the amount was paid to her 
by way of gift and not by way of eatlsfacllon of 
her dower debt. It was not open to tbe Oonti to go 
behind the admiieion. The defendants were 
therefore liable lor tbe dower debt. [P 27 0 1) 

(b) Mabomedan Law - Dower LiaWIUy 
of helra el deccaaed is not perienal but only 
with xeepact to assets el deceased. 
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Wbero tbo 'widoff of a Mabocoedan EUca the 
bcira of her dcccaicd bUEbacd for the recovery of 
her debt, a personal decree cannot >be passed 
agaioet them but a decree for realising the debt 
only from tbe assets of tbe deceased iotbeir bands 
can be passed. [P 27 C 1] 

C. Padmanabha Aiyangar — 

for Appellants. 
Basbeer Ahmed Bayed — 

for Respondent. 
Judgment.—This secoDd appeal arises 
out of a suit instituted by the plaintiff to 
recover a sum of Ks. 700 as and by way 
of dower settled as payable to her at the 
time of her marriage in October 1925 by 
her deceased husband. Tbe husband died 
in 1927 and tbe suit was instituted in 
1930 within three years from the date of 
his death. Both the Courts have con* 
currently found that tbe husband did agree 
to pay tbe said sum of Bs. 700 as and 
by way of dower. This cannot be challenged 
in second appeal. Tbe main defence of 
tbe contesting defendants who are tbe 
other heirs of her husband was that in a 
petition for leave to sue in forma pauperis 
in regard to some other claim the plain, 
tiff stated that her husband shortly before 
his death, while he was very ill, bad made 
provision for her by giving certain im- 
movable properties and also by making a 
gift of Hs. 3,000 in cash; and therefore tbe 
dower debt mast be deemed to have been 
ffisoharged by this gift. It may be noted 
that the factum of gift is not admitted by 
the defendants but her claim was sought 
to be defeated on tbe strength of the 
admission made by her. Both tbe lower 
Courts proceeded to treat the case on the 
said footing and not upon the faotom of 
tbe said gift having been made. The 
learned District Monsif non-snited her on 
the ground that having regard to the faot 
that the husband made a gift of such a 
large sum of money hecouldnot be deemed 
to have died indebted and therefore a 
presumption must be drawn that tbe 
dower debt was discharged by the gift. 
The learned Bubordinate Judge reversed 
this decision and held that the alleged gift 
of fie. 3,000 must be deemed to have been 
made by way of a present having regard 
to tbe disproportion between tbe amount 
of tbe debt and the amount of tbe gift, 
though he might be inclined to draw the 
presuepption if the amounts were equal. It 
is against this decision that the second 
appeal has been preferred. The question 
whether a certain payment was made by 
way of gift or by way of satisfaotion of a 


debt is a question of fact as pointed out by 
their Lordships of the Privy Council in 7 
Bong It R 643.‘ But Mr. Padmanabha 
Iyengar contends that in arriving at this 
findiog of fact tbe learned Subordinate 
Judge has misdirected himself on the ques. 
tion of law bearing on the case. He con. 
tends that the correct principle of law to 
be applied here should be that if a debtor 
makes a gift or gives a legacy of an 
amount either equal to or greater than 
the amount of debt, tbe presumption must 
be that the gift or legacy was by way of 
satisfaction of the debt. In support of 
this oontention he relies upon the rules of 
English law in regard to the satisfaotion 
of debts by legacies which is thus stated 
by Jarman in bis book on Wills, Edo. 7, 
at p. 1136 : 

If on<s beiog indebted to another In a earn of 
mone; does, by his will, give him a sum of money 
as great as or greater than tbe debt witbook 
taking any notice at all of the debt, this eball 
nevectbeless be in satisfaction of tbe debt so as 
that ho eball not have both tbe debt and the 
legacy. 

Mr. Jarman points out that this rale is 
however not favoured and that equity 
leans against legacies being taken in satifl* 
faction of debts. 8o far as India is eon. 
cerned, this rule is not favoured and has 
not been adopted by tbe framers of tbe 
Succession Aot: vide 8.164 of tbe old Aot 
and 6.177 of the preseut Aot. Beaman J. 
in 37 Bom 211“ at p. 214 is iuolined to 
think that tbe role of English law is not 
applicable to this oountry. Their Lord, 
ships of tbe Privy Council bad to oonsider 
this question in 6 Luck 556* with refer- 
ence to the case of a dower. In that case 
it was found that a Mabomedan husband 
agreed to pay at tbe time of the marriage 
a large sum of Rs. 60,000 by way of dower 
and that before bis death be made gifti 
of amounts from time to time which far 
exceeded this sum of Bs. 50,000. Under 
such circumstances it was contended that 
the dower debt must be deemed to haT® 
been discharged by this gift; and 7 Beng 
L R 643* was relied on before their Lord- 
ships of tbe Privy Gonnoil. But their 
Lordships doubt if the prinoiple has apy 
application as between husba nd and wi^ 

1. IftikaruaisBa Begam v. Kawab Amjad All 
Khao, (1871) 7 Bong L R 64!1 (P 0). 

3. Hasaualli Moledioa v. Popaklal Parbhodaaj 
(1913) 87 Bom 211=17 10 17=14 Bom I» “ 
782. 

9. Mohammad Badlq All Khan v. Fakr Jabao 
Begam, A I R 1933 P 0 13=136 I 0 886* 
69 I A 1=6 Luck 6S6 (P 0). 


Abdul Hafiz v. Abdul Sukkuu {Varadachariar J .) Madras 27 


■1938 

and diatingmshed the deoiaion in 7 Beng 
L R 643' as having given on the faota of 
the said oaae. In 7 Bang ti R 643' the 

thing transferred waaaubatantialin amount 
and oharaoter, the equivalent of that which 
the debtor ought to have provided for the 
■oreditor. On the facts of that oaae, their 
Lordships said a presumption ought to be 
drawn that the payment most be deemed 
to have been made in satisfaction of the 
debts and not by way of additional gift. 
Further their Lordships point out being a 
•question of fact as both the Courts below 
concurrently found that the payment was 
in satisfaction of the debt, that they were 
not inclined to disturb the said findings; 
and they have not enunciated any general 
rule or presumption. 

In this case what is relied on is not the 
fact of the gift but an admission made by 
the lady of having received such a gift. If 
|tbe statement made by the lady is to be 
relied on as an admission, her admission 
jis that the amount was paid by way of 
gift and not as satisfaction of debt. It is 
not open to the Courts to go behind the 
said admission. The plaintiff swore that 
the payment was made not in satisfaction 
of the dower debt. There is no evidence 
-contra. The defendants have not chosen 
"to adduce any evidence to repudiate her 
■claim. And further the fact that the 
amount of gift is considerably larger than 
^nd quite disproportionate to the amount 
■of the debt, is an additional factor to be 
taken into consideration as was done by 
the learned Judge in the Court below in 
arriving at the oonolusion whether the 
payment was made in satisfaction of the 
debt or by way of gift. It seems to me 
that the finding arrived at by the lower 
Court is correct and 1 do not see my way 
to disturb it. In the result the second 
appeal fails and is dismissed with costs. 
It has been brought to my notice that the 
lower Court has granted a personal decree, 
tehe lower Court is wrong in doing so. 
[Ihe amount should be realised only from 
the iBsets of the deceased. 


O.B.K./a.L. 


Appeal dismistedt 
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Varadachabi.^r J. 

Abiul Hafiz Sahih — Petitioner. 

V. 

Abdul Sukkur Saheb and another 

Eespondents. 

Civil Revn. Petn. No. 369 of 1936, Da- 
oiled on 20th August 1937, from order of 
Court of Small Causes. Trichinopoly, D/- 
2nd December 1935. 

(a) Execulion—Tran»fer of decree lo an* 
other Court for execution — Report under 
S. 41. Civil P. C. not lent to original Court- 
Application made to transferee Court for 
arrest of judgmanl^doblor is ono preseottd 
to 'propor Court*. 

Unless in the order oi trsoefer there is any ex* 
pt 898 limitation of the purpose for which the 
traoefer le made, there is no reaflon to limit the 
powers of the Court to which a decree has been 
transferred for exeoution. Tbe original Court of 
jurisdiction is deprived of its power to execute its 
decree once the decree has been sent to another 
Court for execution till the certificate under B. 41 
is received from tbe transferee Court. [P 28 G 2] 
Where therefore a decree hae been sent to 
another Court for execution and no report has 
been eent to tbe original Court under 8. 41, so aa 
to deprive the transferee Court of tbe power to 
execute the decree any further, an application to 
the transferee Court for arrest of tbe judgmen^ 
debtor is one made to the 'proper Court: A IB 
1916 P C 16, Bel. on; AJB 1933 Afod 110, 
Dieting. [P 28 U IJ 

(b) Civil P. C. (1908), S. 39 (1) (a), (b) and (c) 
— to caiei falling under CIs. (a), (b) and 

(c), powers of IrensfereeCourt are not limited. 

It la not right, even In a case falling under 
Cls. (a), (b) and (o) of 8. 39 (l). to limit the 
powete of the Court to which the decree is sent. 
Those clauses only deal with tbe clrcamataDcea 
justifying a transfer and they need not necesearily 
define the powers of the Court to which decree is 
sent for exeontlon. because that is provided for in 
other sections of the Code i AI B ^^36 Cof 521, 
Not foil. [P 29UIJ 

T, A. Anankha Ayyar — for Petitioner, 
V. S. Rangaohari — for BespondenU. 
Order.—The only queation arUing for 
determination in this revision petition is 
whether the exeantion petition which has 
been ordered by the lower Court was m 
time. This in turn will depend upon wbe. 
ther an earlier execution petition dated 
7th August 1933, which was presented to 
tbe District Mnusif’s Court, Trichinopoly, 
was an application in accordance 
and presented to tbe proper Court . i-M 

decree under execution is one passed by 
the Court of Small Causes at Triobinopoly. 

As one of the defendants 
property within the Munstf s 

the deoree seems to have 

to the DUtrict MnneU’s Court and as a 
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result of proceedings taken there, some of 
the immovable properties were sold and 
part of the decree amount realized during 
the year 1930. On 7tb August 1933, an 
application was made to the District 
Munsif’s Court for an order to arrest de. 
feudant 2 in the suit. It is now common 
ground that by that date no report had 
been sent by the District Munsif's Court 
to the Court of Small Causes so as to 
deprive the Munsil’s Court of the power 
to execute the decree any further. The 
Munsll's Court however returned the ap. 
plication of 7th August 1933 with the 
following endorsement: 

Legal repreBentatiyes cannot be added in this 
Court. This application may be made to the 
Small Cause Court. 

This endorsement refers to the fact that 
by that time defendant 1 was dead and if 
the deoree.holder wanted to bring his 
legal representatives on record, an applioa. 
tioD for that purpose must be presented 
only to the Court which passed the decree. 
In answer to this endorsement it was 
rightly pointed out on behalf of the decree, 
holder that execution was at that time 
sought only against defendant 2 and that 
when he thought fit to take execution 
proceedings against the legal represents, 
tives of ddfendant 1 he would apply to the 
Court which passed the decree. For seme 
reason not appearing on the record, the 
District Munsif’s Court nevertheless re. 
turned the application stating that the 
petitioner will apply for re.tranafer of the 
decree to the Smell Cause Court and ask 
for arrest therein. After re-transfer and 
re. presentation, that petition was dismissed 
for non-payment of batta by the Court of 
Small Causes. 

It has been argued before me that this 
petition to the Munsif’s Court dated 7th 
jAugust 1933 is not one presented to the 

proper Court” because the transfer to the 
Munsif's Court must bo taken to have 
been made only for the purpose of pro. 
ceeding against the immovable properties 
situate within that Court’s jurisdiction 
and that as the Small Cause Court was 
competent to issue a warrant for the 
arrest of defendant 2, the application for 
that purpose should have been made to 
the Small Cause Court and not to the Dia 
triot Munsif’s Court. I am not able to 
accede to this contention. S. 38, Civil 
P. 0., provides that a decree may be exe. 
outed either by the Court which passed it. 
or by the Court to which it is sent for 


execution; aud iu 0. 21, R. 10 there is a 
provision that the bolder of a decree who 
desires to execute it shall apply to the 
Court which passed the decree, or if the 
decree has bean sent to another Court, 
then to such Court. S. 42 enacts that the 
Court executing a decree shall have the 
same powers in exeoutiog such decree as 
if it had been passed by itself. 

Taking these three provisions together, 
it seems to me that their natural effect is 
that unless in the order of transfer tberej 
is any express hmitatiou of the purpose; 
for which the transfer is made—assuming; 
that such limitation, if any, can control; 
the provisions of the Code as to juriedio.; 
tion—there is no reason to limit the 
powers of the Court to which a decree has 
been transferred for execution. Indeed it 
is possible to construe tbe observations of 
the Judicial Committee in 39 Mad 640^ as 
depriving the original Court of jurisdiotiosi 
to execute its decree once tbe decree basj 
been sent to another Court for executioot 
till tbe certificate under B. 41 is received 
from the transferee Court. A Division! 
Bench in this Court bas distinguished that 
ease in tbe decision reported iu 63 M L J 
7b8.^ The latter case is clearly distin. 
guishable beoause the application there 
was made by the assignee deoree.bolder 
for tbe purpose of having himself reoog. 
nized as the assignee and it is well settled 
that an application for that purpose can 
be made only to the original Court. On 
the other hand, a Division Bench of tbe 
Bombay High Court went so far as to 
hold that even an application for transfer 
of the decree to another Court ought not 
to be made to tbe original Court before 
the certificate under 8. 41 bas been re¬ 
ceived from the Court to which the decree 
was first sent for execution. The question 
I am now concerned with is, however, not 
whether tbe original Court retains juris¬ 
diction or not, but what is the extent of 
the jurisdiction of the Court to which the 
decree has been transferred for execution. 

Mr. Anantha Ayyar seeks-to impose res¬ 
trictions upon its powers by reason of the 
considerations mentioned in sub-ols. (a), (b) 
and (o) of 8 39 as justifying tbe transfer. 
Be concedes that the present case wiR 
not properly fall under su b.ol. (a ), (b) or (o); 

1. Maharaja of BobbUi v, NaraBarsja Baba4cr> 
(1916) 8 A I R P 0 16=36 I 0 682=43 IA 
238=89 Mad 640 (P 0). 

2. Bubba Bao v. Ankamma, (1933) 20 A I B Mad 
110=140 I 0 691=68 M L J 788. 
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lObvioualy in a oaae falling under sub-ol. (d) 
'or in a oaae falUog under Cl. 2 of that aeo- 
tion, no auoh limitation can exist at all. 

1 may add that I do not think it right 
even in a oaae falling under aub ol. (a), (b) 
or (o) to limit the powera of the Court to 
!whioh the deoree ia sent. Those alauaea 
'Only deal with the oiroumstanoea justifying 
la transfer and they need not neoessarily 
define the powers of the Court to which 
the deoree is sent for execution, because 
'that is provided for in other sections of 
the Code. I admit that there are observa¬ 
tions in A I S 1936 Cal 521^ which lend 
some support to Mr. Anantha Ayyar’s con- 
tention; but, with all respect, I hesitate 
to follow them. In the present ease we 
do not even have on record the petition 
on which the original order was made 
transferring the decree to the District 
Munsif’s Court nor have we even a copy 
of the order of transfer. It must merely 
be a matter of speculation as to what the 
reasons for the transfer might have been. 
It is also unnecessary in this case to de- 
oide on the conflict between 60 Cal 1119* 
and AIR 1936 Bang 181®, because the 
application of 7th August 1933 was un¬ 
doubtedly one for execution of the trans¬ 
ferred deoree and not for stay of its execu. 
tion. The revision petition fails and is 
dismissed with costs. 

O.R.K./D.S. Petition dismissed. 

8 . Ohatrapat Singh v. Eharaj Siogb, (1936) 23 
A I R Oal 621=168 I 0 391=63 Cal 1210. 

4. Baradaktipa Lala v. Oomila Union Bank Ltd., 
(1984) 21 A I R Oal 4=148 1 0 166 = 60 
Oal 1119=87 OWN 846=67 0 L J 444. 

6 . Ohetklyar Firm v. Vanappa Ohettiyar, (1936) 
28 A 1 R Bang 184=162 I 0 866. 
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Nswsam j. 

In re Annum Ketanna Chetty and others 
. Petitioners. 

Orimbal Revision Case No. 290 and 
Petition No. 268 of 1937, Decided on 13th 
fieptember 1937, from judgment of Joint 
Magistrate, Penokonda, in Criminal Appeal 
No. 6 of 1937. 

(a) Madras Gaming Act (3 of 1930), Ss. S 
and 6—Drafting is dafaetive. 

The draltlog of Ss. 6 and 6 la oertalnlj defective. 

IP 29 0 2] 

(b) Madras Gaming Act (3 of 1930), Ss. S 
and 6 — Roasons for Issue of search warrant 
net beforo Court-Mare finding of Instru* 
aania of gaming bj Itsalf is net sufficient 

vidaaca that place Is common gaming bouse. 


If the reaeoDS which induced a Magistrate or a 
senior Police OfQcet to issue a search warrant are 
not put before the Court, tho mere finding of cards 
or iostruosente of gaming in the execution of such 
a search warrant, though evidence, ought never 
by itself to bo treated as sutficient evidence, i. o. 
proof that the place is a common gaming house. 

V. Rajagopalachari—/or Petitioners . 
Public Prosecutor— for the Crou n. 

Order.—This petition raises au interest¬ 
ing question as to the scope and meaning 
of certain sections in the Madras Gaming 
Act (3 of 1930), A “common gaming 
house" is defined as a place where cards 
or other instroments of gaming are kept 
for the profit of the person who owns or 
occupies the place. In other words it is a 
place open to all comers for gambling 
purposes and run by some person for profit 
either by hiring the room or by hiriug the 
cards, etc. The persons punishable under 
the Act are the keeper or owner of such a 
place and persons who frequent sach a 
place for gaming. Gaming in a private 
house or in a club is not an offence punish- 
able under this Act. S. 9 of the Act con- 
tains a presumption that any one found in 
a common gaming house daring gaming 
was there for the purpose of gaming. S. 7 
states that a man may be convicted of 
keeping a “common gaming house” even 
though it be not proved that any one 
played for money in that place. These two 
sections clearly show that the Legislature 
was oppressed by the difficulty of obtaining 
proof in such oases. The greater part of 
this short Act is in fact devoted to over, 
coming that initial difficulty by creating 
special rules of evidence. But it is 8. 6 
which presents the greatest difficulty. That 
section read with S. 5 is to the effect that 
any cards or instruments of gaming found 
in any place searched under a seyoh war. 
rant issued by a salaried Magistrate or 
Deputy Superintendent of Police who has 
reason to believe that the place is used as 
a common gaming house shall be evidence 
that such place is need as a common 
gaming house and that the persons found 
therein were there for the purpose of 
gaming, even though no gaming was seen 
by the search party. The drafting of these, 
sections is certainly defective. It is qmte| 
clear, pace the phraseology of B. 6, that 
cards or instruments of gaming cannot ot 

themselves be evidence of f^ 
The obvious meaning is that the finding 

of cards or of instruments of 

BOoh oironmsfcanees shall b« deemed to be 
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evidoDce: shall be a ground for the in. 
ferenco that bbe place is a common gaming 
house. Now, in most private houses cards 
or other instruments of gaming are to be 
found, and therefore there must be some 
special circumstances to justify the infer, 
ence that the place is a common gaming 
bouse. It is clear that the mere Boding of 
cards or of other instruments of gaming is 
not sufficient to justify such an inference. 
The one safeguard provided in the Aot for 
people who have cards in their private 
houses is that before their bouses are 
searched "a salaried Magistrate" or a 
"senior policeman" mast have reason to 
believe that their bouse is a common 
gaming bouse. If he thinks he has reason 
to believe that and issues a search warrant 
and cards are found, that is evidence that 
the boose is a common gaming bouse But 
is it snffioient evidence by itself? Obviously 
not. The reasons which prevailed with the 
Magistrate or with the senior policeman 
to issue the warrant must normally be put 
before the Court and must be tested before 
a man can be oonviobed of keeping a com. 
mon gaming house on such flimsy evidence. 
Otherwise, the conviction would be based 
partly on purely artifloial evidence and 
partly on secret information, which cannot 
possibly have been the intention of the 
Legislature. Nor does the language of 
Ss. 5 and 6 support such a conclusioD, 
There is a world of difference between 
saying that a certain fact is evidence of 
Bometbiog and eaying that it is proof of 
something. In my judgment each case 
muet be decided on its merits and regard 
must be had to all tbe oiroumatances and 
the discretion of Magistrate to accept a 
case as proved or to reject it as not proved 
is wholly unfettered and unaffected by 
8. 6. All that I am ooDoerned to point out 
is that if the reasons which iudnoed a 
Magistrate or a senior Police Officer to 
issue a search warrant are not put before 
the Court, tbe mere finding of cards or 
instraments of gaming in the execution of 
snob a search warrant, though evidence, 
ought never by itself to be treated as suffi. 
oient evidence, i. e., proof that the place is 
a common gaming honse. 

Tarning to tbe present case, petitioner 1 
has been fined for keeping a common 
gaming bouse and eight others for being 
found gaming there. The search warrant 
(Ex. B) was issued by a Magistrate who 
stated therein that he had been led to 
believe that the house of petitioner 1 was 


used as a place for gambling on a large 
scale. I think it unfortunate that he should 
confess that he was only led to believe this 
and shrank from saying plainly that he 
had good reason to believe it It is also a 
strange suggestion that the scale on which 
gambling was indulged in was a relevant 
consideration. Tbe really important and 
relevant matter seems to have escaped tbe 
Magistrate altogether, viz., whether there 
was reason to believe that the honse was 
a common gaming bouse. Moreover, I find 
that tbe only evidence offered by the 
prosecution was tbe evidence of P. W. 1, 
the Inspector of Police who oonduoted tbe 
search. Ha says that at 11 P. on the 
night of tbe search be was informed that 
gambling was going on in petitioner I's 
bouse on a large scale. He hastily obtained 
a search warrant and raided the house 
at 12-30 A. M. In these circumstanoes 
and in this state of the evidence, if the 
Inspector had found only cards or instro. 
meets of gaming, I would certainly not 
have been able on the principles above laid 
down to support the oonviotioos in this 
case. But what be did find was this. The 
doors were shut and bolted inside. Through 
a window tbe nine petitioners were ob. 
served gambling. Eight of them were 
pilgrims who were visiting that town for a 
religious festival. When tbe police broke 
in, the gamblers scattered, put ont the 
lights, bid, pretended to be asleep. In all, 
the police seized Rs. 171 4 10 from the 
petitioners and by far the bulk of this 
(Rs. 107.3-2J was found on the person of 
petitioner 1 the owner of the place, lo 
these circumstances, 1 think it is a proper 
inferenoe that the place was kept by 
petitioner 1 as a common gaming bouflo. 
I am not prepared therefore to interfere in 
revision with the convictions or with the 
sentences imposed. 1 dismiss tbe petition. 

c.r,k./d.s. Petition dismissed. 
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Venkataramana Bag J. 

4. L. A. B, B. M. V, Vellayan Ghettiar 

— Appellant. 

V. 

Mahalinga Pathan and others — 

Respondents. 

Second Appeal No. 1313 of 1932, Deci¬ 
ded on 20th August 1937, against decree 
of Dist. Court, West Tanjore, in A. S. No- 
135 of 1931. 
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Courl*fee» Act (1870). S. 7, Cl. (i) - Sub- 
morigvgsc asking for sale of property origin¬ 
ally mortgaged — Courl-feo payable is on 
amount due on original mortgage. 

The ooort fee payable by a eub-mortgageo ask¬ 
ing for a Bale of the property mortgaged to the 
original mortgagee is on the amount due and 
payable in respect of the original mortgage under 
8. 7 (0. and not on the amount due and payable 
in respeot of the Bub-mortgage. [P 31 0 2] 

B. Naraeimhft Ayyangar — 

for Appellcint. 

M. S. Yenkatarama Ayyar — 

for Respondents. 

Judgment.—The question in this second 
appeal is when a sub. mortgagee sues for 
sale of the properties mortgaged to his 
mortgagor, i. e. the original mortgagee 
impleading the original mortgagor, should 
he pay court-fee on the amount due under 
the original mortgage or on the amount 
dne under the sub-mortgage? Ordinarily 
a sub-mortgagee's right, just like any other 
mortgagee, is to enforce hie mortgage and 
bring to sale the property mortgaged to 
him, i. e. the interest of the mortgagee in 
the property mortgaged to the latter. But 
the law permits him to enforce sale of the 
said property under oiroumstances and 
conditions which would entitle the original 
mortgagee to bring the properties to sale. 
To such a suit the original mortgagor 
should be made a party. The principle on 
which this is allowed is that a sub.mort- 
gagee’s claim is by a derivative title from 
the mortgagee and he is in fact an assignee 
of the mortgagee. When a mortgagee 
effects a mortgage of his mortgage interest, 
he is creating a transfer of his right as 
mortgagee though not absolutely. There, 
fore, when a sub-mortgagee sues for sale of 
the property, he is enforcing the right of 
the original mortgagee. The amount 
olalmed by him is the amount dne under 
the said mortgage though as sub.mortgagee 
he is only entitled to a portion of the said 
amount. He is in effect asking for a decree 
for the amount due on the original mort. 
gage and in default the property should be 
Wight to sale. No doubt in such a suit 
booounts between the original mortgagor 
and the original mortgagee on the one hand 
and the latter and snb. mortgagee on the 
other are taken once for all and the res¬ 
pective olalms of the three parties are ad- 
justed and eettled at the same time : tee 
90 Mad 86' at page 89. But this does not 
alter the nature of the elaim. A reference 

l.Mutbu Yliaya v. Venkataeballam Obekty, 
U89T)»lbd86s6VL7HS. 


to the form No. 11 of Appendix D to the 
Civil P. C., which provides for a decree in 
a case where the eub-mortgtigoo sues for 
sale of the property, renders the position 
very clear. A decree is passed on the basis 
of the original mortgage and the principal, 
interest and costs payable are calculated 
as if a suit was instituted by the original 
mortgagee, and on payment into Court of 
the said sum so declared to be due to the 
original mortgagee by the original mort. 
gagor, the sub- mortgagee is at liberty to 
apply for the payment of the amount dne 

to him. 

It is thus clear that the amount claimed 
in the suit is the amount due to the ori¬ 
ginal mortgagee. Under S. 7, Cl. (i). Court- 
fees Act, the court-fee has to be paid on 
the amount claimed. It is contended that 
the sub-mortgagee is entitled only to claim 
the amount due on his mortgage and he 
cannot claim more and therefore he cannot 
be made to pay more court-fee by virtue 
of the fact he is asking for sale of the pro. 
party. This contention proceeds on the 
misconception of the right the sub-mort¬ 
gagee is enforcing in the suit. The^ pro- 
perty mortgaged to him is the original 
mortgagee’s interest and ordinarily he can 
only claim a sale of that interest for the 
realization of the amount due on his sub. 
mortgage, and if he was therefore praying 
only for this relief the amount claimed by 
him in the suit would be the amount due 
on his sub-mortgage in which case the 
court-fee will be on that basis* But when 
he is asking for the sale of the property, 
the amount claimed by him is as assignee 
of his mortgagor the amount due to the 
latter, and it is only after getting a decree 
for the same he gets a subsidiary relief 
for the payment of the amount due to him. 
I am therefore of opinion that the court- 
fee payable by a sub-mortgagee asking for 
a sale of the property mortgaged to the 
original mortgagee is on the amount doe 
and payable in respect of the original 
mortgage and not on the amount due and 
payable in respect of the sub-mortgage. 
The property mortgaged to the appellant 
in this appeal comprised two sets of pro¬ 
perties : (1) A schedule properties wherein 
hie mortgagor bad an absolute interest, 
and (3) B schedule properties wherein be 
had the interest of a mortgagee. In so wr 

as the appellant prayed for the JJ'® 
Bohedule ^operties. the view of the lower 
Courts that he ehould pay the oourt-fee on 
the amount due and payable in respect of 
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the original mortfiase, is oorreob; and the 
second appeal therefore fails. 

Farther jadgment. — After I delivered 
judgment in this ease last week. Mr. 8. 
Narasiraba Iyengar sahmitbed that his 
client may be permitted to pay the dehcit 
court.fee and that the issne as to the 
amount payable under the original mort¬ 
gage may be directed to be determined, and 
I directed the otlice not to issae the decree 
and to have this matter posted to be 
spoken to. After hearing the learned 
counsel on b^h sides, I vary my prior 
order and give leave to the app-illant to 
pay the dehoib coort-fee in regard to the 
relief claimed in respect of the B schedule 
properties : and on payment of the said fee 
the Court of the District Munsif of Tanjora 
is hereby directed to determine the issue 
relating to the discharge raised in issue 2 
and give the appropriate relief to the plain, 
tiff. The case is therefore remanded for 
disposal to the District Mansifs Court of 
Tanjore. The appellant will pay costa of 
the respondents in this second appeal. 
Time for payment of the necessary court- 
fee will be one month from the date of the 
receipt of the order by the District Munsif 
of Tanjore. 

C.R.K./s c. Case remanded. 
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Kaliaperumal Piffai—Pebitioner. 

7 . 

Visalalcshmi ic^it—Respondent. 

Civil Revn. Petn. No. 13U of 1936, 
Decided on 13bh Augnab 1937, against 
decree of Sub .ledge, Mayavaram, in 
8. C. B. No. 124 of 1936, 

^ Contract Act (1872), Si. 148 and 149— 
Lady handing over jew«U to goldimitb to be 
melted for making new jeweli — Every day 
lady receiving half-made jeweU end keeping 
them in box ingeidimith'i bouie with key in 
her poiteiiion - Goldimitb held could not be 
regarded ac bailee. 

A lady handed over to a goldioalth certain 
jewels for the purpoaa of beiog melted and being 
utilized (or the makiog of the new jeweli. Every 
evening as Boon aa the goldemltb’s work for the 
day was over, the lady used to receive the half* 
made jewels from the goldemlth, and pat them 
into a box In the goldsmith’s room and keep the 
key in hor possesBion ; ^ 

Held that the mote leaving ol the box in a 
room In the goldemlth’e house, when the lad? 
betself took away the key of that room, oonld not 
amount to delivery within the meaning of 8 b 149 


and 148 and hence the goldsmith could not be 
regarded as a bailee in respect of the gold or the 
half fioiahed jewels. CP 32 0 3; P 33 0 1] 

V. Viswanatha Sasbri —for Petitioner. 

N. S. Maui and K. V. Sasha Iyengar — 

for Bespondeni. 

Order.—Much as I sympathise with the 
plaintiff, I am unable to hold that the 
oircumstaaces disclosed by the evidence 
warrant the decree which the lower Court 
has passed agaiost the defendant. The 
questioQ is whether the defendant can be 
charged as a bailee and made liable for 
the loss of some gold belonging to the 
plaintiff. The evidence shows that the 
plaintiff arranged that certain jewels 
which she desired to be made should be 
got made by certain goldsmiths working in 
the defendants bouse, apparently because 
there was more convenient accommoda¬ 
tion there. The plaintiff admits that she 
used to attend every day in the defen- 
daut's house during the time that the 
goldsmiths were at work. It is true that 
even according to the defendant's written 
statement he received at the oatset two 
old jewels from the plaintiff for the par- 
pose of f>elog melted into gold and being 
utilized for the making of the new jewels; 
but any bailment that could be gathered 
from that admission must be taken to 
have come to an end as soon as the plain¬ 
tiff was put in possession of the melted 
gold. There is nothing in the evidence to 
suggest that the gold that thus oame into 
the plaintiff's possession was ever there¬ 
after delivered" to the defendant by the 
plaintiff. All that the evidence discloses 
is that every evening, as soon as the gold¬ 
smiths’ work for the day was over, the 
plaintiff used to receive the half made 
jewels froDo the goldsmiths, put them into 
a box which the defendant had given her 
for her nse and put the box in a room in 
the defendant’s house. One of the plain¬ 
tiff 8 witnesses adds that even the key of 
that room was kept in the plaintiff's pos¬ 
session. On these facts, I do not see my 
way to hold that the defendant can bs 
regarded as a bailee in respect of the gold 
or the half QoUbed jewels. 

Under the provisions of Ss. 148 and 149, 
Contract Act, delivery is necessary to oon- 
stitute the bailment. It is true that the 
delivery may be made by doing noy- 
thing which has the effect of putting the 
goods in the possession of the intended 
bailee; bat the mere leaving of the box is 
a room in the defendant’s boose, when the 
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plaintiS heiBsU took away the key of that 
room, cannot certainly amount to dalive^ 
within the meaning of the provision in 
S. 149. If on those facts the plaintiff 
wanted to fasten a liability upon the 
defendant for the loss of the goods, she 
must make ont an affirmative ground of 
liability, and cannot ask the Court to treat 
the defendant as a bailee and throw upon 
him the onus of accounting for the loss of 
the jewels. The evidence shows that one 
morning, when the plaintiff went into the 
room to take out the jewels for further 
work, the je.wels were found missing. It is 
not the plaintiff's case that on the previ¬ 
ous day she handed over the unfinished 
jewels to the defendant. I cannot agree 
with the contention of the learned counsel 
lor the respondent that because in the 
€rst instance the old jewels were handed 
over to the defendant the bailment there¬ 
by constituted continued for all time. 
Civery day when the unfinished jewels were 
handed back by the goldsmith to the 
plaintiff, the jewels came back to her 
irassession and if at the later stages she 
•desires to throw upon the defendant the 
onus of exonerating himself from the obli¬ 
gations of a bailee, she must prove some 
acts whereby the articles could be held to 
have gone into the defendant s possession. 

I find no such proof in the present case. 

In these circumstances I do not think 
it necessary to consider whether, even if 
the defendant could be regarded as a 
bailee, the oiroomstanoes are such as to 
protect him under Bs. 151 and 152, Con. 
tract Act. X must however observe that 
1 see nothing whatever in the evidence 
and in the oiroumstanoes of the case to 
warrant the learned Judge’s suggestion 
that "it is not unlikely that the defendant 
appropriated the property and made a 
ehow of theft in his house". Though the 
plaintiff denies any knowledge of the 
defendant having complained of theft in 
his house, her second witness admits that 
4he defendant did complain of a theft and 
'that the plaintiff was also aware of such 
•oooaplaiBt. But in the view that I have 
taktt that no bailment has been proved, 
dt is unneoessary to consider this question 
iurther, The revi^on petition must be 
■aUowed and the decree of the lower Court 
4et aside* The petitioner will be entitled 
to hie costs in t^ Court; but I direct that 
in the bwer Court each party will bear 
hiaooBti. 

- o.bx/d. 8. Pe tttion allwftd, 

1988 Mis A 6 
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Venkatasubba Rao and Newsau JJ. 

Colleoior of Kiitna^ 

Appellant. 

V. 

Sreemanthu Raja Yarlagadda Siva. 

rama Prasad — Respondent. 

Appeals Nos. 290 to 295 and 354 to 391 
of 1935, Decided on 3rd August 1937, 
against decree of Dist. Court, Kistna at 
Masulipatam, in C. C. Nos. 1 etc. of 1935. 

Land Acquieition—Melawafain Interejt— 
Method of aiieiting capital value explained— 
Grosa income minus peihkuah and coiti of 
realizing revenue at 10 per cent, it nett 
income—Tbit nett income multiplied by num¬ 
ber of yeart’ purchate according to prevalent 
rate of inlerett plut addition of IS per cent, 
givet value for compulsory acquisition. 

The principles which should be applied in asses¬ 
sing the capital raloa of the melwaram interest in 
land may be thus stated. It is necessary to start 
with the one known fact—the gross income of the 
zamindai from the land which is being acquired. 
The next step should be to ascertain the nett 
income. This oan be done only roughly by deduc¬ 
ting a proportion of the peshkasb payable by the 
zamindac to Government and also a proportion of 
the cost of revenue colleotion and administration, 
it would be fair and equitable to make a deduction 
of 10 per cent, of the gross income towards the 
expenses of a revenue collecting and administra¬ 
tive staS. Having thus ascertained the nett 
annual revenue of the zamindar from the land 
being acquired, it must be oapltalized by oomput- 
ing the number of years’ pucobass. Twenty times 
the nett revenue from property has lu the past 
been commonly taken to be the capital value of 
any property or Interest in property, and the true 
juitlfioation for (his was that approximately 6 per 
oent. was the prevalent rate of interest. But it la 
clear that the number of years* purchase must 
depend on the rate of interest prevailing on gilt- 
edged securities at the time of the acquisition, i.e. 
on the date of the notification under 8. 4, Land 
Acqalsltlon Act. The higher the rate of Interest 
on that date, the fewer will be the number of 
years’ purchase. Twenty times the nett income 
would be fait If the prevailing rate of interest was 
6 pec cent., but if it ^as 2i, nothing less than 40 
times the nett income would be adequate compen¬ 
sation. To the figure thus arrived at must be 
added the usual 16 pet oent. for oompulsory acqui¬ 
sition: 16 ifad 369 (P 0) and 10 Oal 769. Re/. 

[P 34 0 IJ 

Govfc. Pleader — for Appellant. 

V. Govindarajaohari — for Respondent. 

Nevsam J. —The short qneation arising 
for deoision in all these appeals is what is 
the proper method of valnipg the 
waram interest in land whioh is heing 
aoquired for publlo purposes. The meth^ 
adopted by the Land Acquisition Officer in 
these oases was to deduct the proportionate 
peshknah from the melwaram revenue and 
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then to mnltiply the nett income thna 
foand by 20. The learned District Judge 
was unable to find a better method but 
thought that the nett income should have 
been multiplied by 30. Many of the 
reasons which be gave for adopting the 
figure 30 in preference to the figure 20 do 
not at all commend tbemselves to us. 
These appeals have been filed by Govern¬ 
ment with the object of restoring the 
award passed by the Land Acquisition 
Officer. Cross appeals have also been filed 
by the zamindar. 

Now, it seems to us that the principles 
;wbiob should bo applied in assessing the 
capital value of the melwaram interest in 
land may bo thus stated. It is necessary 
to start with the one known fact—the 
gross income of the zamindar from the 
land which is being acquired. The next 
step should be to ascertain the nett income 
This can be done only roughly by deduct, 
ing a proportion of the peshkush payable 
by the zamindar to Government and also 
la proportion of the cost of revenue collec. 
tion and administration. Neither oalcula. 
tion presents any real difficulty. We think 
that it would be fair and equitable to make 
:a deduction of 10 per cent, of the gross 
income towards the expenses of a revenue 
collecting and administrative staff. Hay. 
ing thus ascertained the nett annual revenue 
of the zamindar from the land being 
acquired, it must be capitalized by compu. 
ting the number of years’ purchase. Twenty 
times the nett revenue from property has 
in the past been commonly taken to be the 
’Capital value of any property or interest in 
jproperty, and the true justification for 
this was that approximately 5 per cent, 
was the prevalent rate of interest. But it 
|is clear that the number of years’ purchase 
Imnst depend upon the rate of interest pre- 
'vailing on gilt-edged securities at the time 
,of the acquisition, i. e. on the date of the 
notification under S. 4 of the Act. The 
^higher the rate of interest on that date, 
the fewer will be the number of years’ 
purchase. Twenty times the nett income 
jwoald be fair if the prevailing rate of 
linterest was 5 per cent., but if it was 2^ 
;psr cent, nothing less than 40 times the 
nett income would be adequate compen. 
sation. Of course, to the figure thus arrived 
at must be added the usual 15 per cent, 
for compulsory acquisition. 

Applying these principles to the oases in 
hand, we find that both the Land Acquisi. 


tion Officer and the learned District Judge 
failed to make any deduction from the 
gross income on account of the costs of a 
revenue establishment. Further we find 
that the notifications in these oases were 
made at the end of 1933 in some cases- 
and at the beginning of 1934 in others, 
when the rate of interest on gilt.edged 
securities was approximately 3^ per cent. 
In the circumstances we are not prepared- 
to interfere with the District Judge’s order 
adopting 30 years’ purchase as the proper 
estimate of the capital value of the mela- 
waram, but the income to be multiplied by 
30 should first be reduced by 10 per cent, 
in order to arrive at a true estimate of the 
zamindar s income by allowing for essen¬ 
tial establishment charges. We direct 
therefore that 10 per oent. be first deduc¬ 
ted from the gross income to allow for 
collection charges, then proportionate pesh¬ 
kush should be deducted and the result 
multiplied by 30. Finally 15 percent, should 
be added as compensation for compulsory 
acquisition. The Government appeals bavn 
thus succeeded in part, though nob on the 
grounds urged, while the cross appeals 
have failed. In the oiroumstances, each 
party will bear bis own costs in appesis- 
and in the memos of objections. Let these 
oases fall into two batches (one batch 
A. 8. Nos.290 to295 of 1936 and thesecond 
batch A. S. Nos. 354 to 391 of 1935) for 
the purpose of computing the fees between 
the Government and the Governmeot' 
Pleader. 

Yenkatasubba Rao J.—I agree. The 
only real question that these appeals raise 
is, what is the number of years' purchase 
at which the rental of the lands acquired 
should be capitalized? The contention of 
the learned Government Pleader that there 
prevails a rule to be rarely departed from 
that no more than 20 years’ purchase 
ebould be allowed, does not rest upon 
any sound principle. What does the 20- 
year purchase rule imply ? It means that 
the value of the property might be taken 
to be a capital sum which, if invested st 
the rate of 6 per oent. per annoifi, wonld 
yield an income equivalent to the rent- 
Thus, if Bs. 500 represent the annual 
return and the 20.year rule is adoptedi 
the capitalized value of the property would 
be Re. 600 z 20. i. e. Be. 10,000. Now 
let this sum be invested at 5 per cent- 
interest. It wonld yield a return of Be. 60^ 
Therefore the 20.year purchase rule reeto 
upon this assumption. The dvfuer of the 
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property compuleoiily acquired, if paid 
twenty times the annual rental, would get 
a 6 per cent, return upon bis money (5 per 
cent, of any given amount being the l/20th 
of it). There is another assumption upon 
which this rule rests, namely that the 
return expected from immovable property 
is 5 per cent, and that therefore if the 
rental is capitalized at 20 yeara' purobase, 
the owner would be properly compensated 
for the acquisition. It will thus be seen 
that the rule of the number of years' pur. 
chase is not a theoretical or legal rule, but 
depends upon economic factors, such as 
the prevailing rate of interest. That there 
is no uniform or rigid principle in regard 
to the number of years’ purchase is illus. 
trated by several decisions. In 11 C W N 
875^ at p. 878 and 16 Mad 369^ the rentals 
were capitalized at 25 years’ purchase, and 
in 10 Cal 769^ at p. 774,23 years’ purchase 
was awarded. 

The return from landed property, gene, 
rally speahing, reflects the prevalent rate 
of interest on money investments. One of 
the criteria in determining the compensa¬ 
tion to be awarded is the market value of 
the land at the date of the publication of 
the notification under 8. 4 (1) (S. 23, Land 
Acquisition Act). In the present cases the 
relevant notifications were published 
towards the end of 1933 and the beginning 
of 1934. The Government of India loan 
at that time took the form of a 3| per 
cent, issue liable to income-tax. The issue 
price was reckoned at Bs. 96 per cent, and 
the loan was repayable at par between 
1947 and 1950. When there is definite 
evidence that the actual return on in. 
vestments is 31 per cent., it would be 
wrong to adopt the arbitrary rule of the 
20 years’ purchase. The return having 
been ascertained, the years’ purchase is 
arrived at by dividing 100 by the figure of 
such return. In the present oases the 
return is about 8ipercent. and the number 
of years' purchase, which it would be tight 
to allow, would therefore be about 30. 

The learned District Judge has capita. 
Us6fi the rentals at 80 years’ purchase and 
with Us eonclusion we agree, although as 
pointed cat by my learned brother, bis 
reaeoni are wrong. The rent that is to be 

1. Hatifobnnte Keoel v. Beoy. of State, (1907) 
110 W » ^B. 

Bi Beoy# of Btalt v. Bhanx&ngaraya UodaUar, 
(1898) 16 Ha 669:^601A M(F 0). 

State V, Sham Baadnt, (1884)10 


capitalized is the nett and not the gross 
rent and the question arises, what should 
be the deduction on account of collection 
charges and other oontingenoies? Here 
again there is no uniform rule, but having 
regard to the nature of the property ac- 
quired, we think that besides the pesbkush, 
10 per cent, of the gross collections may be 
deducted on account of out-goings. On this 
basis the computation should be made and 
to that sum will be added the statutory 
allowance of 15 per cent. 

C.R.k./b.d. Order accordingly . 
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In re K. S. Bathinam Pillai and 
another — Petitioners. 

Criminal Revn. Case No. 22B and Petn. 
No. 214 of 1937, Decided on 27th Septem. 
ber 1937, from order of First Class Sub. 
divisional Magistrate, Mayavaram, in M. C. 
No 40 of 1936. 

(•) Criminal P. C. (1898), S. 117 (5)-Charge 
againrt two person* that they are desperate 
end dangerous — There can be no intimate 
connexion between two persons in regard to 
their character and so joint enquiry cannot 
be held. 

A joint inquiry under B. 117 (5) ia out of the 
queation when one charge at leaat la that two 
persona are so desperate and dangeroua aa to 
tender their being at large without security bazar- 
douatothe oommunlty. There certainly can be 
no euoh iDtlmate connexion between two indivi¬ 
duals in regard to their oharactera as to render 
them liable to a joint inquiaition l A I B 1923 All 
35' A 1 B 2925 Mad 169 and 27 Cal 7S1, Bel. on. 

’ [P 36 0 2; P 37 0 1] 

(b) Criminal P. C. (1898), S. 110 - Applioa- 
bility S. 110 cannot be used against merely 
undisciplined people as local bosses and 
faction leaders. 

Section llO ia obviously not intended for nae 
againat merely undiaoiplined people euoh aa local 
boBBea and faction leadeta to clip their wlnga, to 
deplete their teaouroea by an expeoalve Inquiry, 
to humble their pride by treating them aa crimi¬ 
nal ma men and to advertise publicly their high¬ 
handed behaviour. To apply the aection to euoh 
aa these la undoubtedly to abuse it. The section 
la Intended to protect the pahllo againat irreepon- 
aible criminal maniacs and despetadoea and the 
weapon of public opinion la the only one adapted 
to the luppreasion of nndlaolpllned 

(c) Crimin.l P. C. (1898), S. 117 «) - Coo- 
TiekioD by public opinion should Uko the 
place of eoDvIelion by Court only In 
Uenal eireumsIancea-Person 
of eny erinio—No pwaomptloo that be ac cri 

Bftotten XIT (4) “ ttoiptton to J" SwaM 

mlvToTiaMO. Bid Ilk# oil «xo.,tloii# to U 
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epariogl 7 used and ooly in exceptional oircam- 
etances. ConTiclion by public opinion should 
only be permitted to take tho place of conviotion 
by a Court in rare and exceptional circumstances, 
as for example, where the advent of a suspioious 
stranger in a village ooinoides with a series of 
crimes, and suepioion waxes so strong and is so 
well justified that it may fairly bo allowed to take 
the place of proof and in such unusual oircum* 
stances the section sanctions an experimootal use 
of the security seotions. But where a person has 
lived all bis life in a locality and has never even 
been accused before a Court of law for any crime, 
fat less convioted, there is absolutely no justifica* 
tion for any such experiment or for making any 
presumption that he is a criminal, not to say a 
habitual criminal. [P 37 0 1, 2] 

K. 8. Jayarama Ayyar for K. Venkata, 
ramani and R. Bundaralingam — for 
PelUioners, 

T. S. Anantharaman for Publio Proseoa. 
tor — for the Crown. 

Order, This is a petition asking the 
Court to quash security proceedings ini. 
fciated by the Subdivisional Magistrate of 
Mayayarau against the two petitioners 
who are mirasdars and residents of Manig. 
ramam. By an order dated 2l8t November 
1936, the petitioners were called upon to 
show cause why they should not furnish 
security for their good behaviour for two 
years. The order stated that it was based 
on information that they habitually com. 
mitted the offences of extortion, mischief, 
theft and assault and were so dangerous 
and desperate as to render their being at 
large, without security, hazardous to the 
oommunity. It purported in fact to be 
made under Cl8.(a).{d). (e) and (f) of 8.110, 
Criminal P. C. The substance of the infor. 
mation given to the Magistrate was set 
out in an appendix consisting of 21 beads 
of charge. 117 witnesses were oited to 
prove the information. 24 of these were 
examined between 9bh December 1936 and 
23rd February 1937 (i. e. in 2i months) 
and they were examined by the Magis. 
trate, who is a tonring officer, at several 
sittings in nine different camps in his dlvi. 
Bion,^ As the end was still not in sight, the 
petitioners then presented this petition 
and proceedings were stayed. 

Various grounds have been urged on 
behalf of the petitioners for quashing the 

grievance is that 
in 1936 oounter.petitioner 1 was shot at 

and wounded by some members of the 
opporite faction who were tried and oon 
vioted for the offence. Borne persons who 
gave evidence on behalf of the accused in 
that case are now witnesses for the prose 


PiLL.lI {Newsam J.) A.I.R. 

oution in this case. Another ground takeo 
is that the time and place at which the 
incidents mentioned in the heads of charge 
took place are not given. Borne of the 
incidents are stale, some were the sobjeot 
matter of criminal complaints which were 
dismissed. In the third place it is urged 
that there is no justiBoation at all for a 
joint inquiry. It is not even pretended 
that the two counter, petitioners (peti* 
tioners herein) have been habitually asso* 
elated together or in all the matters now 
under inquiry. The first incident for exam- 
pie (looting of bouses in 1936) relates to 
counter-petitioner 2 only. His men were 
tried for this alleged offence and were 
acquitted. The second incident (extortion 
of Rs. 2-4-0) relates to counter-petitioner 1 
only, according to the evidence of P. Ws. 8 
and 9. But there is no indication in the 
order that both incidents do not relate to 
both petitioners, and no details of time 
and place were given for either. 

I propose to take this latter point first. 
S. 117 (5), Criminal P. C., states that 
where two or more persons have been 
associated together in the matter under 
enquiry, they may be dealt with in the 
same or separate inquiriee as the Magistrate 
shall think just. It has not been denied 
before me that the two ooanter.petitioners 
were not associated together in all the 
matters under inquiry, and therefore it is 
not only not just, but it is not legal to deal 
with them both in the same inquiry. That 
such a joint inquiry prejudices the counter* 
petitioners in oases of this nature has been 
repeatedly laid down. Walsh J. in a css® 
reported in 45 All 109* has said ; 

OommoQ 86086 and common justioc dlotoW 
that pcoo6odiog8 against a man for badma8bl 
Bbonld be ooofiood to blmself alone, unless tbs 
case Is that he has a confederate oc a pattoer to 
whom all the evldenos is equally applicable. 

And Madhavan Nair J. in a case re* 
ported in 47 M L J 689* approved of these 
remarks and further approved of ft oo®' 
ment in 27 Oal 781* that a joint inquiry is 
out of the question whan one obargo at 
least is that two persons are so desperaH 
ftnd dangerous as to render their being aa 
large with out security hazardous to tbtf 

1. Emperor ?. Angnu Singh, (1938) 10 A IR 
36=711 0 866=24 Oc L J 257=45 All l69== 
20 A L J 881, 

3. Kutti Qoundan In re, (1926) 12 A IB ^ 
189=86 10 49=36 Or Ii J 678 = 47 M u J 
689. 

8. Hatl Telang v. Qaeeu*Bmpteas, (1900) ^ 

781=4 OWN 631. 
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oommnnity. There oertainly oan be no 
Buoh intimate oonnexion between two 
individnals in regard to their obaraoters as 
to render them liable to a joint inquisition. 
On this ground alone, I think, the present 
proceedings should be terminated. 

But there is another and I think an 
even stronger ground for quashing the pre. 
sent proceedings. Neither of the petitioners 
has ever been convicted of any crime. A 
mere perusal of S. 110 is sufficient to show 
that it is intended to deal with ex-convicts 
or habitual criminals and dangerous and 
desparate outlaws who are so hardened 
and incorrigible that the ordinary provi¬ 
sions of the penal law and the normal fear 
of condign punishment for crime are not 
sufficient deterrents or adequate safeguards 
for the public. As an additional measure 
of protection against this hopelessly irres¬ 
ponsible class of persons, the section pro¬ 
vides that they may be called upon to 
find truly responsible and reliable persons 
willing and able to answer for the good 
behaviour of their proteges. In other 
words, persons so addicted to crime that 
the ordinary sanctions of law are power- 
less to control their incurable proclivities 
are placed in much the same category as 
lunatics. They must either find eligible 
and responsible guardians or be tempora- 
rily confined for the public safety. 


The section is obviously not intended 
for use against merely undisciplined people 
such as local bosses and faction leaders to 
clip their wings, to deplete their resources 
by an expensive inquiry, to humble their 
pride by treating them as criminal mad 
men, to advertise publicly their high- 
handed behaviour. To apply the section 
to such as these is undoubtedly to abuse 
lit. It is only possible to do so by inter, 
preting B. 117 (4), Oriminal P. 0., as if it 
laid down a general rule of evidence for 
every security case. The section is as 
follows: 


Vor the purposet of thia aaetion the fact that a 
ptnon la a habltoal offender or la ao desperate and 
can^ona aa to tender hia being at large withoni 
haaardooa to the community may 
provad by evldenoe of general repnke or otberwiaec 

The words underlined iitalieited] make 
it quite cleat that this is an exceptior 
bo the general rule of evidence and like 
all exceptions to be sparingly used and 
only in exceptional oiroumstanoes. The 
general rule of law, of course, is that 
nvery man is presumed not to be a crimi' 


nal or an offender until be has been found 
guilty by a competent Court. Conviction 
by public opinion should only be permitted 
to take the place of conviction by a Court 
in rare and exceptional circumstanced, asj 
for example, where the advent of a suspi-, 
oious stranger in a village coincides with a> 
series of crimes and suspicion waxes so 
strong and is so well justified that it mayj 
fairly be allowed to take the place of proof; 
and in such unusual oiroumstanoes the: 
section sanctions an experimental use of! 
the security sections. But where a person 
has lived all his life in a locality and has 
never even been accused before a Court of 
law for any crime, far less convicted, there 
is absolutely no justification for any such 
experiment or for making any presumption 
that he is a criminal, not to say a habitual 
criminal. 

Id the present case the allegations 
against the oounter-petitioners amount to 
this : that they are tyrannical and high- 
handed, self-appointed village dictators ; 
that they fine poor people who disobey 
them, force people in a better position to 
put themselves in their power by execut¬ 
ing pronotes in their favour, punish labour, 
ing men for alleged disrespect to them 
(snob as not dismounting from a bicycle 
when passing their bouse), and even gratu¬ 
itously interfere in marriages between 
third parties. As no complaints were ever 
made by any of the people thus bullied, it 
is safe to conclude either that they were 
not themselves wholly blameless and had 
to acknowledge that rough justice had been 
done to them or that they admire bullies 
and like being bullied. 

It is only necessary to repeat that 
8. 110, Oriminal P. C., is intended to pro. 
teot the public against irresponsible ori. 
minal maniacs and desperadoes and that 
the weapon of public opinion is the only 
one adapted to the suppression of undieoi- 
plined local dictators. For the above 
reasons, I direct that these proceedings be 
terminated. 

O.B.K./S.O. Proceedings quashed. 
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Yaradachariar and Pakduang 


Row JJ. 


V. N. Subramania Iyer — Appellant. 

V. 

K. M. S. li. M. Kannappa Chetti and 
others — Respondents. 

Appeal No. 218 of 1934, Decided on 
5tb May 1937, against decree of Sub- 
Judge (Principal), Kumbakonam, in 0. S. 
No. 29 of 1931. 

(r) Limitstion Act (1908), Arts. 89, 90 — 
Agent serving his principal under salary chit 
for period of three years - Agent given power 
of attorney to facilitate conduct of business 
—On expiry of term, another salary chit 
executed by which salary and percentage com¬ 
mission were only changed —Suit by principal 
for accounts on termination of agency alleg* 
tng excess of authority in certain transac¬ 
tions—Suit held governed by Art, 89 and 
not by Art. 90 Period of agency under two 
salary chits held single one. 

The dclcodaDt was the agcot of tbo pbintiS 
under a salary chit dated 28tb April 1919 which 
was for a period of three years. He was also 
given a power ol attorney to facilitate the con¬ 
duct of business In May 19-2-2 another salary 
chit was executed wherein the salary and tho 
percentage of commission were varied but tho 
same power of attorney was continued. The 
business of the agency was terminated on 29th 
January 1926, The principal instituted tho suit 
for accounts against the agent on 26th January 
1928 and in the plaint ho also alleged that in 
eertaiu transactions the agent bad acted in 
excess of his authority. The agent pleaded bar 
ot limitation under Art, 90. and alternatively 
that the two agencies under the two salary 
obits should be treated as distinct agencies and 
the suit in regard to tho fitot period should bo 
held to bo barred : 


Held that though, as tho principal was in i 
session of the accounts relating to the ageot’a o 
duct ol the agoDcy, the principal had not to p 
or a general accounting and only took except 
to particular matter appearing in tho acoou 
and alleged that in certain transaotious the ag 
had acted in excess of bis authority, yet the i 
was one for accounts governed by Art. 89 i 
not by Art. 90, and that as the object of 
salary chit was only to fix the salary of the ag 
and as there was a continuous course of mam 
ment by tho agent and no new aoooants w 
opened or no now power ol attorney was exeoc 

second period, the period fi 
1919 up to 1925 must be considered as one eii 
agency -.AIR l$id Mad SI and A I R i 
iZfld 455, fleZ. o«. [P89 01 

^ (b) Principal and Agent — Suit for 
counts—Agent entitled to share of profits 
Interest on capilat is not to be eherged 
taking accounts unless there is egreemeni 
that effect. 

The ordinary role of law as between parti 

agent wh, 

tJlV of tb® Ptofitf 

the bneinees Is that interest on capital la nol 


be charged in taking accounts unless there Is 
some agreement to that effect- [F 40 G 1] 

The agreement between a principal and agent 
provided that 'interest expenditure' was to be 
allowed before profit was ascertained : 

Held that cho provision in the agreement 
meant that payments actually made by way ol 
interest to strangers and not interest on the capi¬ 
tal invested by the principal were to be allowed 
before ascertainment of profit : (2866)5 Bq S26, 
Distxnii. [PlOOlj 

(c) Principal and Agent —Suit for ac¬ 
counts Certain realisable assets at date of 
termination of agency not realized due to 
laches on part of principal or subsequeat 
agent — Agent is entitled to have credit for 
such assets in calculation of profits between 
them. 

Whereon the date the agent left the businsea, 
particular outstandings arising out of credit tran¬ 
sactions during the period of the agency were 
realisable assets, the mere fact that by reason of 
subsequent events, i. o. on aocount of change in 
the situation of the debtors or because of laches 
or negligence on the part of the principal or his 
agent in making the colleotion some of these out- 
fitandings have not been realized, should not be 
insisted on to the prejudice of the agent iu o^l' 
culating the profits in tho taking of accounts bet¬ 
ween the principal and agent. [P iOO 2; P 4101] 

K. V. KrishDaswamy Iyer and B. Bama* 
subbu Iyer — for Appellant, 

T. M. KrishDaawatny Iyer and T. 8< 
Kriabnamurbhy Iyer — for Bapoit, 
dents, 

JudgmoDt.—This appeal arises oat> of a 
suit between a prinoipal and bis agent. 
The plaintiff had a oloth shop in Kumba- 
kooam and be was also doing some money 
lending bueiuess there. Tbe defendant 
became his agent at Kumbakonam under 
a salary chit (Ex. A) dated 28th April 
1919. As usual it was for a period of 
three years and provided that the defend, 
ant should receive a salary of Be- 1’^'^ 
mensem. On 18th of May however, tbe 
plaintiff gave a letter (Ex. 1) to the 
defendant which records a previous under¬ 
standing to tbe effect that in addition to 
salary, the defendant was to be paid 5 
cant, of the profits after deduction 
interest oharges” and other charges. 
facilitate the conduct of business, a pow®* 
of attorney (Ex. B) was executed by the 
plaintiff in favour of the defendant on 
12th November 1920; this was not io 
terms limited to any specified peri®®’ 
When approaching the expiry of the three 
years term tinder Ex, A, the defendant 
was apparently pressing the prinoipal for 
increased remuneration and in Ex. I*®* 
dated ISfch May 1922, the principal wrote 
to the defendant to say that from 28 tn 
April 1922 (when the stipulated 
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Ex. A ends) the salary might be fixed 
aoooiding to the scale that might be set. 
tied hereafter. Ultimately, on 24th August 
1922, a new salary obit (Ex. C) was 
executed by the defendant and aooepted 
by the principal, under which the defend, 
ant was to be paid a salary of Rs. 90 per 
mensem and the share of profits was 
fixed at 7 per cent, both to take effect 
from l3bh April 1922. The defendant 
-continued in the business of agency up to 
29th January 1925 when he started a 
new business of his own and left the 
plaintiff’s shop. 

A number of allegations were^ made 
against the defendant in the plaint, in 
respect of the manner in which he had 
conducted the business and in respect of 
the alleged omissions on his part to render 
proper accounts and to prepare stock list, 
outstandings list and so on, On most 
matters the lower Court has found in the 
defendant’s favour. But as it was of 
opinion that there had not been a com. 
plete rendering of accounts, in the sense 
contemplated by law as between principal 
and agent, it passed a preliminary decree 
for accounts being taken. It is in respect 
of some of the directions given in that 
preliminary decree that questions have 
been raised in the appeal as well as in 
'the memorandum of objections. A gene, 
ral question was also raised in the 
appeal to the effect that the suit was 
harred by limitation. 


The question of limitation may be dis. 
posed of at the outset. On behalf of the 
appellant (defendant) Mr. K. Y. Krishna, 
awaml Ayyar contended that the suit must 
-be held to be governed by Art. 90 and not 
'by Art. 89 and, in the alternative, that 
.^ven under Art. 89, the two agencies under 
Ex8. a and C most be treated as distinct 
agencies and the suit must be held to be 
loaned so far as the accounts of the first 
r^enoy are concerned, because the present 
iBuit was instituted only on 25th January 
1928. We do not think that either of 
{ttiflae contentions is well founded. The 
present salt is undoubtedly a suit for ac* 
count, though, as the plaintiff was in pos. 
session of the accounts relating to the 
defendant's eondnot of the agency, the 
plaintiff had not to pray for a general ac. 
counting bat only tooh exception to parti, 
lenlar matters appearing in the accounts. 
iThe mere fact tLit.tbe plaint also con. 
'talned allegations that in certain tranaao. 


tioos the defendant had acted in excess of 
his authority will not make the suit any 
the less one governed by Art. 89 : sec 41 
Mad 1.^ The argument founded upon the 
existence of two salary chits is equally un. 
tenable. As has been observed in 31 M L J 
685^ and the connected cases, the principal 
purpose of the salary chit is to fix the 
remuneration of the agent. Whether on 
the termination of the period fixed in the 
salary chit the agency also terminated or 
not is a question of fact and not a question 
of law. The defendant himself in his de- 
position admits that the object of the 
salary chit was only to fix his salary ; he 
adds 'the period of business was not fixed, 
i. e. of the business to be done by me . 
When it is remembered that there was a 
a continuous course of management by the 
defendant and no now accounts ^ were 
opened for the so-called second period of 
agency and no new power of attorney was 
executed in respect of the second period of 
agency and the increased remuneration 
provided for under Ex. 0 is made to take 
effect not from the date of Bx. C but even 
from 13th April 1922, which covers part 
of the period covered by Ex. A, we do not 
think there is any justification for artifi¬ 
cially splitting up the defendant's conduct 
of the plaintiff’s business into two separate 
agencies. We therefore overrule the plea 
of limitation. 

The main obieotion taken on the merits 
in the memorandum of appeal relates to 
the way in which the lower Court has 
directed the profits to be calculated for the 
purpose of determining the five per cent, 
or seven per cent, payable to the defendant 
under Bx. 1, as part of his remuneration. 
The plaintiff had invested some money as 
capital in the Kumbakonam business. In 
the deposition be states it was Bs. 21,000. 
He claims that before the profits of the 
business can be ascertained for the purpose 
of calculating the defendant’s share there, 
in, interest at reasonable rate on the oapi- 
tal thus invested by him should be de- 
ducted. The lower Oonrt has acceded to 
‘this contention apparently on the ground 
that the plaintiff spoke in favour of it m 
bis evidence. The matter is however one 
of ooDstruotion of Bx. 1 and not one to be 
decided on oral evidence. 


1 . UuthUh Ghetty v. AUgappa. A I B 1918 
Sl=i6 I 0 480=il Mad 1. . . 

a. E.m.n»th.a Ohetty .. f.;'. * * « 
i56s8610 604^81 M L J 



40 Madras 


SUBRAMANIA Iyer V. Kannappa Chetti 


A. I. R. 


The ordioary rule of law, as stated in 
Lindlay on Partnership, Edn. 10, page 465, 
is that as between partners or between the 
principal and an agent who is paid for bis 
services by a share of the profits of the 
busineES, interest on capital is not to be 
charged in taking accounts unless there is 
some agreement to that efTect. The deoi. 
sioD in (1868) 5 Eq 326^ carried this rule 
BO far as to disallow interest even in a case 
where the principal bad invested borrowed 
money in the business. The present case 
is no doubt distinguishable as one in which 
there is an agreement between the parties 
regulating the matter. But in determining 
the scope of that agreement, one has to re. 
member that such is the rule of law and 
except to the extent to which the agree, 
meet has clearly indicated a different 
arrangement between the parties, the de. 
fendant will be entitled to the benefit of 
the general role. There can be little doubt 
that the present case differs from (1868) 5 
Eq 326,^ so far as any portion of the 
money invested in the business bad been 
borrowed. Ex. 1 expressly provides that 
the profits are to be ascertained after 
allowing for “interest expenditure" but 
the collocation of the words “interest ex. 
penditure (vatti ohilavu) clearly sug¬ 
gests that all that was meant was 
charges or outgoings" to be debited to 
the business on the ground that they 
had to be paid to outsiders. It seems to 
us too much to say that the parties in. 
tended that the profits realized in the busi. 
ness should be notionally divided into two 
portions, one to be regarded as interest on 
the capital invested in the business and 
the other to represent profits. It is .note, 
worthy that the document does not provide 
any standard or rate with reference to 
which the interest is to be so calculated. 
The use of the expression “vatti ohilavu" 
is more consistent with the view that the 
parties meant to exclude only the payments 
.actually made by way of interest to stran. 
Igers. The direction in the lower Court's 
decree must therefore be varied to the extent 
that it allows even interest on the plain. 

tiff’s capital to be oondnoted before asoer. 
taining the profits. 

The other objection raised by Mr. K. V 
Krishnaswamy Iyer in hie appeal is against 
the direction in the lower Court’s decree 
tbftt the pro6t8 ehould be ascertained on 
the basis of the amount aotnally rea lised’ 

3. Bioton V. GriaBeH, (1868) 6 Eq 326. 


by the sales or other kind of business done 
by the defendant after deducting the shop 
expenses ignoring all bad and irrecoverable 
debts. This matter assumes importance 
in the case because the defendant bad in 
accordance with the course of businsss 
made sales in credit to a large extent and 
a considerable portion of these outstaud- 
ings had not been realised by the time the 
defendant left the plaintiff’s business. The 
implication of the direction above quoted 
from the lower Court’s decree is that 
except to the extent to which the amounte 
due from customers to whom goods bad 
been sold on credit bad actually been 
realised in cash, the business abonid be 
deemed to have made no profits at all for 
the purpose of ascertaining the defendant’s 
share of the profits. This implication is 
not altogether justified. Mr. Kriehnaswami 
Iyer went to the extreme length of con. 
tending that as the debts due from the 
oustomers were taken over into the new 
accounts which the plaintiff opened when 
the defendant left the shop, all the debts 
BO taken into the new account must be 
deemed to have been actually realised or 
at any rate to have bean accepted as good 
assets and the profits should therefore 
have been calculated on the basis that 
they all have been realised. We do not 
think this extreme contention is warranted. 
The process of a succeeding agent taking 
over at a valuation the outstandings doe 
during the conduct of a business by a prior 
agent is no doubt welUhnown amongst 
Chatties; but the evidence does not show 
that any such process was gone through 
in the present ease. The business was a 
single business and when the defendant 
left the business the plaintiff had no alter, 
native but bo accept all the outstandings aa 
they stood at the time the defendant lof^ 
the business and make his best efforts to 
realise them. The mere fact of the entries 
having been carried into the new books 
does not justify the inference that all tbs 
outstandings were accepted by the plaintiff 
as good assets. 

On the other hand, Mr. K. V. Krishna^ 
Bwami Ayyar is justified in his contention 
that where particular outstandings arising 
out ^ of credit transactions were really 
realisable assets on the date when the 
defendant left the business, the mere fact 
that by reason of subsequent eventSt i* 
either on account of change in the situatiion 
of the debtors or because of laches ori 
negligence on the part of the plaintiff orj 


1938 Ke8A7AnNambudbi V. PUTHUSSEEi Theva Amma (Burn/.) Madras 41 


hie agents in making the oolleotions, some 
of these outstandings have not been 
realised should not be insisted on to the 
prejudice of the defendant, even in oalou* 
lating proBts. It is also true that the 
outstandings need not be classified under 
these two heads as though they are 
exhaustive ; it is possible that some out* 
standings still remain unrealised or have 
merged in later accounts, without having 
actually become bad and irrecoverable. 
This possibility must be ascertained with 
reference to the facts in each case. The 
direction in clause (d) of the lower Court's 
preliminary decree must therefore bo 
varied so as to make it clear that in ascer* 
taining profits for the purpose of caloulat* 
ing the defendant’s share therein, the 
Commissioner and the Gonrt will have doe 
regard to the state of the debtors at the 
time that the defendant left the business 
and while the plaintiff will be entitled to 
exclude the debts which may be actually 
found to be or to have become bad or 
irrecoverable through no fault of his or his 
agent, the defendant will be entitled to 
have taken into account not merely the 
outstandings actually realised but the out¬ 
standings which might in due course have 
been realised except for the laches or 
negligence or undue delay on the part of 
the plaintiff or his later agents. It was 
suggested by Mr. K. V. Krishnaswami Iyer 
that the question as to what outstandings 
must be treated as bad and irrecoverable 
must be decided by the Court. This is of 
oouise so. But normally the matter will 
be dealt with in the first instance by the 
Commissioner and both parties will be at 
liberty to raise objeotions before the Court 
to any opinion pronounced by the Com- 
misrioner on this point. Subject to the 
modifications above indicated, the decree 
of the lower Court is confirmed and the 
appeal is otherwise dismissed. As the 
appellant has succeeded in part and failed 
in part, there will be no order as to costs 
in the appeal 

In the memorandum of objections the 
plidntiff attempts to raise two points : (1) 
one Hainst the finding of the lower Court 
as to the defendant’s authority to sell 
goods on credit and (3) the other against 
the lower Oomrt'e finding disallowing the 
plaintiff’s claim in respect of the lace 
bu^ness carried on by in partnership 
with one Chellam Iyer. As regards the 
first point, we see little lorce in the objec¬ 
tion ; not merely has it bmn the oonrse of 


business to sell on credit but the evidence 
also shows that the plaintiff was all along 
aware of this course having been followed 
by the defendant and never took any 
exception. As regards the lace business, 
the lower Court was right in its view that 
it had nothing to do with the particular 
contract of agency to which the suit 
relates. The memorandum of objections 
is accordingly dismissed with costs. 

O.BX/k.B. Appeal partly allowed. 


A. I. R. 1938 Madras 41 
Bukn J. 

Eiai%eri Munootta Mangalath Illath 
Kesavan Nambudrt and another 
Appellants. 

V. 

Puthusseri Theva Amma and others 
Bespondents. 

Second Appeal No. 1047 of 1932, Decid¬ 
ed on 26th November 1936, against 
decree of Dist. Court, North Malabar, in 
A. B. No. 64 of 1930. 

# LimiUtion Act (1908), S, 14 (2)-Order 
of executing Court on cleim under O. 21, 
R, 58, Civil P. C.—Appeal* againit, liritly in 
tub Court and then to High Court a* per law 
then prevailing—On High Court holding that 
claimant’* remedy wa* by teparate tuit, 
claimant filing tuit under O. 21, 

Period covered by appeal* held could bo 
excluded 10 computing period of limitation* 

A person preferred appeal* to the aub-Court and 
from (he decision therein to the High Court 
against an order of the executing Court oo a 
claim preferred under 0. 21, R. 68, Civil P* 0., 
and on the High Court in appeal [A 1 R 1927 Mad 
1043 (FB)] holding that the claimant’* remedy 
wa* by a suit, filed a suit under 0. 21, R. 63 for 
setting aside the order of the executing Court and 
sought to exclude the time taken by him In 
eating tbeee two appeal* in computing the period 
of limitation of one year : 

Held that in view of the decision in 80 Mad 
816. holding that claimant’s remedy wa* by an 
application under 8. 47 and not by a separate 
BoU, which wa* the ruling then prevailing, the 
person wa* proBeooting the appeal* bona fide in 
Vood faith’ and the failure of the appeal* waa 
‘due to a cause of like nature’ with want of joti*- 
dlotion within the meaning of 8.14, Limitation 
Act. and that therefore the matter wa* one fall- 
ine under 8.14 and the time taken in prosecuting 
the appeal* ought to be excluded ’“‘Jer that sw- 
tlon lA I B 19X2 Mad ill andAlB Mad 
781, Dining, IP 43 u xj 

P. Govinda Menon—/or Appellants. 

K. Kuttikrishna Menon — 

for Bespondents, 

Judgment.— The only point that has 

been pressed before me in this 

the question of limitation. The plaintiffs 
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tiled this suit 00 Tth August 1928 to set 
aside an order passed upon their claim peti. 
tioQ on lOtb November 1921. Under R. 63 of 
0.21, Civil P. C., the suit must be tiled with, 
in one year from the date of the order and 
prima facie the suit is long out of time. 
The plaiutiffs claimed that they were 
entitled to exclude from the period of one 
year all the time which was taken by 
them in preferring appeals (A. S. No. 174 
of 1925 on the file of the sub.Court and 
A. S. No. 28 of 1924 on the file of the Dis- 
trict Court) from the order of the executing 
Court dated lOth November 1923. The 
learned Subordinate .ludge reversed the 
decision of the executing Court by his 
decree dated 17th July 1925. A second 
appeal wag preferred to the High Court, 
which was disposed of by the High Court 
on lUb November 1927. The High Court 
held that the claim was one preferred 
under R. 58, 0. 21, Civil P, C.. and that it 
was not a matter coming under 3. 47 and 
consequently no appeal lay to the District 
Court from the order of the executing 
Court. Tho learned Subordinate Judge’s 
decree was set aside. This suit was filed, 
as already stated, on 7tb August 1928, 
and there is no dispute that if the whole 
period occupied from the date of the pre. 
ferring of the appeal to the District Court 
to the date of the disposal by the High 
Court of the second appeal is excluded, the 
suit will be in time. The learned District 
Munsif and the learned Subordinate Judge 
have held that this is a matter falling 
under S. U. Limitation Act, end that the 
period can bo excluded under that section. 
S. 14, sub.8. 2, Limitation Act, provides 
that: 

Id computing tbo period of limitation, tho time 
during which the applicHat bae been prosoouting 
with due diligoDco another civil proceeding, wbe- 
tbor in a Court o( first instance or In a Court of 
Appeal, against the same party for the same relief 
shall be oioludcd. where such proceeding is prose* 
.cuted in good faith in a Court which, from defect 
of jurisdiction or other cause of a like natare, is 
unable to ontortain it. 


Mr. Govinda Menon on behalf of the 
appellant contends that this period can. 
not be excluded because the reason, which 
rendered the plaintiffe' appeal to the Dis- 
trict Court infruotuous, was not a defect of 
jurisdiction or other cause of like nature. 
As to this it must be noted that a Bench 
decision of this Court reported in 30 Mad 
215^ in a precisely parallel case, had held 


1, MailvittU Matbu Amma 
Cbsrukot, (1907) 90 Mad 


V, Pathram Kuonot 
216=17 M L J 377* 


that the claimant’s remedy was by an 
application under S. 244, Civil P. C., and 
not by a separate suit. It was only when 
this case itself was referred to a Fall 
Bench, whose decision is reported in 51 
Mad 46,^ that the decisiou in 80 Mad 215^ 
was overruled and it was held that the 
proper remedy of the claimant was by 
means of a suit and not by an appUoatioQ 
under S. 47. The learned District Munsif 
and the learned Subordinate Judge are 
therefore undoubtedly right in saying that 
the plaintiffs preferred the appeal bona 
fide and it is not in fact too much to say 
that if the plaintiffs had attempted to tile 
a suit, their suit would have been rejected 
at once upon the view of the law expound* 
ed in 30 Mad 215' and they would have 
been referred to an appeal. The only 
other question is whether this is a cause 
of a like nature with defect of jurisdiction 
within the meaning of S. 14. Limitation 
Act. Mr. Govinda Menon relies upon the 
case reported iu 43 M L J 184* where it 
was held that ; 

Where a poraoo misconceived his remedy and 
inetcad of proceeding by an application to est 
aside an ozooution ealo brought a suit which was 
eventually dismissed, the time taken io proseout* 
log the suit and aa appeal therefrom cannot be 
deducted under S. 14, Limitation Act. 

Their Lordships there held that the 
failure of the appellant in the proseoation 
of his claim could not be attributed to any¬ 
thing connected with the jurisdiction of 
the Court. The reasoning appears to bo 
that the plaintiff's suit in that case failfl^ 
because the plaintiff bad no right of suit 
and not on account of any defect in the 
jurisdiotioD of the Court supposing that a 
suit lay. That reasoning is obviously Dofi 
applicable to this case. Under the inter¬ 
pretation of tbe law in 30 Mad 216 
the plaintiff had no tight of suit. He had 
a right of appeal to the District Court and 
it was only after the Pull Bench deoiaion 
in 51 Mad 46’ that it was discovered that 
no appeal lay to the District Court. 0^ 
these facts, I am prepared to hold that 
the failure of the plaintiff in his appeal M 
the District Court was due to a cause of el 
like nature with want of jurUdiotioixt 
I have been referred to tbe decision in 

2. NarayaoaD Nambudri v. Thova Amma, 

14 A I R Mad 1048=105 I 0 230=61 Mad W 

=65 M L J 824 (P B). 

3. Oanapathl Mudallar v. KtUhnamaohaA 

(1922) 9 A I R Mad 417=70 lO 7l8*‘9 

M L J 184. 


i1l38 Davood Rowther V. Eamanathan (Fm/^a/aramana Hao J.) Madras 43 


M L J 487,* to which I was a party, but 
the facts of that case are quite different. 
That was a qnestion of restitution under 
S. 144, Oivil P. 0., in which we saw rea. 
son to hold that the proceedings for resti. 
tution were not conducted in good faith. 
It was not possible in that case for the 
plaintiffs to point to any decision of this 
Court which would have justified their 
-application by way of restitution. 

The only other question in the appeal 
is whether the properties belong to Krish. 
nan Nair and Ramunni Nair or to the 
tavazhi to which the plaintiffs Krishnan 
Nair and Ramunni Nair belong. Mr. Go- 
Tinda Menon recognizes that this is a 
•question of fact, the decision of which can¬ 
not be contested in second appeal. For 
these reasons, this second appeal is dis¬ 
missed with costs of respondents 2, 4, and 
•5. Leave to appeal is refused. 

O.r.k./d.s. Appeal dismissed. 


parky to the attested document. ‘Attested’ in that 
eecblon means duly attested. So, if a question of 
attestation ie put in issue, it is inoumbonb upon 
the party wanting to provo the dooumeut that the 
dooument has been duly attested before S. 70 can 
be relied on : A I K 10^5 PC 203; A I li 1923 
Cal 149 and A J R 1924 Cal 415, Rel. on; A I li 
1929 Mad 881, Not foil. [IM4 C 2; P 45 C 1] 

^ (c) Evidence Act (1872), S. 70—Admis¬ 
sions for dispensing with proof and admis¬ 
sions for evidentiary purposes — Difference 
between, explained. 

The admission contemplated under 8. 70 is an 
admission made for the purpose of or having 
reference to the suit made either in the pleadings 
or during the course of the trial. From the 
scheme of the Evidence Act it is cleat that the 
Legislature contemplates a dietinotion between 
admission made for the purpose of diepensiog with 
proof at the trial and evidentiary admission. The 
scope and purpose of the two olafeses of admissions 
ate distinct. The one relates to relevancy and the 
other relates solely to proof at the trial i (Z65S) 6 
Ex 603; 27 Cal 190 and AIR 1915 All 383, Bel. 
on; AI R 1919 Pat ill and A I B 1924 Rang 
139. Dissent. [P 45 G 1, 2 ; P 46 C 1] 

S. Ramaawamy Aiyar — for Appellants. 


4. Biddallngana Gowd v. Bbimana, (1936) 22 
A I R Mad 781=166 I 0 640=68 M L J 487. 
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Pandrang Row and Venkataramana 

Bao JJ. 

E, Su. Na. Sheikh Davood Bowther 
and others — Appellants. 

V. 

N. B. M. N, Bamanathan Ohelliar and 
* others — Respondents. 

Appeals Nos. 304 and 305 of 1934, De¬ 
cided on 4th Atigust 1937, against decree 
of Diat. Court, Triohinopoly, in 0. 8. No. 2 
of 1932. 

(•) PardaoMhin Lady—Execution of deed 
**Not onlj execution, but underttandiog of 
<otikeots and free end independent will must 

be proved. 

If a person seeks to enfotoe a deed executed by 
*paidanaihin lady, U is inoumbeat upon him not 
only lo prove (hat (he bond was exeonted by her 
1>U( alio (lia( ib was explained (o her and ehe per¬ 
kily undeee(ood Ke oontente and that she exe* 
(he document of her own free and indepen- 
d£k WUI. (P 44 0 1] 

th) Evidence Act (1872), S. 70 -Execution 
means not merely signing but due execution 
etcording to law— Attestation moans due 
attestation-Question of attostation put In 
Mina — Attestation must bo proved before 
70 <MQ be appUed. 

7^ eseoutlon eontemplated by B. 70 is not * 
.eignlng of (he dooument, but a due ®«o“* 
Wt or exeoutloD In aoootdanoe with 
Ja^tequlrai for a pardouiar doonment. What 
^ 70 uyi li that then nnik he an admiaslon of a 


M. S. Vaidyanatha Iyer — 

for Bespondents. 

Yenkataramana Rao J. — These two 
appeals arise out of a suit to enforce a 
security bond dated 3rd August 1924 
alleged to have been executed by defen. 
dants 1 to 5. The learned District Judge 
of Triohinopoly passed a decree for the 
amount claimed against all the defendants. 
Defendant 2 has not preferred an appeal 
and the decree against him has become 
final. Defendant 1 and defendants 3 to 5 
have preferred appeals; Appeal No. 304/34 
is by defendants 3 to 5 and Appeal No. 305/ 
34 is by defendant 1. Defendants 1 to 4 
are brothers and defendant 6 is their 
sister. The case of the plaintiff is that a 
security bond was taken by him for the 
purpose of Beouring advances made by him 
to defendant 1 for carrying on business 
wherein all the defendants were interested, 
and that all the defendants agreed to hypo, 
tbeoate the immovable properties speoi. 
fied in the schedule to the seonrity bond as 
security for the said advances. Various 
defences are raised by the defendants. 
Defendant 1 admitted the execution of the 
bond, but stated that he had made two 
payments of Bs. 10.000 and Bs. 6.000 and 
endorsed the same on the last but 
sheet of the bond and the plaintiff remittM 
the balance and there was therefore a dw- 
charge of the suit bond, that the plainti^ff 
had torn away that ®boet, subatituted 
another for It and sued upon‘t, and tbew. 
fore the bond sned on was not duly exe. 
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cufced aod net validly attested and not 
enforceable against bitn. Defendants 3 
and i stated that when they signed the 
bond purporting to be dated 3rd August 
1924 there wore no alterations or erasions 
and there were no attesting witnesses to 
the bond and therefore it was not a validly 
attested doounoent. Defendant 5 denied 
execution of the bond and stated that she 
knew nothing about it. Save in regard to 
defendant 5, thero was no specific issue as 
to the execution of the bond and there was 
a general issue raised in the case, issue 4: 

le the suit document invalid in part or in whole 
for ail or any of the reasons mentioned in the 
defendants’ written statement? 


At an early stage of the case an appli. 
cation was ncade for raising a specific issue, 
(1) whether the security bond was duly 
attested as required by law", but the appli. 
cation was not granted on the ground that 
issue 4 would cover it. It may be noticed 
that no attesting witness baa been called 
to prove the document, but nevertheless 
the learned District Judge held that the 
bond was duly executed by all the defen. 
dants and the bond is not invalid for all 
or any of the reasons, mentioned in the 
written statements. It is contended on 
behalf of defendants 3 to 5 that the doou- 
ment has not been validly proved accord, 
log to law and no decree can be passed 
against them ; at any rate, so far as defen. 
dant 5 is concerned, the validity of the 
bond has not been established. The case 
of defendant 5 can be easily disposed of. 
It 18 admitted that she is a patdanashin 
lady. It is settled by more than one deoU 
BioD of the Jodioial Committee that if a 
person seeks to enforce a deed executed by 
a pardanasbin lady, it is incumbent upon 
'him not only to prove that the bond was 
executed by her but also that it was ex. 
plained to her and she perfectly understood 
Us contents and that she executed the 
document of her own free and independent 

^ evidence relating to the 

validity of the document is the evidence of 
the plaintiff himself who says that when 
It was agreed that the bond should be 
executed by all, he went to defendant 5 
who toM him that she will execute the 
bond. Beyond this there is not a scintilla 
of evidence to show that the bond whioh 
18 sought to be enforced was the orieinal 
bond to whioh she affixed her signatnre 
and that the bond whioh is alleged to have 
been executed by her wae explained to her 
And she understood the contents of it. So 


far as the evidence of the plaintiff is con. 
cerned, we think the evidence is such that 
we cannot act on it; and very rightly the 
learned District Judge would not base his 
conclusion in regard to the execution of 
the document on his evidence. In our 
opinion the plaintiff has failed to discharge 
the onus which is incumbent ou him to 
establish the validity of the document 
against her. We therefore must hold that 
the bond has not been eetablished to be 
valid so far as she is oonoerned. We ao* 
oordingly allow the appeal with costs BO 
far as defendant 5 is concerned. 

So far as defendants 3 and 4 are con. 
corned, it is contended on behalf of the 
plaintiff that he is relieved of the obli¬ 
gation of calling any attesting wituessee 
to prove the document by reason of two 
facta, namely (l) an alleged admisaion of 
execution in the written statement, and 
(2) the admission of the execution of the 
bond in the power of attorney which was 
executed by them in favour of defendant 1 
for the purpose of registering the bond. 
Taking the first point, on a perusal of the 
written statement it will be seen that 
what defendants 3 and 4 stated is this: 
they say that they signed the document, 
but at the date when they signed it there 
were neither alterations nor the signatures 
of attesting witnesses; therefore the doon« 
ment now sued on was not the document 
which they executed and it was not a duly 
attested document. In our opinion, io 
substance, the plea is a denial of execution 
and not an admission of execution. Reli¬ 
ance is placed on S. 70, Evidence Act. 
S. 70 runs thus : 

The admiesioD of a parly to an attested doco- 
mrnt of its exaoutioD by bimself shall be sofBoient 
proof of its execution as against him, though it 
a document requited by law to be attested. 

The execution contemplated by S. 70 ifl 
not a mere signing of the document, but s 
due execution or execution in accordance 
with what the law requires for a partioulsr 
document. S. 59, T. P. Act says : 

Where the principal money secured is one 
hundred rupees or upwards, a mortgage other 
than a mortgage by deposit of title deeds can be 
eflected only by a registered instrument signed 
by the mortgagor and attested by at least tw® 
WitDe86^8« 

For a mortgage of the description oon* 
t^emplated by 8.59—and the suit security 
bond comes under the desoriptiou^thero 
oannot be a due execution unless there heft 
been a signing by the mortgagor in the 
presence of two witnesses oontemplstsd by 
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the said seotlon, and the exeoufcion can 
never be said to be oomplete unless the 
deed is duly attested by two witnesses. 
IWbat 8. 70 says is that there must be an 
admission of a party to the attested doou- 
ment. 'Attested' in that section means 
duly attested. So if a question of attests, 
tion is put in issue, it is inoumbent upon 
the plaintiff to prove that the dooument 
has been duly attested before S. 70 can be 
relied on. It is clear from the pronounce, 
ment of the Judicial Committee in 5 Pat 
58,^ that where the attestation is disputed, 
the plaintiff is not relieved of the obli. 
gation of calling an attesting witness 
under S. 68, Evidence Act. 'Under S. 68, in 
the case of a dooument which is required 
by law to be attested, unless an attesting 
witness is called it shall not be received 
as evidence. Therefore he must call an 
attesting witness. It may be that on the 
strength of the evidence given by him be 
may invoke the aid of 8. 70. We find that 
the view which we have taken was adopted 
in two decisions of the Calcutta High 
Court, one in 36 0 L J 373,^ which has 
been followed by another Division Bench 
of which Sir Asutosh Mookerjee was a 
member, in 88 0 L J 114.^ The observa. 
tions of a Division Bench of this High 
Court in 57 M L J 588* indicating a 
contrary view have been relied on. But 
we find on a reference to the case that 
there is no discussion of the question and 
no reasons are given. We therefore are 
nob inclined to follow this decision in 
preference to the aforesaid decisions of the 
Calcutta High Court with which we agree. 

The next point relates to the admission 
in the power of attorney. It is an admis. 
sion antecedent to the suit. In our opinion, 
the admission contemplated under 8. 70 is 
an admission made for the purpose of or 
having reference to the suit made either 
in the pleadings or during the course of 
the trial. From the scheme of the Evi* 
fienoe Act, it is clear that the Legislature 
oontemplates a distinction between admis. 
rions m ade for the purpose of dispensing 

L Hlra Blbl v. Bam Had LaU, (1936) 13 A I B 
f 0 308=69 I 0 669=63 I A 863=6 Pat 68 

« (PO). 

3, Aijnn Ohandta v. Kallas Obandca, (1938) 10 

A1B Oal 149=70 1 0 682=86 Oh J 878= 

. 97 0 W N 368. 

Bsnoy Bhushan v. Dblteodra, (1924) 11 AIB 
W 416=7410 178=38 0 L J 114. 

4. l^ayammal v. Halhokuzaataswaml Obettlat, 

(1939) 16 A I B Mad 881=131 1 0 868=68 
Mad 119=67 U L 7 6B8. 


with proof at the trial and evidentiary 
admissions. The scope and purpose of the, 
two classes of admissions are distinct. The 
one relates to relevancy and the other 
relates solely to proof at the trial. Ss. 68 
to 71 are based upon the English rules of 
evidence. According to the strict English 
rule in the case of documents required by 
law to be attested, it is incumbent upon 
the plaintiff to call the attesting witness 
even though execution is admitted by the 
party to the deed. Later, the rigour of this 
rule has been relaxed in certain oases, one 
of such oases being in the case of admis¬ 
sions made for the purpose of a case. The 
necessity for calling the attesting witnesses 
and the reasons for the exception have 
been very clearly stated in (1853J 8 Ex 
803^ at page 807 by Pollock C. B. in the 
following terms : 


The attestiag witcesB must be called to prove 
the ezeoutioD of a deed, for this reaaoa that by 
an imperative rule of law the parties are supposed 
to have agreed inter se that the deed shall not be 
given in evidence without his being called to 
depose to the oiroumstances attending its ezeou- 
tion. If therefore the attesting witness is not 
called, the deed cannot be read, becanse this 
agreement cannot be broken but any agreement 
may be waived by the parties to it. If then in 
the coarse of the proceedings in the oanse the 
party to the deed admits the ezeoution, or if by 
his pleadings be does not require the ezeoution to 
be proved, he may be very reasonably said to have 
waived the agreement, and the other party, 
accepting the waiver, does not call the attesting 
witness. 

Thus, as stated by Phipaon in his book 
on Evidence: 

The reason is not that proof by the attesting 
witness is the best evidence, but that he is the 
witness appointed or agreed upon by the parties 
to speak to the oiioumstanoes of its ezeoution, 
and agreement which may be waived for the 
purposes of dispensing with proof at the trial. 


The agreement is therefore with refer- 
loa to a contemplated litigation and 
aiver of such an agreement can only 
-ise after the suit is filed. It is thus clear 
lat the English rale is that the admU- 
on must be for the purpose of and with 
iferenoe to a cause, and we do not think 
lat it was the intention of the author of 
le Evidence Act to depart from the 
nglish rule; there is also clear indication 
lat he did not want to depart from it. 
[r James Fitzjames Stephen, who it is 
ell known drafted the Evidence Act. 
cepared the Digest o( the ol Bvideiiee 
,me years later and In his iptrodootiop 


"whyman t. Garth, (1888) i B* e08=a2 
L 7 Bx 816=91 B B 7T1« 
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to it he stated that he framed the Digest 
on the Evidence Aot, and in Art. 66 of bis 
book he clearly states that the attesting 
witness can be dispensed with only in 
oases where the admission has been made 
for the purpose of or having reference to 
the cause. In 27 Cal 190® this view had 
been taken and the same interpretation 
was adopted by a Bench of the Allahabad 
High Court in 38 All 1.^ Two decisions 
which have taken a contrary view have 
been brought to our notice, one 4 Pat h J 
511*^ and another 1 Rang 557.® On a 
reference to those oases we find that they 
state that there is nothing in S. 70, Evi. 
dence Act, to limit the admissions only to 
admissions for the purpose of the case: 
but there is no discussion of the question 
at all. 

In the circumstances, we decline with 
respect to follow the said decisions, and 
we hold that an admission within B, 70 
imust be an admission made for the pur. 
pose of or having reference to the cause 
either in the pleadings or during the course 
of the trial On this interpretation, the 
‘admission of execution in the power of 
attorney cannot be availed of for the pnr. 
pose of dispensing with the citation of the 
attesting witness. In the view we have 
taken, the document must be held not to 
have been validly received in evidence as 
against defendants 3 and 4. The question 
is, what is the relief we should grant 
having regard to the circumstances of this 
case? Should we dismiss this suit or give 
the plaintill an opportunity of examining 
witnesses for the purpose of proving that 
the document has been validly attested? 
As already indicated by us, except the 
general issue, no specific issue has been 
raised in the case. It would have been 
better if the learned Subordinate Judge 
before whom the application was made 
had raised the issue. Probably if the 
Subordinate Judge bad himself tried the 
case he would have had this fact in view, 
but as the trial was before another Judge, 
the importance of this aspect of the matter 
has not been sufficiently kept in view. And 
we also think that the observations of the 
Division Bench of this High Conrt in 57 

6. Abdal Karim v. Balimun, (1900) 97 Oal 190. 

7. Baj Uadgal MiBBlt v. Mathura Dubaln (igiM 
3 A X B All 888=80 1 0 676=88 All 1=18 
ALJ881. 

8. Kageahwai Prasad V. Baohu Slosh. (19191 6 

A IB Pat 411=691 0 79=4 Pat L J 611. 

9. Anog Bhi v, Ma Aung Krvra Pro. (19941 ii 
AIB Bang 139=77 1 0 869=1 Rang 667. 


M L J 588^ may have induced the plain, 
tiff’s counsel to adopt the attitude that he- 
has taken of not calling the attesting wit. 
ness. In the interests of justice wa think, 
having regard to the amount of the claim, 
we should give the plaintiff an opportunity 
of adducing farther evidence in regard to 
this matter. We therefore frame the- 
following issue: 

“Whether the security bond dated 3td 
August 1924 has been duly executed by 
defendants 3 and 4 and validly attested 
as required by law”. 

We give both parties an opportunity to 
adduce evidence in regard to this issue. 
The learned District Judge is hereby 
required to submit his finding within two- 
months from the date of receipt of this 
order and the parties will have 10 days 
for filing objections after receipt of the 
finding. We allow 1/3 of the costs of this 
appeal and l/5 of the costs in the lower 
Court so far as defendant 5 is oonoerned. 
We allow 2/3 of the costs of appeal to 
defendants 3 and 4 and the costs in the 
Court below will be dealt with later. 

The other appeal (Nos. 3/50, 305/34) is 
by defendant 1. The only substantial 
plea is one of discharge. The lower Court 
has disbelieved his evidence and found that 
be has not made out the case set up by 
him. The plaintiff is a respectable man 
and carries on a very large business iu 
several places. He has produced his account 
books, the accuracy of whioh has not been 
impeached and no entries of payments are 
found therein. The learned Judge has 
acted on these account books and believed 
the testimony of the plaintiff and hie wit* 
nesses. On the other hand defendant 1 
has chosen to produce only the ledge* and 
has failed to produce the day-book; and 
the explanation given by him is that the 
day-book is missing. The lower Court 
has rightly disbelieved his testimony and 
declined to aot on it. The learned counsel 
for defendant 1 has not been able serious^ 
to challenge the finding of the learnw 
District Judge. We therefore accept the 
finding of the learned District Judge and 
dismiss the appeal with costs. 

o.B.K,/B.D. Order accordingly^ 
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V. 

Sowcar Lodd Govinda Doss Krishna 
Doss — Respondent. 

Appeals Nos. 160 of 1931, 100 and 101 
of 1934, 40 of 1935 and Second Appeal 
No. 644 of 1933, Decided on I9bh February 
1987, against decree of Sub.Judge, Chit- 
toor, in 0. B. No. 29 of 1928, etc. 


(•) Practice—Wilnes*—Credibility - Incon- 
tiitent BDBwert by wilneas from beariey 
Adverte ioference not correct. 

Th# mete fact that epeakiog from heareay a 
wUneea gave iDOODBietent aneweta to certain qties* 
tione pQt to him in otOBB- examination does not 
Jaatify an adverse contention based upon the 
alleged InooneietenoieB. fP ^ IJ 

(b) Limitation - “Kavimora” cei« — Person 
in poiiceaioo of village liable to pay mero out 
of hia collection of melwaram ■— ?* 

liability, whether personal •— Liability i« >n 
nature of charge on immovable property *— 
Claim for arreari of mera is governed by 
Art, 131, Limitation Act. 

Ai long as any person ia in poBEesBion of the 
Tillage out of whose income the mera ie payable, 
he ia Bubfeot to the liability and the liability ia 
not one ariBlog ont of his bavtog wrongly made a 
ooUeotlon of what he was not entitled to collect 
but one aiieing from the faot that out of the ool* 
leotione which as a zamindat he is entitled to 
make, he 1b boond to make the diBbursement and 
appropriate only the balance. In that eense, and 
to that extent, it is a perBonal liability. It is not 
one resting on covenant bnt is in the nature of a 
charge, beoanse the payment ia one which has to 
be made ont of the profite of immovable pro* 
petty. Prom the mere faot of its being a charge, 

It will not follow that it cannot fall under 
Art. 181. As long as any pereon continues to be 
in poBieislon of a village out of whose melwaram 
the mera ia payable, be Is liable to pay it ae a 
condition of his tenoie as a zamindat or other 
person entitled to possession of the melwaram 
interest ; the liability is virtne tenure. In 
respect of a claim of this kind, even the suit 
for payment of arrears dne will bo governed by 
Alt. 181: 4 I i? 2920 Mad 447, Disting. ; i X A 
M (P 0) 5 4 I B 2916 Mad 664 and A J B W8 
P g 286, Bs/.; 4 I B 2924 Mad 377 (F B) and 
AIR 2986 Mad 704, Bel. on. CP 60 0 1, 3] 

B, Bomayya — for Appellant. 

V. Brinivasa Iyengar, T. E. Srinivase- 
tttakhaobariar, B. 0. Sesbaohala Iyer 
Bt Venkataeubba Bao — f<7f 
oetpondent. 

J.—These appeals and 
ibe oonneekadiggQoiig appeal raise* more or 
the same qnesMons and noay be eon. 
wently dealt with together. The enits 
2^ of wbteb they ariia were Inetitnted by 
vie iBose plaintiff sgainet persona in poe- 


session of different portions of the former 
Karvetnagar zamindari and the plaintiff 
olaims to recover from them a certain sum 
of money representing arrears of what 
is described in the plaint as kavimera 
on the allegation that more than 200 
years ago, there was a grant by the 
then Rajah of Karvetnagar to the plain, 
tiff’s predecessor.in.title of certain inams 
in the Karvetnagar zamindari and also of 
a hereditary right to receive a small frac¬ 
tion of the zamindar’s melvaram in each 
village in the zamindari. The arrears were 
claimed in the various suits for a varying 
number of years, according as the plaintiff 
had not received satisfaction in respect of 
his claims from the various persons in 
possession for prior periods. 


The defences to the plaintiff's claim 
may be briefly grouped under four beads. 
It was contended that the right claimed 
was not one which can be enforced in a 
Court of law. The alleged payments, if 
true, must, it was said, have been only in 
the nature of voluntary payments, if nob 
also in the nature of illegal collections 
from the ryots. It was next said that the 
plaintiff had not made out hia right as 
heir of the alleged original grantee. 
Thirdly, a plea of limitation was raised 
and lastly, questions were rdieed as to the 
form of the decree that the plaintiff was 
entitled to. It is some consolation to find 
that all the Courts which had to deal with 
this litigation have uniformly found in 
favour of the plaintiff so far as the merits 
of his claim go. After examining the 
records of the case, we cannot help expres- 
sing our regret that the defendants should 
have thought fit to re-agitate the merits of 
a olaicQ which has been put forward 
Bucoesafully in various litigations, at least 

from 1894. 

The first two points above indicated 
may be briefly disposed of. We are unable 
to accept the suggestion that the payments, 
if any, made to the plaintiff or to his 
predeoesBor.in.title, were only in the nature 
of voluntary payments or illegal exactions. 
As shown by the learned Subordinate 
Judge who has dealt with the case at 
considerable length, it is clear that as 
early as 1810. plaintiff's predeoessor.in. 
title claimed that there had been a grant 
hv a nrerlous Bajah to his predeoessor.in. 
title somewhere about 1690 and that the 
came bad been lost during Hyder a mva- 
flion. Ik U obvious that the then offioera. 
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to whom that rapresentation was made 
were sabieOod with that explaDation for 
tbe noD.production of the grant. The 
accounts of the zamindari which have been 
produced in respect of a period going back 
to 1832 clearly show that the practice has 
been (or the village ofiicers, in preparing 
tbe village accounts, to make a deduction 
in respect of this kavimera before aacer. 
taining tbe amounts which they were to 
remit to tbe zamindar as bis net income 
from tbe village. In several mortgage 
documents executed by previous zamindars, 
reference has been made not only to meras 
generally but specihoally to this kavimera 
and it baa been directed that the usufruo. 
tuary mortgagees should appropriate in 
satisfaction of their claim for interest or 
of principal only the balance of the village 
income that may remain after the various 
meras including the kavimera had been 
paid. There are also letters of which two 
may be treated as typical; tbe first (Es. G) 
was written when a widow Venkatara. 
jamma saoceeded the previous holder aud 
the other (£i. G.IO) was sent by the 
zamindar when tbe plaintiff's guardian 
made a claim on the plaintiff's behalf; in 
both tbe letters reference was' made to 
the obtaining of a succession certificate or 
to the appointment of tbe plaintiff's guar, 
dian by a Court of law, and directions 
were given that on the strength of tbe 
title thus established, tbe mera amounts 
would be disbursed to them in future as 
before. It is also in evidence that from 
1894 plaintiff’s title has been asserted and 
ostablished in various litigations. In the 
face of this evidence, it is impossible to 
oome to any other conclusion than that it 
was in recognition of a hereditary right 
under a pre-existing but subsequently lost 
grant that this mera was being p^id to the 
plaintiff B predecessor.in.title and after¬ 
wards to the plaintiff. 

Before us, Mr.V.V, Brinivasa Ayyangar, 
on behalf of the Tirupatbi Devasthanam, 
raised a point that if the case was to be 
treated as one of payment in return for 
service to be rendered, plaintiff was not 
merely not rendering service but vras 
incompetent to render such service. We 
do not think it is necessary to deal with 
that question, because there is nothing to 
indicate that this is a service grant. Borne 
reference was made to the possibility of 
Buooeasive grants to each individual and it 
was argued that as no grant had been 
made to the plaintiff, he was not entitled 


to claim payment merely on the ground 
that bis predecessors bad bean paid tbe 
mera ; but the evidence to which we have 
already referred, particularly £xs. G and 
G-IO establish that it was in recognition 
of a hereditary right that the payments 
were being made. Tbe argument about 
resumption and re.grant seems to rest 
merely upon a miaconoeption arising from 
tbe use of tbe word 'japti' in some of the 
documents. It is obvious from tbe context 
that reference was made to 'japti' merely 
because on account of some defect in the 
claimant’s title, as for instance the non- 
production of succession certificate or the 
absence of any appointment of a guardian, 
there was a temporary break in the pay¬ 
ments. Tbe use of the term 'jari' which 
we find was ordered as soon as the defect 
was cured, is itself a clear indioation that 
it was merely a recognition of a right for 
tbe oontinuanoe of the payments and not 
a fresh grant as an aot of graoe. 

It was next said that the payment has 
been so indefinite as nob to suffice to be 
the basis for a claim on the ground of a 
lost grant. The answer to this is that tbe 
indefinitenees is not in tbe right to which 
tbe plaintiff is entitled but merely arises 
from the fact that the practice has been to 
oaloulate the mera at different rates for 
different villages, there being no lack of 
uniformity so far as the rate for each 
village is oonoerned. Differences in the 
rates adopted in different villages might 
have originated from various causes, but as 
the same rate had been shown to have 
been adopted in respect of any particular 
village throughout the time in respect of 
which any information is available, we fio 
not think there is any foroe in the argu* 
meat based on indefiniteness. 

As regards the argument against the 
proof of the plaintiff's title, the learned 
counsel laid stress upon the inoonsistent 
statements made by the plaintiff in the 
witness box as to bow be derived his title. 
At one stage he referred to a will exeonted 
by his grandfather’s mother ; at another 
stage he described himself only as heir of 
his grandfather and in the third stage he 
stated that bis maternal nnole had 
vived his grandfather ; but the context in 
which these statements appear makes it 
clear that the plaintiff had no persons 
knowledge in respect of events wbicn 
happened either daring bis infanoy 
before his birth. He stated positively the* 
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ae had no personal knowledge in reapeofc 
of the above matters ; that being so. the 
mere faot that speaking from hearsay he 
gave inconsistent answers to certain ques¬ 
tions put to him in oroas-examination does 
not we think justify a oontention based 
upon their alleged inconsistencies. As^ we 
have already pointed out, the plaintiff s 
tight is established by the documentary evi¬ 
dence in the case and so far as bis personal 
oiaim is concerned, there is the undisputed 
faot that from 1894 he alone has been 
putting forward the claims successfully 
and no other claimant has either come 
forward or has even been alleged to have 
a right. We accordingly think that the 
decision of the Courts below on the hrst 
two points is correct. 

The third question has been argued be¬ 
fore us more fully than the first and the 
second. In some of the plaints, the claim 
has been made for a 'money' decree though 
incidentally laferenoe has also been made 
to the plaintiff’s claim being a charge on 
the villages. In a few of the plaints, relief 
has been prayed for by way of enforce- 
ment o! a charge as well. The question 
of limitation is material in two of the 
suits, because in these two suits the claim 
includes arrears alleged to be due in res¬ 
pect of a period anterior to six years be. 
iore suit. In A. 8. No. 160 of 1931, 
plaintiff has appealed against so much of 
the lower Court’s decree as disallowed his 
•claim for the period anterior to six years 
before suit, that is for I'aflU 1331. The 
‘learned Judge who decided that case pur- 
•pozted to follow the decision in 39 M L J 
492,^ and held that the plaintiff's claim 
■cannot be said to relate to a periodically 
recurring tight within the meaning of 
■Art. 131; and as he was also of opinion 
iihat the plaintiff was not entitled to a 
charge, he held that the case was not 
governed by Art. 132. He therefore 
allowed the claim only for six years prior 
•to suit, I, e. to the extent permitted by 
120. On the other hand, the District 
Munsif, who decided the case out of which 
^A. Ko. 644of 1933 arises, was of opi- 
nioQ that the plaintiff was entitled to a 
decree for eoforoement of a charge and 
be aooordingly allowed claim for the 
^bole period, 1. e. within 13 years before 

In the arguments before us, various sug- 
4lMtlop/i have been made as to the prope r 

1. OhnUm OhsoM v. JannU, AIB 19S0 Mad 
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Article of the Limitation Act applicable to 
the plaintiff’s claim. On behalf of the 
defendants, it has been contended that the 
claim is really one 'for money had and 
received’ and that the plaintiff could only 
claim the collections made by the defen- 
dants within three years of suit. At best, 
it was said. Art. 120 might apply as the 
residuary Article and that would justify 
the award of six years' claim. Relianoe 
was in this connexion placed on tbo deoi- 
Bion in 39 M L J 492.^ On behalf of the 
plaintiff,it was contended that tbeplaintiff 
was entitled to a charge, that his claim 
was in any event governed by Art. 131 
and that the suit was not analogous to a 
claim for ‘money had and received’ but it 
was against a person who stood in the 
position of a grantor and was therefore 

liable to pay. , , , ^ 

We are unable to accept the defendant s 
contention as to the nature of their liabi- 
Uty Ifc is true that the liability la not 
one descending upon the defendants as 
heirs, at-law of the grantor nor is it a per- 
sonal liability in the sense that it will 
continue to inhere in them even after 
they had ceased to be in possession of the 
villages out of which the ineraa are 
claimed. This is all that their Lordships 
of the Privy Council meant when they 
said that a liability of this kind is not a 
personal liability but one virtue ienura '. 

11 A 34.* But as long as any person is 
in posBOBsion of the village, out of whose 
income the mera ie payable, ha le eubieot 
to the liability and the liability .e not one 
arising out of his having wrongly made a 
oolleotion of what he was not entitled to 
oollaot but one arising from the ^at 
ont of the oolleotione which ae a eamindat 
ha is entitled to make, he le bound to 
make the disbursement and appropriate 

only the balance. In that e"'* 

that extent it ie a personal liability^ It 
is not one resting on covenant but in the 
nature of a charge, because the 
one which has to be made out *0 pro- 
ate of immovable property ; see 27 M L J 
694* and 42 Mad 581.‘ See alto ^e^ 
V^nlanatton to Art. 132jJm,^et^l 

A M=“i 

KalUanralii Hekmulraiji * . ^ A oAfl ionV 


Bar m (PW 

Mad 681—46 I A 64 (P 
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jmay add that from the mere fact of its 
being a charge, it will not follow that it 
cannot fall under Art. 131. As long as any 
person continues to be in possession of a 
village out of whose melwaram the mera 
is payable, be is liable to pay it as a 
condition of bis tenure as a zamindar, or 
lOtber person entitled to possession of tbo 
melwaram interest. It was decided by a 
Full Bench in 38 Mad 916*^ that in respect 
of a claim of this kind, even the suit for 
payment of arrears due will be governed 
by Art. 131 : see also 1936 M W N 742.® 
It is true that 'on the question of the 
applicability of this Article to a suit for 
money, there has been a difference of 
opinion in other Courts. But, so far as 
this Court is oonoerned, the matter must 
be taken to be concluded by the decision 
of the Full Bench. It may be, as pointed 
out in 39 M L J 492,^ the learned Judges 
who decided the Full Bench case assumed 
that the claim is one in the nature of a 
periodically recurring right; and for the 
present we are willing to treat that ques* 
tion as open to argument. Bub if it is a 
periodically reourring right, a claim for 
arrears in respect of such right (as much 
as a mere suit for declaration) is un. 
doubtedly governed by Art. 131, according 
to the opinion of the Full Bench. 


The decision in 39 M L J 492^ was 
strongly pressed on us and we were asked 
to hold that a claim like the present is not 
one in the nature of a periodically re. 
ourring right. We do not think that that 
judgment is an authority for that position; 
the case is clearly distinguishable because 
the suit was not one between the person 
entitled to the periodical payment and the 
person bound to make the periodical pay- 
ment but one between a person who 
claimed to be so entitled and another per. 
son who, he alleged, bad wrongly received 
the payment from the person liable to 
pay. So viewed, the suit was really in the 
nature of an action for “money bad and 
leceived”. An examination of the records 
of that case also shows that the point 
argued there related not so much to the 
period of limitation applicable to the 
recovery of the money but to the period ol 
limitation governing the right to t he office 

6. Uacavikiama Zamotlc Baja Avergal of Calicul 

V. Aohutba Menon, A IB 1914 Mad 377—d 

I 0 806=38 Mad 916=26 M L J 877 (B R» 

6. Pandia OhlDca Thamblar v. Bama Aivar 

A I R 1988 Mad 704=164 I 0 
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itself as between rival claimants. The 
plaintiff claimed to he entitled to be the 
muttawalli of a mosque and the defendant- 
likewise claimed to be entitled to the office 
of muttawalli; and on the evidence it- 
appeared that the defendant had been in- 
possession of the office for more than six 
years prior to suit. What the Court 
decided was that as the defendant had 
been in possession of the office for more 
than six years, the plaintiff's right to the 
office itself had been extinguished and the 
mere fact that the Yeomiab allowance 
might have been an annual payment^ 
would nob bring the case under Art. 131. 
This line of reasoning is quite iu accord 
with the decision in 26 Mad 113,^ where 
it was held that if the office is not a 
hereditary one, six years’ possession by a 
rival office-holder would suffice to extin*^ 
guisb the plaintiff’s right thereto and with 
the right to the office be would also lose 
the right to receive all payments attached 
to the office. 

That payments like the present will be 
governed by Art. 131 is now placed beyond 
doubt by the decision of the Judicial Com- 
mittee in 58 Bom 306.® The facts of that 
case are very similar to the facts of the 
present with this difference that the grant 
relied on there was made by the British 
Government—no doubt in coD6rmatioD of 
a prior grant which had been made by the 
Maharaja of Safcara—whereas here the 
grant was made by a former Bajah of 
Earvetnagar; the nature of the payment ie 
very similar to the present. Their Lord- 
ships have put it as a matter bsyond 
doubt that a claim to a payment of that 
kind would fall under Art. 131. Our atten¬ 
tion was drawn to the decision in 6^ 
M L J 160,® where dealing with a olaln> 
to a malikana, the Privy Council appli®^ 
Art. 120. That oase is clearly distingni^' 
able, because the question did not attBfr 
there between the person entitled to the 
payment and the parson bound to msk^ 
the payment, but between rival olaimsnts^ 
The nature of the payment in that os^ 
was not one which will satisfy the defini¬ 
tion of immovable property* and there* 

7. Eldambi Bagbavaohaciar v. Tifom*!*! 
Nalloc Ragbavaoharlar, (190?) 26 Mad Iw 

8. Secretary of State v, Paiaehram Madbav^ 
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ioie Arts. 141 and 144 were exoluded; 
their Lordahipa aocordiogly held that a 
olaim of that kiod between two rival 
olaimanta would be governed by Art. 120, 

As bearing upon the question of limita¬ 
tion, we must refer to one other argument 
advanced by Mr. Srinivasa Ayyangar on 
behalf of Tirupathi Devasthanam, i. e. 
that the proper remedy of the plaintiff 
was to proceed against the ryots and 
collect his percentage from them and that 
the persons in possession of the melwaram 
interest were under no legal obligation to 
make the collections and pay the plaintiff. 

If this position were correct, it would no 
doubt follow that any liability of ^ the 
zamindars or persons in their position 
would only be as for 'money had and 
received’. But we do not think that that 
is the true nature of the right. The whole 
course of conduct of the parties and the 
information available from the accounts 
negative that description of the plaintiff s 
right; the matter is put beyond doubt by 
the positive direction given in Ex. G that 
the person entitled to the mera should 
only receive it from the villagef officers of 
the zamindar and should not make any 
attempt to ooUeot the money from the 
ryots. Indeed, this is the only proper 
course, when it is remembered that the 
mera was a deduction from the melwaram 
interest of the zamindar and was not part 
of the rent which the ryots had to pay or 
any liability oast by custom on the ryots. 
The lower Oourts were therefore right in 
holding that the liability is one oast upon 
the person in possession of the melwaram 
interest to make this disbursement before 
he can appropriate for his own use the 
rest of the melwaram income. In that 
sense, It will also be a charge; but in the 
view that Art. 131 applies to the money 
claim, it is unnecessary for the purpose of 
the present case to decide whether the 
suit will not be governed by Art. 132. We 
will only point out that Art. 132 will 
apply only so far as the plaintiff might 
seek to recover the money by sale of the 
particular property charged and will nob 
govern his right to a decree against the 
persons who had made the ooUection of the 
melwaram. Having regard to the usage 
eatoblished by the evidence, we think that 
in this case the charge muet be treated not 
' M one available generally against all the 
villages of the zamlndari or even against 
all the villages in the posseesion of any 
f Paitienlat defendant fant as one on each 


village in respoot of the portion of the 
mera due from that village. 


It only remains to deal with the objec¬ 
tions raised to the form of the decree. A 
money decree against any of the defen¬ 
dants in respect of arrears that bad fallen 
due for a period of 12 years or loss, pro¬ 
vided that the defendant has been in pos. 
session of the village for the period of the 
olaim, will be perfectly right. Similarly, a 
charge decree against the melwaram into- 
rest in any village in respect of the amount 
of mera due from that village will be 
equally right; but in one or two instanoos, 
in the appeals before us, the decrees can. 
not be said to be limited in that form. We 
do not however think it necessary to go so 
far as formally to amend the decree except 
to the extent to which any greater liabi¬ 
lity has been oast on the defendants by 
these decrees having been so framed. As 
regards the rights of parties in the future, 
the declaration we have above given will 
be sufficient to avoid any inconvenience. 

We accordingly think it necessary to 
deal particularly with the decree only in 
8. A. No. 544 of 1933. Even in A. S. No. 
40 of 1935, it has been contended that a 
liability has been oast upon the defendant 
in respect of a Fasli prior to his getting 
into possession, but we think the amount 
involved is so small that it is hardly 
worthwhile pursuing that question or 
modifying the decree. In 8. A. No. 644 of 
1933, the amount involved is larger. It 
appears that in respect of some 15 villages 
ia the Pallipab Taluk, the mahant became 
a purchaser of the equity of redemption 
prior to the date from which the olaim is 
made in this suit, bub the property was 
nevertheless in the possession of a usu- 
fruotuary mortgagee who was redeemed 
many years later. It may be a question 
whether during the time that the uaufruo- 
tuary mortgagee was in possession, the 
plaintiff would not nevertheless be entitled 
to his olaim because the usafruotuary 
mortgagee was entitled only to what 
remained after the meras had been paid. 
Bub the usufructuary mortgagee is not a 
party to this appeal. 

It also appears that during the pendency 
of the redemption suit, instituted by the 
mahant against the usufructuary mortga¬ 
gee, the mahaut was in de facto 
as receiver; bub we are not prepared to hold 
that the mahant will bo liable merely on 
the ground of his possession as receiver 
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and it will be necessary to ooneider how 
the accounts were taken in respect of his 
receivership and whether the amount 
which would legitimately have been deduc. 
ted in respect of the plaintiff’s mera was 
taken into account or not at the time of 
the paasing of the receiver's accounts. 
Though the point was in a way raised 
before the District Munsif (who overruled 
it in the view he took as to the nature of 
the plaintiff’s charge), the matter v.a.^ not 
adjudicated on by the lower Appellate 
Court and the result is that we have very 
little information on which we can come 
to a definite oonolusion as to the amount 
which the mabant might be entitled to 
claim deduction of as representing the 
period of bis possession as receiver. It 
does not seem to us worthwhile to send 
the case back for further investigation on 
this point and the learned counsel on both 
sides fairly agreed to our suggestion that 
as the main point was to deSne the legal 
basis of the plaintiff’s right and of the 
defendant’s liability, it will be sufficient 
for us to fix a rough and ready figure as 
the deduction which ought to be allowed 
in respect of the period prior to the 
mabant s getting into possession in his 
own right. Wo suggested a figure of 
Es. 500 and counsel on both sides have 
agreed to it. The decree of the District 
Munsif will accordingly be modified by 
substituting Es. 838.4-9 for Es. 1,338.4-9. 
Interest will also be correspondingly 
reduced. In the result, A. S. No. 160 of 
1931 will be allowed and the plaintiff will 
be given a decree even in respect of the 
amount claimed for Fasli 1331. Appeal 
No. 101 of 1934 also will be allowed in 
the sense that there will be a finding on 
Issue No. 14 to the effect that the mera 
due to the plaintiff is a charge of the kind 
that wo have explained above. We do not 
think it necessary to make any separate 
order as to costs in A. 8. No. 101 of 1934 
or in A. 8. No. 40 of 1935 or 8. A. No.544 
of 1933; but in A. 8. No. 160 of 1931, the 
appellant will be entitled to his costs and 
in A. 8. No. 100 of 1934, the respondent 
will be entitled to his costs. Appeal No. 
100 of 1984 is dismissed. Appeal No. 40 
of 1935 is also dismissed. 

C.b.k,/b.D. Order nooordingly. 


A. LB, 
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SPECIAL BENCH 

Beasley C. J., King and Gentle JJ. 

Commmiotier of hicome-tax, Madrat^ 
Petitioner. 

V. 

AE. PTu SP. Manickam Chettiar, 
Karaikndi — Respondent. 

0. P. No. 286 of 1935, Decided on 7th 
April 193G. 

^ Income l&x—ReceipU in British India— 
Debts due to foreign buBinesa of assesiee— 
Debtor assigning British Indian decree in 
British India in discharge of his debt — 
Decree assigned not realized — Held that 
there was receipt of money or money’i 
worth in British India, 

The asBigoixicDt in BriblBb India of a BtHlth 
Indian decree in discharge of a debt due to the 
asscssee's foreign buslnesB will amount to an 
actu il receipt in British India at the time of the 
assignmenb of money'e worth from the foreign 
debtor even though no money has been realist 
by the aseessco from the judgment'debtor under 
the decree assigned: (iS05-20) 5 Tax Cas 159, Bel- 
on; Alii 1933 P C 101 and {2924) A 0 508, Be/. 

[P 63 0 1.81 

M. PataDjali Sastri — for Petitioner, 

K. S. Eajagopaiaobarl and K. Bajab 
Ayyar — for Eespondent. 

Order,—In this reference the facts are 
shortly as follows; The assessee is the 
manager of an nodivided Hindn family 
and inter alia owns a money lendiog 
business in Penang, which is outside Bri> 
tish India. This business bad dealings in 
current aocountwith M. RM. VL. Penang* 

the proprietor of which was resident in Bri¬ 
tish India. On 136h August 1931, it «« 
found on a settlement of this account that 
there was a sum of Es. 11,700 owing to 
the assessee. In discharge of this amount, 
M. EM. VL. executed a promissory note in 
favour of the assessee. Later, the assessss 
obtained a decree against the debtor in tbs 
Devakottah Sub.Court for the sum due on 
this promissory note. In the yeef 
account, this decree was satisfied by tlw 
debtor selling to the assessee in British 
India jewels valued at Bs. 7,843.12.0 anfl 
agreeing to pay Be. 16,962.12.0 toA.M.A. 
Kallal in consideration of whioh A. M. 
Kallal assigned in favour of the assesses • 
deoiee obtained by him in British Inw* 
against BM. M. RM. who is in fast tbs 
brother.in.law of the assessee. These 
amounts of Eg. 7,842.12.0 and BnP*? 
16,962.13.0, a total of Es. 23.805-8-0* 
were credited in the assessee's headil®*^! 
ters accounts at Karaikudi by the yen' 
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aooount towards the deorae debt due by 
M. BM. VL, and corresponding debits 
were made against (1) jewel parohase 
account and (2) BM. M. EM., the judgment- 
debtor in the decree assigned in favour of 
the assessee. No amount was collected by 
the assessee in respect of the assigned 
decree in the year of aooount, but the 
assessee admitted before theCommissioner 
of Income-tax that a receipt in kind may 
amount to receipt of money provided what 
is received is equivalent to money or is 
money’s worth. He did not contend that 
the assigned decree was unrealizable or 
was not worth the amount for which it 
was assigned to the assessee. The Income, 
tax Officer held that the above transac¬ 
tions amounted to a receipt by the assesses 
in British India of Es. 23,805-8-0 out of 
funds in bis Penang business. Out of this 
sum, the Inoome.tax Officer computed the 
taxable profits to be the sum of Bs. 10,900 
and accordingly this amount was included 
in the asaessment made upon the assessee 
for the tax-year 1934-36. The assessee 
appealed to the Assistant Commissioner 
and contended that no moneys bad so far 
been realized in respect of the assigned 
decree, and that the mere assignment of 
the decree cannot amount to a remittance 
of the amount covered by the decree 
within the meaning of 8, 4 (2) of the Act. 
The Assistant Commissioner dismissed the 
appeal. The Commissioner has now refer, 
red to us for our decision the following 
question: 

’Whether the aMignment In BtUiah India of a 
BritUh Indian decree in dlaoharge of a debt of 
Bi. 15,963'12*0 dne to the petUloner’s foreign 
bnalneiB will amount to an aotaal receipt In Btl* 
tish India at the time of the assignment of 
moner'i worth from the foreign debtor even 
thon^ no money has been tealii^ b; the petl- 
itloner from the ]adgment'debtor nnder the decree 
laaiigned. 

Money can be received in more ways 
than one, and when the assessee accepted 
the jewels and took the assigned decree, 
ttie debt dne to the Penang business was 
Mo^etely discharged and the assets of 
that business were diminished by, and 
there wae an increase in, the assessee's 
assets la British India of the sum of 
Bs. 28,606.8-0. It was argned before ns 
that as the amount of the asslgced decree 
bad not been received from the judgment- 
debtor, the amount of the decree should 
not be tskeh into donsideration when 
artlvlng at a sum for SMsasment. Assum- 
iog that no 


even then, the assessee had by the tran. 
sactions mentioned transferred into Bri. 
tish India assets which he could and in 
respect of the jewels in fact did realize 
and he could have realized the assigned 
decree at any time. In our view, these 
transactions amount to remittances in 
British India of moneys or money’s worth 
Several oases were cited to us by the 
assessee’s counsel amongst them 5 Tax Gas 
159,^ 12 Pat 305^ and (1924) G 508.' 
None of these authorities m any way 
assist the assessee's contention. On the 
contrary, in the first of the above cases. 
Lord Trayner at p. 167 says: 

A profit 18 realized when the seller gets the 
price he has bargained for. No doubt here the 
price took the form of fully paid shares in another 
Company, but, if there can be no realized proHt, 
except when that le paid in cash, the shares were 
realizable and oould have been turned into cash 
if the appellants had been pleased to do so. 1 can¬ 
not think that income-tax is due or not aoootdmg 
to the manner in which the person making the 
profit pleases to deal with it. 

This direcbly is opposed to the assessee’s 
contention; and our answer to the ques- 
tion referred is “Yes”. The Income-tax 
Commissioner will get Rs. 250 costs. 

O.B.K./B.D. Answer in affirmative. 

1. Californian Copper Syn'3*o®J®7* 

19101 6 Tax Cas 169=6 P , . 

2. Baghunandan Prasad Singb v. Oommissionjr 

of Income-tax. Bihar and Orissa U933}_^20 

A I R P 0 101=142 I C 416=60 I A 133—12 

Pat 306 (PC). _ r*j » Rk 

3. Bt. Luoia Uelnes and 609= 

Luoia (Colonial Treasurer), (1924) A 0 608 

93 L J P 0 212=131 L T 267=68 B 3 456. 
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P. L. S. P. L. Palaniappa Ohettiar — 
Petitioner. 

V. 

7 P. 2?. r. -N. r. Chidambaram Chet- 
‘tiar and others — Bespondents. 

Civil Eevn. Petn. No. 1350 of 1936, 
Decided on 2nd 

order of Disk. Court. Bamnad at Madura. 
D/. 3rd October 1936. 

# InioWency-Amendment of 

Acts of iDioWency-Potition by | 

Acts alleged beyond ®ub,Ulule 

pollUon-Amendmenl aonibf 

of action and could not be allowed. 

A petitlonlog creditor In « oef 

debtoVe adjodloation as iMolTort, relMU » 
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tain acta of ineolvpnoj which were committed 
within three months of the commencemont of 
Court vacation. The petition was filed on tbo day 
when tbo Courts rfiop'^nod and finding that the 
alleged acts of insolvency were not within three 
months of tbo dite of filing, tbo period ol vacation 
being of no avail to him, be filed another petition 
for amondment of tbo former by alleging now acts 
ofmeolvency within three months of the date 
of filing as required ; 


Held that although Court could liberally allow 
amendments of insolvency pleidings just as in caee 
of Civil Procedure Code, yet it had Us own limita¬ 
tions and an amendment which substituted a new 
cause of action would not be allowed. Hence the 
amendment alleging now acts to the prejudice 
of the debtor could not be allowed : A I li 2935 
Mad 85? {F Js), He/.-, A I li m2 P C 249, Pel. 

(P 66 0 2] 

K. KriBhnaswaiiiy lyeogar — 

/or Petitioner. 

i. Jj. Vankatarama Iyer 

for Respondents. 


M L W 449^ i6 was held that the period 
of three mooths fixed io 8. 9 (l) (o), Pro. 
vinoial iDsolvenoy Aot, is not a period of 
limitatioD but is a condition precedent 
during whioh the alleged aots of inaoWenoy 
mast have been committed by the person 
or persons who is, or are, proposed to bs 
adjudicated. It was accordingly held that 
the period of vacation would be of no avail 
to the petitioner in increasing the period 
within whioh the alleged aots of ingolvenoy 
must be proved to have been oommitted 
by the respondents,-and the provisions of 
the Limitation Act would not be able to 
help the petitioner in extending that 
period on account of the fact that the 
period of three months expired at a time 
when the Civil Courts ware closed for 
long vacations. 


Order,— The petitioner seeks in thi 
case to revise the orders passed by tb 
District Judge of Eamnad at Madura oi 
3rd October 1936 confirming those of th 
Additional Sub.Judge of Devakottah wht 
had permitted respondent 1 to amend hi; 
petition whioh be bad presented to thi 
Court on 3rd July 1934 praying that th« 
petitioner and other respondents to thesi 
proceedings be adjudged as insolvents. Th( 
petition has been very ably argued or 
behalf of the parties, and I have beer 
called upon to satisfy myself whether thi 
orders passed by both these Courts were 
according to law. Eespondent 1 had in big 
petition for the adjudication of the peti. 

remaining respondents, 
relied on certain acts of insolvency whioh 

were stated by him in para. 6 of his peti. 

tion. I have examined para. 6 of the peti. 

tion generally and para. 6 (o) of the petition 

particularly, and am of the opinion that 

the transfers referred to in that clause 

were only those yshich were alleged to 

respondents to 
the ^tition during the three months prior 
to the cIosiDg of the Court for summer 
reossB on let May 1934, and did not cover 
the acts which might have been committed 
by them subsequently, i. e. within three 
months before the actual presentation of 
the petition. 

for 

M ^s. PrewDted on aooonnt of a 


As the petition for insolvency was in 
this oase presented on 3rd July 1934 and 
the alleged acts of insolvenoy wers stated 
to have been committed on 20th February 
1934 and 23rd February 1934, an applioa* 
tion for amendment was considered to be 
necessary. This was made on his behalf 
on 23rd July 1935 with the object of 
including other aots of insolvenoy com¬ 
mitted by the respondents in April, May 
and July 1934. These were not meotioned 
either speoifioally or generally and were 
proposed to be brought, as the aots com* 
mitted^ before 3rd of April, could nofci 
according to the Pull Bench decision, form 
a basis or ground for adjudicating reapon. 
dents on the petition presented to the 
Court on 3rd July 1934. It might be 
stated 10 passing that the Full Bench deoi. 

effect to the rulings in U879) 
12 Ch D 314^ and (I895j 1 Q B 194.* 


1 nav9 tried to show that this was not# 
as stated by the District Judge in Mfl 
lodgment dated 3rd October 1936, merely 
a case of specifying the acts in detail whioS 
cad already been alleged. The application 
for amendment was put in with the object 
of saving it from being dismissed by plead¬ 
ing further acts of insolvenoy, which 
according fco the Full Bench authority 
were no longer so and had ceased to be 
impaachablfl under the Insolvenoy A^ 

Official Receiver. Soott 
21 AIRMad 294=160I<J 

3S9=99ML W 419. 

OL In M Bamford. (18T9) H 

Oh D 814=41 L T 789=27 W R 744. 

4. in te Mauad; Ex parte Maaod, (1895) 1Q ? 

L J Q B 183=16 R 169=72 L18® 
=48 W B 207. 



Vabisaimuxhu V. Samimtjthu 


1933 Varisaimtjthu 7. 

It must ba stated at the outset that under 1 
the provisions of the Insolvency Act the g 
provisions relating to amendment of plead- o 
ings contained in the Code of Civil Prooe- t 
dure would be applicable to the petitions i 
made under the Act. I am also fully aware c 
of the established rules and practice of the i 
Courts, both in England and in India, t 
which act with considerable liberality in 1 
the matter of granting amendments and f 
^*whioh should be allowed" as remarked by 1 
Lopes L J. in (1887) 19 Q B D 394.® ^ i 

howd?6t &6glig6Dt Of ofttfiless tho omiBSlOIl 1 
boweyof late the szneodnieQt, if^ it caa be ^ 
allowed without iDjastlce to the other eide. ^ 

But the limitations of this rule have 
been, on account of a series of authorities, 
^Iso well defined. As pointed out by Lord 
Buokmaster in 48 Cal 832® at p. 835: 

All roles of Oootk are nothing but provisions 
Intended to secure the proper administration of 
justice, and It is therefore essential that they 
should be made to serve and be subordinate to 
that purpose, so that full power of amendment 
must bo enjoyed, and should always be liberally 
exerolsed. 

The noble Lord, however, adds the 
'following qualification which should not 
be lost sight of: 

None the less, no power has yet been given to 
[enable one dlshnob cause of action to be substi* 
Ituted for another. 

If I found that respondent 1 was in this 
case relying on the same cause of action 
which ha had pleaded in the petition or 
that he was merely asking for further 
relief or an appropriate remedy which he 
bad on account of some slip or mistake 
forgotten to ask in his petition, it would 
cot have been neoeBsary for me to examine 
the orders passed by the lower Courts 
iminutely and revise them if necessary. 
-But when I find that by this device, res¬ 
pondent 1 wishes the Courts to help him 
in alleging new acts of Insolvency, which 
fording to the Full Bench authority had 
moome unimpeachable and ceased to be 
acts of insolvency in fact under 8. 9 of the 
Act, and on which be neither relied nor did 
he intend to rely when presenting bis 
pekUloQ, the matter assumes a different 
complexion. If the amendment were al¬ 
lowed to remain, the petitioning creditor 
would be enabled to substitute new gronnds 
for those which he had set op originally 
but whieh ue of no avail t o him now. 

6. Weldon v. Neal, (188T) 10 Q B D 894=66 L J 
^ Q B 621=86 W B 890. 

S, Ida Bhwa Uya v. tlaong Ho Hnaoog, (1999) 0 

AIB P0849=e8 1 0014=481 A 314=^6 

Oal 883=4 U B B 80 (P 0). 
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This is bound to cause serious injury and 
grave injustice to the other party which 
cannot be compensated by costs. It is true 
that the Courts have wide powers in this 
matter but they have to be exercised judi. 
cially and with care. The effect of grant-, 
ing this amendment would be to clothe 
the petitioning creditor with rights which 
he would not have had, if a new petition 
for insolvency was presented by him on 
the date on which he applied for leave bo 
amend. In these circumstances I hold 
that an amendment of this nature prayedi 
could not be granted. The amendment is 
therefore cancelled and the petition allowed 
with costs throughout. 

O.R.K./b.D. Petiiion allowed. 


A. I. R. 1938 Madras 33 
Leaoh 0. J. 

VaTisdiTniilku Cheltiav and otheTS 

Petitioners. 

V. 

Samimuthu Chettiar and others 

Bespondents. 

Civil Revn. Petn. No. 1416 of 1935, 
Decided on 24th September 1937, from 
order of Sub-Judge, Bamnad at Madura, 
D/- I9bh July 1935. 

(•) RegUtralion Acl (1908), S. 
dare” impHei declaration of whi and not 
mere ttatemenl of fact — Deed of partiUoQ 

causing change of legal 5*!*^'°" •'*£ 

tion, but not letter containing adtnmion of 

partition. , 

The word " deolate” in 8.17 ID ImpUes a de- 
olatahon of will, not a mere statement of ‘aot. a 
deed of partition, which causes a 
relation to the property divided amongst all t^ 
parties to it is » declaration in the lotend^ 
sense, bat a letter containlog an admission, direct 
M infAtADtlaL that ft partition once took plaoei 
does not '* declare ” a right within the meaning 
of the section. The distinction Is between a mere 

?«Ual of fact and 29^3 P C 

creates a title : 6 Bom 339 andAJB 1939 ^P 0 

65, Applied, , « ^ A -J 

(b) Rogiilralion Act (1908). S. 17 — Award 
aeclariog fights of parties to «jta n pro 
porly-Award should bo registered-Unregis 
tered award is inadmissible in evidence. 

In an arbitration proceeding, the arbitrator was 
asked to settle disputes between the parties relat- 
fog Vo the awnersbip of the three plots of land. 
The arbitrator gave his decision 
three plots belonged to one party, and the remain 

isft one plol io fcbe other pert; • 

Bild thftt the ftrbUrfttor’e 

,w«doper.t.a u . aMUr.»lm ot 

the respeoUve partlee In wbuSui 

that the award was an g rt 

lulu orealed a tiU*. ” 
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reglstratioa of eucb ao award was oompulsorj 
and that if it w^s not registered, it was inadrois- 
eible in evidence under B. -19 : A 2 H 293i Cal 
SJ5, Foil.-, A I li 1933 All 59 and AIR 1937 
Pat m. Ref. fp 57 0 1] 

K. Bhashyam Ayyangar and B, Kesava 
Iyengar—/or Petitioners. 

K. Bajah Ayyar, A. S. Brinivaea Iyer 
and S. Seshadri — for Hespondents. 

Order.—This petition raises the ques- 

tion whether an award in arbitration 

proceedings without the intervention of 

the Court requires registration before it 

can be filed in Court. In 0. 8. No. 19 of 

1927 of the Court of the District Munsif, 

Paramakudi, the respondents sued to 

recover possession of certain immovable 

property. During the pendency of the 

suit, the parties agreed to refer their 

differences to arbitration, and did so. 

When they came before the arbitrator it 

was agreed that he ehould also settle dis. 

putes between them relating to three 

other pieces of land. The arbitrator in 

due course gave his award which decided 

the questions of ownership of the four 

parcels of land. The award was then 

filed in Court with a view to its being 

made a decree, Objections were however 

raised by the respondents who took 

advantage of the fact that the award dealt 

with matters outside the scope of the suit. 

District Munsif decided that the award 

could be ncade a decree of the Court, but 

only so far as it affected the piece of pro. 

perty in suit. He refused to recognize its 

validity so far as the other three parcels 

of land were oonoerned. This decision 

was upheld by this Court in an application 

for revision. The petitioners then at. 

tempted to file the award in Court under 

the provisions of Cl. 20 of Scb. 2, Civil 

P. C. The respondents objected on the 

ground that the award had not been 

registered in accordance with the provi. 

Bions of S. 17, Begistration Act. The Dis 

triot Munsif upheld the objection, and 

refused to file it. An appeal followed to 

the Bubordmate Judge, Bamnad, bub was 

dismissed. This Court is now asked to 

exercise its powers under 8. 116 , Civil 

P. 0., and to direct the District Munsif to 
file the award. 


The only question for oonsideratio 
whether the award is a document wi 

0 t Begistration 

Bnb.s. (Ij seta out what documents s 
be registered and they include non.te 


mentary instrumeuts which purport or 
operate to create, declare, assign, limit or 
extinguish, whether in present or in 
future, any right, title or interest, whe. 
ther vested or contingent, of the value of 
one hundred rupees and upwards, to or in 
immovable property. Sub.s. (2) gives a 
list of instruments which do not require 
registration. Cl. fvi) of this sub-seotiou 
exempts any decree or order of a Court, 
except a decree or order expressed to be 
made on a compromise and comprising 
imcnovable property other than that 
which is the subject matter of the suit or 
proceeding. Before the passing of the 
Transfer of Property (Amendment) Sup¬ 
plementary Act, 1929, this clause also 
excepted awards, bub the words "and any 
award” which appeared in the Clause were 
deleted by that Act. Although the refer, 
enoe to awards has been deleted from the 
Clause, it is argued by the learned advocate 
for the petitioners that an award of the 
nature of the one in suit does not come 
within the purview of sub-s. (1). 

The Bub.seotion says that a non.testa, 
mentary document which " declares” any 
right, title or interest in immovable pro. 
party of the value of one hundred rupeea 
and upwards does require registration an6 
the question resolves itself into whether 
the award does ” declare ” a right of 
nature. The word "declare" baa been the" 
subject of much legal argument in tbs' 
Courts of this country, but it has noW’ 
been defined by the Privy Counoil. I**' 
the case in 11 Pat 272=62 M L J 996,^ 
their Lordships accepted the definition 
given by West J. in 6 Bom 232.* West J. 
pointed out that the word ' declare ' 
implies a declaration of will, not a inert 
statement of faot," and went on to sayi 

A deod of pattition, which oaosea a obange o|i 
legal relation to the property divided amoDget all 
•06 p&tlids to It, is 6 dcolftrdtioD in tho iotcodftd 
Benee ; but a letter containing an admlMlaO' 
director inferential, that a partition once took 
place, does not “declare” a right within tbe 
meaning of the section. 

Viscount Dunedin in delivering tbe 
judgment of their Lordships observed ' 
Tbongh the word 'declare* might be given a 
wider meaning, they are eatiafied that the vUe 
originally taken by Weet J. Is right. The die 
tinction la between a mere recital of a faot »no 
fl^motbipg which In Ite elf creates a ti tle. _ 

1. Bageahwati Obarn Singh v. Jagarnatb Knarl, 

(1932) 19 A I a P 0 66 = 186 I 0 799 = 

I A 180=11 Pat 273=6: M L J 996 (P 0)- 
a.Bakhatam Kriahnaji v. Madan Erisknajb 

(1660) 6 Bom 282, 
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The judgment of West J. had been ap¬ 
proved of by this Conrb in an earlier ease, 

46 M L J 100.® The award under dis- 
ouBsion deolares that the petitioners are 
entitled to two plots of property and the 
respondent to the third plot. The rele¬ 
vant portion of the award is as follows: 

Oa pornsiog the entite document produced by 
both the parties, and other witnesses, and also on 
heating the oral representations made by both 
parties, and also on inspecting the locality as 
desired by both parties, my findings are as fol¬ 
lows : (a) that the plots A and 0 in the sketch 
snbmltted herewith, belong to the Mangaputhur 
Ohettis of this place and form part of the Nan- 
davanam attached to Minakehi Suodateswaral 
temple at Faramakndi, to which defendants 6, 

7, 8 and 10 are trnstees ; (b) that neither the 
plaintifi not any other defendants have any right 
or interest In them (plots A and 0); (c) that the 
plot B in the sketch belongs to the plaintifi, and 
that the defendants have no manner of right or 
interest in them. 

Thero o&d bs no doubt that the arbi¬ 
trator is here deolaring who are the owners 
of these partioulac plots. He wa9_ asked 
to decide the question of ownership and 
after hearing the evidence he gave bis 
decision. His award therefore operates 
to declare the rights of the respective 
parties in these pieces of land. The 
'award cannot be classified as a mere re- 
joital, bat as something which in itself 
creates a title. In 62 Gal 201* a Bench 
of the Calcutta High Court held that 
registration of such an award is compul¬ 
sory and that if it is not registered it is 
linadmissible iu evidence under S. 49, 
Begistration Act. Similar decisions have 
been given by the Allahabad High Court 
and the Patna High Court: A 1 B 1933 All 
69* and 16 Pat 679.® There ie therefore 
abundant authority in support of the 
deoisbn oballenged in this petition. The 
petition therefore fails and must be dis- 
missed with costs. 

0,r.k,/b.D. Petition dismissed. 

8. Baoganayaki Ammal v. Ylrupakeboe Bao 
Kaidu, (1938) 10 A I B Mad 631 = 73 I 0 
466=46 U L 7 100. 

4. Jlteodranakh Be v. Nagendranath Be, (1984) 
21A1R Oal 816=169 10 778 = 39 0 W N 
64=60 0 L 7 360=63 Oal 301. 

6. Oh. Baobohau Lai v. Naiotbam Batt, (1998) 
90 A1B All 69=148 10 428 = 1993 A B 7 
lOSd. 

6 . Badri Obowdhtl ▼. Mt. Obampa Obaudbaiaioi 
U96T) 24 AIB Pat 168 = 168 1 0 116 = 16 
Pat 679=18 P Ii T 41. 
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SPECIAL BENCH 

Madhavan Nair, Stone and King JJ. 

Commissioner of Income-tax, Madras — 

Petitioner, 

V. 

Tanjore Permanent Fund Ltd. — 

Respondent. 

0. P. No. 146 of 1935, Decided on 2fith 

September 1935. 

Income tax —‘Fund’ floated with capital 
■ubscribed by shares—Chief income, interest, 
derived from loans to share-holders — Such 
income held not assessable because fund was 
Mutual Benefit Fund Society. 

A company was floated with members eubsori b- 
ing its capital by way of ebaie. The maiu souioe 
of income was the interest on the loans advanced 
to the share-holder members. It also derived 
interest on its securities eto. In giving the return, 
the fund did not show the interest derived from 
the loans to the share holders as its Income. 
Question was if that income was assessable : 

Held the fund though a registered company 
was in fact a Mutual Benefit Fund Society and 
that income was not assessable; AIR J923 Mad 
684 (S B), Foil.-, AIR 1933 Mad 34?. Expl.\ 8 
IT C 83, Ref. CP 69 C 1) 

M. Patanjali Saatri — for Petitioner, 

S. Srinivasa Iyengar for K. Rajah Iyer 
and V. Ramaswamy Iyer — for Pes. 
pondent. 

Order.—The Commissioner of Income- 
tax has referred to the opinion of the 
High Court the question "whether the 
sum of Rs. 61.304 being the income or the 
profits of the Fund derived from the trana- 
actions with the share-holders is liable to 
assessment.” The petitioner is the Tan- 
jore Permanent Fund Limited. It is a 
company incorporated in 1901 under the 
Indian Companies Act 6 of 1882, now Act 
7 of 1913. The Company started with 
2.223 shares of Bs. 45 each share and a 
nominal capital of Rs- 99.990. The 
amount of each share is payable in 
monthly instalments of Be. 1.^ The share 
account of each share-holder is closed on 
the expiry of 45 months from the last date 
of the month in which he was admitted 
by his being paid Rs. 60 and then he 
ceases to be a share-holder. The difference 
between the amount subscribed by him 
and the amount paid to him at the end of 
the 45th month, viz. Bs. 6. is oallcd 
•‘gnwanteed interest". The Fand aoeepte 

depoeits (rom its ehere. holders on which 

interest ie allowed to or/ow 

tors are authorized temporarily to borrow 

time to time.« neoeeeary, earns to 
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carry on its fcransactioDS. The colleotions 
of tbe Fund are used to be lent to the 
share-holders at specified rates of interest 
on the security of tbe shares held by them 
and also on their other properties. The 
moneys belonging to the Fund may be 
invested by the Directors with banks or 
Co. operative Societies or in Government 
securities, Treasury Bills or Post Office 
Cash Certificates. Tbe Fund does not 
accept deposits from other persons tban its 
share.holders nor does it give loans to 
outsiders. 


The Fund’s main source of income is the 
interest on tho loans advanced to the 
share holders. It also derives inoonoe 
from interest on tbe deposits with banks, 
interest on securities, house rent and 
other minor items. The excess of interest 
earned by the Fund over the expenses of 
tbe institution and the interest earned by 
the share.holders is regarded as profits of 
the Fund out of which 70 per cent, is 
divided among tbe share.holders and tbe 
balance after paying the legal adviser, 
remuneration and bonus to tbe establish, 
ment. is carried to the reserve fund. The 
number of share.holders of the Fund and 
the amount of shares fluctuate from time 
to time. On 15th August 1931, as men- 
tioned by the Commissioner, there were 
on the register of tbe Fund 9.984 share, 
holders with 110,740 shares and tbe sub- 
scribed capital of Rs. 49.83.300. For the 
assessment of tbe year 1932.33, the Fund 
returned an income amounting to Rupees 
14,178. In submitting this account, it did 
not include as assessable income a sum of 
Rs. 61,304, tbe profits derived from the 
shye-bolders. The question referred to 
us is whether tbe income-tax can be levied 
on this amount. 


A case exactly like the preaenttone w 
decided in 47 Mad 1,* in which it Was hi 
that a fund like this was a Mutual Bei 
fit Society and therefore the receipts fre 
share-holders were not income liable 
assessment under the Act. The Incoa 
tax Officer did not follow this decision 
before he completed the assessment, tl 
Court decided tbe case in 56 Mad 41 

^*5^*}**^' 0^ Revenuo v Moiam 

Hindu Perioaneot Fund Ltd. ( 1923 ) in 


That decision was interpreted by him to 
mean that profits earned by the Fund by 
lending money may be taxed. He there, 
fore held that the decision iu 47 Mad 
was no longer applicable and assessed the 
fund on tbe total income including the 
profits of Rs. 61,304. The Assistant Com¬ 
missioner confirmed the order of the 
Income tax Oflioer. The Commissioner in 
referring tbe case to us says that the 
combined effect of these two decisions and 
of tbe decision of this Court in 8 I TO 
83^ is not very clear to him. He also 
argues that the petitioner Fund is a com. 
pany carrying on a trade and as such 
the fact that it carries on tbe trade with 
its own customers does not make it any 
the lesser trader and that tbe profits 
resulting from the trade are liable to tax 
unless specially exempted and as there is 
no question of any such exemption here, 
tbe amount of profits earned, viz. Rupees 
61,304, is assessable to tax. 

At the outset, we may observe that so 
far as the decisions of this Court are ood> 
cerned, there is no conflict amongst them. 
The decision in 56 Mad 415,^ followed by 
tbe Inoome.tax Officer, does not touch tbs 
question of the liability to assessment of 
the profits earned by the Fund from its 
share.holders nor does it in our opioioo 
shake the authority of the decision in d7 
Mad y In that case. (56 Mad 415)*, the 
question was whether the "guaranteed 
interest may be deducted from the total 
income of the Fund during the year of 
account. This Court held that theguaran* 
teed interest was interest on capital bor. 
rowed for the purpose of the fund’s business 
within the meaning of 8. 10 (2) (3), In* 
come.tax Act, that its payment was not 
in any way dependent on the earning of 
the profits and that the fund was entitlfld 
to claim deduction in respect of that suoi 
distributed by it as guaranteed interest- 
The question now referred to us did not 
arise for decision in that case. In 8 IT 
83 this Court pointed out that that ease 
was one like 47 Mad 1.^ 

It is conceded by tbe learned oounsel 
for tho Commissioner that on the fael* 
this case would fall exactly within the 
scope of the decision in 47 Mad 1.^ Wha* 
he wants to argue is that that case was 
wrongly decided and that he sbouM ^ 

3. Bivagaoga Brl Meecakahl NIdbl v. OofflOl^ 

sloaer of Income-tax, Mai|cafl, (1934) 81T « 

83i ^ 
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aUo^ed to re.open the gaestioo. So far aa 
this Court is oonoerned, the question has 
tieen ooneidered and decided by the Full 
Bench in 47 Mad 1.^ As pointed out in 
56 Mad 416,* the Fund though registered 
under the Indian Companies Act and sub. 
jeot to its provisions is not really a com. 
pany but a Mutual Benefit Society vrith a 
^fluotuating capital. The subsoriptions 
though called share capital are not really 
fio, nor are they capital borrowed for the 
purpose of the business as that capital is 
ordinarily understood. In enacting the 
Eiplanation to 8.10 (2) (3), Income-tax 
Act, it would seem that the Legislature 
has shown its intention to recognize the 
existence of such Mutual Benefit Societies 
like the one in question. 

As the law on the point has been 
clearly laid down in 47 Mad 1^ and as this 
case falls exactly within its scope, we are 
not incliued now to re.open the question 
and to disturb the practice which has been 
followed since 47 Mad 1,^ whatever view 
we may be inclined to take if the point 
was res Integra. Though the term “share, 
holder" has been here used, we do not 
wish to bo understood aa deciding that 
these subscribers are share- holders properly 
eo called within the meaning of the Com. 
panies Act. The matter is not before us. 
Our answer to the question accordingly is 
that the sum of Ba. 61,304 is, in the oir- 
cumatanoes of the case, not liable to 
assessment. The asseasee is entitled to 
Bs. 260 for costs and will get a refund of 
the Bs. 100 deposit. 

'O.B.E./b.P. Answered in negative. 
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" SPECIAL BENCH 

^BASLBY C. J,, Kino and Gentle JJ. 

^CommissioMrvflncome-taXt Madras — 
Petitioner, 

v. 

M, A, L.A. B.AryanCkeUiar,Kilaseval 
Patti, Earaikudi — Respondent. 

O. P. Ko. 246 of 1935, Decided on Slst 
March 1986. 

' Ineeme'tax— Parlnerchlp—Partneriblp 
net aiMMabte or cieapiog Mieument 
^rarlnora are Uoblo-'AUoeatlon of tbarea U 
flol oiionllal. 

If the partnenblp IkseU li not auenablo or If it 
CMipM uMument, tbotf III paitnen axe liable to 
•iiiinneBt, althongfa then is no allooailon M 
ehani In px^la betireen the paxtnen i A I B 


2931 Cal 6S6, RcL on ; 4 I R 1930 Mad 119 
and 41 T C 478, Ref. [P 60 C 1, 3] 

M. Patanjali Sastri — for Petitioner. 

K. S. Krishoassvami Aiyengar for P. B. 

Sivarama .-Viyar — for Respondent. 

Beasley C. J.—The question propound- 
ed is: 

Whether the Bum of Re. 59,9R8 remitted in 
1931-82 b 7 the Saigon partnecebip out of tta prodts 
to the Rangoon pattnetehip amounted to a receipt 
of prodte pro lanto by the partners in rj3l-32 so 
as to be asseseable in their bands. 

The assessee was and is a partner in 
a money-lending business carried on in 
Bangoon consisting of three partners under 
the vilasam of M. A. L. The samo three 
partners are the sole partners in a similar 
business carried on in Saigon under the 
same vilasam. During the period com¬ 
mencing with 2l8t May 1931 and ending 
on 24th March 1912, by means of three 
remittances made by telegraphic transfers 
and by bank.drafts a sum of Bs. 59,967-8.0 
was remitted by Saigon to Rangoon. It 
has been found as a fact that those remit, 
tanoes came out of profits made by the 
Saigon partnership. Under these oiroom. 
stances, the shares of the assessee in that 
sum was assessed under S. 34, Income-tax 
Act. The contention pub before the Income, 
tax Officer was that the partnership itself 
ought not to be assessed and it appears also 
that the Advocate who appeared before the 
Income-tax Officer, Bangoon, who had 
charge of this matter admitted that the 
individual partners should instead be 
assessed. In any case, quite apart from the 
admission made, the Income-tax Officer, 
Bangoon held, following the decision in 4 
I T 0 478,^ that the contention of the 
assessee was correct and that the partner, 
ship was not liable to be assessed to Income- 
tax. The Income-tax Officer here^ then 
proceeded to assess the partners individu¬ 
ally. The contention raised before us is 
that thby are not liable to be so assessed, 
and it’was strenuously argued that upon 
the authority of the case already referred 
to, this being a remittance from a sepa¬ 
rate entity, namely the Saigon partner- 
ship to another entity, namely the Bangoon 
partnership, the partnership was nob liable 
to be assessed. From this Mr. K. B. Krislma. 
swamy Aiyengar who appewad .on behalf 
of the asBBeaaee contended that the part, 
oers also could not be assessed though he 
c onceded that this sum could not escape 

1. Martin & Co. t. Oommt. of Inoonw-Ux, 
BMigal, (1980) 41T 0 iT8. • 
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assessment hut was quite unable to state 
uroQ whom the assessment was to ho made 
other then the individual partners or the 
partnership. Ilis argument was this, that 
this was a remittance ot a lump sum cf 
profits and until there bad been an alloca. 
tion amongst the partners of their shares 
in those profits, the individual partners 
could not be held to have received those 
profits and that until there was such an 
allocatioc, it could not bo said that there 
was any receipt by them of the profits. He 
relied upon the decision of this High Court 
in 4 I T C 168.^ 


The answer to this contention seoms to 
me bo be this, that there was admittedly a 
receipt in British India of profits gained 
abroad. By whom were those profits 
received? If the contention of the assessed 
before the Income-tax Officer was correct, 
then those profits were nob received by the 
partnership in such a way as to render the 
partnership itself assessable. But as those 
profits had been received, they must have 
been received by somebody. The only other 
alternative is, that they were received by 
the partners individually and there does 
not seem to be any other passible alter, 
native. If the partnership itself is not 
assessable, clearly, in my view, the indivi¬ 
dual partners are. Although it may be true 
that they have not received the money into 
their own hands, the reoeipt of this money 
by the partnership was a receipt on behalf 
of the partners and if, as is contended by 
the aseessee, the deoision in 4 I T C 188* 
goes to the length of saying that until 
there is an allocation amongst the partners 
of the profits there can be no receipt, with 
great respect, I feel myself unable to agree 
with it. The deed of partnership of the 
Kangoon business sets out the shares bo 
which each of the three partners is entitled 
and the money having been received by 
the partnership on behalf of the partners, 
It is merely a matter of arithmetic to aecer ’ 
tain what the share in those profits of each 
of the individual partners is. There is 
nothing in the Income-tax Act which says 
that a partnership or a firm is to be 
assessed first. Either the firm itself is liable 
to be assessed or its individual partners In 
this case an attempt was made bo assess the 
firm and yielding to the oonbention raised 
by the aasessee. the firm was absolved from 


U. 8. L. B. CheUUppa Ohettiar v. Oommr. ol 
Income'tax, Madras, (1930) 17 A I R Maa 

119^132 10 349=4110188. ^ ^ ® 


assessment and the individual partners 
were sought to be assessed. 

I think that the Income-tax Officer was 
mistaken in holding that the partnership 
was not liable to assessment in respect of 
these profits as in my opinion Martin'i 
case^ already referred to does not touch 
this point at all. These profits therefore 
escaped assessment in the hands of the 
firm and it was open to the Income-tax 
authorities to assess the partners individu.; 
ally. It seems to me that if any autho¬ 
rity for such a procedure is needed, it is to 
be found in the decision in 5 I T C 206.* 
Id my view, the assessee was clearly 
assessable to Income tax in respect of bis 
share in the sum of Rs. 69,968. The ques- 
tion must therefore be answered in the 
affirmative. The Commissioner of Income- 
tax will get Bs. 250 costs. 

Kin^ J.—I agree. 

Gentle J.—I agree. 

O.R.K./B.D. Answerei in affirma tive, 

8. Neemchaoda Daga v Commr of Inoomo'UXf 
Bengal. (1931) 18 A I R Cal 686=134 10 931’ 
=68 Cal 1304=35 OWN 684=6 IT 0 SOfr 
(P B). 
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Ramesam and Stone JJ. 

S. K, Venkata^ubramania Ayyar and 
olhera — Appellants. 

V. 

S, Sivagurunatha Ckettiar and others- 
— Respondents. 

Appeal No. 156 of 1926. Decided on 27tb 
February 1935, against decree of 
Judge, Kumbakonam, D/- 30bh September 
1925. 

(•) Advene Potseition — Date* fr®.® 
which advene pouetiion of alienee itatti*® 
caiec of void and voidable tranafen, ilaf®®* 

Advorso posseGsioD of an alienee dates from 
momeot the alieoeo ia without lawful title. Tbit 
time le, In tbe oaso ol a void transfer, the date® 
thotcaDefer; Id the oaee ol a voidable 
tbe date of tho avoidance and in the oaeeof'*. 
transfer efieotive for a period (whether beoaue* 
estoppel or otherwiee), the date of the teioln®*’^ 
of the period. [P63 01J 

(b) Will—Executor —Position 
held trustee, 

The pereone named executore In a will 
merely cxeoutore but were charged with the dfl 7, 
of managing tbe property and paying the 1®^^ 
to ohatity. Only tbe inoome was disposed 
under tbe will: * 

Held that as only Income was disposed 
some one must have the legal estate in tbe oor^ 
and taking into oonslderatlon the duties 
the exeoutors and also the poaaibiiity of bi»uv 
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laooesBWe legal eatatea. the exeoators "we 
bat name kruateea. l.t'bAUJ.j 

(c) Adyerie Poieeuion-Trustee of chouUry 
alienating choultry properly a* hit own and 
not ai manager—Alienation la void ab inilio 
^Alienee*! potsewion become# advene from 
date of alienation. 

A trustee of a obouUry alienated property be¬ 
longing to the choultry aa his own. He did not 
purport to pass title aa manager of the choultry : 

Held that the alienation waa void ab initio 
and posflMfilon of the alienee became advetae from 
the date of the alienation and not from the death 
6l the trustee. ^ 

iii (d) Limitation — Trustee alienating pro¬ 
perly honestly believing it to bo bis 
Property on true construction of trust deed 
found to belong to cestui que trust—Time 
allowed by trustee to pass owing to this mis¬ 
take cannot be excluded in computing limita* 
iion lor suit against alienee. 

If a person oould extend the time for eniog by 
alleging that he bad mistaken the meaning of an 
instrument, a moat serious Inroad would be made 
into the law of limitation and that quieting of 
title wbloh le the reason for and the policy behind 
the statutes of limitation wonld be gravely dis¬ 
turbed. Henoe, if a trustee alienates property 
which he honestly believes to be hie own but 
whiob on a tme oonstruotion of the deed of trnst 
belongs to the cestui gue trusif time, which the 
trustee allows to pass owing to this mistake, 
oounts when computing limitation for sultagainet 
alienee for poeseasion : Case fato discussed. 

[P 66 0 1; P 66 0 2) 

B. Brinivftflft Ayyangar, K. Narasimha 
Ayyangar and K. 8. Viawanafcha 
Bastri for Appellants. 

T. Bangaohaxi, B. Mathiah Madaliar, 
P. 8. Narayanaswami Ayyar, E. P. 
Fanohapagesa Ayyar, T, B. Srinivasa 
Ayyangar and T. Y. Bamanatba 
Ayyar — for Respondents. 

Bamesam J.—The faots on wbioh the 
«Qlt (oat of whiob this appeal arises) is 
based are as follows : One Ealayana 
Bama Ayyar of Eumbakonam established 
a ohoultry as a rest boose and for feeding 
Btahmins and endowed oertain properties 
lor its maintenanoe and upkeep. It became 
known as Ealyana Bama Ayyar Cbatram. 
He died in al»at 1865 leaving five eons. 
On 32nd August 1864, there was a parti, 
tlon between the sous by Ex. A which 
fKvrlded that the eldest son Bivaeubra. 
mania Ayyar should conduct the charity 
during big lifetime and after him the other 
brothers in order of seniority. In the 
■year 1871 Bivaeubramania Ayyar surren. 
^red the management of the ohoultry in 
lavour of the next two brothers Venkata, 
tanga Ayyar and Sori Ayyar. The fourth 
aon Bwui^atha Ayyar died in 1861 after 
^posing of bis properly by his will dated 


7th November 1881 (Ex. B). Under this 
will two thirds of the income of his pro- 
perties were devised to his wife Chellath. 
ammal for her life, and the remaining one 
third was to be utilised for the purpose of 
feeding Brahmins in the family ohoultry. 
After the death of hie widow, two thirds 
of the two third share given to the wife, 
should be utilised ‘for (the) charity' and 
the remaining one third was to be taken 
by his brothers Venkataranga Ayyar and 
Suri Ayyar who were also appointed 
executors under the will. On 30th July 
1882 Sivasubramania Ayyar executed a 
formal deed of surrender in favour of Van. 
kataranga Ayyar. Venkataranga Ayyar 
managed the charity until bis death in 
1884. Afterwards Ohellathammal died 
about July or August 1892. Sivasubra- 
mania Ayyar died in 1910 and the fifth 
brother died before 1884. Suri Ayyar was 
conducting the charity and carrying out 
the directions of Bwaminatha Ayyar’s will 
till his death on 29th December 1913. 
Prior to his death he executed a will on 
29th June 1913. Some of the descendants 
of Suri Ayyar took possession of the chari¬ 
ties. Thereupon, certain daughter s sons of 
Ealayana Rama Ayyar. the founder of 
the Cbatram, instituted 0. 8. No. 90 oi 
1916 of the Sub.Courb, Eumbakonam for 
the settlement of a scheme in respect of 
the Cbatram. The Subordinate Judge of 
Eumbakonam by his judgment directed 
the framing of a scheme (Exs. H and H lb 
There wae an appeal to the High Court. 
The appeal was dismissed subject to some 
slight modification (Exs. H-2, H-3 and 
H.4). There was a farther appeal to the 
Privy Council. This was disposed of m 
June 1924 (Ex, H-6). The decision of the 
Judicial Committee is reported in 47 Mad 
884.^ One of the points raised in the 
course of that litigation was that the gift 
of two thirds of two third under the will 
of Bwaminatha Ayyar after the death of 
Ohellathammal ‘for (the) charity’ was void 
for uncertainty. AU the three Courts held 
in the course of that litigation that these 
words plainly referred to the Cbatram 
charity which had immediately before 
been indicated and the gift was not void 

for uncertainty. . ,, 

The present suit was filed on 36tb April 
1920 by the trustees appointed nnder the 
Boheme to recover the properties whiofi 

Tr4'^ 0 
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according to tho docigion in tho former 
litigation, belonged to the trust bub which 
were in the unlawful possession of the 
various defendants under alienations made 
by Suri Ayyar. Under Ex. 1 dated 9th 
May 1898 Suri Ayyar sold the items des¬ 
cribed in Sob. C of the plaint to the father 
of defendant 5. The properties in Soh. G 
have been acquired by Government under 
the Land Acquisition Act and are now 
represented by a sum of Bs. 48,122.14.7 
deposited in the Treasury by the receiver 
appointed by the Court pending litigation 
between defendants 5 to 13 inter se in 
0. 8. No. 67 of 1919 on the 61e of the 
Kumbakonam Sub.Court. This alienation 
recognized that one third of the income of 
the properties was to bo devoted for the 
Chatram, but proceeded on the footing that 
the whole of the remaining two third was 
the property of Suri Ayyar, i. e. Suri 
Ayyar acted on the footing that the gift 
under the will of Swaminatba'Ayyar of 
two thirds of two third ‘for (the) charity’ 
was void and therefore instead of being 
content to claim only two.ninth of the 
property he claimed two third of the pro- 
perty. Ho recognized the right of tho 
trust only to the extent of one third 
instead of rocognizing it to the extent of 
seven, ninth. Defendants 5 to 13 now 
represent the alienees under Ex. 1. In 
1910 Suri Ayyar executed another sale 
dead (Ex. F) in favour of defendant 4 of 
the properties in Soh. B. The dispute 
regarding these properties has been com. 
promised in the Court below and is not 
before us in this appeal. By Ex. 3 dated 
2nd June 1912 there was another aliena. 
tion by Suri Ayyar of the properties in 
Boh. A in favour of defendant 1 who is an 
Advocate of Kumbakonam. These alienees 
were not parties to the former litigation 
and they accordingly raised the plea that 
the gift under Swaminatba Ayyar's will 
of two thirds of two third of the property 
was void for uncertainty and contended 
naturally that the judgments in tho for 
mer litigation did nob bind them. This 
was one of the points to be decided in the 
case. There was also a question of limits, 
tion raised by the contesting defendants. 
This^ 18 the other point arising in the case 
and IS the eubjeot of issue 11. 

The Subordinate Judge found the first 
point in favour of the defendants. On the 
question of limitation ha found that so far 
as defendant I’s alienation under Ex 3 is 
oonoernod, ii was not barred, but as to 


defendants 5 to 13 he held that the soifr 
was barred by limitation even as to the 
one third share recognized to belong to the 
charity. The plaintiffa have filed this 
appeal. (On the question of oonstraotiou 
of the will, bis Lordship found that the 
construction put upon it by the Judicial 
Committee in the previous litigation was 
the proper one and held accordingly differ, 
ing from the Subordinate Judge). The next 
question is that of limitation. On this 
matter I agree with my learned brother 
in thinking that the suit is barred by 
limitation so far as the property in Sob. 0 
is ooDoerned. (His Lordship theu diaonaeed 
tho evidence regarding the points covered 
by the memorandum of objeotiona and 
found in favour of the defendauts-res* 
pendents.) 

Stone J.—I agree. As regards the 189S 
alienations (Sob. C), the question of limita. 
tion has been very strenuoasly argued, but 
Ido not consider it necessary to traverse all 
the grounds covered. Two Artiolea scheduled 
to the Limitation Act are relied upon, the 
old Art. 134 and Art. 144. Art. 134 
(before its recent amendment) is said nob 
to apply because here there is do express 
trust. Art. 144 is said not to operate as 
a defence here because 1912 is the oritioal 
date for a reason that cannot be shortly 
stated but can be expressed as follows. Ib 
is urged that in India a variety of objects 
have been held to be capable of owoiog 
property. These objects, not being humsD, 
must, of necessity, have their property 
managed for them. Such managers are 
not in the position of trustees. The 
estate merely (leaving the equitable estate 
in the object) is nob vested in bbe 
managers. The legal estate is vested in 
the object and the conception of an eqoib* 
able estate does nob arise at all. Such 
objects are juridical persons, as capable 
holdiug property as a public company duly 
empowered. As in the case of the direfl. 
tors of a public company, its managers 
not trustees though the relationship may 
well be fiduciary. Examples of such P®^* 
sons are idols, some temples and soo® 
mutts. 

In snob oases, it is further said, bbe 
manager though having no estate, 1®3®* 
or equitable, has power to alienate e® 
behalf of the object. That power go®®^ 
far as to confer title upon the alienee. I® 
some oases that title is voidable. 
even where voidable, it may be good dflri®^ 
the lifetinae or period of office of bh® 
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managBi. II tbat is 1*1^® position in any 
givon oaso, then the alienee is not in 
adyersd possession until the title is avoid, 
ed. "Ontil then, the title transferred is 
good and the alienee must be deemed to be 
holding under it. It follows therefore that 
oases may arise where, say, the alienation 
is in 1900; the manager alienating oonti- 
nues in oflBoe until 1920 and then a new 
manager comes on the scene and the ques¬ 
tion will arise whether the period of limi¬ 
tation dates from 1900 or 1920. If Art. 144 
applies, then, in the case put, the adverse 
possession starts in 1920. Art. 134 does 
not apply because there is no trust. 

On the other band, if the original trans¬ 
fer was void, then the alienee would have 
been in adverse possession since the date 
of transfer i. e. 1900 in the case above 
put. The above is the effect of 44 Mad 
831.* 12 Pat 251^ and 46 Mad 751* and 
the oases there cited and later oases such 
as A I B 1936 P 0 44® which follow the 
above. The 12 Pat 261’ group is dealing 
with the case of a transfer that is effective 
iup to a time; the 46 Mad 751* group with 
oases void ab initio. Both groups date 
the adverse possession from the moment 
the alienee is without lawful title. That 
bime is, in the case of a void transfer, the 
date of the transfer; in the case of_ a void, 
able transfer, the date of the avoidance , 
in the case of a transfer effective for a 
period (whether because of estoppel or 
otherwise), the dat|i of the termination of 
the period. 

It will be observed that oases within 
the 12 Pat 261’ group are oases where the 
manager or mahaut is purporting to trans- 
fer on behalf of the object (mutt, temple, 
etc.), i. e. the juridical person. And this 
must be so, Por the legal estate is in 
that person. Obviously therefore a good 
ijtle could not be conveyed by the manager 
if the manager was not purporting to sell 
the land of the juridical person (owner) as 
manager but was purporting to sell his 
own land as owner. Por, such a case would 


8. Vldya Varuthl v. BalUBwaml Iyer, (1928) 9 
A IR P 0 138=661 0 161=48 I A 803 = 44 
Mad 881 (P 0). . ., 

8. Bam Obaias Dm v. NauraDgl Dal, (1939) 20 
A IB P 0 T6=142 I 0 914=60 1 A 124=12 
Pat 961 (P 0). 

4. Babbalja Pandaram ▼. Mabammad Mustopha 
Uaraoayar, (1938) 10 AIB P 0 176=74 10 
403=601 A 396=46 Had 761 (P 0). 

6. Hahadeo Piaaad Slagh v. Katia Bharkbl, 
(1686) 99 AI B P 0 44=168 1 0 1100=63 1A 
47=67 AU169 (P 0). 


be a case where a man was selling what 
did not belong to him, and at the suit of 
the real owner the transaction would 
obviously be void. This is the kind of 
case considered in 46 Mad 751* where the 
transfer took the form of an execution sale 
under a decree obtained against the 
manager (or trustee) personally. It was 
held by the Privy Council that the aliena. 
tion was void ab initio against the charity 
and the adverse possession accordingly 
dated from the transfer. 

Now, despite the above manifest differ, 
enoes between the facts of those cases and 
the facts here, it is sought to apply those 
decisions and those principles to this case 
in the following way : (I). There being, it 
is said, no express trust contained in this 
will and no trustees appointed, there is 
here no trust. Executors as such are not 
express trnstees : (1891) 3 Ch 119® at 
p. 124, (1899) 2 Oh 149^ at p. 150, (1878) 

3 A C 974® and (1905) 1 Ch 25’ at p. 31. 
(II). We are therefore, it is urged, not con. 
cerned with the conception of trusts, squit. 
able and legal estates, trustees, and cestui 
que trust. We are dealing with a chari¬ 
table institution which under the law of 
India can hold as a legal person® the 
legal estate. The legal institution here, 
it is said, is not the choultry ; it 
is not the poor that are to be fed; 
it is the idea of feeding the poor at 
this choultry. Freed from^ the clinging 
folds of matter, form realizes the idea. 
One's mind goes back in imagination once 
more to the Academia. (III). This idea 
being clothed with legal personality and 
vested with the legal estate operates by 
means of human agency. The human 
agency is the surviving executor. (IV). The 
surviving executor having transferred the 
property not on behalf of the legal owner 
(the above-mentioned idea) but purporting 
to be the legal owner, transfers, it is said,, 
a good title for his lifetime in the same 
way as a mabant of a mutt purporting to 
Bell the mutt’s property for the mubt’e- 
necessities, when in fact there is no neos. 
eity, conveys avoidable title. (V). There- 


6 Iq Id Ddvls; Evans v. Moore, (1891) 8 Oh 119 
' =61 L J Oh 85=66 L T 120=39 W R 627. 

1 In re Dsoy; Royal General Theatrical Pood- 
Aaioolatlon v. Kydd, (1899)^3 0bjl49T-68 L J 
Oh 488=80 L T 706=47 W B 664. 
fl John William Oanologbam ▼. GeorgeOotavlus 
' Pool, (1878) 8 A 0 974=88 L T 889=26 WI. 

9 I?te Maokay; Maokay v, Gould, (1906) 1 Ob 
26. 
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fore, ib ia urged, poasegsion ooly'beoame 
adverse iu 1912 when the executor died 
and not in 1898 when the transfer took 
place, 

I My observations on the above are that, 
ks to (I) under the terms of this will the 
persons named executors were not merely 
lexecutors, bnb were charged with the duty 
|Of managing the property and paying 1 3rd 
lot the income to the charity and 2/3rd of 
the remaining 2/3rJ of the income to the 
charity after a certain event. Bearing in 
mind that only income was being disposed 
■of, and some one must have the legal estate 
in the corpus, bearing also in mind the 
duties cast upon the executors and also 
ibearing in mind the possibility of having 
successive legal estates, I am of the opinion 
that hare the executors were in all but 
name trustees. This is really enough to 
dispose of the matter, for it brings in 
Art. 134 (which contests both the 4/9bh 
and l/3fd). But assuming that I am 
wrong as to this, I pass to (II). I 6nd 
it a little difiicult to treat (11) seriously. 
My reason for this is nob the in. 
horeub impossibility of the oonoepbion. 
On the contrary, there is no parti, 
cular difficulty about vesting, by a fio. 
tioD, some purpose or object with the 
qualities of a legal person. But I ask 
myself, bow is it that in a country where 
the feeding of the poor has been made the 
object of tens of thousands of gifts inter 
VIVOS and by will, where ib is widespread 
and benevolent idea that to feed the 
stranger and those in want is a pious and 
worthy thing to do, how is it that it has 

never been decided that in such cases the 

Idea of feeding the poor, or the stranger or 
the place where the poor are fed are legal 
persons capable, without the intervention 
01 any trustee or any scheme of owning 
property? But assume that this idea is a 
egal person capable (III) of operating 
through a human agent and that agent (for 

reason) is the executor, still 
UV) raises a fatal difficulty. This executor 
acting as manager of this juridical person 
aid not alienate as manager the legal 
estate of the juridical person. He purported 
to sell (as to 4/9th) the property as being 
his own. It was not his own. He never 
purported to pass title as manager of a 

mridioal person clothed with the legal 
I accordingly reject the conclusion 
'arrived at in (V) and conclude that the alie. 
nation was void ab initio, the possession 
was adverse in 1898 and the suit is barred. 


A. I. R, 


There is, however, another point that 
must be mentioned. Ib is said that while 
the executor was alive there was nobody 
competent bo sue. The answer is: The 
executor could have sued Then it is said: 
But as the executor was the alienor be 
was nob likely to sue even assuming he was 
a thoroughly bouost man. Ho believed he 
had title and that belief was derived from 
a possible reading of an ambiguous will. If 
be was dishonest, he is all the leas likely 
to sue. That of course is not really a 
legal but a practical objection. Even that, 
I think, is answered by saying that the 
testator 8 heirs (or next of kin) could and 
would havo sued or at least would have 
sought the aid or permission of the Advo. 
oate-General and thereby set on foot pro* 
oeedings either to remove the trustee or to 
set aside the transfer. 

Cases such as 42 Cal 244*® have in my 
opinion no bearing on this oase. That 
case turned on the fact that where a man 
of low oaste purports to carry on an office 
only capable of being oonduoted by a man 
of high oaste and wrongfully raoeives 
offerings and appropriates them, then (1) 
be has not taken possession of the office 
and (2) on every oooaeion on which he 
wrongfully takes offerings ha commits a 
now aoMonable wrong. 20 0 W N 833“ 
shows that where there is a will and an 
executor, though no probate, the executor's 
title and authority being derived from the 
will, the testator’s rights of action vest In 
him and time begins to run from the death. 
That largely turns on 8.17 which does not 
apply here. We are here concerned not 
with the rights of the settlor but with the 
rights of cestui que trust. 

4 M L W 369*^ was a oase where X 
was trustee of temple A and trustee of 
temple B. In 1894 X died end 7 
appointed trustee of temple B. No one ffW 
appoiuted trustee of temple A. During 
lifetime be had been in possession of tbs 
lands of temple A and temple B. When 7 
succeeded he iu fact took possession not 
only of the lands of temple B but also o( 
the lands of temple A. Trustees were 
eventually appointed for temple A in 1900 
and ip 1911 these trustees sued fo r poss^ 

10. Jalandhar Thakut v. Jhatnla Das, J 

A I R p 0 72=34 I 0 601=41 I A 

Cal 244 (P 0). 

II- Meyyappa OheUv v. Bubramanlan Oheliy. 

(1916) 3 A I R P 0 202=86 I 0 888=48 I A 

IQ 0 W N 833 (P 0). -- 

12 . Manlkkam v. Thanlkaohalam, (1917)4 A 

Mad 706=34 I 0 946=4 M L W 869. 
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■fiioD. It was held by a Bench of this High 
Court that the action was not time.barred 
because until 1900 there was no one com* 
patent to sue and consequently possession 
was only adverse from 1900, i. e. adverse- 
ness of possession was made dependent 
upon there being a possible plaintiff This 
proposition is in turn founded upon 38 Mad 
903.^^ That was a case involving a mort- 
gagor, mortgagee in possession and A. A 
dispossessed the mortgagee in poBsession. 
The question was when did that posses¬ 
sion become adverse to the mortgagor and 
it was held that it dated not from the dis¬ 
possession, but from the date the mortgagor 
knew that the possession was adverse to 
his interest, for, up to that moment he 
would have no reason to think his rights 
were being invaded or that he had any 
cause of action to litigate. 

The proposition laid down in 4 M L W 
369^^ is also based on 32 Cal 129.^* It is 
a little difficult to see what bearing that 
ease has. There A, as shebait of an idol, 
sued. He sued after the normal period of 
limitation had expired, but be brought the 
case within the rule which reiates to 
actions by minora for at the time the cause 
of action arose, he, the then shebait, was a 
minor and he sued within 3 years after 
attaining majority. It was held that even 
though the property be in the idol the pos- 
-session and management is in the shebait. 
Consequently the shebait alone has the 
right to sue for invasions of possessory 
rights and the fact that the appropriate 
plaintiff is a shebait does not affect the 
application of the section relating to minora. 
4 M L W 369^* is a very short judgment 
delivered in second appeal and purports to 
be based on the two decisions above cited. 
It would appear that the line of reason¬ 
ing underlying that judgment is this : a 
temple can own but not possesB. Posses¬ 
sion is in the temple trustee: 32 Cal 11^9.^^ 
Therefore, if there is no trustee there is no 
one possessed of possession, no one to 
defend poBseaslon, no one against whom 
possession can be adversely held. There¬ 
fore the possession by a stranger is not 
adverse until trustees for the temple are 
appointed, for until then there is no one 
possessed on behalf of the te mple. _ 

18. Peril Alyl Ambilim v. Bbnnmngi Sxmdinm, 
(19U) 1 AIB Mid 8B4=9S 10 ei6s8S Mid 
908=96 M L 7110 (F B). 
tl. 7iflidlndrinitb Boy v. Himinto Eoxsiil Debl, 
(1906) 89 Oil 199=811A 908=6 0 W M 809 
=6 Sir 698 (P 0). 
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However that may be, it does not touch 
this case where the right to sue was in the 
executor who at all material times was the 
person entitled to possession and was able 
to sue and knew all about the right of 
action, once one assumes he was aware of 
the true construction of the will. 2 MLW 
723’® was a case of a claim to a hereditary 
office and the question was whether 
Art. 120 or Art. 124 applied. It is discuss¬ 
ing what is the starting point for limita- 
tion. It considers that it is “when the 
defendant takes possession of the office 
adversely to the plaintiff”. Therefore if 
there is no “plaintiff”, i. e. no one in exis- 
tence capable of claiming, i. e. no trustee 
of the temple, there is no taking posses¬ 
sion adversely to the plaintiff, for there is 
no plaintiff. That is all that case decides. 
At page 725 however is the following 
sentence : 

It is a recognized principle oi law that the sta¬ 
tute of limitation would not run when thora is no 
person competent to sue. This Is the priooiple 
underlying 8. 17, Limitation &ot.. .. This ptin- 
oiple was aoted on in England .... it being held 
that the cause of action could not be said to arise 
before "there la anybody in whom it vests". 

In support of this proposition, as one 
depending not upon any particular section 
of a statute but upon a principle of prooe. 
dure, there is then quoted (1621) 6 B <k 
Aid 204—106 B B 1167.’® In that case 
at p. 1171 Abbott C. J. observes: 

Now independently of authority, we think that 
it cannot be said that a oauee of action exists, 
unless there be also a person in existence capable 
of suing. 

Then turning to authority, the Lord Chief 
Justice refers to (1689-1712) 2 Balk 42l’^, 
Stanford's ease and Fairclaim v. Little 
unreportad but noted at p. 1171 of 106 E.B. 
The law of limitation is of course purely 
the creation of statute. 

Here however there is a person capable 
of suing. I consider that here the real 
question is: If a trustee, alienates pro¬ 
perty he honestly believes to be his own, 
bob which on a true oonstruction of the 
deed of trust belongs to the cestui que 
irusU does time whi ch the trustee allows 

16. Palanlyandl Malavarayan v. Vadamalal Oda- 
yar, (1916) 8 A I R Mad 1001=98 1 0 966=9 
MLW 798. 

16. Murray v. The East India Co., (1891) 6Bb 

Aid 204=106 E B 1167. 

17. Cary v. Stephenson, (1689-1712) 2 Balk 421— 
91 B R 866. 

18. Bsferrei in Saflyn v. Adams, (1603'26) Oro 
7ao 60=79 E B 60. 
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:(:o pass owing to this mistake, count when 
computing limitation ? So posed, the ques. 
tion appears to me to answer itself. Jf a 
ipersoD could extend the time for suing by 
ialteging that he had mistaken the meaning 
fOf an instrument, a most serious inroad 
would be made into the law of limitation 
and that quieting of title which is the 
'reason for and the policy behind the sta- 
itutes of limitation would be gravely dis¬ 
turbed. But here indeed the matter hardly 
goes so far as that. Who is there now to 
say that the executor who alienated had 
misconstrued the will 7 lie may have 
been mistaken; he may have known all 
along the truth. 

Id auy event a charity being the bene, 
fioiary, the Advocate-General could take 
steps and those of the family of the testa, 
tor anxious to see his wishes carried out 
eveu if they could not directly sue. and as 
above indicated I inoline to the view that 
they could, they could have informed the 
Advocate-General of the position or, what 
is quite clear, they could have, by appro, 
priate proceedings with the leave of 
the Advocate-General, retnoved the exe- 
outor-trustee from his trusteeship, re. 
placed him by a new trustee which trustee 
could have sued. I am accordingly of the 
opiuion that as to the 1898 alienation the 
defence of limitation succeeds. 

O.R.K./d.s, Decree modified. 
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A. T, Lahhmi Amhalam — Petitione: 

v. 

AndianmcLl *— Eespondent. 

Criminal Eevn. Case No. 66 and Pet 
No. 61 of 1937, Decided on 6th Ootobi 
1937, from order of Sub.Divisional Magi 
trate, Devakottah, D/. 30th Novembi 
1936. 

(a) Criminal P. C. (1898), Si. 488 and 439 
nigh Court II loath to interfere with findir 
of fact in eaaei under S. 488-But it mu 
interfere where awarding of maintenance I 
woman ti not justified by definite findit 
that woman was legal wife, 

The High Court will be very loath to Interfe 
with a finding of fact as to whether there was 
valid marriage tatween the parties, for the ran 
a^tleved by the finding may always file 
But the High Court must interfere, il the Mael 
trate awards maintenance to a woman ariA A 
not jnstlfy hl 0 action by a fu 

d.. i. the „l,e 01 tho^eeeon 0 ^^ 


maintenance. For, only legally married women 
are entitled to m.aiQtenaDce. [P 66 0 2; P 67 0IJ 

•Jf lb) Criminal P. C. (1898), S. 488 (5)- 
‘Livlng in adultery’ means having da faclo^ 
protector with whom wife lives and is being 
maintained by him as his wife— But man cid* 
not desert his wife, thus tempt her to- 
unchastity and then resist her claim to^ 
maintenance on that ground, 

The phraro ‘llviog in adultery' means soms* 
thing quite dificreot from living an unobaatelife. 
The principle is that a husband is absolved from 
the obligation to maintain hie wife when bis wife 
has a dc facto protector with whom she lives and- 
by whom she is being maintained as if she were 
bis wife. No woman can fairly claim a right lo¬ 
be kept by two men. But it obviously Is not the 
law that a man may dei^ett and neglect bis wife 
and thus tempt her to uoebastity and then resist 
her claim to be mainlaiDcd by him on the ground' 
that she is unchaste ■. A I R 1936 Rang 4i6, 
Rel. on. [P 67 011 

K. S. Jayarauca Ayyar and R. Bama. 
aubbior — for Petitioner. 

S. Ratnaohandra Ayyar — for Bespon* 
dent. 

Public Proaeoutor — for the Grown. 

Order. This ia a petition praying that' 
an order of the Sub-Divisional Magistrate, 
Devakottai, awarding Ra. 15 as naaiule- 
nance to a woman and Ba. 5 as mainte. 
nance to her daughter, be revised. The' 
petitioner resisted the respondent’s olaio' 
for naaintenance on two important grounds. 
The chief grouud was that the woman' 
seeking to be noaintained was not bia law* 
ful wife. The pleadings are not exactly 
explicit on the point but their meaning ia- 
quite olcax.^ Thus, petitioner said in hie 
statement she was taken as wife by me 
12 years ago, though there was no actual 
marriage. ’ There was a great deal of evi* 
dence on both sides on this question, but 
the Magistrate declined to give a definite 
finding. He seems to have been under the- 
impression that a woman is entitled to 
maintenance if she has lived with a meo* 
as his wife for 12 years and has also borne 
him a child. That however is certainly 
not the law, Only legally married women 
are entitled to maintenance, I must therer 
fore send this case back to the lower Court 
for a definite finding after hearing both 
sides on the evidence already on record' 
on the question whether there was a valid 
marriage between the parties. I may 
haps add that this Court will be 
loath to interfere with such a finding 
fact, for the party aggrieved by the fio^* 
mg may always file a suit. But this Court 
must inter.'ere if the Magistrate awards 
maintenance to a woman and does 
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justify his action by a deBnita finding that 
she is the wife of the person ordered to 
pay her maintenanoe. For, only wives ate 
entitled to maintenanoe. 

The petitioner also pleaded that even if 
it be found that the woman is his wife, 
she is not entitled to maintenanoe beoausa 
she is 'living in adultery’. The only evi¬ 
dence of that offered was that she was 
expecting a baby which could not be his 
and had more than one lover. Now, I 
understand the phrase, ‘living in adultery 
to mean something quite different from 
living an unchaste life. The principle, it 
seems to me, is that a husband is absolved 
from the obligation to maintain his wife 
when his wife has a de facto protector 
with whom she lives and by whom sbe^ is 
being maintained as if she were his wife. 
The obligation of a husband to maintain 
his wife arises from the anxiety of the 
Legislatnre to protect deserted wives from 
the bitter necessity of earning a living by 
trading on their sex. That obligation 
however ceases when it has been volun- 
tarily assumed by some man other than the 
woman's husband. No woman can fairly 
claim a right to be kept by two men. But 
it obviously is not the law that a man 
may desert and neglect his wife and thns 
tempt her to unohastity and then resist 
her claim to be maintained by him on the 
ground that she is unchaste. This view of 
the meaning of the words 'living in adul¬ 
tery’ receives support from AIK 1936 
Bang 446.^ The lower Court’s order is set 
aside and the case remitted for disposal 
afresh on the evidence already on record 
in the light of the above remarks, i. e. 
after recording a finding on the validity of 
the marriage. 

O.B.E./s.O. Case remanded, 

1. Ms Mya Khin V. N. L. Godenho, (1936)73 
AIR Bang 446=1936 Or 0 664=166 I 0 206 
=8? Or L J 1116=1937 R L B 66. 
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In re B, Kappini Gowder and others 

Appellants. 

Appeal No. 235 of 1935, Decided on 12tb 
October 1987, against decree of Sub- 
Judge, NUgitls, Ootaoamund, in 0. 8. No. 
68 of 1933. 

Court*feM-~R«fand of—Appeal fettled out 
of Court—Court-fee eenuot be refunded — 
Inberent powers ore net to be used for 
doing whet If problblted by etetuto. 


The withdrawal of an appeal as having been 
settled out of Court does not ooma within tho 
purview of 8. 13, Court-fees Act. A court-fee 
properly paid on such appeal cannot be refunded, 
even In its inherent power, because no Court has 
inberent power to do that which is expressly 
prohibited by statute: AIR 193i Mad 566, Foil.; 
Case law referred, [P 67 0 2] 


V. T. Rangaswami Aiyangar — for 

Appellants. 

K. S. Champagesa Aiyangar for Govt. 

Pleader — for the Governme7i>,. 
Venkatasubba Rao J.—The appeal haBj 
been withdrawn as having been settled' 
out of Court and the appellant makes a 
somewhat unusual request tuat be should^ 
be allowed a refund of bbe court-fee paid; 
on the memorandum of appeal. If we‘ 
should have regard to what is taken to be 
the settled practice of this Court, this 
request should be summarily rejected; 
however, as a point of principle has been 
raised, we have gone into the matter care¬ 
fully. Ss, 13, 14 and 15, Courb-feea Act, 
deal with refunds of court-fee and of 
these, 8.13 provides for return of the fee 
paid on memorandum of appeal. The pre. 
sent case obviously does not come within 
the purview of that section. Then the 
question arises, has the Court power to 
direct a refund of a court-fee, independent 
of the express provisions of the Court.fees 
Act? The Courts have gone to the extent 
of bolding that they can order a refund 
under their inherent powers, where an 
excess court-fee has been paid (i) by mis¬ 
take of party and (ii) in obedience to a 
wrong order of Court. The principle 
underlying these decisions, if we may say 
BO with respect, is both good law and 
sound sense. But to go further and hold 
that a oourb.fee, properly paid, can be 
refunded, would be to render nugatory 
the express provisions of the Court-fees 
Act, for, what difference does it make in 
principle between permitting a document 
to be filed originally without a oourt-fee 
and refunding the oourt-fee already paid 
in respect of it ? It is elementary that no 
Court has inherent power to do that which 
U expressly prohibited by statute. 

Then turning to authority, 57 Mad 
1028^ is directly in point and sopports onr 
view. There are two oases on which the 
applicant relies, namely 7 Luok 588^ and 


1, In re Chidambaram Ohettlar, (1934) 21 A I B 
Mad 666 = 162 I 0 770 = 67 Mad 1028—67 
MLJ821. 

3. Mahammad Sallq All Khan v. MlAbtoa, 
(1998) 20 A I B Oadh 170=146 1 0 789 — 7 
Lnok 688=10 0 W N 292. 
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AIR 1934 Cal 615.^ These oases have, 
in onr opinion, been rightly dissented 
from in the Madras case already referred 
to. Dissent has been expressed from those 
cases in other decisions also: se(^ AIR 
1935 Cal 707^ and 14 Rang 173.® In the 
result the application is rejected with 
costs. The applicant will pay the fees 
payable to the Government Pleader, 
which we 6x at Es 30. 

O.B.K./b.d. Petition rejected. 


8. J. 0. Galetsun Jaoaki Nath, (1934) 21 
A I B Cal 616=152 I C 215=98 OWN 186. 
4. Indu Buebao v. Beoretary of State. (1935) 22 
A I R Cal 707=159 I C 443=62 C L J 298= 
40 0 W N 809. 

6. Chockalingam Ambalam v. Maung Tin, (1936) 
23 A I R Rang 208=163 I 0 340=14 Bane 
173 (FB). 
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Venkataramana Rao j. 
Vadrevu Ve^iJcataratnam Garu — 

Appellant. 

V. 


Maharajah of Pittapur and others — 

Respondents. 

Second Appeal No. 1207 of 1934 and 
Civil Bevn. Petn. No. 2059 of 1934, De. 
cided on 8th March 1937. against decree 
of Sab.Jndge, Cooanada, in A. 8. No 16 
of 1933, 


c of 1865), 

b. 1 (1)-Rip«rian Und-Pro ieliloment inam 
land aituated on bank of •troam-Cbannel 
fforo .traam, origin of which wai unknown 
irrigating portion of land-Small portion only 
noted ai wet in mam regUler-Land held 
riparian tonement-Riparian owner held en- 

tilled to irrigate whole land without liability 
AO pay ceil. ^ 


A Blogle blook of 11 acres of a pro<8ett]6meDt 
Inam land was situated on the bank of a stream. 
There was a channel which took water from tbs 
etream to irrigate a portion of land. The origfn 
of the channel was unknown, equally so the 
origin of the inam. It was caltlvated part as wet 
and part as dry. The inam register mentioned a 
part as wet. The zamindar claimed to levy water 
cess on the part of tbe land cultivated wet In 
ejcess of tbe extent noted in the foam register: 


Held that the grant of tbe land carried with 
the right of a riparian owner to ntlllse the wat 
of the stream for purpose of irrigation. The fa 
that a small extent only was noted In tbe ina 
register as entitled to free irrigation did not re 
triot the rights of tbe inamdar as tho tiparU 
owner to Irrigate tbe whole extent as wet withm 
liability to pay for tbe water used. [P C8 0 ! 

P69 0 j 

G. Lakshmanna and G, Ohandrasekhar 
Bastri — for Appellant. 

Ob. Baghaya Rao - for Bespondents. 


Judgment.—The questioD in this case 
is whether the suit land is a riparian land 
abutting the river Yeloro and whether the 
plaintiff is not entitled to levy water oeas 
for the utilisation of the water for the 
irrigation of the suit land. The question 
whether a particular land is a riparian 
tenement is always a question of fact de¬ 
pending on tbe oiroumstanoes of the cage 
and upon several factors. I am satisfied 
upon the oiroumstances of this case that 
the suit land is a riparian tenement. The 
suit land is a pre settlement inam within 
the geographical limits of tbe Zamindari 
of Pittapur. It is a single block of land 
about 11 aores in extent bordered by the 
stream Yeleru; part of tbe land is dry and 
part of tbe land is wet. There is a ohan* 
Del, which takes water from the Yelern 
river to irrigate a portion of tbe defen* 
dants* lands. Tbe origin of tbe obannel 
is unknown, equally so the origin of tbe 
inam.^ Having regard to tbe geograpbioil 
situation of this plot, one can fairly pre* 
sume that the grant of this land carried 
with it the right to ntilise the water from 
the stream Yeleru and the fact that in an 
inam statement only 2 aores 87 oente is 
mentioned as wet is no oriterion for res* 
trioting the user to tbe said extent. Hell* 
anoe was placed by Mr, Ragbava Rao on 
two English oases end on a passage in 
CouIsoD on ’Waters' and a deoislon of 
Sadasiva Ayyar J, in 34 M L J 228* as 
regards tbe extent of a riparian estate. II 
will be seen from those oases tbemselres 
that the learned Judges did not attempt to 
give a precise definition of what tbe extent 
of a riparian estate is. As Lawrence J* 
pointed out in (1926) 1 Oh 444* at p* 459 
it depends upon a number of oiroumstanwa 
and all that is required is reasonable ptoxi* 
miby to the river bank. One test laid 
down in Parnham and referred to by 
Sadasiva Ayyar J. in 34 M L J 228* at 
p. 226 is this : 

Under ordinary oiroumstances the IndlvldoaJ 
acquires title tosuoh an amonnt of land only ^ 
he oan reasonably oaro for and oaltlvate by W 
own efforts with such paid ssBlstants as his bod* 
neae ability makes It profitable for him to employ* 

There ie no question in this case that 
the suit land forms part of a singld 
and also is in a single ownership. TaWnffi 
this in oonjunotioD with its geograpbioil 

1. Lakabmlnaraau V. Seoy. of State, AlBlW® 
Mad 1162=43 I 0 118=34 M L J 288*, , 

2. Attwood V. Llay Main Collieries, (1986) 1 ® 
444=95 LJOh 221=134 LI 268=70 8^ 
265. 
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sitnation aod its phyeioal oonfigaratioD, 
one oan fairly preanme on the facts of this 
partioolar oase that tbs suit land is a 
Iriparian tenement. I therefore reverse the 
decision of the learned Subordinate Judge 
and restore that of the District Munsif 
vvith costs. No orders are necessary on the 
civil revision petition. (Leave to appeal 
asked for is refused). 

O.B.K./S.O. Appeal allowed. 


sons, which were irrecoverable. Petitioner 
ceased to be president on 17th July 1931, 
Over two years later (viz. on 25th Novem. 
her 1933) the Co-operative Society re¬ 
solved to refer the matter to the arbitra. 
tion of the Registrar and claim No. 2 of 

1934 was filed very early in 1934 against 
petitioner. For a year, this claim was 
pending before the Deputy Registrar, being 
eventually decided only on 13th March 

1935 in a long judgment which dealt with 
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Newsam J. 

Adiraju Mallikarjana Rao —Petitioner. 

V. 

Somavaram Co-operative Society and 

another —Bespondents. 

Civil Miso. Petn. No. 2899 of 1936, for 
issue of a writ of certiorari, Decided on 
7th September 1937. 

Madras Co'opcrative Societies Act (6 of 
1932), S. 51 — Dispute between Society and 
ex'officer — Registrar has no jurisdiction to 
decide it — Submitting to jurisdiction with* 
out protest and acquiescing in decision for 
long time*** Writ of certiorari cannot be 
obtained ex debito justitiae. 

Though a Brgistiar of Co'opeiative Sooleties 
has no jurisdiotion uodei 6. 61 to decide a dispute 
between a Oo*operative Booiety and its ex-officer, 
yet where a person Bubmits to jutUdiotlon 
apparently without any protest and by bia subse* 
quenk ooodnot acqniescea In the decision of the 
Deputy Registrar for a considerable period of time, 
the oondnot of snoh person is suoh as to preclude 
the High Court from exeroistog ita dieorelionary 
power in his favour. In suoh oircumetaces, the 
petaoD osunot obtain a writ of certiorari ex debito 
iutUiiae : AIR 1927 Mad ISO {F 6), Applied-, 
{1921) lEB 248, Ref, [P 69 C 2; P 70 0 1] 

M, Appa Bao— for Petitioner, 

Y. Ooviodaraiaohari and S- Srinivasa, 
ohari ~ for Sespondente, 

K, B. Obampakesa Iyengar ~ for the 
Oovernment. 

Order. —* This is an application for a 
writ of oertiorari directed to the Soma, 
varam Co.operative Booiety and the 
Deputy Begistrar of Co-operative Booieties. 
1 am invited to quash the award of the 
Deputy Begistrar to whom a dispute bet. 
ween petitioner (ez-Fresident of the 
Society) and the Co-operative Booiety bad 
been referred on the ground that the 
Deputy Begistrar has no jaiisdiotion onder 
B. 61, Co-operative Sooleties Act, to decide 
anob a dispute. The facts are briefly as 
foUowe : The petitioner as PreBident of 
the Booiety had made Ibane to four per- 


the merits fully, from which it does nob 
appear that any objection was ever taken 
by petitioner to the jurisdiction of the 
Deputy Begistrar under 8. 51. It is on 
the other hand clear that petitioner re¬ 
sisted the claim and fought it on the 
merits. After the claim had been decided 
in March 1935, there was more than a 
year’s delay on petitioner’s part in apply¬ 
ing to this Court for a writ of certiorari. 
An ill-advised revision petition was filed 
in September and dismissed in November. 
During this interval of a year, petitioner s 
property was sold in execution of the 
Deputy Registrar’s decree, the sale was 
confirmed and the property delivered to 
the auction-purchasers. The present peti. 
tion was filed only on 5th May 1936. 

Now it has been held in 69 M L J 726 j 
that a Registrar has no jurisdiction under 
B. 61 of the Act to decide a dispute bet* 
ween a Co.operative Society and an ex- 
officer. This decision, if I may say so 


?ith respect, seems to me to be correct 
nd I therefore propose to deal with this 
etition on the assumption that the Deputy 
Registrar had in fact no jurisdiction to 
>a8B a decree. It still remains to consider 
whether I should interfere to quash bis 
iroceedings. The facts set out above show 
hat petitioner has not only submitted to 
urisdietion, apparently without any pro- 
est, bub has by bis subsequent conduct 
koquiesced in the decision for a consider- 
kble period of time. There is no founda* 
iion for his present statement that he 
jhallenged the Deputy Registrar’s juris, 
iiotion beyond the fact that a statement 
JO that effect occurs in his aflfidavib filed 
,n support of this petition, and I do nob 
think it would be proper to accept that as 
a proved fact merely because the respon- 
lents in their counter.affidavits omitted 
bo challenge the statement. Petitioner 
argues that being a person aggrieved by 

r^rayaoa Ayyac v. Oo-operatlvo Ui^ Ba^ 
Ltd. Tltuvellore, (1936) 93 A I R Mad 81— 
169 1 0 676=69 M L J 796. 
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the onwarranted osurpatioD of jurisdiction, 
he is entitled ex dclito justitiae — as a 
matter of right to a writ, and he relies 
for this proposition on (1921) 1 K B 248,^ 
where a distinction is drawn between 
writs applied for by persons interested and 
writs demanded by persons aggrieved. 
But in that case the effect of gross delay, 
as in this case, by a person aggrieved in 
applying for a writ was not decided. The 
learned Lord Chief Justice concluded the 
judgment in that case in these words : 

Oq tho (acts there is Dathiog sufficiently shown 
to raise the point of law argued by Sir John 
oimon (viz. the oHect of delay when tho writ 
goes cz ’hbiioJusiKx n) and it is not desirable to 
give a decision in express terms where tho point 
docs not really arise. ^ 

But in the present case the conduct of 
petitioner is such as to leave no room for 
any doubt that for over two years after 
the o^e had been referred under S. 51 to 
the Deputy Registrar it never even 
occurred to him that this officer bad no 
jurisdiction. He took hie ohanoa of success 
before that tribunal and it was not until 
he had failed and until the adverse decree 
had been executed that he elected to move 
this Court for a writ. My attention has 

Mad 130 lb was there pointed out by a 

the English decisions establish the pro- 
position that in snoh oironmsbanoes the 
applicant oannot obtain a writ of oertio- 
ran ex debito mUliae, but that the Court 

ThTfff ^ P“''®*y^^'8o«tionary power. 
The teat, it wag held, is whether the 

lapplioant armed with a point either of law 

or of faot, which would oust the jurisdio. 

tioD of the lower Court, has elected to 

argue the case on ita merits before the 

Court, Judged by that test. I have no hesi. 

tation m finding that the petitioner has so 

oonduoted himself as to preclude this 
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Burn and Lakshmana Rao JJ, 

Canteen Contractors Syndicate Ltd,, 
Madras — Appellants. 

V. 

Corporation of Madras —Eeapondent, 

Referred Case No. 1 of 1935, Decided ou 
16th September 1937, referred by the 
Chief Judge, Small Causa Court, Madras. 

Madras City Munieipalitiei Act (4 of 1919), 
S. 110 and Sch 4, Part 2, R, 7 — CompiDj 
with bead office at Karachi — Warehouie 
in Madras under manager — Manager having 
no diicretion in fixing prices and banking 
all moneys received — At times sales mideto 
public end purchases made locally “ Com* 
pany held transacting business within city 
and it could be taxed only under Proviso to 
R. 7. 

A Bjodicate which was a limited liability coo* 
pany with head office at Karachi, bad a wars* 
house io Madras. Tho depot in Madras was nndst 
the oontrol of a manager who had no disorstioD 
with regard to prices, which were fixed by ths 
general manager at Karaohi from time to time. 
The money realised by the manager by sals was 
banked by bim to the oredlt of the bead office. 
But it was admitted by the manager that on 
oocaeions sales were made to the pnblio and pnt* 
obases were made locally for supply to the oon* 
traotors by bim and that inoome-taz report in 
respect of the costs of the bnsiness in Madras was 
also submlttod to the head office : 

Held that under these oiroumstanoes the said 
company was transaoting business within lb® 
oUy for profit within the moaning of 8. 110, 

rr,. [P7101,al 

Held further that the warehonse In Madras 
could not be deemed to be a branch of the Synil* 
cate and therefore the Company should be assess* 
ed only under the Proviso to R. 7 of Part 9 of 
Boh. 4. [P 710 S] 

8. V. B. Rao — for Appellants, 

A. Suryanarayaniah — for Respondent. 

Born J. This ig a roferanofl by 
learned Chief Judge of the Small Oatufl 
Court, Madras, under B. 17 of the Taxa. 
tion Rules in Soh. 4, Madras City Mnni* 
oipal Aot. The pointg submitted for deoi 
—“ are — 


its disoretionary : (D ‘WhetheV the’ appallan 

L.T petition is there. Company’s depot at Madras is liable to b 


fore dismissed with costa (two sets, advo. 
oate s fee Ra. 35 each), 

_O.R.K./b.D. Petition dismissed. 

I^cbmoDd Confirming Authority. 

-60 Mad 180=61 M L J 742 (p fi). ^ ° 


o liiaaras IB iiaDw uv 

assessed to pay companies tax under B. 7 
Part 2, ^h. 4 , Madras City Municipal Aot 
and (2) if saoh a tax can be levied, wbe 
ther the assessment should be made undei 
the Proviso to the above-mentioned Bole 1 
The appellant company is entitled *Tbf 
Canteen Contractors Syndicate Ltd." 

10 a limited liability oompany registered 
under the Companies Aot. Tho mem* 
hers of the Company are Canteen Oon* 
tractors approved by the Army Depart 
ment and the objeot with whloh tb* 
Company was formed was mainly tbe 



1938 


Yenkataramanaswami Temple v. Eamaswami Madras 71 


purohase overseas of all kinds of snppUes 
required for the troops in India and the 
distribution of those supplies to the con- 
Iraotors {who also have to be approved by 
"the Army Department). The head office 
of the Canteen Contractors Syndicate Ltd. 
is at Karachi. In Madras the Syndicate 
maintains a warehouse. In charge of the 
warehouse, there is a manager on Rs. 200 
month and be keeps six clerks who keep 
records of the articles received and the 
articles distributed. It is clear from the 
ovidenoe of the manager that the members 
get their supplies from the warehouse, on 
indents which they 611 in in the prescribed 
form. The manager of the warehouse has 
no discretion with regard to the prices, 
which are 6xed by the general manager 
ub Karachi from time to time. But the 
■members when they take delivery of the 
goods from the warehouse pay for them 
'by drawing cheques in favour of the Can. 
teen Contractors Syndicate Ltd. and hand- 
ing them to the manager of the warehouse. 
This, it is quite clear, is a series of brans, 
’actions of sale. All the goods in the ware¬ 
house in one sense belong to the Canteen 
Oontraobors Syndicate Ltd.; bub that is 
-not of course the same thing as saying 
that the goods belong to the several mem- 
hers of the Syndicate. The members pur- 
chase the goods from the Syndicate and 
.pay for them in the ordinary way. The 
advantages they get are of course derived 
from the purchase on a large scale by and 
through the head office in Karachi. The 
manager of the warehouse stated in his 
evidence that the money realised by him 
was banked by him to the credit of the 
head office. Bub he admitted in oross.exa. 
mination that he bad submitted income. 
4iaz reports to the head office in respect of 
the costs of the business done in Madras. 
He stated also that altbongh practically 
the whole of the Syndicate’s bosiness is 
done with its own members, there are 
occasions on which sales are made to the 
public and on which purchases are made 
locally In the bazaar. These, according to 
the manager, are a very small proportion 
“he said l/lOth per cent.— of the whole; 
hot nevertheless snoh transactions are 
made from time to time when there is a 
surplus stock or when there is a tempo, 
rary dehoieney. On these facts, we have 
no hesitation in holding that the Canteen 
Oontraotors Syndicate Ltd. is transacting 
bnsbesB within the city for profit within 
I the meaning of 8.110, Madras Oity Muni* 


oipal Act. We answer the first question 
accordingly. 

Thesecond question is whether the Com. 
pany isbo be assessed to tax under the Pro. 
viso to R. 7 of the Taxation Rules in Soh. 4. 
As we have already observed, the head 
office of this Syndicate is at Karachi. ^ It 
is not suggested that there is a principal 
office of the Syndicate in the City of Mad¬ 
ras. The only suggestion that has been 
made is that there is a branch office Syndi- 
oate in Madras, From the description of| 
his duties given by the manager of the- 
warehouse, we are clearly of opinion that 
there is no branch of the Canteen Con- 
tractors Syndicate Ltd. in Madras. There 
is a warehouse and in the warehouse busi- 
ness is done for and on behalf of the Syndi¬ 
cate but the warehouse is not a branch 
of the Syndicate. The manager, as already 
mentioned, is under the strictest control 
from Karachi. He has no discretion with 
regard to the prices: and he has no power 
of disposal of the money received from the 
members for goods supplied to them. He 
is obliged to pay all such moneys imme- 
diately into the Imperial Bank to the 
credit of the head office. The warehouse 
in Madras clearly cannot be described as a 
branch of the Syndicate. That being so 
the assessment of tax on the Company 
must be made under the Proviso to B. 7. 
The second question referred to us is 
answered accordingly. Since the Canteen 
Contractors Syndicate Ltd. the assessees 
have failed on the first point and the Cor¬ 
poration has failed on the second point, 
we think it right to direct that each of 
the parties shall bear its own costs. 

O.R.h;./b.D. Answer accordingly* 
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Horwill J. 

Sri Venhataramanaswafni Templet 
Kanampalli — Appellant. 

V. 

Bamaswami and otfters — Respondents. 

Second Appeal No. 35 of 1936, Decided 

on 6th September IS^?-T 
Sub.Judge, Salem, in A.S. No. 141 of 1934. 

Hindu Uw -Relisioui endowment Free- 
lice of archoka taking bundi coll®ctioni for 

held could be preiumed. 
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tioD, it would bo Impossible in macy cases to 
decide what the rights of the parties were. It is 
proper to apply this rule provided that the pre¬ 
sumption of legal origin is practicable and reason¬ 
ably capable of being presumed without doing 
violence to the probabilities of the case: A 1 li 
J922 r C 163 and AIR 1930 P C 103, Frit. 

{P 73 0 2] 

'Vhero nothing wag known as to the legal 
origin of the practice, the arefaaka of a certain 
temple claimed that be should take the whole of 
the bundi collections for bis own maintenance 
expeoeee and for the expensce of tbe pooja and 
there was no evidence of any agreement entered 
into between tbe trustees and the arebakas per* 
mittiog the arebakas to appropriate that money, 
and all that was known was that the practice 
v?as in existence as long as wiineesee were able 
to remember and no evidence to the contrary had 
been produced: 

Held that to presume a legal origin to tbe 
praotioe was not unreasonable or against tbe 
probabilities arising from tbe evidence prodneed 
in tbe case; AIR 1935 Mad 220, Foil' A JR 
191? Mad 112, Dialing. [P 73 q 3 ] 

B. Somayya — for Appellant. 

C. 8. VeDkatachariar aod D. Bama. 
swami Ayyacgar — for Respondents. 

Jnd^ni6Qt. The question argued id 
this appeal ia whether the practice that 
the arohaka Bbould take the whole of tbe 
bundi collections for his own maintenance 
expenses and for the expenses of the 
pooja is an illegal practice opposed to 
public policy. The first Court, on the 
authority in 40 Mad 212.^ thought it was* 
but the Appellate Court has thought that 
the more recent case, 68 M L J 295,^ 
shows that appropriation by arebakas of 
a fixed portion of the bundi collections is 
notneoessarily an illegal practice. 

x/r j taken me through 40 

Mad 212 at some length to try to satisfy 

re¬ 
semble those in the present case; but it 
would appear that in 40 Mad 212 ^ the 
arohakas at no time claimed a right to 
appropriate tbe bundi collections except 
on tbe ground that such an appropriation 
was necessary for the maintenance and 
proper performance of the ceremonies oon 
neoted with the temple. It also appears 
m that case that tbe Government, ap. 
parently then representing the temple, in' 
terfered from time to time with the appro' 
pnation of the oolleotions by the arohakas 
and only allowed them to enjoy it beoanee 
they were aatieded that it was neoee...” 

*• ’• Kaslnritanga (191711 

*■ a9361 R ®"’'"d“"haraJa, 

ml] aw ® *0 M’=e8 


in tbe interests of the proper performance 
of the ceremonies of the temple. The 
agreement which subsequently came up 
for consideration in that case was one 
entered into between the trustees and the 
arebakas, whereby the arohakas were to 
appropriate tbe oollections and give tothe 
temple the sum of Bs. 300. It was held 
that the trustees had no authority to make 
a permanent arrangement of this kind and- 
that it was a breaoh of trust to do so. In 
68 M L J 295^ there was also a praotioe 
whereby the arohakas appropriated a 
fraction of tbe bundi oolleotions, and out 
of that sum they had to maintain them¬ 
selves and perform certain poojas and 
other ceremonies. Varadaohariar J. held 
that suob a praotioe was not repugnant 
to Hindu ideas and that when the origin 
of the practice was unknown, it must be 
assumed to be a legal one. The presump¬ 
tion of a legal origin is a rule of oon. 
venienoe ; for, if there were no snob pre. 
sumption, it would be impossible in many 
oases to decide what the rights of parties 
were. Their Lordships of the Privy 
Council, in considering this matter in 46 
Bom 481*1 and 57 Gal 1293,* recognized 
the propriety of applying this rule, provi¬ 
ded that the presumption of legal origin 
was praotioable and reasonably capable of 
being presumed without doing violence to 
the probabilities of the case. lo tbe case 
before us, nothing is known of the otigia 
of this praotioe, and no evidence exists of 
any agreement entered into between the 
trustees and the arohakas permitting the 
arohakas to appropriate tbie money. Alt 
that we know is that tbe praotioe has 
been in existence as long as witnesses- 
can remember—and no instanoe has been 
given of any oooasion on which the arohs* 
kas have not appropriated this money. 
cannot be swd that the presumption of s 
legal origio to tbe praotioe is unreason¬ 
able and against tbe probabilities arisinS 
from the evidence. Tbe lower Appellate 
Court was therefore justified in presuminS 
a legal origin. 

It may be mentioned, although the 

matter ie not of any great importance, 

that the arohaka does not olaim every* 

thing that is put in tbe bundi; but only 
^ 

8. Magniram BItaram v. Kastacbhal Manlbbsli 
(1922)9 AIR PC 163=^66 1 0 169j= 49 I ^ 
64=46 Bom 431 (P 0). 

4, Mahammad Moxaflar Maaavi V. 

Khalon, (1980117 AIR p 0 108 — 1S8 ^ ^ 
722=671A 126=67 Cal 1298 (P 0),. 
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the cash. Certain saffron coloured pieces 
of cloth with coins tied in them, eto., and 
gold and silver articles are also placed in 
the hundi; and the arohaka does not deny 
that this property belongs to the temple. 
There is only one esbiblt in the case that 
has any bearing on the case, and that is 
Ex. K. It bears the date 10th December 
1909 and purports to be a patti signed by 
one Balaji Bao, presumably the manager 
of the temple for that year, setting out 
the expenses incurred for the payment of 
servants for the necessary services of the 
temple. In accordance with that patti, the 
Government made a grant of Bs. 81.11*2; 
but it does not appear that it was expected 
that the money should be spent in pre< 
cisely the manner set out in Ex. E. Ex. K 
purports to be rather an estimate of the 
expenses that bad been met by the state 
before the British Government assumed 
power or, at any rate, the expenses of the 
temple which the present Government felt 
it their duty to meet. Ex. K shows that 
the maintenance of the arohaka was esti* 
mated at Bs. 17.12.5, and certain other 
sums were allowed for the performance of 
the daily pooja and so on. Presumably, the 
claim of the arohaka is that he should be 
entitled to whatever sum is placed in the 
hundi, subject to the minimum of this sum 
granted by the Government in accordance 
with this patti. I do not think there is 
anything in this patti which would limit 
the right of the arohaka to Bs. 17.12.5 
remuneration; and in fact Mr. Somayya 
has fairly conceded that if the arohaka is 
not entitled to the hundi collections, fur. 
tber relief would have to be granted to 
him. I therefore agree with the lower 
Appellate Court and dismiss this appeal 
with oosts. 

O.B.E./D.S. Appeal diemmed, 

A. 1. B. 1988 Madras 73 

Hobwill j. 

Sanapathi Sitharamiah — Appellant. 

V. 

Nandarapu Bamaswamy and others — 

Bespondents. 

Second Appeal No. 319 of 1933, Decided 
on 9th September 1937, against decree of 
Bttb.Judge, Yizagapatam, in A. B. No. 6 of 
1931. 

Limitation Act (1908), Art. 139—Suit hy 
landlord to roeovor poisoMion from tenant— 
Tenant proving dolormlnatlon of tenancy— 
Landlord alloging continuation of tenancy 
mail prove it. 


Arliole 139 bars a suit by the landlord to 
recover possession of the leased property from the 
tenant after the expiration of 12 jears from the 
date tshen tbo tenancy tvas terminated. Where 
the question of limitation ie involved, the burden 
is on the tenant to prove when the tenanoy tvas 
determined. [P It 0 1, 2) 

Where the defendant continued in possession of 
the leased property for more than 12 years even 
after the expiry of the tennocy and it was not 
proved that be paid rent or that the plaiotifl, the 
landlord, assented to the possession of the defen* 
dant after the period of the lease or that the 
defendant had accepted the title of tbo landlord \ 

Held that the suit was barred under Art. 139 : 
AIR 1925 Mad ii5, ReL on. [P 14 0 11 

V. Goviudarajachari — for Appellant. 

0. Rama Bao — for Eespondents. 

Judgment.—It has been proved to the- 
satisfaction of tbe Courts below that the 
contesting defendants 3 to 5 executed a 
lease deed Ex. A in favour of the plaintiff’s 
father in 1906 for a period of three years. 
There is also abundant evidence that the 
defendants have been in possession since 
then up to the date of suit; and there is no 
evidence to suggest that tbe defendants 
were ever out of possession. There is also 
no evidence that tbe defendants ever paid 
any rent either to the appellant or to the 
plaintiff’s father and his brothers. The- 
trial Court found on these facts that as it 
must be presumed that defendants 3 to 5 
continued in possession as tenants of tbe- 
plaintiff, the possession remained with the 
plaintiff, at any rate until 1923, when the 
plaintiff brought a suit on a lease deed 
which was found to be not genuine. It 
therefore decreed the suit in tbe plaintiff e 
favour. In appeal it was held that the 
plaintiff had not been in possession within 
twelve years and that tbe suit bad there, 
lore to fail. Unfortunately the question 
whether the possession of the defendants 
was a possession by virtue of the relation, 
ship of landlord and tenant existing bet- 
ween them was not properly discussed by 
the lower Appellate Court and so this 
second appeal has been filed against the 
decree of the lower Appellate Court dis¬ 
missing the plaintiff's suit. The^ plaintiff 
has brought this suit on his title, and 
ordinarily be would have to prove posses, 
sion within twelve years of suit. Admit¬ 
tedly he has not proved physical possession 
and the only question that arises here is 
whether he was in posseesion within 
twelve years of suit by virtue of tbe rela. 
tionship of landlord and tenant 
between the plaintiff and defendants 3 to 
6. It is argued that the fact that tb& 
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defendants continued in possession of the 
property after the expiry of the lease 
Ex. A shows that they mast have con. 
tinued as tenants holding over, that the 
burden is upon the defendants to show 
when that tenancy was determined, and 
that a suit brought within twelve years of 
the determination of the tenancy would 
have to be decreed. 

It is contended that the defendants are 
estopped from denying the title of the 
plaintiff as they have never given op 
possession to tbo plaintiff. 8. 116, Evi. 
donee Act. does not go so far as to require 
that. That section only estops a tenant 
from disputing bis landlord's title during 
the continuance of the tenancy. It has 
however been held in two oases, 32 0 W N 
367 ^ and 24 C L J 103,^ that estoppel 
continues even after the expiration of the 
period of the lease, unless the tenant has 
openly surrendered possession or has at 
least given notice to bis landlord that he 
claims under his own title. There is no 
evidence in this case either to show that 
the tenant did deny the landlord’s title 
soon after 1909 or that be did not; but 
Art. 139, Lim. Act, bars any suit to recover 
possession from the tenant after the expira. 
tion of twelve years from the date when 
the tenancy is determined. This has been 
laid down by Venkataaubba Rao J. in 
48 U L J 185,^ following older oases; but 
the argument of the learned oouasel for 
the appellant is that it must be presumed 
that defendants 3 to 5 oontinuod as tenants 
even after 1909. I oan find no reason 
why I should presume this. There is no 
evidence that the defendants paid rent, nor 
18 there any evidence that the plaintiff 
assented to the possession of the defen. 
dants after 1909 or that the defendants 
accepted the title of the landlord. Un. 
doubtedly, if there had been any evidence 
at all that at any time after 1909 the 

defendants 3 to 6 had paid rent to the 
plaintiff 8 father or to the plaintiff or to 
defendants 1 and 2, then there would be 
positive evidence that in the year in which 
that rent was paid the relationship of 

and tenant existed, and then the 

20 0 W N 1336. ° 

iT;N“ Jill';'’ Ttevar 

il L J 186^ ' ® ‘«=86 5 0 938=,8 


burden would be on defendants 3 to 5 to 
prove when that relationship ceased; but 
whore there is no evidence at all that rent 
was at any time paid, there is no reason at 
all to believe that there was any relation, 
ship of landlord and tenant after 1909. 
Where a question of limitation is involved, 
the burden is on the defendants to prove 
when the tenancy was determined; but 
they have done so in this case by reference 
to Ex. A itself, which shows that tbe 
tenancy that the plaintiff relied on ceased 
in 1909. If any tenancy arose after 1909, 
the plaintiff would have to prove it. If 
they could do so, then the defendants will 
have to prove when that tenancy was 
determined. 

Tbe learned Advocate for the appellant, 
while conceding that tbe plaintiff has to 
prove a tenancy, either by evidence or by 
implication of law, complains that the 
plaintiff was not afforded an opportunity 
of letting in the necessary evidence, as no 
issue was framed In the trial Court regard, 
ing the date on which tbe tenancy was 
determined; and the Appellate Court gaW 
that matter no consideration at all. This 
is due to the fact that tbe plaintiff's case 
in the trial Court differed from tbe case 
argued here in second appeal. The plain, 
tiff did not say in bis plaint that tbe 
defendants, after tbe expiry of the lease in 
1909, were holding over from year to year; 
bat on tbe contrary that tbe defendants 
bad executed leases from time to time in 
favour of tbe plaintiff's father and bis 
successors and were paying rent on those 
leases. That case the plaintiff failed to 
prove; and he did not assert in his plaint 
that the relationship between tbe plain* 
tiff 8 father and tbe defendants was that 
of landlord and tenant bolding over after 
the expiration of tbe lease. I cannot see 
therefore that the plaintiff has any cause 
for complaint with regard to the iesu®® 
framed in the trial Court. The second 
appeal is accordingly dismissed with costs. 
Leave to appeal is refused. 

O.r.k./b.d, Appeal flfi’sOTfSsed. 

^ A. I R. 1938 MudraB 74 
Newsam j. 

In re Unna Muhammad Sahib 
Petitioner. 

Criminal Revn. Case No. 108 and Pntn. 
No. 100 of 1937, Decided on 24th Sep¬ 
tember 1937, from judgment of Sub.Di^* 
Bional Magistrate, Banipet, D/. SrdNoTOin- 
her 1936. 
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^ Madrai Giming Acl (3 of 1930), S, 12 — 
Gambling lo ba offence muet be in public 
place—Sucb pl^ce mean* place regularly and 
oeceiiarily uied by people. 

Gambliog !b not a otlminal offence in Itself. 
Gambling in publlo street, place or thoronghfare 
U an offence. It is not an offence to gamble in 
every publlo place. Word “place' * in 8. 12, Madras 
Gaming Act, means from its context a place akin 
to a street or thoroughfare used regularly and 
oeoessatily by people going from one place to 
another. The real offence dealt with in B. 12 is 
obstruotion or annoyance to wayfarers and pedes¬ 
trians : SO Bom S48, Bel, on, [P 76 0 Ij 

V. T. Eangaswamy Aiyangar and K. 
HamaBwami Aiyangar — for Peti. 
tioner. 

Publio ProBeoutor — for the Crown. 

Order. — Gambling is not a criminal 
loffenoe in itself. Gambling in a publio 
^street, place or thoroughfare is an offence. 
The facts are that petitioner {appellant 4 
and aooused 6 in the case) and others ^ere 
oaught playing cards for money in a tank, 
bed at 3.30 F. M. I do not think that 
ithis amounts to an offence. I agree with 
the conclusion in 30 Bom 348^ that it is 
not an offence to gamble in every public 
place. The word “place" in 8. 12, Madras 
Gaming Act, means from its context a 
place akin to a street or thoroughfare, 
tsed regularly and neoessarily by people 
going from one place to another. The 
real offenoe dealt with in B. 12 is obstruo- 
|tion or annoyance to wayfarers and pedes* 
trians. I allow this petition and set aside 
the conviction and sentence on petitioner. 
O.B.K./B.D. Peti tion allowed, 

1, EmpetoE V. Hussain Noor Mahomed, (1906) 
SO Bom 848=8 Or Ij J 816=8 Bom L B 32. 


L. I. R. 1988 Madras 78 
Lbaoh 0. j, and Varadaohabiar j. 

Penatapati Nageswara Boo “ 

Petitioner. 

V. 

Hiolta Narayanamurihi and another 

Respondents. 

Civil Bevn. Petn. No. 946 of 1936, 
Decided on 30bh August 1937, from deorw 
of Bab.Jadge, Amalapuram, in S. 0. B. 

No. 388 of 1936. 

# Sump Act (1899), S. 35 - Improperly 
•Umped pro-noU — Inadmissible lo preve 
aeknowlodimont of prior Inslruments : A I B 

2M0 Had 466=194 I 0 68 and Al B 1988 
Uad 961=14110169, Overruled, 

. An ImpEopeEly lUm^ promissory note oannot 
ha admltUl In evidence to prove aoknowledgmw 


c^UftbUlkyin oides to mo UaltaUott in 

proniisoTy notai pcoTlouly o i o ont o fl tnio 


2930 Ifad 485=124 lC53and AIB 193S Mad 
251=141 I C 169, Overruled ; 4 I R 19S7 Mad 

364 and Mad. S. A. No. 124 of 1930, Bel. on. 

[P 77 0 1] 

V. Viyauna — for Petitioner. 

Leaoh C. J—The question raised by 
this petition is whether an improperly 
stamped promissory note can be admitted 
in evidence to prove acknowledgment of 
liability in order to save limitation in 
respect of promissory notes previously 
executed. The petition arises out of a 
suit filed in the Court of the Subordinate 
Judge of Amalapuram. The promissory 
note was iu the following terms : 

On account of my necessity this day, that is, 
the amount due for principal and interest °° 
promissory note executed and delivered on 23rd 
June 1929 is Ra. 93-3-0 ; the amount due on the 
promissory note executed and delivered on 6th 
July 1929 is Re. 92-13-0 and the amount due for 
principal and interest on the promissory note 
executed and delivered on 14th February 1931 ifl 
Rs. 101. The total is Rs. 287. On demand I 
promise to pay you or order in one lump sum tne 
(said) principal together with interest thereon at 
Be. 1-9-0 (one rupee and nine annas) per Pf 
mensem, shall get the payment endorsed on this 
note and take it back. The consideration hereof 
has been received as aforesaid. This piomlasory 
note is executed with oonsent. 

On a stamp of the value of one anna 
was appended the signature of the exe- 
cutant. The learned Judge before whom 
the case came refused to admit this docu¬ 
ment on the ground that its admission 
was prohibited by B. 35, Stamp Act 1899. 
The learned advocate for the petitioner 
contends that this decision is wrong. He 
says that the learned Judge should have 
admitted that portion of the document 
which recited the previous promissory 
notes, and that this would have saved 
limitation in respect of the earlier instru¬ 
ments. The relevant portion of B. 35 reads 
as follows : 

No Instrument chargeable with duty shall be 
admitted in evidence for any purpose by any 
person having by law or ooneent of patties autho¬ 
rity to receive evidence or shall be acted upon, 
teeistered or authenticated by any such person or 
by any publlo officer unless snob Instrument u 

dol7 Btftmp6d* 

It will be observed that the instrument 
shall not be admitted in evidence for any 
purpose, nor shall it be acted upon, unless 
it bears the stamp prescribed by law. I 
should have thought that on the wording 
of this section it was clear that the pro- 
misBory note in suit could not be admitted 
in evidence lor the purpose sought by the 
petitioner or for any other purpo^ om 
the petitioner’s counsel has quoted two 
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casea decided by Pandalai J. which support 
bis contentioD. U© also relies on a paeaage 
from the work of the late Sir Dinahah Mulla 
on the Indian Stamp Act. Before referring 
to these authorities, I would point out that 
the words for any purpose’ did not appear 
in the General Stamp Act 1869. but were 
inserted for the first time in tho Indian 
Stamp Act 1879, and that they were not 
introduced into the English Act until the 
1891 (54 and 55 Vict.. Ch. 39). In 
1849 the question of the admissibility of 
an improperly stamped document for ool. 
lateral purposes was discussed by the 
House of Lords in (1849) 2 H L 286.* It 
was there held that where a paper pur. 
ported to be a rooeipt, and. as Buoh, 
required a stamp, but also purported to 
e an agreed statement of accounts, which 
did not require a stamp, it might be given 
m evidence to show the agreed state of 
aocounts only, though it had not been 
previously stamped. But it has einoe been 
accepted that the amendment in the 
English Act in 1891 has worked a change. 

h Pandalai J. 

held that where a promissory note con. 

tamed m addition to the promise, a state. 

ment that the amount for which it was 

given was due in settlement of a previous 

account, the instrument, although inda. 

missible as a promissory note for want of 

sufficient stamp, was admissible to prove 

an acknowledgment under 8.19, Lim. Act. 

ibe reason given was that 8. 35, Stamp 

Act, merely shuts out the portion of the 

document which constitutes the promis. 

^ry note and does not affect other state. 

ments in the document. The learned Judge 

expressed the same opinion in a later case, 

A I K 1933 Mad 251,= but it did uot find 

aoooptanoo by Beasley 0, J. in the recent 
ease m (1937) 1 M L J 163.‘ The learned 
Cbiel Justice there held that an iusuffi. 
oiently Stamped promissory note could not 
be used for the purpose of proving an 
acknowledgment by the maker of it of his 
indebtednesa. This was also a ease in 
which It was sought to save limitation by 
the admission oi the instrument in evi 
dense. In the course of his iudvm.n. , 

4# B&iDftDathft 


A. I. Be 

Beasley C. J. referred to the unreported 
case in S. A. No, 124 of 1930.® where he 
and King J. sitting as a Bench, dissented 
from the opinion of Pandalai J, The 
learned advocate for the petitioner has 
not referred us to any other decided cases 
which support the proposition which be 
has advanced, but has laid stress on a 
passage to be found at p. 122 of Edn. 3 of 
Sir Dinahah Mulla’s work, The conclusion 
arrived at by the author of that work is- 
to the effect that an instrument not duly 
stamped may be admissible as proof of a 
collateral matter, but is not admissible as 
proof for a collateral purpose. By ool. 
lateral matter’ is meant any matter the 
proof of which does not depend upon proof 
of the transaction, and by ‘collateral pur. 
pose any noatter the proof of which 
depends upon proof of the transBotios. 
With great respect I consider that this 
statement conflicts with the wording of 
^0 section, which is very precise. Sir 
Hinshah Mulla would appear to go back to 
the case in (1849) 2 H L 286.* which was 
decided before the words ‘for any purpose* 
were introduced into the statute. That 
the English law since the passing of the 
Act of 1891 is not the same as it was when 
(1849) 2 H L 286* was decided is to be 
gathered from the decision of President of 
the Probate, Divorce and Admiralty Divi¬ 
sion (Sir Samuel Evans) and Bargrave 
Deane J. in (1914) P 274,® where it was 
held that the effect of the Stamp Act of 
1891 is that an unstamped document, 
which requires a stamp, cannot berebelved 
in evidence, except in criminal proceed, 
mgs, for any purpose whatever, including 
a collateral purpose. Sir Samuel Evans 
in hi 0 judgment remarked that whatever 
the law wae before 1891, he was of opinion 
that the instrument with which the Court 
was then concerned was not admissible. 
As I have already pointed out, the Boglieh 
btamp Act of 1891 is the same as thepre* 
sent Indian Stamp Act in this respect. 

Bombay High Cocrt io 21 Bom 

AUl acknowledgment of a 

debt coming under Art. 1, Boh. 1, Stamp 

Act 1 of 1879, could not if unstampei 
be given in evidence for any purpose 
i ncluding the purpose of saying limitation 

6. K. M. Subbayjac & Sons v. P. M. Lakabman* 
iyer, Beoond Appeal No. 134 of 1930. 

1. (1914) P 974 = 84 L J P 39 = 

7 179^69 8 J 49=81 T I. R 48. 

Ml Makaji, (1897) fll Bom 
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There have been eimilar deoisions by other 
High Courts, but it is not necessary to 
lexamine them in detail. The section itself, 
in my opinion, provides a complete answer 
to the petitioner's case. If an unstamped 
document cannot be admitted for any 
purpose, it must mean, if the words are to 
be given their ordinary and plain meaning, 
that it cannot be admitted under any 
oiroumstanoes in a civil suit. If the Legis* 
lature in placing this provision of law on 
the statute book had intended to allow 
unstamped instruments to be admitted for 
collateral purposes, it would surely have 
said so. It did not say so, but on the other 
hand it provided that a negotiable instru* 
ment which is insufSoiently stamped at 
the time of execution cannot be properly 
stamped afterwards, even on payment of a 
penalty which is allowed in the case of 
■other documents. For these reasons the 
petition must be dismissed. 

o.r.k./b.d. Petition dismissed. 


A. I. B. 1938 Madras 77 

Leaoh C. J. and Vaeadaohariar J. 

Champion Automobiles Ltd., Madras — 

Appellants. 

V. 

Travancore National Bank Ltd, — 

Bespondents. 

Appeal No. 1 of 1936, Decided on 19tb 
August 1937, against decree of City Civil 
Oourt, Madras, D/.22nd November 1935. 

Banker and euitomer—Bank rule providing 
cloture of depotitor't account without refer* 
ence—Rule held legal and valid. 

A rule of a Bank that It oonld oIoeo the aoooant 
of any depositor without any reference to him, in 
oaia it thought undeelrable to keep euoh account 
open for any reason whatsoever, la not prohibited 
by law not is it immoral nor agalnet publlo 
policy ; it Is merely one of the terme of a oontraot 
between the depositor and the Bank. [P 77 0 9 ; 

P 78 01] 

M. Obclva Iyengar and P. G. Bagha* 
vendra Ban ~ for Appellants. 

Dr. V. E. John and 0. M. KnruvUla — 
for Bespondents. 

LoMh 0. J. — The appellant was the 
plaintiff b a suit filed in the City Civil 
Court for the recovery of damages for the 
dishonouring of a cheque. The respondent 
1 b a Bank oarrybg on business b Mount 
Bead, Madras. In Beptember 1932 the 
appellant opened an account with the 
Bank. The Bank had rules regar^ng the 


keeping of accounts and one of the rules 
reads as follows : 

The Bank reserves to itself the right to close 
any account without roforcoce to the depositor if 
in the opinion oi the Bank it not desirable to 
keep such account for any reason whatsoever. 

This was one of the conditions on which 
the plaintiff's account was opened and it 
formed part of the contract between him 
and the Bank with reference to bis 
account. There was a further rule to the 
effect that a depositor should always have 
a minimum credit balance of Bs. 100. 
On let August 1934 when hia account was 
standing in credit to the extent of Bupees 
15.4.7, the appellant drew a cheque in 
favour of one C. B. Parthasaratbi Muda. 
liar for Bs. 12, but the Bank closed the 
account that day. The cheque was pre¬ 
sented for payment on 3rd August when 
payment was refused on the ground that 
the account had been closed since the 
cheque bad been drawn, the cheque being 
returned with an endorsement on a sepa. 
rate slip bearing the words "account since 
closed". When closing the account on 1st 
August, the Bank wrote to the plaintiff 
informing him of the fact and sent him pay 
warrants for Bs. 15.4.7 and Bs. 3-11.1, 
the latter sum representing interest which 
the Bank admitted had accrued due to the 
plaintiff in respect of his account. This 
letter was received by the plaintiff on 3rd 
August, and on that date he wrote to the 
Bank stating that be had drawn a cheque 
for Bb. 12 on let August. He accordingly 
returned the warrant for Bs. 15.4.7 to 
meet this cheque. He kept the warrant 
for Bs. 3.11.1 against a larger claim for 
interest. He alleged that the Bank was 
indebted to him for interest in the sum of 
Bs. 10 and had in fact already filed a suit 
to recover this amount. The relations 
between the parties therefore were not on 
an amicable basis when the account was 
closed by the Bank, but this does not affect 
the question at issue. The learned Judge 
found that there was no cause of action 
and in disposing of the claim observed : 

U is argued that such a role (that Is the role 
giving the Bank the right to close an account 
without reference to the depositor) is Invalid 
because it is opposed to the ordinary code of 
banking business. But so long as It is not In 
violation of a statutory obligation, I do not see 
why parties should not oontraot themselves in 
the manner they have ohosen to do. The rule is 
in the nature of a oontraot entered into between 
the parties. It cannot be said that there is a 
statutory prohibition. Neither oan it sald| 
that it is immoral or that it Is opposed to publlo 
policy. Under the oiroumstanoes 1 am of opinion 
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itbat plaintiQs wore not eotiHed to be given notice 
^before (ho account nas dosed. 

We are in entire agreement with these 
remarks. The role is worded without any 
ambiguity. It gives the Bank the right to 
close the account at any time without 
giving the plaintiff notice of the fact. 
I might add that in returning the cheque 
the Bank was careful to point out that the 
account had been closed after the drawing 
of the cheque. Therefore there was no 
reflection on the plaintifl', not that this 
would make any difference to the plain, 
tiff’s position, but it does provide another 
ground for holding that the plaintiff has 
brought this action without any justifloa. 
tioD. The appeal will be dismissed with 
oosts. 

C.R.K./B.D. Appeal disviissed . 


A. I, R. 1938 Madras 78 

Venkataramana Rao J. 

Chintalapudi Venkataramayya — 

Appellant. 

V. 

Potula yenkalaraviayya and another— 

Respondents. 

Second Appeal No. 669 of 1933. Decided 
on 6th Augosb 1937, against decree of Sub. 
Judge, Amalaparam, in A. 8. No. 55 of 
1931. 

Civil P. C. (1908). O 21. R. 16 and S. 47 - 
Application lor execution by Iraneferee of 
decree-Oppoiition by judgment-debtor tbet 
trensfer wei sbem - Court mutt decide ,ali. 
dity of tranifer before making order-Ordor 
cf Court toereaftor ir docroe under S. 47— 
Separate wit to declare tranifer invalid it 
barred by 47t 

Where a traotferee of a deocee applies for Ua 
execution and the jndgment-debtor opposes it on 
the gtonnd that (he tranefec was eham and 
oollnsivs and without oonelderatlon, the Oonrt is 
boMd to determine the validity of the tranefer 
under 0. 21, R. 16 before making an order and 
where such queation has been determined bv the 
Court and the order for eieoutlon haa been made 
it Is a decree within the meaning of B 47 a BanB* 
rate salt by the judgment debtor for declaration 
that the transfer of the decree is Invalid ie S p? 
by 8. 47 : B6 Mad 264 and A I R mS L^ a ? 
Disting/, Case lavs referred. [P 79^1] 

K. Bhimasankaram—/or Appellant. 

c ^second 

appeal 18 whe her S. 47. Civil P. C.. operates 

as a bw to the maintenance of the suit 

instituted by the plaintiff for a deolaration 


that the transfer of a decree obtained by 
defendant 1 against him in favour of 
defendant 2 is invalid. Both the lower 
Courts took the view that it does not. This 
view is canvassed in second appeal. The 
question is whether it is sound. The 
material facts bearing on the question are 
these ; Defendant 1, Rednam Sitaiamiali 
obtained a decree in S. C. S. No. 208 of 
1926 on the file of the District Muneif’e 
Court of Amalapuram on 9th August 1926 
against the plaintiff Potula Venkataram. 
ayya and another. Defendant 2 obtained 
a transfer of the said decree on 17th 
February 1927. under Ex. 3.A, and as 
the transfer deed was defeotive, a later 
transfer was effected on 12th March 1997, 
under Ex. C. In pursuance of that transfer 
defendant 2 applied on 22nd March 1927 
for leave to execute the decree under 0.21, 

R. 16, Civil P. C. The jndgment.debtors 
oppose the application for execution. Their 
grounds of objection are these. On 22!id 
July 1926, one Pundareekashadn obtained 
a decree in S. C. 8. No. 29 of 1926 on the 
file of the Sub-Court, Bezwads, against 
Rednam Sitaramayya, the deoree.holder in 

S. C. S, No. 208 of 1926, the assignor of 
defendant 2. On 3rd February 1927, the 
said Pendareekashadu assigned the deoreo 
to Potula Venkataramayya, the present- 
plaintiff, i. e. one of the judgment-debtors 
in S. C. S. No. 208 of 1926. In porsuanoo 
of the transfer he applied for leave to 
execute the said decree in 8. 0. S. No. 29 
of 1926, got a transfer of the said deoree 
to the Diatriob Munsif’s Court of Amala* 
puram and attached the deoree in 8. 0. 6. 
No. 208 of 1926. Both the judgment* 
debtors in 8. 0. 8. No. 208 of 1926 alleged 
that the transfer of the said. deoree in 
favour of defendant 2 was nominal and- 
oollusive and without oonsideration and 
was brought about to defraud the rights 
of Potula Venkataramayya under thade* 
otee in 8. 0, S. No. 29 of 1929, 

Two questions were raisedi namely 
whether the transfer in favour of defflQ^ 
dent 2^ was oollusive and beare no oob» 
sideratioD and whether he was only a 
name lender for the deoree-bolder Sita* 
ramayya. The learned Subordinate Judgs 
of Amalapuram overruled the objections' 
of the judgment-debbore and upheld tbs' 
transfer by bis order dated 14th March 
1928. Thereupon Potula Venkataramayya 
instituted the present snit against Rednam 
Sitaramayya, the deoree-bolder in S. 0. 

No. 208 of 1926 and OhintalapudiVen^®^^ 
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latnayyfti defendant 2, in whose favour the 
iBsignment of the eaid decree hae been 
jffeoted, for a declaration that the transfer 
was a sham and collusive transaction 
brought about in fraud of his rights and 
therefore invalid. The question therefore 
on these facts is whether such a suit is 
maintainable. The grounds on which the 
lower Court decided the case are two, 
namely: (1) that the objection raised by 
the plaintiff to the transfer before the 
Sub.Court, Amalapuram, in proceedings 
under 0. 21, E. 16, Civil P. C.. was not in 
the capacity of the judgment-debtor and 
therefore S. 47, Civil P. C., would not apply I 
and (2) the matter decided by the executing 
Court was not one relating to execution 
because it relates to the factum and the 
validity of the assignment. The relevant 
provisions of the Civil Procedure Code 
bearing on the matter are 0. 21, R. 16 and 
B. 47 (3). 0, 21, R. 16 provides that 
"Where a decree has been transferred by 
assignment in writing", which is the case 
here, 

the transferee may apply for execution of the 
decree to the Oonrk which paaeed It and the decree 
may be executed in the same manner and subject 
to the same conditions as If the application was 
made by the deoteo*holder. 

Where therefore such an application for 
execution is made by a transferee, it is 
open to the judgment-debtor to say that 
he is not a representative of the decree, 
holder on the ground that there is no valid 
transfer and no vesting of the decree in 
him by virtue thereof. Under 8. 47, 
snb.r. (3), where a question arises as to 
whether any person is or is not the repre. 
sentative of a party, snob a question which 
involves the validity of the transfer shall 
be determined by the Court. Unless that 
is done, the Oonrt could not pass an order 
for exeontlon. The validity of the transfer 
may be qnestioned on various grounds. 
iPrima facte therefore the objections raised 
by the judgment.debtors to the application 
for execution of the decree made by defen. 
dant 2 under 0. 21, B. 16 are questions 
|wUoh it was obligatory upon the Oonrt 
before which such an application was made 
to decide. The objections having been 
determined, and the order for execntion 
having been made by recognizing the 
transfer, it Is a deotee within the meaning 
lol 8. 47, Civil P. 0, A separate suit will 
not Ue and 8. 47 appears to be a bar to the 
suit. Considerable reliance is placed by the 
lower Court and by Mr. Bagbava Bao 
before me on two oases in favour of the 


view that a suit like the one in question is 
not prohibited by S. 47, Civil P. C. One 
case is 26 Mad 264,^ and the other is 
air 1929 Lah 51,' which purports to 
follow 26 Mad 264.' lo 26 Mad 264' iti 
was held that a suit by an assignee of a 
decree for a declaration that he obtained a 
valid assignment of the decree might be 
brought and when such a suit is brought, 
the Court should simply decide as to the 
factum and validity of the assignment and 
should not declare that the assignee is 
entitled to execute the decree. It may bo 
noticed that when the above decision was 
passed, the relevant provision of S. 244, 
corresponding to S. 47, Civil P. C., bearing 
on the present discussion, ran thus : 

If a qaefltioD atiaea as to who ia the represen* 
tative of a party for the purposes of this seotion, 
the Court may (either stay execution of the decree 
until the question has been determined by a 
separate suit or) itself determine the question (by 
an order under this section). 

It will thus be seen that a separate suit? 
was not prohibited by S. 47, Civil P. C. 
In the particular case, in 26 Mad 264, the 
transfer was not recognized and the result 
of the said order was that the assignee was 
not treated as the representative of the 
deoree.holder. It may well be said in such 
oases there could be no decree and there¬ 
fore no appeal. It does not decide whether 
a suit will lie if in fact an order for transfer 
is made and the assignee is treated as the 
representative. It seems to me therefore 
that, apart from the fact that 26 Mad 264' 
was decided before the passing of the new 
Civil Procedure Code, it will not be appli. 
cable to oases like the present. The language- 
• of the present Code is different. It is ren. 
dered obligatory on the Court to decide the 
question, i. e. the validity of the transfer 
and an order determining it will, for the- 
purpose of the seotiou, amount to a decree. 
AIR 1929 Lah 61^ merely purports 
to follow 26 Mad 264.'But Mr. Bagbava 
Bao relied upon the following observation 
therein : 

Beeldee, there le the preotioal inconvenience of 
entering upon an inquiry ae to whether or not the 
aesignment in favour of Salig Ram wae 
and for oonalderation or wae intended to defeat 
(he credltora of the aeeignote. It md 
eaid that this inquiry oomea etrlotly within tne 
purview of B. 47, Civil P. 0. 

There is no discussion by the learned 
Judges of sub-r. 3 of 8. 47, Civil P. 0. jj 


1, Bommanapatl Veetappa v, Ohintakunto Stinl. 

vaea Ban, (1903) 26 Mad 264. . 

3. Daa Qorakh Bam v. Ballg Bam, (19291 

16 A 1 B Lah 61=117 10 898i 
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ifl not even noticod. I am not able to 
understaDcl what the practical incon. 
venience the learned Judges envisage by 
entering upon an inquiry contemplated. 
The Kule provides that the question wbe. 
ther a person is or is not the representa¬ 
tive for the purpose shall be decided by 
the Court and when the statute imposes 
an obligation to determine the said ques- 
tioD, which as I have already pointed out 
involves of necessity all questions relating 
to the validity of the transfer, I do not 
see how any question of inconvenience is a 
matter of consideration at all. With great 
respect to the learned Judges who decided 

that case, I am unable to follow their 
view. 


The next point raised by Mr. Raghava 
Eao is that the objection raised by the 
present plaintiff was not in the capacity 
of a judgment.debtor and therefore the 
present suit is not barred by S. 47. Ha 
outlined his argument thus. The present 
plaintiff occupied the position of attaching 
creditor of the decree in S. C. 8. No. 208 
of 1926^ by virtue of the attachment 
effected in execution of the decree in 5. C. 
S. No. 29 of 1926. Therefore according 
to him, the main question was whether 
defocdant 2 was entitled to execute the 
decree or the present plaintiff as attaching 
creditor was entitled to execute decree and 
therefore not being a question between 
the parties or their representatives, but in 
effect between rival deoree.holders, 8. 47 
cannot be a bar. I may at once say that 
a recent decision of the Madras High 
Court reported in 67 Mad 457 ® is against 
this view. There is also authority for the 
other view : vide 24 M L W 70* and 
air 1927 Mad 1026® and other deoi. 
sioDS noticed therein. It seems to me 
unnecessary to decide between this conflict 
and express my opinion as to whether 67 
Mad 457 is right or wrong. In my opinion 
the plaintiff, when he put forward his 
objections, cannot be deemed to have 
urged them in a capacity different from 
the capacity of the judgment-debtor which 
he occupied in the suit. His objection is 
that the transfer in favour of defendant 2 


65=67 Mad 467=67 U L J 207, *** 

Is 13° A i‘r J*. Chatti 

M L W 70^ ^ ^ = 93 I 0 649 = 


6. Ranjakriehna Iyer v. Marl Goundan fig- 
A I R Mad 1026=105 I 0 606. ' 


IS a nominal and collusive transaction and 
therefore the property in the decree did 
not vest in defendant 2. Mr. Raghava 
Rao concedes that this is an objection 
which the plaintiff qua judgment-debtor 
can legitimately raise and could be decided 
by the Court. But what he contends is 
the other objection that the transfer was 
executed with a view to defraud hia rights 
as the transferee of the deoree in 8.0. k 
No 29 of 1926 can only be in the capacity 
of the decree-holder in 8. C. 8. No. 29 c( 
1926 and not in the capacity of the jodg. 
ment.debtor in 8. G. 8. No. 208 of 1926. 


I am unable to agree with this view. 
As judgment-debtor, it was legitimately 
open to him to say that the transfer could 
not avail against him because by virtue of 
the transfer of the decree and by virtus of 
the^ attachment be had certain rights 
which he can assert against bis assignor 
which he had been deprived of by virtns 
of the fraudulent transfer. For example, 
to the extent of the amount of the decree 
in 8. C. S. No. 29 of 1926, satisfaction has 
to be entered op and for the balance only 
execution can be had: c/. A I E 1934 
Cal 465.^ The question of satisfaction of 
the decree is one which can be raised. It 
is unnecessary to decide what the effect of 
that oontention may be, but it is certainly 
a contention which it is open to him to 
raise and arises by virtue of his ooou* 
pying the position of the judgment-debtor. 
Therefore the substantial objection from 
which certain rights will flow in the pf®- 
sent case is the objeotion that the assign* 
ment is a sham and collusive tranaaotion 
and that being a question which is legiti¬ 
mately open to him qua judgment.debtori 

it was raised and adjudicated by the 
Court by an order dated 14th Match 
1928,^ and it is therefore not open to him 
to agitate it again by a separate suit- 1 
^erefore overrule the objections of 
Baghava Rao and set aside the decrees of 
both the lower Courts and dismiss the 
suit with costs throughout. Leave to 
appeal granted. 


o.R.K./g.o. 


Decrees set asidi> 


6. Kangftl Chandra v. Nanda Lai, (1984) 91 
A I R Oal 466=161 1 0 1016=38 0 W N Ic^ 
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D. Kondal Rao Naidu and another “ 

Plaintiffs. 

V. 

Dhanakoti Ammal —* Defendant. 

Civil Suit No. 410 of 1933, Daoided on 
3th Ootober 1936. 

(a) Contract—Conitruction — Prelimmary 
contract reduced into deed—In case of differ¬ 
ence, deed governs preliminary contract. 

When a preliminary contract (though in writ¬ 
ing) is aftetwerde reduced into a formal deed and 
there ie any difference between them, the prell* 
mliiaty wrUtfiD oontraok ie entirely governed by 
4he deed: [1880] 15 Ch D 806, ReU on. [P 82 U IJ 

(b) Vendor and Purchaser — Vendee fully 
conversant with boundaries and extent of 
land, purchasing it — Sale deed describing 
land accurately by boundaries and stating it 
to be 'about 99 grounds'—Land measuring 
only 85 grounds after sale—Suit for compen- 
eation for deficiency — Principle of S. 15, 
Specific Relief Act held applied — Queslmn 
exact area held waiimmatefial and vendee 
could not succeed. 

A vendee of certain land was fully convetBant 
vrlth all information ooncetning the property 
l^utobaBed. The sale deed elated that the land 
measured 'about 99 gtounda’ and the land was 
fully and accurately described by the boundaries. 
The vendee knew exactly what he was buying. 
The land was surveyed after the sale deed and it 
measured 86 grounds. The vendee brought a suit 
for compensation by way of damages on the 
ground that the vendor bad agreed to sell 99 
grounds while in fact he actually conveyed 86 
grounds: 

Held that though the suit was not for apeoifio 
petfotmanoe, the principle of B. 16 applied as the 
deffolenoy was a considerable portion. Moreover 
the vendee being thoroughly oonversant with the 
boundaries and the extent of the land which was 
•oonrately described by metes and hounds ip the 
deed, the question of the exact area of the land 
was immaterial for the sale. The sale deed gave 
no warranty that land was 99 grounds and the 
■vendee therefore oould not get damages : (I8S5) H 
^ B D S66;(lfiia) IV & BB76 \ (W4S) llM&W 
m and AIR 1920 Bom Be/. fP 86 0 1, 3] 

K. P. Mahadeva Ayyar—/or Plaintiffs. 

K V. Bamaohandra Ayyar fo 5 T. N. 
Bondaidsa Ayyar — for Defendant, 

Judgment.—^Prior to the year 1931 the 
defendant was the ovsner of a pieoe of 
land In Madras whiob was known as the 
Eoyyatope garden. It was about 4 3/4 
ttawnles in extent that is to say, about 
114 grounds. Plaintiff 2, who throughout 
in matters referable to this suit has acted 
t>n behalf of himself and on behalf of 
plaintiff 1, knew of this land and I am 
•aUsfied was well oonversant with every 
1988 U/11 & IS 
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detail of it. In the year 1931 some 14 3/4 
grounds or thereabouts were sold by the 
defendant of which 6 grounds were pur. 
chased by plaintiff 2 alone by a sale deed 
of 29th October 1031. In the early part 
of 1932 the defendant was anxious to raise 
money upon the balance of the Koyyatope 
garden either by selling it or by raising 
money upon mortgage in respect of it; and 
plaintiff 2 was offering to the defendant 
his assistance to try to further the defen¬ 
dant's objects in regard to this land. He 
was asked in cross-examination whether 
he was helping the defendant to seU the 
land, he stoutly denied it but admitted 
that a letter dated I5th April 1932, Ex. 2, 
was his latter ; and from that it is quite 
clear that he was doing what I have 
already indicated in my view he was, and 
this letter shows that he was well conver. 
Bant with all matters concerning this pro. 
party. It would also appear from this 
letter that it was in contemplation that it 
would be divided into sites as land was 
more easily saleable in that way than by 
larger areas* Somefcinie at about the period 
of this letter. Ex. 2, a notice. Ex. A, came 
into existence which was printed and the 
defendant’s name appears at the foot of it, 
and para. 1 draws the attention of the 
public to the balance of the Koyyatope 
gardeu which was to be sold and it says 
that there was remaining to be dealt with 
99 grounds. It was suggested that plain, 
tiff 2 either assisted in the drafting or 
himself drafted this document for the 
defendant's use. He on the other hand 
says that he relied upon its contents when 
he was contemplating himself buying this 
land later in the year. Whether he did 
draft it himself I do not know, but I am 
perfectly satisfied that he placed no reli- 
anoe in any way upon ita contents when 
he himself was considering purchasing the 
land. It would seem that his efforts on 
behalf of the defendant to find either a 
Durohaser or a mortgagee were unsuccess, 
ful. But on 25th July 1932, the defendant 
in fact mortgaged this property for a sum 
of Be. 9,000, no doubt being in immediate 
need of money at that time, and it does not 
appear that plaintiff 2 brought about this 
mortgage or that he had the remuneration 
he hoped to earn which ie indicated m hi8 
letter, Ex. 2. However, in November 1932 
the defendant and plaintiff 2 on behalf of 
himself and his oo-plaintiff were 
ting for the sale of the remaimng land at 
the Koyyatope garden ; and as a result of 
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these negotiations the sale deed, Ex. F 
dated lltb November 1932, was executed 
by the parties. There was an antecedent 
document, Ex. B of 10th November 1932 
which dealt with this piece of property 
and oral evidence has been tendered in 
regard to the price of the land sold and 
how that price was computed. Id the 
sale deed the price expressed tc be paid 
for this land is Rs. 17,500 and any oral 
evidence tending to contradict that, in my 
opinion, is entirely inadmissible. In like 
manner also is the document Ex. B, Fry 
L. J referred to (1880J 15 Ch D 306^ 

in (l8B4) 13 Q B D 351" at page 359 and 
says : 

When a preliminary contract is afterwards 
reduced into a deed and there \s any difference 
between them, the mere writtoo contract ie 
entirely goTerned by the deed, 

TherGforQ. so far as the prioe is con- 
cerned, one is oon6ned to the wording of 
the deed, Ex P. As I have said, I am 
quite satisfied that plaintiff 2 wae fully 
oonversant with all information concerning 
^0 property, the subject of the eale deed. 
He had bought a few grounde from the 
whole of the garden, be had visited it on 
numerous ocoasions and when be was 
negotiating and eventually agreed to buy 
the property, he knew perfectly well 
exactly what be was buying. The claim 
by the plaintiffe here is that the defendant 
agreed to sell to them 99 grounds of land, 
that she has in fact conveyed only 85 
grounds 85 square feet and they have 
obtained H grounds less than they bar. 
gamed to buy and that they should be 
compensated for this loss by way of 
damages for the breach of the covenant 
contained in the sale deed. There is also 
a claim in the plaint for some Bs. 350 by 
way of further damages, but there has 
been no evidence tendered upon that and 
indeed no reference has been made to that 
part of the claim. Plaintiff Q’e story ie 
this, that prior to this sale he was 
informed by the defendant that of the land 
to be sold, 9 grounds had already been 
allocated towards the making of a roadway 
through the property and therefore the 
Mtnal land which he was buying for effeo- 
tive use, that is to say, in this case to 
divide into plots to re-sell, was 90 grounds 
and he baaed his price at so much a ground 
upon those 90 grounds. He says the price 
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was Rs. 200, namely, Bs. 18,000 in all. 
That is not the price mentioned in Ex, B 

nor is it the price mentioned in the sale 
deed. Ex. F. 

It was never suggested that before this 
Bale this land was laid out or mapped out 
m plots and the plaintiffs have called a 
Mr. Doraiewami Pillai, P. W. % who is a 
surveyor employed by the Madras and 
Southern Maharatta Railway Company, 
who was called in to survey the land by 
plaintiff 2 after the purchase and he said 
m the course of his evidence that he made 
a plan. Ex. G, in which the plots are 
marked out and numbered in order to help 
the plaintiff to sell the land by plots, in 
other words, be surveyed it, marked out 
on the plan the division of the land in 
plots and also indicated a roadway through 
this property. He said he found in the 
area, the subject of Ex. P. a total amount 
of 85 grounds 85 square feet and that area 
18 exclusive of the piece of laud lying bet¬ 
ween plots 1 and 2 on the northern side 
which is land dedicated to a temple and 
which piece of temple land amounts to 3 
grounds.Until this land was surveyed, no one 
could tell how much area would be required 
for the roadway and the area occupied by 
the roadway upon the property sold accord¬ 
ing to Mr. Duraiswami Pillai is something 
short of 8 grounds. On the easterly border 
of this land there are three plots which 
were not included in this sale dead and 
marked on the plan as sold. Between the 
larger of these plots and the two smaller 
ones the continuation of the roadway I 
have mentioned runs and the three plots 
together occupy an area of about 15 
grounds and the roadway an area of about 
Ij grounds.^ It is rather iudicatire whan 
one adds this 1| grounds to the 7 grounds 
and some odd number of square feet one 
arrives ronghly at the figure of 9 grounds 
which, plaintiff 2 said, he was told by tbs 
defendant had been reserved for the road. 

In my view this question of the 9 
grounds reserved for the road was entirely 
an afterthought. It did not and could not 
arise until the land bad been surveyed for 
diviBion into plots and this matter ooourred 
to plaintiff 2 only some time after the exe. 
oution of the sale deed and indeed after 
he bad entered into occupation, in order 
to explain the reduction from 99 to 99 
pounds, the amount of land which would 
be effectively used by him by re-selling 
and allocating the price at Bs. 300 a 
ground. In my view the sale was not of 
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any land of paitioular dimensions but 
plaintiff 2 being very familiar with the 
land to be sold belonging to the defendant, 
after the earlier dispositions, desired only 
to buy that land and the question of its 
area was, if anything at all, hut a second, 
ary oonsideration and the price whioh was 
agreed and which appears in the sale deed 
was a price for that piece of land as a 
whole. 

The defence to the claim is put in this 
way, that the defendant sold and the 
plaintiffs bought the property as a whole, 
that in regard to area, if that question 
arose, before the figure 99, the word 
’about' is to be found which qualifies the 
area mentioned and indicates that there is 
DO specific warranty that a special or ex. 
pressed amount of land is to be conveyed; 
and it is further said that this property in 
the sale deed is described as lying within 
four boundaries, the four boundaries being 
particularly and expressly mentioned and 
since the description is indicated in that 
way, namely that the boundary of each of 
the four sides of the land is clearly ex¬ 
pressed, no complaint can be made if the 
area found to exist is less than the area 
expressed as conveyed in the deed. Plain, 
tiff 2 in the course of his evidence agreed 
that the land whioh was conveyed to him 
by the sale deed is to be found on the site 
bounded by the boundaries mentioned in 
the sale deed, that these boundaries ao. 
ourately and properly indicate the limits 
on each of the four sides of the land. 
What the plaintiffs say is that they agreed 
to buy 99 grounds of land, they have ob. 
tained only 85, there are 14 grounds less 
than what there should be, and they are 
entitled to damages. I wish to say that 
except for P. W. 2, Mr. Duraiewami FiUai, 
the surveyor and P. W. 3 Mr. Loganatba 
Mudali, who were witnesses whose evi. 
denoe I accept, in so far as any testimony 
given by any witness called on behalf of 
the plaintiffs or the defendant including 
the parties themselves is concerned, I am 
not relying upon any of their evidence 
save where it is borne out by a document 
or is in accord with the testimony given 
by other witnesses. 

The sale deed Ex. S' describes the pro¬ 
perty sold. It gives the boundaries of the 
whole of the Eoyyatope garden on the 
north, sonth, east and west with the 
palmash nnmbers and the oawnies con¬ 
tained in each paimash and goes on to say 
that out of this land there has been’ sold 


14f grounds and the balance of this land 
pertains to the sale deed and it says this 
balance is about 99 grounds. The plain, 
tiffs, by plaintiff 2 and the defendant were 
buying and selling respectively the balance 
left of the whole land which originally 
was owned by the defendant less the land 
which bad been sold previously. The ex. 
tent of the land sold was known to plain, 
tiff 2 and similarly be was aware of what 
land was to be and was eventually the 
subject of the sale by the defendant. And, 
as I have said, he has admitted that this 
piece of land was accurately described in 
the sale deed by the boundaries therein 
mentioned. Quite apart from whatever 
the area of the piece of land might be, ha 
knew exactly what he was buying. The 
statement "about 99 grounds” was not in 
my view a part of the description of what 
he was buying but was only a statement 
auxiliary to the description of the land 
whioh was sold. This land was fully and 
accurately described and any inaccuracy 
in any later description in my view has no 
effect upon the sale. In (1843) 11 M 4s W 
183,^ Baron Parke, at p. 189, in the course 
of his judgment, says : 

Then the other role of law applies, that aa eoon 
ae there is so adequate and auffioient dadaition 
with defioite certaioty of what is intended to paaa 
by a deed, any aubsequent ertoneoua addition 
will not vitiate according to the maxim falsa 
demonstralio non nocet. 

And, Baron Alderson at p. 190 agreeing 
with Baron Parke, adds : 

It is quite clear that, applying the tine prin- 
clpiea of law to the oonatruction of this deed, we 
muBt be governed by the deeoription oontained in 
it, and oannot travel out of it, to oonaidec what 
the parties may have intended, 

(1883) 11 Q B D 255^ was a case in 
whioh the land, the subject of a contract 
of sale, was described as containing by 
estimation 3 acres or thereabonts and by 
admeasurement after completion of the 
purchase there was found to be only 2 
acres 1 rood 12 perches, that is to say a 
defioienoy of nearly one.third of the area 
described in the conveyance. Watkin 
Williams J. at p. 267 says this : 

I am of opinion, in the first plaoe, that it baa 
bean the eatabiiahed praotioe of the Oonrt of 
Obanoety that a bill for oompeoaation properly ao 
called, the purohaaer retaining the property, oonld 
not be entertained after the oompletlon of the 

8. Llewellyn v. Earl of Jersey, (ISlS) 11 M & W 
188=13 L J Ez 348. 

4. Jollffe V. Baker, (1888) 11 Q B D 365=83 L J 
Q B 609=46 L T 966=83 W B 69=47 J F 
678. 
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contract and execution of the conveyance, and 
that tho juricdiotion under which compensation 
wag granted wag oxercieed only aa auxiliary to 

specific per*nrmaDco and was never cxcfcit^cd in* 
dependcDtly. 

And later at page 268 he aays this : 

Thig ruloeeomatomo aleo to rest upon aound 
ptiDciplcg of law and equity, because if it were 

“ight after conveyance, 
and while etill insisting upon retaining tho eetato. 

agreed purchase 
money which would bo wholly contrary to every 

principle. If ho came before conveyance, ho might. 

‘oDocent error, fairly say to 

tbo estate, and if you insist upon my 
performing the contract and taking it.^a fair 
abatement from the price ought to bo made* in 

position because if bo was unwilling to part with 
his estate at the reduced price be might totaio it- 
on the other band if tho purohaser wag entitled 
to insist upon retaining the estate, and at the 
same time claim an abatement of the price the 
rosult would be that a vendor cn account'of a 
^rfeotly InDocent and unintentional error might 
ho compelled to part with bis estate for a price 

to. which appears to me contrary not only to the 

At page 274 the learned Judge adds; 


A. I.R 


It appears that the defendant had himself 
iai^^V deaoription that it coo- 

thaTb three acres or thoroabouts 

Xtlw ‘ J ‘‘‘at ‘he plaintiff 

M Qooim to take it 

at the estimated quantity, and believed It to 

tZT,i° ‘here is nothing 

except the bare fact of the error, to show that 

Bible one? ® ‘ f«“eDal. still less an impost 


Prom this ease it seeme that tha law in 
England la that whan land is sold, pro- 
parly dssoribed, and when the area given 
18 expressed to be by way of estinjate— 
snob words as estimate' or about' or ‘there, 
abonts, to my mmd in this respect have 
flimiUr meaninge—the pnrohaeer oannot 
keep the land and at the same time 
claim compensation for any defioienoy in 
amount expressed to be by estimate, 
iurning to the oases in India, 67 I 0 
967 is a case in whioh property in 
Bombay was the subject of a sale and was 
clearly and speoifioally described by boun. 
daries in the sale deed. This document 
also expressed the area to be by ad 
measurement 1480 square yards. In fact 
there was only 1280 square yards, roughly 
one.B 0 venth defioieut. The head-note fays 


property having been otherwist 
suffioiODtly deaoribed and having been fully known 

to tho plamtiff, the mention of 1480 square yards 
had prejudiced no ooe. 

Scott C. J. at p, 959, after saying that 
the property sold was described in every 
possible and conceivable manner, adds this : 

J® P® Poaeiblo doubt as to the pro- 
potty agreed to be transferred. It may measure 

vlrdfl measure 1282 square 

thi? *V measures I am of o^nion 

that thQ plaintiffs had determined to boy it and 
were prepared to pay the price of Rs. 7,41,000. In 

therefore the defendants are not 
Thfl ? P®"'®'™ ‘‘‘^ wboJe of tbelf contract. 

* ®v-®i “longb the 

K ^®®, aokually measoted 

fLia J* ®«a, is DO more than a 

?“ Pmjudices DO one einoe 

the subjeot matter of the conveyance was known 
without any possible shadow of doubt. 

I am satisded there was in this ease no 
Bhadow of a doubt in plaintiff 2’s mind of 
the property whioh he was buying when 
he entered into the sale deed with the 
defendant. Scott C. J. at p. 960 says this: 

If I could have held that there had been failure 
on the part of the defendants to perform the 
whole of their part of the contract, I should still 

J? “i® Plalntlfis the relief 

claimed by them, for the Court may only award 
compensation in money for the defioienoy where 
tne part left unperformed bears only a email pro- 

According to the 
p mtifl 8 08 He, the part anperformed may amount 
to anything between Bs. 60,000 and a lakh. It 
18 one-eeventh in area of tho whole of this very 
valuable town aite, and it would be a mieuee of 
anguage to say that the part alleged to be unper* 

In vaiw a email proportion to the whole 

Hayward J. agreeing with the learned 
Unief Justice says at the same page: 

®f “>« prfoe settled bet. 
wwn the parties. The sale was for a lump eum. 
ihe area did not restrict the eettlement to a por¬ 
tion only of the property. 

This is not a suit for speoi&o perfor. 

manoe and for compensation. It is a suit 

in which tho plaintiffs having affirmed and 

indioated their intention to abide by the 

sale deed are asking for compensation by 

way of damages, at the same time retain- 

affirming the contract. The 

alleged deficiency, namely the differenee 

etween 85 and 99 or 14 grounds, cannot 

00 said to be a small proportion of the 

whole. 8.14, Speoifio Belief Aot, provides 
that: 


6. Tata Industrial Bank Ltd w tj„ » 
Byramjea Jeejeabhoy. (iMo)' 7 'a f r R?m 
164=6710 957=32 Bom L H 849 


® ,P®^‘y a ooatraot Is unable to pel 

-Jf 1.*“® ‘‘‘a Paft ol bo* ‘J*® P*' 

“tiet be left unperformed bears only i 
mail proportion to the whole in value and admit 

money, the Oourt may, at thi 
fluit of either party, direct the flpeolfio perfor- 
manoe of so much of the oontraot as can be ptf* 
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formed and award oompeneation in money for 
the deflolenoy. 

In my view 14 out of 99 grounds is 
muoh larger a proportion than is oontem. 
plated by 8. 14. When the defioienoy is 
a oonsiderable portion, then 8. 15 is the 
relevant one under the Speoifio Belief Act. 
This provides: 

Where a party to a contract is unable to per¬ 
form the whole of his part of it, and the part 
which must be left unperformed forme a oonsidei- 
able portion of the whole, or does not admit of 
oompeneatlon in money, he is not entitled to 
obtain a decree for speoido performance. But the 
Court may, at the suit of the other party, direct 
the party in default to perform epeoifioally eo 
muoh of his part of the oontraot as he can per* 
form, provided that the plaintid relinquishes all 
olaim to further performance, and all right to 
oompeneatlon either for the defioienoy or for the 
loss or damage snstalned by him through the 
default of the defendant. 

Though, as I pointed out, this is not a 
'suit for speoifio performance, the principles 
must be the same and when a party 
wishes to affirm, as these plaintiffs do, a 
contract and the deficiency is not inconsider¬ 
able, they are not entitled to compensation 
for any deficiency that there may be. But 
the matter does not rest there. If one 
looks again at the English case I have 
already indicated, (1883) 11 Q B D 255,* 
there was a oonsiderable proportion of defi¬ 
oienoy. In (1812) 1 V & B 376,® the 
defioienoy was 6 acres, namely 35 instead 
of 41, and relief was not given. In this 
case I have no donbt that the plaintiffs 
through plaintiff 2 obtained exactly what 
they set out to buy, namely the remain, 
ing portion of the Koyyatope garden which 
remained nnsold in November 1932. Plain- 
tiff 2 knew the property well, was tbo- 
ronghly conversant with its boundaries and 
indeed Its extent, and if he was so minded, 
not indeed that I think it makes any 
difference, be could easily have bad the 
land measured and surveyed before be 
entered into the sale deed of 11th Novem- 
ber 1932. The plaintiffe have obtained 
f<n a ronnd earn—price of Bs. 17,600, land 
wbieh they were bargaining to buy. The 
qneetlon of the exact area that land coo- 
tained in my view ie a matter qoite 
immaterial to this sale and indeed wae 
given DO thought, to my mind, by plaintifif 
2 when he wae negotiating the price. 
There is not in the sale deed a warranty 
■that the land oontaine 99 grounds. It is 
I that it eoptains abont 99 gronnde. I am 

6. Wlaoh T. WloohMtu, (1819) 1Y & B 876= 
19 B B 988. 


Yenkatraju 

not suggesting that 85 may be about 99, 
but am merely indicating that the ques¬ 
tion of area was nob one upon which 
reliance was placed. If reliance had been 
placed upon the actual area, the word 
’about’ would not have been included in 
the sale deed. If it was a sale of an exact 
area, the sale deed by its verbiage would 
so have described it and it hae not done so. 
It has described it actually by metes and 
bounds as plaintiff 2 acknowledges, and 
the result therefore is that the plaintiffs 
olaim fails and the suit is dismissed with 
costs. 

I wish to say this about costs. In the 
course of the proceedings, the defendant 
swore an affidavit of document on 3rd 
January 1934, disclosing only one docu¬ 
ment, namely the sale deed and in para. 4 
of the affidavit in the usual way she 
deposes that according to her best know, 
ledge, information and belief she had not 
then and never had had in her possession, 
custody or power any further documents. 
During the course of the trial the learned 
counsel on behalf of the defendant pro¬ 
duced documents one after the other, none 
of which were in the affidavit of doou- 
ments. This is not a proper way of con- 
ducting litigation and is simply fiaunting 
the discovery proceedings of this Court. 
In consequence of this, costs being in my 
discretion, whatever may be the amount 
recoverable by the defendant from the 
plaintiffs, I order a sum of Bs. 25 to be 
deducted therefrom as the discovery made 
by ber was totally inadequate and impro- 
per, and this amount I assess as being the 
sum appropriate to the discovery proceed¬ 
ings. 

C.B,K,/s.C. Suit dismissed, 
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Majji Gurunaidu and another — 

Appellants. 

V. 

Gottemukkala Venkatraju and others 

Bespondents. 

Second Appeals Nos. 666 and 667 of 
1933, Decided on 9th September 1937. 
against decree of Sub.Jndge, Vizagapatam, 
in A, 8. Nos. 69 of 1931 and 253 of 1930. 

(a) Mortgage—Perion borrowing amount 
loti than Ri. 100 and exacuting doeomont 
therebj intending to mortgage property from 
eaiuiog yoar—Boforo beginning of tbet yenr^ 
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document is agreement to mortgage and deli 

veiy at the time of execution of document is 
ncl necessary. 

A pereoD borrowed ao amourjt Iops than Rs 100 

stating'•! have mort- 
gaged to you with poasoaeion from the ensuing 

i/Wd that the actual mortgage of the property 
wag intended to take plica the following ycar^ 

operate, the document would presumably amount to 
au agreement to mortgage and delivery of the pro- 

‘it the time the document 

2928 Mad 646. Disnng. [P 86 C 2 ] 

of properly-Mort- 

Sgn.!!” 

uLlr-Y ^ ^ L title from mort- 

eataJ tk ® i °°* * resurvoy of the 

hfto*/ Jeesee wae regiateted ae pattadar and 

pa»a .r TCP ie took“ho 

tTom toe zamiodar withoot makino a 

The mortgagor after redemption claimed the pro*’ 

nature of his pos;ession ' V/fl 7926 “?faJVe 7 ® 

V P • . . tP87Cl.2] 

V Govindarajachari - for Appellants, 

K. Venkataramaraju - /or Bespondents. 

Buftf ‘"0 

i^Afan,^ «. ^ oertain property to 

that th^laU evidence 

Mr V t >?“« subsequently leased the pro. 

late Vlr? ^ Appel. 

seems to have aooepted this 

videnoe; and it must theretoro bo assumed 

rnr<; h ““'•‘fisgeee to defendants 4 
and 5 has been proved. While defendants 4 

and 5 were in possession, there was a re 

survey of the Vizianagaram estate in which 

fant. “« Situated; and defen. 

dants 4 and 6 were then registered as 

pattadars. The plaintiffs now bring these 

amts for the recovery of this property after 

redemp ion The trial Court dismissed 

the suits; bat the Appellate Court held 
that they were entitled to redeem Defen 

s. r.!' 

tbwa was 

ir:r«rsr',iiir.’j;“r“ 

I- ib» a, 100,1: taZ 
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A. I. B 

diate delivery took place. Eelianoe i 
placed on the fact that the deed is des 
oribed as a mortgage deed and on the reci 
tal that by this document the land ha 
been usufrootuarily mortgaged to defen 
dants 1 and 2. Ifc has however to be re 
membored that although it is true thal 
i-.x. A does contain this expression, yet 
when the document is read as a whole it 
seems clear that the parties did not intend 
that the mortgage should operate at once; 
for example, after the preamble and the 
recital of the necessity for borrowing 
money, the document begins "we have 
mortgaged to you with possession from the 
ensuing year Durmnkhi thereunder". What- 
ever value for the appellants the use of the 
past tenso in we have mortgaged’ might 
have. It 18 neutralised by the use of the 
words from the ensuing year.’ "We ha' 
mortgaged to yon with possession from tl 
ensuing year" has no grammatical meai 
mg. The nature of the transaction then 
fore seems to have been that on the dal 
Of M. A money was needed by the exeoi 

paid, an 

that the aotual mortgage of the propert 
was to take place the following yeai 
before the data on which the mortgag 
was to operate, Ex. A would presumabi 
amount to an agreement to mortgage. Man' 
oases have been quoted in which deliver: 
was not given in pursuance of an agree 
ment; and the Court was asked to oonsido: 
the documents as agreements to sell oi 
mortgage, as the case may be, the aotua 
sale or mortgage being deferred until th( 

fk ? was helc 

that the documents oould not be so con. 

6 rued. But in none of these oases did the 
documents themselves show that it was 
not the intention of the parties that pos. 
session should be given at once. 

The only case that bears any resem¬ 
blance to the present one is 41 I 0 456,* 
w ere the transaction was apparently a 
si^mple mortgage with a stipulation that if 
e money was not repaid within a oertain 
time, poBssesion was to be given. It is 
erefore possible to distinguish that oass; 
out If It were there intended to lay down 
®Dy gsneral principle that delivery most 
take place at the time the document is 
drawn up, I would respectfully differ. Bsli- 
anoe has already been placed on the muoh 

®‘°8h V. Pratab Ball Slngb. 
0917) 4 AI BOudh 208=4110 466=4 OIi? 
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disouBsed case, AIR 1928 Mad 646, in 
wbioh the qn^tion of the proof of a mort. 
gago for an amoant less than Ba. 100 oame 
up for consideration. As the mortgage was 
for less than Rs. 100, the parties were not 
bound to draw up any document at all; 
and the learned Judges in that case, as will 
be seen from the head-note, were of opi¬ 
nion that: 

The momeob the paibiea for eome reason conei* 
der that it is not suffioient to effeot the transao- 
tlon of sale by mere delivery of property, but 
require that as evidenoe of auoh traneaotion there 
ahonld be a deed or doonment. the transaction 
can Boatcely be oorreotly doBOtib^ as one effected 
by mere delivery of property, 

and again, 

but the moment the parties reduce the terma to 
vrritiog, it ia the writing that thereafter must be 
regarded as containing and aettiog out the terma 
of the contract, and it would not be an apt or 
correct deacriptioo of the tranaaotion to call it a 
sale by delivery of property. 

The exact* effeot of the drawing up of an 
unregistered document for a sum less than 
Rs. 100 has been much discussed in later 
oases; but it is not necessary to refer to 
these oases because this case can be clearly 
distinguished in that the mortgage was 
not intended to operate at once and that 
the delivery was an independent transao. 
tion that took place a year later. It can. 
not be said therefore that the parties did 
not here intend to effeot a mortgage by 
delivery. It has lastly been argued that 
even if the appellants were lessees, the 
fact that they attorned to the zamindar of 
Vizianagaram in 1902 gives them an inde. 
pendent title and that they are no longer 
estopped from denying the title of the 
iplaintiffs. It is conceded that as lessees 
from the mortgagees, they are in no better 
position than the mortgagees and that just 
as the mortgagees were estopped from 
denying the title of the mortgagors, so the 
defendants, bad it not been for the re. 
survey in 1902, would have been estopped 
from denying the title of the plaintiffs. It 
is argued that Ex. J (l), the patta issued 
by the zamindar to the defendants, shows 
that the zamindar did not admit that the 
tenants bad any oooupanoy rights. It is 
argued, on the authority in 49 M L J 742,* 
that if the zamindar either evicted the 
appellants or did some aot signifying that 
be no longer admitted their right to remain 
in poBsession as lessees of the mortgagees 

2. KappoBwami v. Ohlnnaiwami, (1928) 16 A1B 
Had 646=111 1 0 e7T. 

Alaga Filial v. Bamtwaml Tbavan. (1996) 18 
A 1 B Mad 18T=91 I 0 1024=49 U L 7 742. 


and the plaintiffs, then the mere fact that 
the appellants continued in possession after 
attorning to the zamindar would not pre¬ 
vent them from setting up a title against 
the mortgagors. That contention is no 
doubt correct; but there is no evidence on 
the record which serves as a basis for that 
argument. Presumably, the settlement 
ofBoer who issued the patta in the name of 
the defendants did so because the appel¬ 
lants were in possession and claimed the 
right to remain in possession. There is no 
reason to believe that the ©state authori¬ 
ties insisted on issuing a patta to the 
appellants in spite of the fact that they 
knew that the appellants only derived their 
title from the plaintiffs. One must there¬ 
fore presume, in the absence of evidence 
to the contrary, that the appellants naade 
no reference to the title that they derived 
from the plaintiffs and that they were 
willing to take the patta from the zamin- 
dar without making a reference to their 
derivative title from the plaintiffs. I 
do not consider therefore that 49 M L J 
742* in any way helps the appellants. 
There being no evidence that their posses- 
sioD was threatened by the zamindar in 
1902, they are estopped from denying the 
right of the plaintiffs even after 1902; for 
there was no change in the nature of their 
possession. The appeals are therefore dis- 
missed with costs one set of Rs. 35 in each 
case. Leave to appeal is refused, 
c b.k./d,s. Appeals dismissed. 
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G. K. Samarapuri Chetty — Appellant* 
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P. Tkangavelu Chetty and another — 

Bespondents. 

Second Appeal No. 667 of 1933, Decided 
i 28th April 1937, against decree of Diet. 
Dart, Cbittor, in A. 8. No. 6 of 1932. 

^ Transfer of Properly Act (1882), S. 78— 
rote neglect—Meaning — Prior mortgagee 
iling to secure title deeds end delaying 
igistration to enable mortgesov to secure 
scessary funds for payment of amount due 
I him—Subsequent mortgagee taking mort* 
kge after satisfying himself that there was 
9 prior mortgage — Prior mortgagee held 
lilty of gross neglect. 

Any aot or omission on the pact ol the prior 
lOttfiagee whlob has enabled the mortgagor 
with the property as if it was not enoim- 

tred would £ gwss negleol 
[ B. 78. Though failate to saoute the title deeds or 
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<JcIay ID rcgictrition each etaoding hy itself raay 
not be ovidoDco of negligence, yet both circum- 
etances taKon together conpled with such conduct 
on the mortgagee's part which would have tbo 
eUect of inducing a subsequent mortgagee to 
adTHoce money on the faith that the property 
waq not encumbered, may be evidence of gross 
ncgitgonce, [P h!) C 1. 2] 

mortgagee failed to secure the 

title deeds and delayed registration in order to 
enable the mortgagor to secure tbo necessary 
UDds for payment of the amount due to him. 
teat Js. to raise the money by borrowing or by 
wiling any of bis properties and the subsequent 

mortgage after satisfying 
that there was no prior encumbrance: 

^eld that the prior mortgagee was guilty of 
gross negligence and hence bis mortgage was post- 

aTi( moVn) o°! subsequent mortgagee; 
^ 1 n ijjo Cnl 22, Aj'proved. [p bg c 2] 

K. Bajah Iyer and D. Naraaaraju — 

p B for Appellant. 

B. Bomayya and N. C. Viraraghava- 
ohariar for Respondents. 

II. * question involved in 

this second appeal is whether the mort. 

^®f®Ddant 2 dated 12th 
Alay 1927 is entitled to priority over the 

10th March 
To determine the point in oontro. 
yersy, a few facts may be necessary, 
^fendant 1 admittedly was a person who 
became indebted some time prior to 1927 
and this 18 evidenced by the fact that 
there was a sum of Be. 2.000 for principal 
and interest due to one Motichand; vide 
Bx. 8 It 10 stated that the amount due 
to Motiohand was also secured by an 
equitable mortgage evidenced by Ex. 8.a. 
It 18 the case of defendant 2 that in order 
to discharge this equitable mortgage, 

Be. 3.000 on 9th March 1927 on a pro¬ 
missory note bearing the said date and as 
security for repayment thereof executed 
Mso an equitable mortgage evidenced by 
Jix. J.a, bob he was also desiring to take 
a registered simple mortgage after be got 
an encumbrance certificate, assuring him. 
sell that there were no encumbrances on 
the property.^ This encumbrance oertifi. 

Sf delivered on 11th 

May 1927 which disclosed no registered 
enournbranoes on the property. On 12th 
May 1927 a simple mortgage was executed 
in bis favour for a sum of Bs. 2.600 part 
thereof being a snm of Es. 2.186.16-0 
being the amount stated to be due in res 
peot of the loan already advanced by him 

the date of the mortgage. This mortgage 
was duly registered. His case former 


A. I.R 


IS that on his mortgage he obtained a 
decree and brought the properties to sale, 
and at the time when he brought the pro. 
perties to sale in execution of his decree, 
00 found thafc there was a mortgage ia 
favour of the plaintiff, but in the mean, 
while the plaintiff has instituted this suit 
on his mortgage. In defence thereto,, 
defendant 2 pleaded in para. 4 of the- 
written statement that he obtained a 
simple mortgage dated 12th May 1927 
after assuring himself that there was no 
kind of encumbrances thereon and obtain, 
mg an encumbrance certificate dated 11th 
May 1927. He further pleaded the equit. 
able mortgage dated 9th February 1927,16 
may be stated that the title deeds were 
produced by defendant 2, and it is his 
case that it was handed over to him oa 
the date of the equitable mortgage or at 
any rate it may be taken that be was in 
possession of the title deeds on the date of 
his simple mortgage of 12bh May 1927. 
There are other defences raised which it is 
nob now material to consider for the poinb 
on which I propose to rest my decision. 
One of the issues in the case is “ is defend, 
ant 2 entitled to priority, and if so, for 
what amount?”. 

The learned Subordinate Judge found in 
favour of defendant 2 on the equitable 
mortgage and gave priority on that foot- 
mg to the extent of the amount covered 
by the equitable mortgage and for the 
balance amount Bs. 314 which was ad. 
vanoed on the date of the simple mort¬ 
gage, under 8. 76, T. P. Act. The learned 
District Judge on appeal was of the 
opinion that the equitable mortgage relied 
on was inadmissible in evidence on the 
ground that Ex. 2.a which evidenced the 
mortgage required registration, He fur. 

*0^“^ that this equitable mortgage 
could not have come into existence on the 
date on which it purported to have come 
into existence, but he nevertheless found’ 
that the snm of Bs. 2,000 was really ad. 
vanced by defendant 2 for discharging the 
loan in favour of Motiohand. At an? 
rate, according to him, the evidence is io 
favour of the discharge being on the date 
of 12th May 1927. I accept the said find- 
mg. What is the result ? It must be 
taken that the entire sum of Bs. 2.600 
must be deemed to have been advanofld 
on 12fch May 1927, Under what circum- 
stances did be advance the amount ? He 
wanted to assure himself that there was 
no prior enoumbranoe on the property. He 
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insisted on an enoambranoe oertifioate and 
got it and it disolosed no enonoabranoe. 
He seonred possession of the title deeds of 
the property and he got also an assurance 
from the mortgagor by introducing a 
recital to that effect in bis mortgage 
deed. The question is, under such oir. 
onmatances, is he not entitled to priority 
under S. 78, T. P. Act, over that of the 
plaintiff’s mortgage? Under 8. 78, before 
defeating a prior mortgagee of his right 
to recover the money under bis mort¬ 
gage in preference to all mortgages 
subsequent to the mortgage in his favour, 
it must be found as a fact that the 
prior mortgagee was guilty of fraud, mis- 
representation or gross neglect. There is 
no question of fraud and misrepresenta¬ 
tion in this case. The only question is 
whether there was gross neglect on his 
part. In my opinion, any act or omission 
on the part of the prior mortgagee which 
has enabled the mortgagor to deal with 
the property as if it was not encum¬ 
bered would be gross neglect within the 
meaning of the section. 1 am prepared to 
accept the definition given by Page J. in 
56 Cal 868^ relied on by Mr. 8omayya, 
wherein at p. 884 the learned Judge says 
thus: 

Id my opicion, 'gioBS neglaot* in B. 78 meaDS 
and Involves failure on the part of the prior mort* 
gagee to take snoh reasonable precautions against 
the risk of a subsequent encumbrancer beiog 
deceived ae in the oiroomstanoeB renders it nojust 
that the earlier mortgage should retain its 
priority. 

The question is, what is the act or omis¬ 
sion which can be attributed to the prior 
mortgagee which would render his conduct 
to be grossly negligent? In his mortgage 
dated 10th March 1927 the mortgagor 
assured him that there was no alienation 
in favour of anybody. In token of that 
assurancB there is the following recital 
'*In support hereof 1 have delivered four 
title deeds to yon," and it is a fact that 
the title deeds were not delivered on that 
date. It is no doubt, as pointed out in 31 
Mad 7,* that the mere failure to secure 
possession of the title deeds may not be 
Booh evidence of gross negligence as would 
defeat bis right to get the money secured 
on bis -mortgage in preference to other 
sabsequent mortgagees, bnt the matter 
does not rest on the mere failure to secure 
poBseBsioD of the title deeds. He ha s 

1 . Lloyas Bank Ltd. v. Ouriat ds Co., (1930) 17 
AIB Oal 9Ssl9110 696s=66 Oal 668. 

S. Baagaswaml Naloken v. Annamalal Mudall, 
(1906) 81 Mad M L 7 A99. 


delayed registration of his document until 
June 1927. The case in 31 Mad is 
again relied on by Mr. Somayya for the 
position that even though he may have 
delayed registration, still the delay coupled 
with the fact of bis not securing the title 
deeds would not amount to gross negU- 
genoe as laid down in that decision, but as 
that decision itself points out, there must 
not have been any conduct on the part of 
the mortgagee which would disentitle him 
to the relief which he can justly claim by 
reason of bis being a prior mortgagee, that 
is, he must not have been guilty of any 
act or conduct on hie part which would 
have the effect of inducing a Bubsequenb 
mortgagee to advance money on the faith 
that it was not encumbered. . He must 
not be himself a party to any act by 
which the mortgagor would be enabled to 
deal with the property. Failure to secure 
the title deeds or the delay in registration! 
are ciroumstanoes each standing by itself- 
may not be evidence of negligence, but! 
both ciroumstanoes taken together, coupled 
with the other conduct, may be evidence 
of gross negligence. Now the plaintiff in 
his deposition admits what the reason for 
the delay is. He states thus : 

D. l asked me (o delay the regUtcatioD eay- 
iog that be would pay baok the amouot eoon and 
regietiation would make tbe (raneaction publio 
and bring him to disgrace. He was a merohant 
and a Union member of Tiruttani. Bo I agreed to 
delay. 

This shows that be allowed the mort-j 
gagor to delay registration in order to 
enable the mortgagor to secure the neoes- 
sary funds for payment of tbe amount due 
to him, that is, to raise the money by 
borrowing or by selling any of his proper¬ 
ties. Under such ciroamstanoes, allowing 
the mortgagor to retain the title deeds 
would be tantamount to allowing the 
mortgagor to deal with the property in 
order to enable him to raise and pay the 
money due under the mortgage. It seems 
to me, therefore, the plaintiff was guilty 
of gross negligence within the meaning of 
8 . 78, T. P. Act. Mr. Somayya strenuously 
argued that the plea based on 8. 78, T. P. 
Act, was not raised in the written state¬ 
ment, and it is not open to the Courts to 
g6 into that plea, and his client was 
potto considerable inconvenience thereby. 
Polite admit that the plea should have 
been taken in the written statement, but 
there were facts alleged in the written 
statement on which such a plea can be 
found, baoanse para. 4 of the written state. 
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cnont distinctly states that the simple 

mortgaRe was taken on the faith of an 

assurance Riven to the mortgafioe that 

there was no encambrance and after 

defendant 2 satisfied himself by production 

of the encumbrance certificate that there 

was no mortgage. Further, one of the 

issues in the ease is, as I have already 

slated, Is defendant 2 entitled to priority 

and if so to what amount :* In the first 

Court, at any rate, to the extent of Rupees 

314.0.2 the plea based on S. 78. T. P.Aot, 

was allowed to be raised and gon? into by 

the first Court. Therefore if the plea to 

the extent of Rs, 311 0-2 was allowed to 

be gone into, I do not see that any more 

zaobs are necessary for the plea in regard 

to the rest of the amount secured by the 

document. In the view the first Court 

took It was not necessary to base its deol. 

Sion on 8. 78 in regard to the amount 

covered by the alleged equitable mortage, 

though I must say that the first Court 

was even prepared to fiod in regard to the 

entire amount even on 8. 78. T. P. Act. 

The learned Judge observes thus in 
para. 2l: 

re.iionabIfl prooau- 
tioDfl before Ex 6. and bad ineUted onao eBoum- 

branco cortifioate up to dato, U waa the plaiotlff’a 
witb and the abeenco of mention of bia mortgaRo 

n the enoumbranco oectifloato Ex 4-6 that 

aind ^ 

1 jx .2 and to advance a now loan of Ra. 314-0-2. 

Now that the learned Distriot Judge 
was not prepared to uphold the equitable 
mortgage and only 6nda that an entire 
sum o( Ha. 2,500 must have been adyanoed 
on the date of Ei, 6, there is no reason 
lor disallowing the priority under 8. 78 in 
respect of the entire amount ou the facts 
as found. I therefore set aside his decree. 
Defendant 2 is hereby declared entitled to 

2,938.13.4 allowed by the first Court, 
inerefore, the decree of the learned Dis- 
triot Judge will be varied by allowing 
priority to defendant 2 in respect of this 
amount. In regard to the question of costs. 

I think defendant 2 is entirely to blame in 
not specifically raising this plea in the writ- 
ten statement and be left it to the Courts 
to bitn the relief on the facts deposed 

oiroumstLw 

I direct each party to bear his own costs 
throughout. The memorandum of objeo. 
tions IS dismissed but without coats. 
(Leave to appeal refused}. 

O.E.k./d.s. j)fcree varied. 
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Leach C. J. and Madhavan Nair J. 
Municipal Council, Dharapuram —' 

Appellaut. 

V. 

Muhammad Ismail Rowther — 

Respoudeut. 

Appeal No. 546 of 1931, Decided on 7th 
September 1937. against decree of Sub. 
Judge,Coimbatore.inO. 8. No. 178of 1928. 

(alMadra* DUtricl Municipaliliei Act 
(1920), Si. 68 and 69—Contract iD?o]ving 
coniideraiion of over Ri. 1,000 ligned by 
’j®**Cbalriii#n and two memberi cnerely ai 
witneiiei — SanetioD of Municipal Council 
not obtained—Contract held invalid. 

A oontract entered into by a Muoioipal Oom* 
miltee Involved a ooneideration of overRi. 1,000. 

reduced to writing and waa aigned by 
the Vice.Obalrmao and two members bnt only as 
witnesses. There was no evidence of the Uoniolpal 
Couooii having approved the terms of the agree* 
meot as required by 0. 68 or of having authorised 
the mombera to sign it: 

Held that the oootraot oould Dot be said to be 
on behalf of the Council as required by B. 69. 

[P 91 01} 

(b) Atteitation—Person signing as witness 
Cannot be looked upon as signing in any other 
capacity, 

If a person has signed a dooument merely as a 
witness and this is expressed on the face of tha 
document, be cannot be deemed to have appended 
his signature in another capacity: (Jdfli) JJ Q BD 
65i; (ifi35) ^ Ad & E 600 and 34 Oal 1030, ReU 
on ; (J504) 9 Ves 234, Hot /oil. [P 91 0 8] 

K. K. Gangadhara Iyer — for Appellant, 
T. V. Bamanabha Iyer— for Respondent* 

Leaoh C. J. !□ this appeal tha Court 
is oallad upon to interpret the provisions 
of 8. 69, Madras Distriot Mauicipalibies 
Act, 1920, as amended by the Act of 1933. 
Ab a public auction held in 1927 at the 
instance of the Municipal Council of Dhara. 
pnram the respondent purchased the right 
of oolleoting the tolls to be levied on all 
vehicles entering the municipal area during 
the year commencing Ist April 1927. His 
bid was Bs. 47,800, which he agreed to pay 
in 12 equal instalments on the 15th of 
each month. He further agreed to pay a 
penalty of Bs. 2 per diem for every day in 
respect of which be was in default in pay¬ 
ment. ^ He did not however observe the 
conditions of the contract. His payments 
were irregular and he did not complete 
them. Altogether he paid to the Municipal 
Council a sum of Bs. 37,820.3.0, which 
meant that he was in default to the extent 
of Bs. 9,979.13.0, apart from the penalties 
for which the contract stipulated. Nothing 
turns on the question of the validity of the 
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penalty olanee. The Bait oat of which the 
appeal arises was filed to recover a eum 
of Bs. 12,025-13-0, made np of the Bapees 
^,979.13.0 and Bs. 2,046, claimed by way 
of penalty. 

Having parobased the right of collecting 
the tolls, a contract was drawn op and 
■executed by the respondent, whose signa. 
ture was witnessed by the Vice-Chairman 
of the Municipal Council and by two other 
members. The Vice-Chairman and the 
two members merely signed the document 
as witnesses to the signature of the respon. 
dent. This appears from the document 
itself, but the matter is put beyond all con. 
troversy by the evidence of Abdul Karim 
Sahib, the Chairman of the Council, who 
admitted that they bad merely signed as 
witnesses. Sub.s. (1) of 8. 69 of the Act 
provides that every contract made by, or 
on behalf of, a Council whereof the value 
or amount exceeds Bs. 100 shall be in 
writing and except in the case of contracts 
made under the provisions of sub.s. (3) of 
8 . 68 (with which we are not concerned), 
shall be signed by two Municipal Council, 
lore. Sub.s. (2) says that a contract exe. 
outed or made otherwise than in conformity 
with the provisions of the section shall 
not be binding on the Municipal Council. 
The trial Court held that 8. 69 had not 
been complied with because the contract 
had not been executed by two members of 
the Council, and we are asked to say that 
this decision is wrong. The Council sued 
on the contract and it was conceded by the 
learned advocate who appeared in support 
of the appeal that if the document was not 
signed in accordance with the provisions of 
the section the appellant Council was out 
of Court. He however maintained that it 
was in fact signed in accordance with the 
section. Before turning to the authorities, 
I will refer to 6. 66 which has also some 
bearing on the question under discussion. 
That section inter alia provides that in 
respect of a contract whereof the value or 
amount exceeds Bs. 1,000, the sanction of 
the Oonnoil should be obtained before the 
oontraot is made. There is no evidence 
that the OounoU here ever approved of the 
terms of the oontraot and no evidence to 
show that the three members who wit¬ 
nessed the oontraot were ever authorized 
to sign it. It was not even proved that the 
three members referred to knew the nature 
of the doonment. The learned advocate 
'<or the appellant relies on a dlotnm of 
Lord Bldon in (1804) 9 Ves 984»7 B B 


167.^ Lord Eldon there said : 

It is true (hat where a party, or priooipal or 
persoQ to be bouad, eigne as, what he cannot be, 
a witness, he cannot be understood to sign other* 
wiee than as priooipal. 

This dictum was not accepted by Lord 
Denman C. J. in (1835) 2 Ad & E 500= 
111 E E 193.^ After quoting the words of 
Lord Eldon, Lord Denman C. J. proceeded 
to observe: 

Bat I think that remark open to much obeer* 
vatioD. A witness might be drawn into tcansao* 
tions which he did not oontemplate, and of which 
he was ignorant. That would be a great step to 
take: no suoh deoision has been actually made ; 
and, if it bad, 1 should pause, unless I found it 
sanctioned by the very highest authority, before 

I hold that a party attesting was bound by the 
iastcumeot. 

It seems to me that the criticism of 
Lord Denman is well founded. If a person 
has signed a document merely as a witness 
and this is expressed on the face of the 
document, I fail to understand how he can 
be deemed to have appended bis signature 
in another capacity. The question is really 
one of evidence as was pointed out in (1883) 

II Q B D 661.^ In the course of the 
judgment in that case. Lord Esher (then 
Brett M. B.) said ; 

Bat the questions whether a person has signed 
bis name at the foot of a document, and if so, foe 
what purpose, are questions of evidence, and any 
evidence on the subject whiob does not oontradiot 
the dooument is admissible. 


Hera the evidence is that the three 
members of the Council signed as witnesses 
and in no other capacity. There was no 
intention to sign as executants on behalf of 
the Council, and as it is common ground 
that they signed merely as witnesses, it 
cannot be said that the dooument was exe¬ 
cuted by them on behalf of the Council. 
The Calcutta High Court expressed the 
same opinion in 34 Cal 1030.* There the 
doonment was signed by the Chairman and 
was witnessed by two Commissioners who 
did not sign it as contracting parties, which 
the law required them to do before the 
document could be sued upon. 

It having been decided that the Council 
was not able to sue on the oontraot, it was 
agreed by the pa rties that the suit should 

1, OoleB V Treoothiok, (1004) 9 Ves 284=7 B B 


167=1 Bmlth 238. 

9. Goibell V. Archer, (1888) 2 Ad & E 600—111 
E B 198=4 M & N 486=1 H & W 81-4 L 3 
E S 78 

8. Young V. Bohulder. (1808) 11 Q B D 661«49 

I'T646. „ ,,, 

4. Ohaltman, South Barraokpore Munlolwlity v. 
Amnlya Hath Ohatterjea, (1907) 84 Oal 1080 
sl9 0 W H 60. 
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proceed and be decided on the basis of a 
(juantum meruit. The matter was then 
referred to a Commissioner to record evi. 
donee and report whether anything was 
due by the respondent to tho Council, lie 
reported that as the respondent had receiv¬ 
ed a sum of Rs. 37,096.1.8 and had paid 
to the Council Es. 37,820.3.0, there was 
nothing due by him. No attempt was made 
by the Council, either before the Commis. 
sioner or in Court, to show that the res¬ 
pondent had in fact received more than 
this sum or Rs. 37,096.1.8, but stress was 
laid on the failure of tho respondent to 
produce a certain book of account. Although 
the criticism here appears to have been 
well founded, the failure to produce the 
book is not sufficient to entitle the Muni¬ 
cipal Council to a decree against tbe res- 
pondent. The Council ought to have placed 
before tho Court evidence on which it 
conld form an estimate of what was due 
by the respondent to the Council. They 
did not do so and tbe learned trial Judge 
rightly held that they were not entitled to 
recover anything. The learned trial Judge 
directed the parties to bear their own costs 
This decision has also been challenged, but 
again no adequate reason has been given 
for varying it. The appeal therefore fails 
and must be dismissed with costs. 

C.it.K./B.D, Appeal dimiised. 
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A. I. R. 1938 Madras 92 
Leach C. J. and Varadachariab J. 

A7. Skanmuliham Cketty — Appellant. 

V. 

M. Govinda Chetty and others — 

A I XT « Beepondents. 

T ^ “ 23nd 

July 1937, from judgment ol Wadsworth 
J. ID Suit No. 231 of 1933. 

Civil P. c. (1908). S. 92-AppIicability-- 

nr!v«/“PP'y “ Nature of relief 

teaVin dir “• end exctuiive 

ie»t in delernijning applicability of S. 92 

expreeeed in 

fnTft along with 6 ub fl.(l) 

Bult IL that It Is not every 

‘herelieteepeolfiedlneub-s.d^ 

that flhould be brought with the consent of the 
Adywate-General, but those euils only which 

by Qdlvidnale ae representatives of tbe flenerai 

publlo. la a »uiHor.ccoaattbtoa htbV.t M 

tee agaiofit a oo.tru$lee, the relief 
may be of tbe kind xneotiooed in 8 92 fll fa r, 4 . 
sought In tho largot intoro, , Tt the unb L hot f 
merely ,or the pntpo.o o. yindioall'nVrh ““pXt': 


rights of one of tho trustees and of enabling him 
to discharge tbe duties and liabilities which are 
imposed upon him by tbe trust. S. 92 has therefore 
DO application and no eanotion of Advocate-General 
ifl necessary before its institution. The nature of 
tbe relief prayed for in a suit cannot be made the 
conclusive and exclusive test in determining tho 
applicability of 8. 92 : AIR 19H2 Mad 17 (F B) 
folhtred and held not shahen by A I R 192& 
P C 16; Case law discussed, IP 94 Q 2] 

K. V. Sesba Ayyangar and R. Gnana- 
aambandam — for Appellant, 

K. Narasimha Ayyar and T. R, Srini- 
Vasa Ayyangar for Respondents. 

Leach C. J. This appeal arises out of 
a suit for an account and other reliefs 
instituted by certain trustees against their 
co.trustees on tbe Original Side of this 
Court. In Royapuram, Madras, is an 
Indian Hindu temple known as Subrah. 
manyaswami Koil, which belongs, accord, 
ing to the pleadings, to the Pattinava sect 
of the Hindus. The plaintiffs’ case is that 
in 1922 a meeting of the members of the 
community was held at Royapuram at 
which the plaintiffs and defendants 1 to 3 
were elected trustees for the purpose of 
collecting subscriptions for tbe improve, 
meat of the temple, for the performance 
of the rites therein and for tbe conduct of 
festivals and other cognate matters, with 
power to spend the oolleotions on theso 
objects. It is common ground that this 
meeting was held and that the plaintiffs 
and defendants 1 to 3 were elected trustees 
for these purposes. Tbe oonteeting defen. 
dants, defendants 2 and 3, however, aver 
that tbe duties of tbe trustees were not 
confined to tbe temple and say that they 
were also given authority to collect and 
spend for the good of the community in 
general and for purposes of general utility. 
The plaintiffs allege that defendants 1 and 
2 were acting as the managing trustees 
and were throughout in charge of all the 
moneys oolleoted and tbe accounts, defen. 
dants 1 and 2 being the only literats 
members of the Board. Defendant 3 
admittedly never took any part in the 
management of the affairs of the trust 
and as defendant 1 died after the institu* 
tion of the suit, the case is really confined 
to the question of the liability of defen. 
dant 2. The plaintiffs further allege that 
from 1922 to tbe date of the enit, largo 
sums of money were collected by defen¬ 
dants 1 and 2 who utilised them for their 
own purposes and suppressed the aooonnts. 
The contesting defendants deny that ther^ 

18 any truth in the allegation that defsn- 
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•dants 1 and 2 utilised the trust mouey for 
their own purposes or that they suppres* 
aed the aooounts. It is clear from their 
written statement, however, that defen. 
dants 1 and 2 did participate in the 
management of the trust and are liable 
to account, and the learned trial Judge 
BO held. Accordingly he directed that 
accounts should be taken from 9th No¬ 
vember 1925 (the date from which the 
defendants admit the oolleotions began) 
and referred the case to the Official 
Beferee for the purpose. 

It is not in dispute that this is a public 
trust and it is conceded that defendant 2 
is liable to account. But it is said that 
the decision of the learned trial Judge is 
erroneous for two reasons: (1) because the 
euit could not be instituted without the 
sanction of the Advocate-General under 
B. 92, Civil P. 0., and (2) because the 
learned trial Judge did not decide issue 1 
before referring the suit to the Official 
Beferee. Issue 4 is as follows : "What, 
if any, were the accounts maintained for 
the oolleotions and by whom ?". The 
argument with regard to this issue is 
based on the contention that the plaintiffs 
are also accounting parties. Before the 
learned trial Judge there was no sugges¬ 
tion that they should also be made liable 
to account; the only question in this con. 
cezion was with regard to the liability of 
defendant 2. The learned trial Judge was 
therefore justified in adopting the course 
which he did. 

The contention with regard to the 
ceoessity for the prior approval of the 
Advocate-General needs more considera- 
tion as it is said that the decision of this 
Court in 45 Mad 113^ is no longer good 
law. In that case it was held by a Full 
Bench of five Judges that a suit by a 
trustee of a public, charitable or religious 
trust against a co-trustee for accounts does 
not fall within 8. 92, Civil P. 0. and may 
be brought without the sanction of the 
Advooate-General. It is said that this 
decision has been set at nought by the 
iudgment of th^ Lordships of the Privy 
Council in 66 Cal 619,’ and that of this 
Court in 68 Mad 988.’ I can see nothing 

1. Appansa V. Nataifngha. AIB 1939 Uad 17 
=6910 801=46 Uad llSsilMU 608 (BB). 
g, Abdoc Bablm Vt Abu Mi^cmed Batkafe All, 
AI B 1998 P 0 16=108 1 0 861=66 IA 96= 
66 Oal 619 (P 0); ‘ 

6. Janaki Bal Ammal v. Tlnayakar of llelman- 
' dal, AI B1986 Uad 896 = 167 10 68 = 68 
Had 988=691C L 7 991 (P B), 


in these decisions to warrant any such 
assertion. Before referring to them, how. 
ever, it is necessary to refer to the provi¬ 
sions of 8. 92, Civil P. G. The sootion 
deals with the procedure to be adopted in 
a representative suit for relief in respect 
of a public trust. But to come within the 
section there must be a broach of trust or 
the necessity for the directiou of the 
Court with regard to the administration of 
a trust. The section requires that there 
shall be at least two plaintiffs and that 
the Advooate-General must give his sanc¬ 
tion to the institution of the suit. If these 
conditions are fulfilled, a suit can be laun¬ 
ched under the section. It was never 
intended, in my opinion, that this section 
should take away the right of a trustee to 
launch a suit for an account against a oo- 
trustee, unless be obtained the approval of 
the Advocate General and I consider that 
it has not this effect. That a trustee has 
such a right cannot be denied. The right 
is necessary for his own protection; other- 
wise be might be made liable for ao. 
quiescing in unlawful dealings with the 
trust funds. 

In 55 Cal 519^ the Judicial Committee 
were careful to point out that in a Code 
regulating procedure it is unlikely that the 
Legislature intended without express words 
to abolish or extinguish substantive rights 
of an important nature which admittedly 
existed at the time the Code was enac¬ 
ted. If the argument advanced on behalf 
of the appellants were sound, it would 
mean that a trustee could not proceed 
against a oo-trustee for an account without 
joining a third party and he could never 
proceed at all if the Advocabe.General 
refused his sanction. This was pointed 
out by Oldfield J. in 45 Mad 115^ and it 
appears to me to provide a complete answer 
to the appellant’s case. The learned 
advocate for the appellants has relied on 
a passage in the judgment in 55 Gal 519,’ 
where it was pointed out that in inserting 
Bub.B. (2) of S. 92 the Legislature adopted 
the view of the Bombay High Court that 
a suit which prays for reliefs mentioned in 
8. 92 can only be instituted in accordance 
with the provisions of that section. But 
it must be a suit contemplated by that 
section and as I have abeady mentioned 
the Judicial Committee in this very case 
expressed the opinion that the section did 
not operate to abolish existing rights. 
\^th regard to 68 Mad 988’, the learned 
Judges who decided that ease pointed out 
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that it was entirely a different oaeo to 
that in 45 Mad 113^ and there is nothing 
in the judgment which throws the sligb. 
test doubt on the correctness of the former 
decision. 

We have been referred to two other 
oases, M L J 703^ and 42 M L W 264.^ 
In the Srst of these oases it was held that 
a trustee could not, apart from 8. 92, ask 
for the framing of a scheme, and a suit 
which did ask for the framing of a scheme 
and did not comply with the section was 
bad to that extent. This is so, but the 
deoisioD does not in any way assist the 
appellants in this case. It does not affect 
the question under discussion at all. The 
case in 42 M L W 2b4^ was a decision of 
my learned brother Varadaohariar J. My 
learned brother there held that the mere 
fact that the plaintiffs may in a sense be 
trustees will not necessarily preclude the 
application of 8. 92, Civil P. C., if the 
reliefs in the suit relate not to the vindi¬ 
cation of their personal rights, but to the 
advancement of the interests of the ineti. 
tution itself by securing more efficient 
management. A perusal of that judgment 
shows that the learned Judge was careful 
to distinguish the case where a plain¬ 
tiff is suing to vindicate a personal right 
and that is what the plaintiffs are doing 
in the ease out of which the present 
appeal arises. The correctness of the Full 
Bench decision in 45 Mad 113^ is un¬ 
shaken and we are bound by it. We 
accordingly hold that the learned trial 
Judge was right in deciding that the suit 
did not require the sanction of the Advo. 
oate General before institution. 

I ncight mention that one of the prayers 
in the plaint asks for an injunction res¬ 
training defendant 2 from acting further 
as a trustee. The question whether such 
a prayer can be included in the present 
suit does not arise in the appeal and 
therefore I express no opinion on it. The 
appeal fails and must be dismissed with 
costs. 

Varadaohariar J.—I respectfully agree. 
But, in view of the state of the author!, 
ties, 1 think it right to add a few observa- 
tions on the question of the applioability 
of 8. 92, Civil P. 0., to a suit like the 

ZRamanaja Erishua Ayyaogar v. Ramanaja 

Alwaiappa Ayyaogar, AIR 1938 Mad 70= 

HO 10 197=68 M L J 708, 

£. Suodara Ayyar y. Mocarl Varada Avvar 

AIR 1986 Mad 866 = 168 1 0 869 = 49 

M L W 264=69 M L J 800 


present. If the matter were res Integra, it 
may be conceded that there is a fair 
volume cf authority in favour of the wider 
construction of 8. 92 contended for by Mr. 
Sesba Ayyaogar on behalf of the appal, 
lant. The decisions referred to in the judg. 
moots in 45 Mad 113^ are themselves 
sufficient to show this. I may add that even 
more recently the Bombay High Court has 
expressed views which seem to lend con. 
siderable support to the appellant s conten¬ 
tion: 26 Bom L R 950*’ and 35 Bom h B 

1119.^ 8o far however as this Court is 
concerned, we have to start with the fact 
that a Beoob of five Judges have decided 
in 46 Mad 113^ that 8. 92 has no appli. 
cation to a suit like the present. The prin. 
oiple underlying that decision is perhaps 
best stated in the words of 8ir D. F. Mulla: 
see page 309, Edn. 10, Civil Procedure 
Code, viz. that sub.s. (2) of S. 92, though 
expressed in general terms, must be read 

along with sub.s. (l) and it follows on such 
reading that : 

U ia not every suit claiming any of tbe rellefa 
Bpeolficd in aub-g. ( 1 ) tbat ahoald be brought with 
the oonaeot of tbe Advocate-General, but those 
auita only which beaidea olaimlog any of those 
rellefa are brought by Individuala as representa* 
tlvea of the general public. 

In suit like the present, the relief 
though it may be of tbe kind mentioned in 
8. 92 (l) is not sought in tbe larger inte- 
rests of the public but is merely for the 
purpose of vindicating the private rights of 
one of the trustees and of enabling him to 
discharge tbe duties and liabilities which 
are imposed upon him by the trust. That 
in certain circumstances similar reliefs 
may have to^ be prayed for in the one kind 
of action as in the other is pointed out in 
the judgment of Eumaraswami Sastri J. 
in 45 Mad 113,^ It therefore does not 
seem to me right to make the nature of 
the relief prayed for in a suit the conclusive 
aud exclusive test in determining the 
applioability of 8. 92. 

Mr. Sesha Ayyangar had, in view of the 
Full Bench decision, to contend that that 
decision can no longer bo regarded as 
authoritative after the decision of the 
Judicial Committee in 65 Oal 619.* I agree 
with my Lord that there is nothing in the 
judgment of their Lordships of the Judicial 
Committee which throws doubt on the 
authority of Full Bench deoiaion. Aft 

6. Nftrayan v. Vasudeo, AIR 1924 Bom 618= 

861 0 490=26 Bom L R 960. 

7. Chbagaolal v. Sobbacsm, AIR 1984 Bom S6 

=148101168=86 Bom L B1119. 
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pointed out in the judgment just delivered, 
their Lordships have there taken oare to 
say that it is too muoh to presume that the 
Legislature intended to make any serious 
alteration in the previous state of the 
law or to extinguish or impair pre-existing 
rights of action and that the main purpose 
of the enactment of sub-s. (2) of 8. 92 was 
to settle the conflict of the previous state 
of the decisions in India. To understand 
the effect of this observation of their Lord. 
sbipSi some regard must be had to the 
previous state of authority in this country 
and attention must also be bestowed on 
the oiroumstanoes in which the question 
arose before the Judicial Committee. In 
that case the action bad been brought by 
certain Mabomedan inhabitants of the 
neighbourhood who were interested in the 
institution. The suit was therefore not one 
by trustees who had any personal rights 
of their own to assert, but corresponded 
to what is spoken of as a representative 
suit on behalf of the public. 

The contention before the Judicial Com. 
mittee on the one aide was that wherever 
the litigation related to a public trust, the 
suit could be framed only in accordance 
with the provisions of 8. 92, Civil Prooe. 
dure Code, and the reference in sub-s. (2) 
of 8. 92 to the nature of the reliefs prayed 
for in such a suit was sought to be ignored 
by the appellant's learned counsel. It was 
in those oiroumstanaes that their Lord¬ 
ships emphasized the antithesis between a 
suit praying for reliefs specified in sub-s. (l) 
of 6. 92 and for reliefs outside that sub. 
section and they observed that 8. 92 could 
apply only to suite praying for reliefs speoi. 
fled in sub s. (1). But as I have already 
pointed out, the whole discussion, arose in 
connexion with what was undoubtedly a 
representative suit. It does not seem to 
me right to ignore that oiroumstanoe and 
read the judgment as laying down that 
even where a suit is not in any sense of a 
representative oharaoter, the mere fact 
that the reliefs asked for in the suit may 
faU within sub-s. (l) of 8. 92, Civil P. 0., 
was Intended by their Lordships to be a 
conclusive test. Mr. Sesha Ayyangar relied 
on one observation on page 629 as support, 
ing bis contention that their Lordships 
must have had even suits based on indi. 
vidual rights in their contemplation when 
they laid down their proposition. This 
observation relates to the previous eases 
in India which bad held that private 
parsons who had individual rights under 


such trusts could briog suits to enforce 
such individuai rights by an ordinary suit 
without being obliged to bring a suit of a 
representative nature as above-mentioned. 
It seems to me that Mr. Sesba Ayyangar’s 
oontention does not give effect to the words 
used in that sentence. That sentence 
clearly relates to oases where a represen¬ 
tative suit could have been or might have 
been brought and not to cases where the 
cause of action sued on was such that no 
representative suit could have been brought. 

An examination of the earlier cases in 
India will show that even when a suit was 
not intended to enforce a right in the 
nature of the rights of a trustee but related 
to the enforcement of the obliMations of 
the defendant in the performance of the 
trust for the benefit of the public, it had 
been held that a suit of that kind need not 
neoessarily be brought only in conformity 
with the provisions of 8. 539 but may be^ 
brought either under 0.1, R. 8, Civil P.O., 
or even independently of it. It is in this 
sense that their Lordships point out that 
the question had arisen in this country 
whether the provisions of 8. 639 were 
merely permissive or mandatory. The 
question of permissive or mandatory can. 
not possibly arise in respect of a suit 
which cannot be brought in a represen. 
tative oharaoter at all. All that the Judicial 
Committee intended to lay down and did- 
lay down was that wherever the cause of 
action on which the suit is founded is one> 
which could have sustained a represen. 
tative suit, the procedure prescribed by 
8. 92 must neoessarily be followed and no 
suit could be maintained in any other form. 
I particularly wish to point out that in 
this judgment, their Lordships did not add 
the sentence which is somehow introduced 
in a later judgment of this Court, namely 
that the character of the plaintiff is im. 
material. It is only in the judgment of 
this Court in 68 Mad 988^ that Cornish J., 
in attempting to state the effect of the 
Privy Oonnoil decision, puts the antithesis 
in the following words : 

Whether the rait falls within 8. 92 depends 
not opott the oharaoter In which the plaintiff 
sues bat upon the nature of the relief soagbt. 

With great respect I would state that 
this is not the proper test to be applied 
and was certainly not the test laid down 
by the Judicial Committee. It has some, 
times been said that whenever relief la 
sought on the allegation of a breach of 
trust, the suit must neoessarily be brought 
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in conformity with S. 92, if it in any 
manner relates to a pablio charitable trust. 
Here again, 1 think, this will not be a safe 
or conclusive test, because an allegation of 
breach of trust may in certain circum. 
stances be necessary even when a co-trustee 
is trying to assert or vindicate his own 
rights against other oo.trustees who are in 
management: see 53 Mad 211.^ The test 
seems to me to have been stated with 
fullness and accuracy in the passage that 
I have already cited from Sir D. F. Mulla's 
book. Even in Bombay the principle that 
8. 92 will not apply to suits instituted for 
the vindication of the right of management 
vested in the plaintiffs has always been 
recognized {see 28 Bom 20^ at p. 51 and 
26 Bom L R 950,® particularly the judg. 
ment of Fawcett J.), but differences have 
arisen mainly on the construction of the 
scope of the plaint in each case. In the 
view that we are bound by the judgment 
of the Full Bench in 45 Mad 113,^ and 
that its authority has not been shaken by 
the decision of the Judicial Committee in 
55 Cal 519^. we have no albernativelbut to 
disallow the appellant's oontention. 

C.B.K./sc. Appeal dismissed, 

8. NarayaoaD v. Mootba Poduva), A I H 1930 

Mad 296=122 I 0 460=63 Mad 214, 

9. Nowroji v. Daatur Kbaceetji, (1904) 28 Bom 
20=5 Bom LR 745. 
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Mohamed Hasan Kkaleeli —Appellant. 

V. 

P. Varadarajulu Naidu, Liquidator of 
Tamil Nadu Ltd. and others — 
Respondents. 

Appeal No. 52 of 1937, Decided on 24bh 
August 1937, from order of Gentle J., D/. 
28bh April 1937. 

Company-Winding up—Coiti—Petition 
by one creditor for winding up under super- 
vision of Court—Notice to other creditors to 
appear—Petitioning creditor not willing to 
pursue bis petition—Other creditors appear¬ 
ing but instead of opposing petition, support¬ 
ing it but not willing to undertake burden of 
petition — Petition dismissed — Supporting 
creditors held not entitled to costs. 

As a general rule, the saooesslul party is entitled 
to ooats in bis favour and the uasuooessfnl patty 
Is liable to have an order for costs against him, 
A creditor appearing in a winding up petition is 
not entitled to his costs as a matter of right. To 
entitle him to them he must show reasonable 
ground for appearing: (IdW) iChD 130, M. on. 

[P 98 0 1] 


By tbc notice referred to in R. 27 of the Rules 
of tbc Original Bide of the Madras Eigh Oourt 
under the Companies Act nbicb is required to be 
in terms of Form No. 9, the Court only intended 
notice to issue to persone who wished to oppose 
and not to support it. [P 97 0 2] 

Where a creditor made a petition for the wind* 
log up of a Company uoder the supervision of the 
Court and when a notice was served on other 
creditors who wished to oppose It but the creditors 
inatcad of opposing the petition professed to eup- 
port it and were not willing to bear the burden 
of the petition which the petitioning creditor was 
UDwiliing to proceed with and the Court dismissed 
the petition : 

Held that the supporting creditors were not 
entitled to costs. [P 97 0 2] 

K. Krisbaaswamy Iyengar and Maho¬ 
med Asker Ali — for Appellant. 

W. A. P. Lobo, S. S. Rajagopalan, T. K. 
Hajagopalan, Kastnri Ranga Iyengar 
and K. M. BaUsubramaniam — for 
Hespondents. 

Leaoh C. J.—This appeal raises aqnes- 
tioD with regard to costs in a winding ap 
petition. In November 1936 a resolation 
was passed for the volnotary winding up 
of the 'Tamil Nadu, Ltd.' a Company 
registered under the Indian Companies 
Aot, 1913. The Company bad been formed 
for the purpose of publishing a daily news- 
paper in Tamil in Madras. On lltb 
Deoember 1936, the appellant filed a peti¬ 
tion on the Original Side of this Court ask¬ 
ing that an order might be passed for the 
winding up of the Company under the 
supervision of the Court. This aotion was 
taken as the result of a resolution passed 
at a meeting of creditors held on 2Qd 
December 1936. On 15th Deoember a 
further application was filed for the 
appointment of an interim Official Liqui¬ 
dator. These petitions oame before 
Geotle J. on 27th April of this year. The 
learned advocate appearing for the appel¬ 
lant then informed the Court that his 
client did not propose to pursue the wind¬ 
ing up petition and he had no interest iu 
it. The learned Judge inquired whether 
any other creditor would proceed with the 
petition. I should mention that six credi¬ 
tors had entered appearances and pro¬ 
fessed to support the petition. Two of 
them, respondents 2 and 7, asked for time 
to look into the matter. Time was accord¬ 
ingly granted until next day when the 
case was again placed in the list. The 
learned advocate for respondent 2 intima¬ 
ted that his client would like to continue 
the petition in the place of the petltioneri 
but later realising that he was not In a 
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position to prove faots which would justU 
iy a supervision order being passed, he 
informed the Court that he was not in a 
position to prooeed further. Beapondent 7 
was also not willing to go on with the 
petition. In his case there was only a 
small amount duo by the Company. The 
learned Judge then passed an order dia- 
misBing both the petitions ; and in respect 
of the petition for a supervision order, he 
directed that the petitioner should pay 
the costs of all parties appearing before 
him. As there were seven respondents, 
the voluntary liquidator and sis creditors, 
this meant that the petitioner was requir. 
ed to pay seven sets of costs which would 
amount, we are told, to a sum of over 
Bs. 2,000. The petitioner has appealed 
against this order and contends that the 
learned Judge was not entitled to pass any 
order for costs against him. 

While the position of the creditors who 
appeared is on a different basis, it is quite 
clear that the voluntary liquidator would 
have been entitled to his costs, because he 
had successfully opposed the petition. But 
he had agreed before the case came into 
Court on 27th April that he would not 
press for his costs and that there should 
be an order dismissing the petition with, 
out costs. In these oiroumstanoes, he does 
not ask for the dismissal of the appeal. In 
fact, he is quite agreeable to the appeal 
being allowed. Beapondent 3 in the 
appeal leaves the matter in the bands of 
the Court. Bespondents 2, 4, 6, 6 and 7 in 
the appeal strongly oppose the appeal. 
The question involves a reference to the 
provisions of the Buies of the Court and 
consideration of the principles which 
apply. Dealing first with the Buies, B. 27 
of the Buies of the Original Bide of this 
Court under the Companies Act provides 
that every petition for the winding up of 
any Company by the Court or subject to 
the supervision of the Court shall, after 
admission, be advertised fourteen clear 
days before the hearing, and the adver. 
tisement is required to be in the terms of 
Form No. 9 to be found at page 324 of 
the BuIm. The form reads as follows : 

Notice ii hereby given that a petition tot the 
winding up o! the aboTe.named Company by the 
(or BUbJeot to the rapexvUlon ot the) High Court 
of Jndioature at Uadrai wai on the day of 

19 , preiented to the High Conrt of 
Judioature at Maorai, by Uie Bald Company 
(or A, B of , a creditor or oontri* 
bntory of the aald Company, ot as the oaie may 
be), And that the laid petition la direoted to be 
1988 M/18 & 14 


heard oo the day of 19 : and any 
creditor or contributory of the said Company 
desirous to oppose the making of an order for 
the winding up of the said Company under the 
above Act, should appear at the time of beating 
by himself or his oounsel or vakil for that purpose 
and a copy of the petition will be fucoiebed to 
any oreditor ot contributory of the said Company 
requiring the same, by the undeteigoed, on pay¬ 
ment of the regulated charge for the same. 

Attorneys or vakils foe the petitioners. 

Ife will be observed that; this form only 
refers to the appearance of persons who 
desire to oppose the winding up order. It 
differs materially from the form prescribed 
by the English Buies which allow inter, 
ested persons to appear to oppose or to 
support. Rule 101 of this (jourt states 
that in oases not provided for by the 
Buies or by the Rules of procedure laid 
down in the Act, the practice and pro. 
oedure of the High Court of Justice in 
England in matters relating to Com. 
panies shall be followed so far as they 
are applicable and not inconsistent with 
the Rules and the Act. It is said that by 
reason of this Rule the English Rule oan> 
be applied here and that the Court is justi. 
fied in regarding the notice to appear as 
an invitation to appear to oppose or to 
support. I am unable bo accept this con. 
tenbion. It is quite clear from the form of 
the notice that this Court only intended 
notice to issue to persons who wished to 
oppose. The law allows the Court to per. 
mit another oreditor to take the place of a 
petitioning oreditor who does not wish to 
proceed with hie petition, but this is 
another matter and does not really affect 
the point under disonssion. 

We have here a notice inviting creditors 
who wished to oppose the application for 
a winding up order to appear at the hear, 
ing. The creditor-respondents to this 
appeal appeared in answer to the notice 
issued, but they appeared to support, not 
to oppose, the petition. It is said that^ in 
these oiroumstanoes the petition having 
failed they are not entitled to costs in 
their favour. They supported a petition 
which the (lonrt dismissed. We consider 
that there is great force in this argument. 
Moreover, none of the creditors who did 
appear were willing to undertake the bur. 
den of the petition. Bespondent 2 did 
express his willingness at one time to 
undertake this burden, but he found it too 
much for him and quickly abandoned the 
idea. It seems to us that in these oiroum. 
stances it Is not open to him to oppose 
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this appeal, and the same remark applies 
to the other opposing creditors. 

We have been referred to a number of 
oases decided in England on questions 
relating to costs in winding up petitions. 
It appears to be usual there to allow one 
set of costs to the successful party and 
where the petition is withdrawn one set 
even to the supporting creditor or oredi. 
tors. But it must bo remombered that in 
England supporting creditors are invited 
to come in. They aro not invited to come 
in under the Rules of this Court. The 
question of costs must be decided in the 
light of the facts of the particular case. 
As a general rule, the successful party is 
lentitled to costs in bis favour and the 
'uneucoessful party is liable to have an 
order for costs against him. The oppoa. 
ing respondents in this case are not 
the successful parties. A case which has 
a general application is that in (1879) 
10 Ch D 130,* where it was decided 
that a creditor appearing in a winding up 
petition is not entitled to his costs as a 
matter of right. To entitle him to them 
he must shew reasonable ground for 
appearing. In giving the judgment in this 
case, Jessel M. R. observed : 

I refuEo tbeee costs, and I will state my reasons 
for doing so. I by no means assent to tbe pro* 
position that creditors appearing on a petition to 
wind up a Company are entitled to tbeir costs as 
of right. It is usual to give one set of costs when 
many appear, and when there is a reasonable 
ground for appearing ; but I have said before, and 
1 repeat it, that I will not lay down any suob 
role as that creditors are entitled to their costs 
as of right, because that would induce solicitors 
to instruct counsel simply for the purpose of 
obtaining costs, and for no other purpose what* 
ever. 


I do not wish to finggeat that appes 
anoea have been entered in this case f 
the mere purpose of obtaining coats, b 
the appearances of tbe reapondent orei 
tors have not been juatified. When th 
were called upon to adopt the petiti' 
they refused to do so. I will not pause 
oonaider what their motives might ha 
been, but it is clear that they have n 
made out a case for an order for costs 
their favour. The only order lor cos 
which might have been made in the oi 
onmstances was an order in favour of tl 
voluntary liquidator, but he did not a: 
for It. The appeal will be allowed but \ 
make no order for costs in the appei 
The appellant did not disclose before 


H0=27”wTs?7“°‘^ ° 


learned trial Judge tbe reasons why he 
was not proceeding with the appeal and 
his attitude was one which was sufficient 
to raise suspicion as to his motives. The 
liquidator will have bis costs of the appeal 
out of tbe assets of the Company. 

C.r.k /d.S. Appeal allowed* 
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Leach C. J. and Madhavan Nair J. 

Madana Palo and others — Appellants. 

v. 

Hindu Religious Endoivments Board, 
Madras — Respondents. 

Appeal No. 61 of 1932, Decided on 15tb 
September 1937, against decree of Dist. 
Judge. Ganjam, in 0. S. No. 10 of 1929. 

(a) Madras Hindu Religious Endowments 
Act (2 of 1927), S, 9 (5j— Excepted temple — 
Trusteeship in one family for four genera* 
tions—Temple should be regarded as 'excep* 
ted’ and trusteeship hereditary. 

Where the oflioe of a trustee baa been held by 
tbe head of a family for four BUccesBlvegeneiatioDS 
and there is no suggostion that the truBteeeblp 
had over been held outelde the family, the temple 
ebould be regarded as an czeepted temple under 
8. 9 (6) and truateeahip as hereditary: 10 Mai 
292 and 3$ Mad 36i, Eel. on. [P 99 0 9] 

(b) Deed—Conitruction—Words importing 
hereditary character not imported in deed— 
Evidence of long enjoyment and descent— 
Hereditary character presumed. 

Where in the deed words importing the heredi¬ 
tary oharaoter of the tenure are abeont but it ie 
supplied by evidence of long and uninterrapted 
enjoyment and by the descent of the tenure from 
the father to the eon, it oould be legally presumed 
that tbe tenure is of a hereditary oharaoter: 
10 M I A 183 (P C) and 12 M I A 263 [P C), 
Bel. on. [p 100 0 IJ 

B. V. Ramanarasu — for Appellants. 

P. V. Rajamannar and K. Bubba Bao — 

for Respondents* 

Leaoh C. J. — The appellants were the 
plaintiffs in the Court below. They claim 
that appellant 1 is tbe hereditary trustee 
of the Sri RadhakantaMabaprabho temple 
of Bhavanipur. By an order dated 16th 
October 1928, the Board of Commissionere 
for Hindu Religious Endowments framed ft 
scheme for the management of this temple 
under the provisions of S. 67, Madras 
Hindu Religions Endowments Act, 1937. 
In spite of the contentions by the appei* 
lants to the contrary, the Board refused to 
recognize the temple as being an excepted 
temple within the meaning of 8. 9 (5) of 
the Act and rejected the claim set up by 
the appellants that their family possessed 
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the hereditary right of appointing a mem¬ 
ber as trustee of the temple. On this basis 
the Board decided that there should be a 
council of three trustees and placed the 
management of the temple in hands of 
this council. No member of the appellants’ 
family was however appointed to this 
council of trustees. The appellants were 
not satisfied with the Board’s decision and 
instituted the suit out of which this appeal 
arises, as they had the right to do under 
S. 57 (3) of the Act. The learned District 
Judge agreed with the findings of the 
Board of Commissioners and adopted the 
Board’s scheme. He held that the here, 
ditary right claimed had not been estab. 
Ushed; that the temple was not an 
excepted temple within the meaning of 
S. 9 (6) and therefore a scheme should be 
framed under 8. 57; that the lands which 
the appellants claimed to be theirs were in 
fact temple lands; and that the appellants 
had been guilty of mismanagement of the 
temple while carrying out the duties of 
trustees. All these findings have been 
challenged before us. 

It will be convenient to take the ques. 
tion relating to the lands first. It is quite 
clear in our opinion that these lands were 
not granted to the appellants’ family, but 
have throughout been temple lands. There 
are two parcels of lands, one situate in 
the village of Bodogumala, and the other 
in the village of Bbawanipur where the 
temple is situate. The Bodogumala lands 
were granted to the temple some time 
prior to the inam settlement of 1862. The 
register of inams shows that the original 
grantee of the lands was the deity of this 
temple and the title deed which was 
granted by the inam commissioner on 3rd 
December 1862 was granted to the great¬ 
grandfather of the appellants as the 
manager for the time being of this temple. 
Para. 2 of the grant reads as follows: 

ThU loam Is oonfirmed to 700 and your snoces* 
son tax free to be held wllboat iatecfereDoe so 
long as the oondltloas oi the grant are duly lul- 
fllled. 

It will be observed that the grant was 
to the manager and to hia soocessors and 
not to the great-grandfather of the appel. 
lants and hia heirs. The register shows that 
the grant was given to the temple to 
defray the costs of daily pujas therein. In 
Ool. 8, which is Intended to contain the 
requisite information in the case of grants 
made for service, appear the words : "for 
the daily offerings of the deity service per. 


formed”. It is on the strength of these 
words that the appellants contend that 
the grant was to their ancestors person¬ 
ally, Bubjeob to their defraying the cost of 
daily pujas in the temple. But this con¬ 
struction cannot be accepted in view of the 
fact that the register specifically states 
tbat the name of the original grantee is 
the deity of the temple and in face of the 
wording of the inam grant. We have no 
doubt that the appellants and their fore¬ 
fathers have regarded the Bodogumala 
village lands as their own and have so 
dealt with it. The fact that they have 
done so does not alter the fact that it was 
a grant to the temple and not to them. 
The title to the Bhavanipur lands is based 
on a patta granted in 1880 to the paternal 
uncle of appellant 1. It is not necessary 
to discuss whether the fact that this grant 
was in the paternal uncle’s name makes 
any difference, because it is admitted by 
the learned advocate for the appellant that 
the Bbawanipur lands stand in the same 
position as the Bodogumala lands and if 
the Bodogumala lands are temple lands 
and not family lands, the Bhavanipur lands 
must also be regarded as temple lands. 
For these reasons we agree with findings 
of the learned trial Judge that the appel- 
lants’ family does not possess any right of 
ownership. 

With regard to the question whether 
appellant 1 is the hereditary trustee of the 
temple, we do not accept the finding of the 
learned trial Judge. It appears to us 
on the. evidence read in the light of the 
authorities that the only conclusion open 
to the Court is the appellants’ family does 
possess right of appointing the trustee of 
the temple, which means that it is an 
excepted temple. There is unoontradioted 
evidence that the management of this 
temple has been in the hands of the appel- 
lants’ family for four generations. The] 
trustee in 1862, that is at the time of the 
inam settlement, was their great grand- 
father and the office has been held by 
their paternal grandfather and by their 
father in succession. It has not been sug¬ 
gested that anyone outside the appellants' 
family has ever partaken in the manage- 
ment of the temple. Tbat this justifies the 
oonolusion that appellant 1 is the heredi¬ 
tary trustee is to be gathered from the 
decisions in 10 Mad 292‘ and 36 Mad 364. 


1. Ganapathl v. BIthatama, 

3» Bamdaw Hanomanths Bao, (1913) 36 Mad 
864=512 I 0 449=31 M L J 963. 
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The ease in 10 Mad 292^ dealt; with a 
claim to the oflice of karnam which had 
been held by the same family for three 
geoerations. The case in 36 Mad 364^ 
related to temple lands and aqneationwas 
raised whether the trusteeship was here, 
ditary in the family of the plaintiff. The 
members of the family had held the oflice 
of trustee continuously for over a hundred 
years and there was no evidence that it 
was ever held by any other family. 
White C. J. and Phillips J. considered that 
this was sufficient to prove the hereditary 
right which bad been set up. In 10 M I A 
183,^ their Lordships of the Privy Council 
held that the absence in the deed of words 
importing the hereditary character of the 
tennre was supplied by evidence of long 
and uninterrupted enjoyment and by the 
descent of the tenure from father to the 
son, and that from this hereditary char. 
Bcter could be legally presumed. The same 
opinion was expressed by the Judicial 
Committee in 12 M I A 263.'* We have in 
the case before us proof that the office has 
been held by the head of the appellants’ 
family for four successive generations and 
that it is at present held by appellant 1 as 
the son of his father. Farther, there is no 
suggestion that the trusteeship has ever 
been held outside the appellants’ family. 
For these reasons we consider that the 
learned trial Judge was wrong in refusing 
to regard this as an excepted temple. 


It is said however that the trial Court 
had the right to deprive appellant 1 of bis 
trusteeship and vest the management of 
the temple in a board of trustees because 
appellant 1 and his brothers had been 
guilty of broach of trust. The alleged 
breaches of trust are: (l) the failure to 
keep accounts and (2) the mortgaging of 
the temple lands. It may be observed 
that there is no suggestion that the appel- 
lants or their forbears have improperly 
spent the income of these lands, and when 
the complaint was made against them that 
accounts had not been kept they took steps 
immediately to rectify this. In addition 
they have since discharged all the encum. 
brances on the temple properties. In these 
circumstances we are unable to ooncur in 
the opipioD that there has been suoh mis- 


Ohunder B: 

(1663-66) 10 M I A 183=2 W R 1=1 Qutt 
668=2 Bar 98 (P 0). 

4. Raja BuUosattan Ghoaaal v. Moheshohaod 
(1567.69) 12 M I A 268=2 Becg L 
23=11 W R 10 (P 0). ^ 


management on the part of the appellants 
that the Court is justihed in taking away 
the right of management which the family 
possesses. 

This means that the scheme has been 
framed on a wrong basis. The learned 
advocate for the appellants does not object 
to a scheme being framed for the manage, 
ment of the temple, provided that appel. 
lant 1 is allowed to continue to be the 
trustee and the hereditary right is not 
interfered with. We have held that 
appellant 1 is entitled to be the trustee 
and that the family does possess the here, 
ditary right of appointment. The scheme 
should provide for this. In view of the 
fact that the learned District Judge has 
placed the management of the temple in a 
board of trustees, it will be necessary for 
the scheme to be re-settled. The case will 
therefore be sent back to the District Judge 
for the re-settlement of the scheme in the 
light of this judgment. We direct each 
party to bear his own costs throughout. 

o.r.k./b.d. Appeal allowed, 
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Pandrang Row and Yenkataramana 

Rao JJ. 

Rathnaswami Mooppanar and others 

—Appellants. 

V. 

R, C, Nagaraja Mooppanar 

Bespondent. 

Appeal No. 506 of 1931, Decided on 3rd 
September 1937, against decree of Sub- 
Judge, Tanjore, D/.6th October 1931. 

TrBDifer of Properly Act (18S2 before 
■mendmenl of 1929), S. 107~Lee«e of revef- 
aion upon ezlating term ceo be creeled—Such 
leaie operetea at aaaignment of reveraion and 
enlitlea lesaee to recover rent due under 
prior leeie—Diatioctioo between aiaignment 
of rents and profits and lease of reveraion 
stated. 

There la Dotblng In the Transfer of Property 
Act to preclude the lease of a reversion. If > 
dooument has mentioned elznply that a lease of 
the lands wblob wero also the sabjeot matter of 
the prior lease is being granted, that would in law 
without anything more operate as an assignment 
of the reversion and entitle the lessee under the 
latter lease to reoover the rent doe and payable 
under the former lease. There is always a die* 
tlnotion between an assignment of the rents 
and profits and a lease of a revereion. lu tke 
case of an assignment of rents and profits, all 
that the assignee will be entitled to is the right 
to realise the rents and profits by virtue of the 
assignment in his favour, but in the case of a 
revereion, it is not merely the right to recover 
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the tents and profits that ate transfetted to him 
but also the righte which the lessor had on the 
date of the reversion, for example, his right to 
teoovet possession immediately on the expiry of 
the previous term and if before the expiry of the 
term by virtue of any forfeiture, the lessor bad 
the tight to re-enter, the right of such re-entry. 

[P 101 0 2 ; P 102 0 ll 

T. R. Venkatarama Saetii for A. C. 

Sampafch Iyengar and T, E. Srinivasa 

Iyer — for Appellants, 

K. Eaja Iyer for B, C. Seshaohala Iyer 

—for Respondent. 

Yenkataramana Rao J. — This is an 
appeal from the decree of the Court of 
the Subordinate Judge of Tanjore award¬ 
ing a sum of Es. 12,942-8-3 in favour of 
the plaintiff. The suit was to recover 
arrears of rent on the basis of a lease, 
Ez. B, dated 25tb Peoember 1920, eze- 
noted by defendant 1 in favour of one 
Beethalakshmi Ammal, the then proprie. 
triz of Kapisthalam estate and defend, 
ants 2 and 3 are the undivided father 
and brother of defendant 1. The said 
lease was to run for ten Faslis oommeno. 
ing from Fasll 1333 to Fasli 1342. The 
lands comprised in the lease were about 
69 acres 37 oents in the village of Sath. 
yamangalam. Subsequent to the ezeou- 
tion of this lease, on 23rd September 1925, 
the said Seethalakshmi Ammal gave a 
lease Ez. A in favour of the plaintiff of 
the whole of the Batbyamangalam village 
inoluding the lands which had been leased 
under the prior lease of 1920. The latter 
lease was for ten Faslis from Fasli 1336 
to Fasli 1344 and was to oommenoe from 
Fasli 1386. The document was ezeouted 
by the plaintiff in favour of Beetha- 
lakshmi Ammal. Not only did it comprise 
the lands which were the subject matter 
of the lease of 1920, it also included lands 
oomprised under three other leases whose 
terms were outstanding. This lease deed 
was attested by defendant 1 in whose 
name the lease of 1920, Ez. B, had been 
executed. In and by the terms of the 
said document, Ex. A, the plaintiff was 
authorised to collect the lease paddy and 
cash tent due from a)l the lessees men¬ 
tioned In the said document including' the 
lease of 1920. This suit has been insti¬ 
tuted for the recovery of arrears for Faslis 
1836 to 1889 payable under Ex. B. 

Two defences were urged by the defend, 
ante in answer to the plaintifit's claim. 
One was that the plaintiff had no right to 
lue for the recovery of the arrears of rent 
in the absence of any awignment ezeouted 


by Seethalakshmi Ammal in his favour 
and the lease deed in favour of the plain¬ 
tiff does not operate as auoh an assign- 
ment. The second defence was that on 
the date of the execution of the lease in 
favour of the plaintiti, Seethalakshmi 
Ammal was not in a sound state of mind ; 
therefore the lease must be deemed to be 
void and no rights accrued to the plaintiff 
thereunder. In regard to the hrst point, 
the contention of Mr. T. E. Venkatarama 
Bastriar is that once a lease has been exe¬ 
cuted for a term and it is outstanding, 
there can be no lease of the reversion, 
because such a lease would in law amount 
to a transfer of the rents and profits due 
and recoverable from the prior lessee and 
can only be done by an assignment 
executed by the lessor. 


It seems to us that this contention is 
not sound. Ender B. 107, T. P. Act 
(before the amendment) which governs 
this case, there can be a lease of immov¬ 
able property by virtue of a registered 
document executed by the lessee in favour 
of the lessor : vide 35 Mad 95.' The 
subject matter of the lease must be im¬ 
movable property and the immovable 
property may be actual land or may be a 
reversion upon an existing term. There 
is nothing in the Act to preclude the lease 
of a reversion. Under the English law it 
is open to a landlord to create concurrent 
leases, that is he can execute a lease 
today for a term and tomorrow he can 
execute another lease for another term to 
run from the date on which ho executed 
the latter lease. Such a lease has always 
been held to be valid and in law would 
operate as an assignment upon the exist¬ 
ing term: vide (1663) 78 E B 410.* There 
is nothing to preclude the application of 
this principle to India and it has been 
adopted by the Indian High Courts : vide 
33 M L J 684.* Therefore the question 
is. “would Ex. A be a valid lease accord- 
ing to the Transfer of Property Act ?” It 
is conceded that it is. If Ex. A had men¬ 
tioned simply that a lease of the lands 
which were also the sabjeob matter of the 
prior lease is being granted, that would in 
law without anything more operate as an 
assignment of the reversion and entitle 
the lessee under the latter lease to recover 


1, Aiam Sahib v. Meeoatohi Devastanam, (1912) 

86 Mad 96=8 I 0 668=21 U L J 202 (P B). 

2, Palmar v. Thorpa, (1668) 78 B ® 

8. Maniokam PiUal v. Balnwaml (WIJ) 

6 A1 B Mad 1186=43 1 0 810=88 MLJ 684. 
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the rent doe and payable under the former 
lease. 

On a ooDstrnotioD of the plaint docn. 
ment, the intention is olear that there 
should be a lease of the reversion ; in fact 
all the rights and obligations which the 
lessor bad at the date of the lease were 
intended to be leased to plaintiff and the 
lease is not a bare assignment of the rents 
and protits in which case probably, as 
Mr. T. B. Venkatarama Sastriar contends, 
each an assignment would bo an assign, 
ment of an actionable claim within the 
meaning of S. 130, T. P. Act, and there, 
fore require a transfer in writing signed 
by the transferor. But the present docu¬ 
ment Ex. A is not a bare assignment of 
the rents and prohts and it is not logical 
or possible in this case to treat the right 
to recover prohts and rents apart from 
other rights and obligations which the 
|les5or had on the date of the lease. There 
is always a distinotion between an assign, 
'ment of the rents and proBts and a lease 
^of a reversion. In the case of an assign. 
|meDt of rents and profits, all that the 
assignee will be entitled to is the right to 
realize the rents and profits by virtue of 
the assignment in bis favour, but in the 
case of a reversion it is not merely the 
right to recover the rents and profits that 
are transferred to him but also the rights 
which the lessor had on the date of the 
reversion, for example, his right to re. 
cover possession immediately on the expiry 
of the previous term and if before the 
expiry of the term by virtue of any forfei. 
ture, the lessor had the right to re-enter, 
the right of such re-entry. 

"Wa are therefore clearly of the opinion 
that Ex. A is a lease of the reversion upon 
the existing term under Ex. B in regard 
to the suit property and the plaintiff is 
therefore entitled to realise the rents and 
profits for the Faslis in qaestion. In 
regard to the second point, the only evi. 
dance that has been relied on is an alleged 
admission of the plaintiff in his deposition 
to the effect that be presented an applioa. 
tion in 1926 to the Court of Wards 
requesting them to take pcssesaion of the 
Kapisthalam estate on the ground that 
Seethalakshmi Ammal, the proprietrix, 
was not in a sound state of mind and had 
been so for a period of two years before 
the date of the application, but what be 
says in that deposition is that she was 
not in a sound state of mind now and then 
and not continuously. Bub in order to 


invalidate the suit document, it must be 
established that on the date of its exeou. 
tion in September 1925, Seethalakshmi 
Ammal was not in a sound state of mind 
and there is no evidence whatever on this 
point. Mr. Venkatarama Sastriar re- 
quests us to admit the application which 
the present plaintiff preferred to the 
Court of Wards as additional evidenod in 
this case. The defendants bad ample time 
to make that application to the lower 
Court and no explanation has been given 
for their delay in not doing so and we are 
not inclined to entertain this request at 
this stage. No other point was argued 
before us. Therefore on the evidence on 
record, the finding of the learned Subordi. 
nate Judge that Seethalaksmi Ammal was 
in a sound state of mind on the date of 
the lease in favour of the plaintiff must be 
affirmed. In the result, the appeal fails 
and is dismissed with costs. 

C.R.K./d.s. Appeal dismissed. 
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LEAcn C. J. AND Varadachariar J. 

Ananthachari and others —Appellants. 

V. 

Krishnaswani — Respondent. 

Appeal No. 21 of 1936, Decided on 4th 
August 1937, from the judgment of Laksh* 
mana Bao J. D/. 12th February 1936. 

Hindu Law—Partition—Setting atide — S 
and Q conitituting joint Hindu family — S 
out of celf-acquired income paying all family 
debt! ~ Partition between S and 6 — G in 
conaideration of tervicea rendered by S, con* 
veying moiety of bis share to 8 in addition to 
S’s legal share — Transaction so far as It 
affected 6’s share held could not be char 
longed by 6’s son. 

8 and 6 constituted a joint Hindu family. The 
family estate was burdened with debts and S out 
of his eeparato and eell*acqulied Income paid all 
the debts and made some improrements to the 
ancestral property. Subsequently 8 and 0 decided 
to partition the family estate and in the partition 
deed, 6, in consideration of the serrices rendered 
by S to Cho family estate, agreed to convey, and 
in fact convoyed, a moiety of his share to Sh* 
addition to what S was legally entitled to get in 
the family estate. T^e son of 6 instituted a salt 
oballenging the transaotion and claiming the 
share paid to S in excess of bis share : 

Beld that on equitable principles, the son of G 
was not entitled to tear up the transfer deed so 
far as it afieoted bis father’s share: Cast fetf 
discussed. [P 105 0 L 

K. Bajah Ayyar and K. E. BajagopRla- 
ohati — for Appellants. 

K. 8. Kriehnaswamy Ayyangar and 
0. NaraBimhaohariar ““ for BespdU 
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Leaoh C. J.—The appellants are sons of 
one Gopala Bhattaohariar who died in the 
?ear 1931. Gopala who was the son of 
one Manavala Iyengar was born after his 
father’s death which took place in 1888. 
Three years before he died Manavala 
adopted Srinivasa Bhattaohariar, defen¬ 
dant 1 in the snit out of which this appeal 
arises. Srinivasa died during the pendency 
of the suit and he is now represented by 
the respondent. Srinivasa and Gopala 
remained joint until 1923 when a partition 
of the family estate was effected. At this 
time Gopala had one son, appellant 1, 
then a boy of five years of age. By the 
deed of partition which was dated 30th 
March 1923, the family estate was divided 
equally between Srinivasa and Gopala, 
notwithstanding that Srinivasa being an 
adopted son was only entitled in law to a 
one.fifth share. No question with regard 
to the validity of the transaction was 
raised during Gopala’s lifetime, but in the 
month after his death the suit was 
launched by the widow as the next friend 
of the appellants who were then all 
minors. Appellant 1 has since come of 
age. The appellants contend that they 
are entitled to recover from the estate of 
Srinivasa the difference between the share 
he received and the one-fifth share allowed 
by law. The suit was tried by Lakshmana 
Bao J. who decided that in the ciroum- 
stances of the case, Gopala was justified in 
giving a moiety of the estate to Srinivasa 
on partition. At the time of Manavala’s 
death the estate consisted of about 80 acres 
of land. He was financially involved and 
it was necessary to sell a portion of the 
land to relieve pressure by a creditor. In a 
£ood year the income from the lands did 
not amount to more than Be. 1,300 and 
the only other source of income which the 
family had was a half share in the chinna 
mural of the Sri Parthasarathy Temple, 
Madras. The income from this half share 
of - the ohlnna mural did not amount to 
mote than Bs. 40 per mensem and in all 
pxobablUty to much less; but whatever 
the eiaot figure was, it is clear that the 
joint income was not sufficient to provide 
for the maintenance of the family, the 
upkeep of the family properties and the 
disohaige of the faodly debts. 

On 3rd Maroh 1908, the owners of . the 
'peria murM gave Bdnlvasa a power of 
attorney authoring Idm to supe^se the 
(OoUeotiQnB in the temple to which they 
were entitled with- powes-4o appoint 


others to assist him in his work. For 
these services he was to bo paid Es. 10 
per mensem. Srinivasa himself took an 
active part in collecting monetary offer- 
ings from worshippers and it is common 
ground that he was entitled to retain a 
percentage of the amounts actually col¬ 
lected by him. Eis earnings in this res¬ 
pect are said to have amounted to about 
Es. 40 per mensem, in addition to the 
Es. 10 mentioned in the power of attorney. 


But it is a legitimate inference from the 
proved facts in this case that his personal 
income was not limited to this Bs. 50 per 
mensem and he must have received much 
more by way of gifts from wealthy people 
interested in the temple. Srinivasa held 
this power of attorney for 20 years and it 
is very significant that 12 months after he 
obtained it, borrowings on behalf of the 
family ceased. The significance does not 
stop there. During the period for which 
Srinivasa held this power of attorney, the 
family debts were all paid off, improve, 
ments were made to the ancestral bouse, 
a second house was built and three small 
plots of land were purchased. This could 
only have been done out of moneys which 
Srinivasa acquired as the result of the 
position which he held as the agent of the 
owners of the peria murai, and this is m 
effect acknowledged in the deed of parti¬ 
tion itself. It cannot be gainsaid that 
the family income alone was insufficient to 
do all this and Gopala who was a minor 
up to 1906 had no separate income of his 
own, apart from what he earned as a 
gumastha under Srinivasa, which could 
not have amounted to much. The posi¬ 
tion, therefore, was that Gopala had to 
thank Srinivasa for removing the oppres¬ 
sion of debt and reviving the prosperity of 
the family. In these circumstances it, is 
not surprising, when it was decided to put 
an end to the joint family status and parti- 
tion the family estate, that Gopala agreed to 
Srinivasa having a half share instead of 
one fifth. The recitals in the deed of 
partition show that Gopala realized bow 
much he owed to Srinivasa. These reci¬ 
tals read as follows : 

Whereas both of ue were liTlog hitherto In one 
joint family, and wbereae, In view of 
Inoonvenlenoea it is now deemed fit to effect a 
partition and IWe eeparately, and 
moveabla and ImmoTible 

HI in common and mentioned hereunder belOTglng 
to 08 both, as out anoeilral property wd mh- 

acquired ptcperty, which are in o®* 

«iJoynieflt arc moil dl th«n acquired and 
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improved to a groat cxteot by Srinivasa Iyengar 
alone, tbe adopted eon amongst ue, under the 
patroDage of great meOe • • • « 

Tbe reference to the patronage of great 
men bae been interpreted as meaning that 
as tbe result of coming into contact with 
wealthy worshippers Srinivasa received 
substantial gratuities, and no alternative 
interpretation has been suggested. The 
learned trial Judge had no reason to doubt 
tbe truth of the recitals and on tbe basis 
that Srinivasa bad discharged the family 
debts held the partition deed to be valid. 
The learned advocate for tbe appellants 
challenges the correctness of this decision. 
He says that because Srinivasa threw into 
the common fund his own individual in. 
come, thereby providing moneys for tbe 
discharge of the family debts and tbe im. 
provement of the estate, be bad no claim 
in law to a greater share than one.fifth on 
partition. He had blended his own moneys 
with those of tbe family. There is oer. 
tainly no evidence to show when tbe debts 
were paid off and there is no evidence that 
Srinivasa ever made a claim to be repaid 
any moneys spent by him for the benefit 
of tbe family, or any evidence that be bad 
ever made any stipulation for repayment. 
Therefore, if the case rested here, there 
would be much to be said for the argu. 
meut of tbe learned advocate for the ap. 
pellants. Tbe defendants in their written 
statement supported tbe partition deed on 
tbe ground that Srinivasa bad done much 
for Qopala, and that therefore Gopala was 
entitled to do what he did. Before na it 
was also supported on the ground that it 
was in the nature of a family arrangement, 
but unfortunately for this argument there 
is no evidence that it was entered into in 
order to settle a family dispute or to avoid 
the expense or delay of litigation, or that 
there was, in fact, any real necessity for 
giving Srinivasa a larger share. But as it 
is true that Srinivasa had rendered services 
of real value to Gopala, I think that the 
deed can be supported. Gopala had by a 
registered deed in effect conveyed his share 
in the family property to Srinivasa in 
consequence of these services and as appel. 
lant 1 has received his individnal share in 
the family estate in full, he cannot be 
allowed to repudiate the transaction. The 
other appellants were not born at the time 
and standing alone have no right to ohal. 
lenge the transaction. 

Here it will be convenient to examine 
Borne of the authorities which have been 


quoted to ua in the course of the argu. 
ments. Tbe first of these is that in 33 
Bom 267.' A perusal of tbe report in that 
case shows that their Lordships of the 
Privy Council bad at an earlier stage dealt 
with the validity of a deed whereby a son 
in coDsideratioD of a monetary payment by 
tbe father relinquished his own share in 
tbe ancestral property, and that at a later 
stage the Bombay High Court held that 
this operated to prevent a son born subse. 
quentiy from having any claim to share 
in the property. There was here however 
no express transfer by the son to the 
father and the facts differ to that extent. 
I will DOW torn to the series of conneoted 
decisions to be found in 26 M L T 460,* 
1917 M W N 30® and 43 M L J 298.* One 
Venkata Bow, who died in 1871, had four 
sons, Bamaobandra Bow, Luohman Bow, 
Bajaram Bow, and Tuljaram Bow. After 
tbe dissolution of the family in 1881, a 
large part of the family property remained 
ID the hands of Taljaram Bow. In 1886, 
Atmaram, the eon of Luohman, brought 
a suit for the purpose of asoertaining what 
the assets in the hands of Taljaram Bow 
were and for the recovery of bis share. In 
the course of this case it was held that 
Taljaram Bow was liable to Bajaram Bow 
and his branch of tbe family in certain 
sums of money. Bajaram on behalf of 
bis branch agreed to release Taljaram from 
payment of these moneys in consideration 
of Taljaram agreeing not to appeal. In 
other words, Bajaram gave up bis own and 
bis son’s rights without any straggle. On 
the son attaining majority he filed a suit 
to enforce his rights. 

This suit failed botl) in the trial Oocrt 
and in this Gonrt on appeal, but tbe case 
was carried to tbe Privy Oonnoil where it 
was held that tbe compromise not having 
received the sanction of tbe Court was not 
binding on Bajaram's son who was a minor 
at the time. Tbe agreement did not par. 
port to be a release of individnal ligbto 
nor to effeot any division of tbe joint 
family property ; it only purported to re* 
lease the debts owing to Bajaram's branch 
of the family in con siderat ion of Taljaram 

1. Bhlvajltao v, VasanUiao, (1909) 83 Bom 

=2 I 0 249=10 Bom L R 778. „ 

2. Ganeah Row v. Taljaram Bow, A I » 
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8. Venkata Row v. Taljaram Bow, AI " 
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4, Venkata Row v. Taljaram Row, A I » 
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lefraining from appealing. The oase waa 
then sent baok for re.trial on the other 
lesnes. On the remand this Court decided 
that the oompromise was binding to the 
extent of the father's share. Another ap. 
peal followed to the Privy Counoil which 
held that the agreement entered into by 
Bajaram Bow did not purport to be a re. 
lease of individual rights or shares in the 
fund at all, and it did not purport to effect 
any division of the joint family estate then 
existing between Bajaram Bow and his 
son in the subject matter of the decrees. 
Their Lordships accordingly held that 
Bajaram Bow's attempt to alienate, or to 
release, from the estate substantial por. 
tions of the joint family property failed, 
and that there was no efficacy given to the 
arrangement that was then contemplated. 
But the case before us goes further than 
this. Gopala did in fact execute in favour 
of Srinivasa a transfer of half the property 
and put him into possession of it. 

In 69 M L J 139® it was pointed out 
that the compromise there did nob purport 
to alienate the father's share alone but 
the whole of the family interest in the 
property and therefore was not binding on 
the family. It was recognized however 
that when such an alienation has been 
effected, the Court will enforce an equity 
in favour of the alienee to the extent of 
the alienor's share, though it does not 
follow that the Court will enforce such a 
compromise before the equity has in fact 
arisen. In 19 M L J 62® it was held that 
a gift by a member of a joint Hindu family 
made in consideration of past services 
voluntarily rendered to the family would 
not bind any of the members of the family 
other than the donor, without proof that 
they were for family necessity or for 
family benefit; but it would be binding on 
the donor himself as one made for consi. 
deration received. In that oase it was 
pressed upon the Court that past services 
voluntarily rendered would nob amount to 
eoBilderation to support a promise, bub 
the Court held that it did not follow that 
the services were not of value when set 
against an aHenation. The services ren. 
dered were in fact capable of valuation and 
the defendant had valued them and paid 

S or them by the transfer. This is exactly 
be case here. It seems to me that in the 

B. Yeerasna v. Beetanna, AIB 1981 Had S16= 
U8 1 0 701s69 M Ii 9 180. 

.iBTNatMa Iyer v. Batbal Ammal, (1909) 19 

.VLjea. 
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oiroumBtanoes of this case the Court, 6xer>| 
cising as it does jurisdiction in equity, isi 
entitled to say that appellant 1 shall not 
be allowed to tear up the transfer deed so 
far as it affects bis father’s share. For 
these reasons 1 think the decree passed by: 
the learned trial Judge was a correct one. 
The appeal will accordingly be dismissed 
with costs. 

Yaradaohariar J. — I agree and shall 
only add a few observations on the points 
of law argued before us. The oonolusion 
of the learned trial Judge that the facts 
which be found proved would unques¬ 
tionably justify the equal division’ between 
the two brothers seems to me, with all 
respect, open to criticism. On behalf of 
the appellants it was contended, with 
some justification, that when under the 
law Srinivasa was only entitled to a fourth 
of Gopala’s share, the facts that Srinivasa 
(who was the family manager) had by bis 
labours or even with the aid of bis self- 
acquisitions improved the family properties 
or paid off its debts would not entitle him 
to claim a larger share. The learned 
Government Pleader (who appeared for 
the respondent) sought to support the 
lower Court's conclusion as a finding baaed 
on the principles applied in favour of 
family settlements ; and be relied in this 
connexion on the decisions in 12 Bom L B 
621,^ 36 Mad 151® and 30 M L J 308.® 
The grounds on which 'family settlements’ 
are supported are well established ; but in 
applying to a oase like the present, obser¬ 
vations in judgments dealing with family 
settlements, there is an obvious distinc¬ 
tion, which ought not to be lost eight of, 
between oases in which the question of 
validity arises only as between the parties 
to the transaction and those in which it is 
sought to bind by the transaction persons 
who were only represented therein by one 
of the parties thereto. This distinction is 
material when it is sought to bind Hindu 
reversioners or minor oo.parceners in a 
joint family by transactions entered into 
by a widow or an undivided father. In 
this latter class of oases, it will not be 
enough merely to prove that the transac¬ 
tion was intended to seonre peace and 
harmony in the family or the pr eservation 

7. Bemdas t. Ohabildas, (1910) 12 Bom L B 691 
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of its property and that it was not tainted deoisions of this Court, 11 Mad 406^^ and 


by fraud or sinailar vitiating oironmstanoes. 

In 40 Cal 966,*'^ the sons of a Hindu 
father impeached an arrangement under 
which the father bad allotted a share in the 
family property to one who claimed to be 
a co-parcener as the result of an adoption. 
The sons contended that there had been 
no valid adoption : bub the Courts in 
India, without trying this question, upheld 
the allotment on the ground that in the 
absence of any allegation of fraud or 
collusion, the sons would be bound by their 
father's act as 'the arrangement was in 
fhe nature of a compromise of a claim 
either disputed or which might have been 
disputed.’ The Judicial Committee re¬ 
manded the case for further investigation, 
observing that if on a partition a share is 
given to a stranger (which the respondent 
would have been but for the alleged adop¬ 
tion) 'the partition may he impeached as a 
disposition of property made without con. 
sideration unless it can be supported as a 
bona fide compromise of a disputed claim.' 
I see no difierence in principle betweeo 
the allotment of a share to a person who 
has no legal claim and the allotment to an 
admitted oo-parcener of a share far in 
excess of his legal claim. The cases relied 
on by the respondent's learned counsel will 
on examination be found to satisfy the 
test indicated in the extract above quoted. 
Id the present case the respondent’s 
father raised a plea on the same lines in 
the written statement; but the respondent 
did not seriously attempt bo establish it at 
the trial. I am therefore of opiuioD that 
the partition under Ex. I cannot as such 
be held binding on the plaintiff's branch. 

The respondent is however entitled to 
succeed on another ground. Gopala had 
only one son at the date of the partition 
and bis own share would then have been 
2/5fch of the whole estate. If on any 
grounds recognized by law, Srinivasa could 
be held to have become entitled at least to 
that share, the respondent can insist on 
maintaining the division under Ex. I, 
because Srinivasa has not thereby obtained 
more than bis own l/fith plus the 2/5th 
share of Gopala. On this footing, plain- 
tiffs 2 and 3 who were not in existence on 
the date of Ex. I cannot olaim any right to 
disturb the arrangement under Ei. I: 38 
Bom 267.^ It has been held in some 

10. Ramkisboie v, Jatnarayan, (191$) 40 Oal 966 
=201 0 968=40 I A 218=10 N L R 1 (P 0). 


27 M L J 272,*' that it is open to one co¬ 
parcener to relinquish his share to 
another co-parcener individually and that 
DO pecuniary consideration is necessary to 
validate such relinquishment. It is how. 
ever difiBcult to read into Ex. I an inben- 
tioD on the part of Gopala to relinquish or 
transfer bis share as such. The decision 
of the Judicial Committee in 45 Mad 298^ 
is an authority against reading any such 
intention into the document : isee also 59 
M L J 139'’). But, as recognized in 59 
M L J 139,^ there is another olaes of oases 
in which, though the father's transaction 
is not valid in law and did not distinguish 
bis own share from that of his son, the 
law will split the transaction and on 
grounds of equity hold the father's trans¬ 
feree entitled to stand in his transferor's 
shoes and olaim the share which he oonld 
have got if a partition between the trans- 
feror and bis son had taken place at the 
date of the transfer. That this principle 
of equity may be invoked even in con- 
nexion with transactions iu the nature of 
a partition was recognized by the Judicial 
Committee in 40 Cal 966*** already re- 
ferred to. On page 981 their Lordships 
observe that as between Kedarnath and 
Jainarain, 

it may well be that the latter may be entitled to 
ineiet that be stands in tbe sboes o( the former as 
to tbe share whioh would come to Kedarnath on 
a partition ; and that the Court, if that position 
were establiebed, would itself, at Jalnaraio’s 
instance decree a partition as between tbe plain* 
tiffs on tbe one band and Kedarnath on the other. 

As pointed out in 59 M L J 139®, this 
principle of equity can be invoked only 
when there is a completed transfer by the 
father and the transfer is not gratuitous. 
In 45 Mad 298* the Courts in India had 
applied this principle but the Judicial 
Committee reversed that decision because 
iu their Lordships' opinion tbe facts of the 
case did not warrant its application. In 
the present case, Mr. Rajah Iyer (the 
learned counsel for the appellants) sought 
to exclude that principle on the ground 
that tbe transfer of tbe excess share under 
Ex. I was gratuitous. He contended that 
as Srinivasa most be deemed to hare 
'blended' his self-acquisitions with the 
joint family property, tbe whole property 
that was divided under Ex. I had become 
joint p roperty and there was accordingly 

11. Peddayya v. Ramalingam, (1888) 11 Mad 406. 
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DO independenb ooDBideration moving from 
Srinivasa. This qnestion of ‘blending’ was 
nob disbinobly raised by the plaintiffs at 
any stage of the ease and the limitations 
governing snob a plea are indioated in the 
recent judgment of the Privy Council in 
{1937) 2 M L J 114.^^ Even on the evi¬ 
dence as it stands, there is nothing to 
support the theory of ‘blending’ so far as 
the house in the village is concerned. 
Eurtber, assuming for the sake of argu¬ 
ment that Srinivasa could not have en. 
forced at law a claim to retain any 
portion of the properties as bis self-acqui¬ 
sition, that will nob by itself exclude the 
equities arising on a transfer for value. 
That in entering into the arrangement 
embodied in Ex. I, Gopala acted—and 
rightly acted — on the footing that he 
bad greatly benefited at the expense of 
Srinivasa, is clearly establlsbed by the 
evidence. This, in my opinion, is sufficient 
to entitle Srinivasa to the benefit of the 
equitable principle above referred to : {see 
19 M L J 62^). As the transfer bad been 
completed by Ex. I, and the rights of the 
parties have to be determined as on the 
date of Ex. 1, the death of Gopala before 
the institution of this suit or the death of 
Srinivasa pending the suit can make no 
difference. 

O.R.k./d.s^ _ Appeal dismissed. 

18. Nat Behail Das v. Naal Lai Das, A I B 1937 
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Second Appeal No. 343 of 1933, Decided 
on 19th August 1937, against decree of 
fiab.Jndge, ^ndigul, in A. B. No. 69 of 
1989. 

Mahomadan Law — Dower—Madras Preti- 
denC 7 ^ Dower oot poatpooed by agreement 
—PreiamptloB li that entire dower U prompt 
and payable on demand, 

Unlflfla payment o( the whole oi any part of 
dower is expressly postponed, it mast be ptesnmsd 
to be prompt end peyeUe on demand. This is 
Me rale of law goTsmlng all Uabomedans with¬ 
out any dtstlnoUon so far as Madras Freeidenoy 
4i ooDoeined : $8 Mad 871 '■ (fH^, Bxpla^d; 19 
W a 816 (F 0), Bsl. on; A JB1989 Pat 807 and 
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K. Eajah Ayyar and U. Ramaswamy — 
for Appellants. 

S. Panohapakesa Sastri and K. F. 
Krishnaswami — for Respondent. 

Order of Reference. 

Yenkataramana Rao J.—Three points 
have been argued by Mr. Rajah Iyer in 
this second appeal, one relating to a ques¬ 
tion of faot and the other two relating to 
questions of law. The question of faot 
relates to the genuineness of Ex. F whiob 
is the document on which the suit claim 
for dower is based. There is a concurrent 
finding of both the Courts that Ex. F is 
genuine, and it is not open to Mr. Rajah 
Iyer to challenge it in second appeal. The 
second point urged before me is that as 
the contract Ex. F does not fix any time 
for payment of the dower and as the 
parties are governed by Hanafi law, part 
of the dower must be presumed to be 
prompt and part deferred, and that the 
view of the lower Court following 35 Bom 
386^ is not correct. It is admitted that 
the parties to this suit are Hanafis. The 
text-writers on Mabomedan Law seem to 
make a distinction between the Sbia 
law and the Hanafi law in regard to the 
payment of dower where the contract does 
not fix the time for payment. In Shia 
law the presumption seems to be that in 
the absence of a contract fixing the time 
for payment, the dower is prompt and pay. 
able on demand; but in Hanafi law the 
presumption seems to be otherwise. In 
8 Pat 645^ at page 649, Das J. states the 
role of law thna : 

It seeme to be well settled that amongst the 
SuddIb, where It is not settled at the time of the 
marriage whether the wife's dower is to be prompt 
or deferred, part will be prompt acd part deferred, 
the proportion referable to each category being 
legalatc^ by ouetom or in the abeenoe of oaatom 
by tbe status of the parties and the amount of 
dower settled. 

According to the learned Judge, the pre¬ 
sumption will apply even in a case where 
an agreement is set up but is not substan¬ 
tiated. This seems to be the view also of 
the Allahabad High Court in 33 All 291.^ 
But Mr. Panohapakesa Sastri contends 
that BO far as this Presidency is concerned, 
no snob distinction is drawn between Sbia 
law and Hanafi law, and the Full Bench 

1. Hossein Khan v. Qnlab Kbatnm, (1911) 86 
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in 23 Mad 371^ naust be deemed to have 
laid do^D the law for all Mabomedans. 
Aooording to the said deoision, uolesa pay¬ 
ment of the whole or any part is expressly 
postponed, it must be presumed to bo 
prompt and payable on demand. It is not 
clear from the judgment or from a refer, 
ence to the printed papers whether the 
parties were Sbias and/or Sunnis. In the 
argument of Mr. K. Srinivasa Iyengar for 
the appellant before the Full Bench there 
is a statement to the effect that he con. 
tended that the parties were Shiaa. At 
any rate both the Allahabad and the Patna 
High Courts are inclined not to treat that 
case as laying down any rule of Hanah 
law but that the principle of that decision 
must be condned to Sbias. I may observe 
that the deoision in 23 Mad 371* purports 
to follow a deoision of the Privy Gouncil 
in 19 W R 315,® where the parties were 
Sbias. It is not clear from the Full Bench 
deoision whether it is intended to govern 
all classes of Mabomedans, whether Sbias 
or Hanahs. In view of the decisions 
of the Allahabad and Patna High Courts 
which have taken a de&nite view on this 
matter, it is desirable that there should be 
an authoritative ruling whether the deoi. 
sion of the Full Bench in 23 Mad 371* 
was intended to lay down the law for all 
Mabomedans whether Shias or Sunnis. 
I accordingly refer the matter to a Bench 
for disposal. The other point raised by 
Mr. Bajah Iyer relates to the question of 
interest. This matter also will be dis. 
posed of by the Bench dealing with the 
second appeal. 

Jadgment. 

Barn J.—The facts are all set forth in 
the judgment of my learned brother which 
I have had the advantage of perusing. 
Binoe I agree with bis conclusions, it is 
not necessary for me to say more than a 
few words upon the subject for decision in 
this appeal. The point upon which our 
learned brother Venkataramana Bao J, 
felt some doubt was whether the Full 
Bench in disposing of the case, 23 Mad 
371,* intended to lay down the law for all 
Mabomedans whether Sbias or Sunnis. 
If it did, there is no question about the 
bindin g nature of the decision so far as we 

4. MasthaD Sahib v. Asaac Blvl Ammal, (1900) 
38 Mad 871=10 M L J 198 (F B). 

6. Mlrsa Bedar Bukhfc Mohommed All Bahadur 
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are concerned, and since the deoision is 
now 37 years old I should be very reluo. 
tant to suggest that it requires reconsi. 
deration, whatever the nature of the deoi. 
sioDS in other provinces might be. I do 
not think there is any room for doubt 
upon this matter. The order of reference 
to a Full Bench which gave occasion for 
the decision reported in 23 Mad 371* states 
simply that the parties were ‘‘Mabo. 
medans”. It goes on to state that this 
Court in 6 M H C R 9® held that "aooording 
to Mahomedan law dower is presumed 
to be prompt in the absence of express 
contract." The ground of this deoision 
was stated to be that "the authorities 
agreed that there was a presumption of 
Mahomedan law to this effect". Later 
in the order of reference the learned Judges 
draw attention to Ameer All's work on 
Mahomedan Law in which a distinction 
is made between the Shia law and the 
Hanafi doctrines. Nevertheless, in the 
opinion delivered by the Full Bench there 
is no reference to any difference between 
Hanafi doctrine and Shia doctrine. It can. 
not be presumed that the learned Judges 
overlooked the reference to Ameer Mi's 
work and the only oonolusion 1 can draw 
from their opinion is that they deemed 
themselves to be laying down the law for 
all Mabomedans irrespective of sect. 

There is undoubtedly a diveigenoe of 
view between Maonaghten and Baillie in 
those parts of their treatises in which they 
were propounding the principles of Hanafi 
law. There was not, 1 bellevd, at any 
time any question about Shia doctrine on 
this point. Aooording to Shia law the 
whole dower is prompt when the contract 
is silent. I agree with my learned brother 
that the remark attributed to Mr. & 
Srinivasa Iyengar in the report of his 
argument in 23 Mad 371*, "these parties 
are Sbias," must be the result of inoorreot 
reporting. If the parties bad been Shias, 
the contention put forward on their behalf 
could never have arisen. Maonagbteu 
and Baillie differed. This Court in 6 M H 
0 B 9^ (which was a case affecting Shafis, 
i. e. Sunnis) followed Maonaghten in pro. 
ferenoe to Baillie and their Lordships of 
the Privy Council in 19 W B 316* ex. 
pressed the opinion that the view iei<3 
down in Maonagbten's PrinoipleB was 
"the admitted rale". I am quite clear 
that we should do nothing no^ to indicate 
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any doabt about the oorreotness of the 
deoision in 23 Mad 371.* On the question 
of interest, no sufSoient reason was shown 
for interference with the decree of the 
lower Court. The appeal must be dis¬ 
missed with costs. 

Abdor Rahman J.—This appeal arises 
out of a suit brought by one Aiyesha Bivi 
for the recovery of her dower amounting 
to Bs. 2,000 and for subsequent interest. 
The suit was filed on the basis of a deed 
of dower which was silent on the point 
whether the dower was prompt or deferred. 
It was alleged on behalf of the plaintiff 
however that as the deed was silent on 
the point, the dower should be presumed 
to be prompt and in any case there was a 
communal custom prevailing to that effect 
in the Nallam Pillai community. In 
answer to this claim, her husband defen¬ 
dant 2 pleaded that the deed filed on be- 
half of the plaintiff was a forgery and that 
a sum of 2,000 tangas (a tanga being 
l/8rd of a rupee) was fixed as a dower 
between the parties and was so entered in 
a document which had also provided that 
the whole of the dower was deferred in 
character. It was also pleaded that the 
aforesaid dower of 2,000 tangas, i. e. 
Bs. 667 was, although deferred, already 
paid to the plaintiff. In the alternative 
it was pleaded that the plaintiff was not 
entitled to recover any mahr during the 
continuance of the nikah and that there 
was DO custom which would entitle her to 
claim it before dissolution of marriage. 

Finding that the plea of payment raised 
on behalf of the defendants was not sub. 
fitantiated and that the deed of dower 
relied upon by the plaintiff was a genuine 
document, the trial Court did not give an 
explicit finding on the custom alleged on 
behalf of the plaintiff but referring to the 
question of law it was stated that the view 
taken by the Bombay High Court was 
probably the more correct view. He 
therefore found that the whole of the 
dower was payable on demand and decreed 
the claim. Aggrieved by this order the 
defendants filed an appeal to the Bubordi. 
nate Judge at Dlndlgul who went into 
questions of facts oarefuUy but disposed of 
the question of law with a statement that 
according to the Bombay High Court, if 
the document was idlent on the point 
when the dower was to be paid, it should 
be taken to be payable at onoe. 

Not being satisfied with the orders of 
the trial and the lower Appellate Court, 


the defendants came up to the High Court. 
The appeal was heard in the first instance 
by my learned brother Venkataramana 
Bao J. who came to the oonolnsion that 
the genuineness of the deed of dower 
could not be challenged in the second 
appeal. But in view of a Full Bench deci¬ 
sion of this Court given in 23 Mad 371,* 
which followed a decision of the Privy 
Council in 19 W B 315* on the one hand 
and divergent views taken particularly by 
the High Courts of Allahabad and Patna 
in the rulings cited below on the other, 
1 All 483,' 1 All 506,® 33 All 291® and 8 
Pat 645,^ he considered it desirable to 
refer the case for an authoritative ruling, 
and the case has oonseqnently been sent 
to a Bench of this Court for disposal. 
This was done particularly as some doubt 
existed on the question whether the 
Madras Full Bench case and the Privy 
Council case, both of which have been 
cited above, intended to lay down the law 
for all Mahomedans whether of Bhia or 
Bunni persuasion or only for Maho¬ 
medans of the Bhia sect alone. This doubt 
was natural as the Privy Council decision 
was given in the case of certain members 
of the ruling house of Oudh who were 
Bhias and although there was nothing to 
show on the records of the Madras Full 
Bench case printed in 23 Mad 371* that the 
parties were Bhias, a statement has been 
printed as having been made by Mr. K. Bri- 
nivasa Iyengar, counsel for the appellant, 
that the parties to that suit were Bhias. This 
is snrprising as this statement is preceded 
by the words “Syed Amir Ali in his work 
on 'Mahomedan Law’, Vol. 2 at p. 386, 
draws a distinction between Bhias and 
Hanafis”. If the counsel for the appellant 
in that case were alive, as be must have 
been, to the distinction pointed ont by 
Byed Amir Ali, which laid down that 
under the Bhia law where no time was 
specified for the payment of the dower or 
where its nature was described only in 
general terms and it was not mentioned in 
the contract of marriage how much was 
prompt and how much deferred, the whole 
was to be considered as prompt. Mr. 
Brinivasa Iyengar was oontending for the 
appellant in that case that the dower in 
Mahomedan law, if not specified to be 
prompt, could not be presumed to be so. 
He is the n stated to have cited in support 
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of bis contention the following words ont 
of Baillie's Digost of Mahonaedan Law: 

When the parties baTQ explainod bow much of 
the dower is to bo mooujjnl or prompt, tb-it part 
of it ie to be promptlj paid. When Qotbing bns 
been said on the subject, both the woman and the 
dower mentioned in tbo contract are to be taken 
into consideration with tbo view of determining 
how much of such a dower should properly be 
prompt for such a woman and eo much is to be 
mooujjul or prompt accordingly, without any 
reference to tbo proportion of a fourth or a fifth, 
but what is customary must also be taken into 
consideration. 

If the parties to the suit were on the 
other hand Sbias, Baillie’s Digest of 
Mahomedan Law, Vol. 1, which deals 
with the law amongst Sunnis, would not 
have been quoted at all, particularly when 
the counsel had, as pointed above, ad¬ 
mitted that in the case of Sbias the pre- 
sumption would be otherwise. It might 
be stated hero that Daillie discusses the 
Imamea law in Vol. 2 of bis work. The con. 
tentioD that Mr. Srinivasa Iyengar could 
not have made such a statement in 28 Mad 
371^ was also supported by the counsel for 
respondent by a reference to Wilson’s 
Mahomedan Law, who has pointed out 
that an admission of that nature would have 
been fatal to the appellant’s case (pp. 118, 
119, Edn. 5). I have gone through the 
records of the case printed in 23 Mad 371^ 
and find nothing there which would show 
that the parties to the suit were Sbias. 
In view of what has been said, I have no 
hesitation in finding that the statement 
imputed to Mr. Srinivasa Iyengar to the 
effect that the parties to that suit were 
Sbias and printed at page 375 of 23 Mad 
371,^ could not have been made by him. 
On the other band, a reference to the other 
authorities which were cited by the Divi- 
sion Bench in referring the case to the 
Fall Benoh for decision and those which 
were oited before the Full Bench leads me 
tooonolode that the Full Benoh was deal, 
ing with a case between persons who were 
of Sanni persuasion, and not those who 
followed the Imamea law. 

As for the decision given by their Lord, 
ships of the Privy Council in 19 W R 315^, 
it is true that the parties to that suit must 
be presumed to have been Sbias as the 
ruling family of Oudh was a Shia family. 
But a reference to the judgment in that 
case shows that their Lordships of the 
Judicial Committee did not, while consider, 
ing this question, refer to Bhia texts but to 
those which were applicable to Sunnis. 
There is nothing to show in fact that they 


intended to differentiate between the two 
schools of thought. The observations which 
they made in that case were wholly general 
in character. It would thus follow that the 
Full Bench case reported in 23 Mad 371'* 
is binding on us and is really based on the 
observations made by their Lordships of 
the Privy Council in 19 W R 315,® in 
which they preferred to follow the law as 
laid down in Maonagbten's Principles and 
Precedents, Chap. 7, Art. 22, to the effect 
that: 

Whsre it may not have been expressed whether 
the payment of tbo dower is to be prompt ot' 
deferred, it must be held that the whole is due on; 
demaod. 

Had the Full Benoh case not been based 
on the law laid down by the Privy Council, 
it would have been necessary to consider 
whether in view of the pronouncements of 
the learned Judges of Allahabad and Patna 
High Courts, based as they are on the dicta 
of the learned authors like Baillie aud 
Ameer Ali, it would not be advisable to 
refer the case to another Full Bench. But 
in view of the conclusions arrived at by 
me, I do not feel called upon to do so. 
Moreover, while examining the original 
authorities referred to by Mr. Ameer All 
and Baillie, 1 came across an original text 
from Hammadeyah—a work of great 
authority and fully recognized to be so 
amongst the Bunni Mussalmans in India— 
in which the position of the law has been 
stated as described by Maonagbten in his 
Principles of Mahomedan Law. I find at 
page 89 of the first volume of Hamma. 
deyab, 1626 edition : 

SummaUmahrt la yakhlu awnn in-yakuna 
be^shart-it'lajila au be-shart»U~lajila au mosAw* 
tan aniiu amma iza kana be^sharl-il-tajila 
Mtasfcuffln anitu fa'innahu yajib Jil'halefnonp 
jil le-inna haza aqdun moawezatun fa’yaq‘ 
tazal-masawat fij-janebaine fal'maral aiyanat 
haqqaz'zauje fa^wojxb in-j/afactne haqqaha 
innama yafaainc 6if.{aslim. [tiaDBlUeialloo]. 

Rendered into English, it would read as 
follows : 

The dower is not free then from one oondltlon 
and other. It would either he with a oondKion of 
immediate payment (1. e. moujjil) or with a oondi* 
tion of its being deferred (mo?ajjal) or it may be 
eilent. But if it Is with a condition of immediate 
payment or ie BiieDt.it would become immediately 
payable (muajjal) for it is a contract with oon* 
elderatlon and is therefore required to be equal on 
both the Bides. As the woman (wife) has eatab* 
lisbed the husband's right, it is essential that ^ 
(husband) may establieh hers and thle would be 
established on payment. 

The learned author then proceeds to 
refer to expressly deferred dower with 
which we are not oonoerned here. ^ 
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tree that Mr. Ameer Ali has based bis 
opinion on Fatawa Alamgiri, 'vvbiob relies 
for its aatboiity on a passage from Fatawa 
Eazi Kban. 1 have consulted both these 
original autborities and bnd that the state, 
ment of the law as given by them has 
been correctly put down by Mr. Ameer Ali 
in his well-known work at page 499, Vol. 2, 
and by Baillie in bis Digest at page 127, 
Edn. 1876. Bat the fact remains that 
Hammadeyab lays it down differentiy and 
this view of law was propounded by 
Maonagbten and recognized by the Privy 
Oonnoil in 19 W E 315^ and followed 
subsequently by this High Court in 23 Mad 
371.^ This rule of law is more commend, 
able as it makes it more exact and work, 
able in practice and fits in with the 
advancing state of society which gives 
more rights to helpless ladies in getting 
what they do not generally get on account 
of their dower—a liability which flows 
from the contract of marriage and which 
was, although generally discharged previ. 
ously yet from which the husbands have 
latterly tried to escape in spite of a con. 
tract of which they have taken full advan. 
tage themselves. 

As in 23 Mad 371*, the defendants in 
this case appear to have entertained the 
view themselves that the dower was pay. 
able on demand as in spite of the plea that 
it was deferred, they pleaded payment of 
the whole sum and thus, as pointed out in 
23 Mad 371*, showed that their conscious, 
ness that it ought to have been so paid. 
At all events, it would be dangerous to go 
back upon or overrule decisions which are 
not manifestly erroneous. They have stood 
the test of time and must be deemed to 
have influenced a majority of Mahomedans 
—living in this Presidency at least—into a 
belief that .if the character of dower is not 
specified, it would be taken to be prompt. 
The question of interest was not seriously 
contested and there is no reason why the 
plaintiff should not get it at the rate 
allowed by the lower Court, when she has 
been deprived of the use of her dower for 
snob a long time, although it has been 
found to have been payable to her on 
demand* For the reasons given I would 
dismiss the appeal with costs throughout. 

O.B.K /B.d. Appeal dismitsed. 
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Burn J. 

Nagayya Naidu and another — 

Appellants. 

V. 

B. Duraiswami Naidu —Eespondent. 

Second Appeal No. 440 of 1935, Decided 
on 2Dd December 1936, against decree of 
Bub.Judge, Chingleput, in A. S. No. 30 of 
1934. 

Limitation Act (1908), S. 21 (2) A and 
each purchasing half share in mortgaged 
property from original mortgagori— Mortga¬ 
gee accepting payment by B in full satitfac- 
tion of amount due by him—Subsequent luit 
by mortgagee against 21 (2) held applied 

and payment by B could not be relied upon 
to save limitation against A. 

Two porsons A and B purchased approximately 
one'balf of the bypotbeoa from the oiigioal 
moriigagotB. The mortgagee accepted from £ on a 
certain date the payment made by him in full 
BatiBiaotion of the amount due by him. The 
mortgagee BUbEequently eued A to recover the 
amount due from him and relied on the payment 
made by B to save the bar of limitation : 

Eeld that in the ciroumstances of the oase A 
and B were joint contractors. Hence 8. 21 applied 
to the oase : AIR 1929 Mad 419 and AIR 
1930 Mad 738, Disting. [P 112 0 1] 

V. B. Raugaohariar — for Appellants. 

M. 8. Veukatarama Iyer — 

for Respondent, 
Judgment.—The only question forded, 
sion in this appeal is whether the payment 
of the suit mortgage ou 16th November 
1926 by defendant 13 saved limitation 
as against defendant 12. The learned 
District Munsif held that it did not and 
the learned Subordinate Judge, disagree- 
ing with him, held that it furnished the 
start of a fresh period of limitation and 
that therefore the suit was not barred. 
Defendants 13 and 12 are purchasers from 
the original mortgagors. Defendant 11 
had purchased a portion of the hypotheoa 
before and defendants 12 and 13 purchased 
one-half of the rest. Defendant 11 was 
exonerated during the trial and with re. 
gard to defendant 13, it was found by the 
learned District Munsif—and the learned 
Subordinate Judge agreed—that the pay. 
ment made by him on 16tb November 
1926 was accepted by the mortgagee in 
full satisfaction of the mortgagee's claim 
against defendant 13. The learned Sub. 
ordinate Judge says: 

Was thB amoQDt reoaived by plaintiff from 
defendant 18 in fall aatlafaotlon of Ibe claim bo 
far as be Is oernoemed or no ? I find that plaintlfi 
received It la fall qait in view of the language of 
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Ex. A*1 (nblcb is 6be eodoiscmeot of paymeot). 
1 agree with 4be Distriot Maaeif od the point. It 
would tberclore, 

the learned Subordinate Judge goes on 
to say, 

be inequitable to allow plaintlQ to proceed againet 
defendant 13 again from whom tbo full amount 
whiob be bad agreed to pay by bis sale deed with 
intcrcBt has been received. 

Now, it has beoD held by two Benobes 
o( this Court, vide 55 I C 763,‘ and 53 
Mad 119,* that the expression ‘joint con- 
traotors' in S. 21 (2), Lim. Act, includes 
oo-mortgagors. Defendants 12 and 13 in 
this suit are, as I have already said, pur. 
ohasers of approximately one.half of the 
hypotheoa from the original mortgagors, 
eaoh purchased the share belonging to one 
of the original mortgagors. In view of 
this fact and also in view of the finding 
that the mortgagee definitely accepted the 
payment made by defendant 13 in full 
quit of what was due by him, it is peon, 
liarly appropriate in my opinion to say in 
this ease that defendants 12 and 13 are 
joint contractors within the meaning of 
8. 21 (2). This is a ease in which not 
only by oonstruotion or implication but in 
actual fact the purchasers have taken over 
the contract made by the original mortga. 
gors with the mortgagee. My attention 
has been drawn to the case in 56 M L J 
630,* which was referred to in the oase in 
A 1 B 1930 Mad 738.* In the first oase 
Thiravenkataohariar J. held that oo.beirs 
of a single debtor are not ‘joint oontraotors' 
•within the meaning of 8. 21 (2), Lim. Aot, 
and in the latter ease Oargeoven J. held 
that the desoendants of a deceased mortga. 
gee are not joint oontraotors. The facts of 
the present oase are however quite differ, 
ent. It is quite intelligible that co-heirs 
of a single debtor should not be held to be 
joint oontraotors with the original creditor, 
and in the oase decided by Curgenven J. 
there is nothing to indicate that the 
purchasers with the oonourrenoe of the 
mortgagee had taken over definite shares 
of the liability under the original mort. 
gage. It appears to me quite clear that 
8. 21 (2), Lim. Aot, applies to this oase 
and therefore the deoision of the learned 

1. Matha ObebtUE v. Mafaammid Hoeeaio 
(1920) 7 A I B Mad 418—66 I 0 768. 

2. Tbayammal v. Matbnknmaraswami ObeUlar 
(1929) 16 A I E Mad 881=121 I 0 868=69 
Mad 119=67 M L J 668. 

8. Naraslmba Rama Iyer v. Ibrahim. (1929) 16 
A I B Mad 419=118 I 0 802=66 M L J 630 
4. Lokbaada Nalko ▼. Lokbooo Naiko. ( 1990 ) 17 
AIB Mad 788=127 IC 641. ' ‘ 


Subordinate Judge is wrong, I set aside 
the decree passed in appeal and restore 
the decree of the learned Distriot Munsif, 
holding that the suit as against defen. 
dant 12 was barred by limitation. The 
appellants will recover their costs from the 
respondent in this Court and in the lower 
Appellate Court. 

C.r.k./d,9. Appeal allowed. 
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Newsam j. 

In re Arikatla Nagireddi and others — 

Petitioners. 

Criminal Bevn, Case No. 877 and Petn. 
No. 346 of 1937, Deolded on 23rd Septem. 
ber 1937, from order of Dist. Magistrate, 
Guntur, in C. E. P. No. 4 of 1937. 

Criminal P. C. (1698), Sa. 203, 436-Com- 
plaint ditmiaaed underS. 203—DiatrietMagia. 
Irate cannot order complaint to be reatored 
to file. 

Where a Magistrate dlamiggeBaoomplalatUDder 
B. 203, the Distriot MagistrateoanootunderB. 436 
order that the oomplalnt should be restored to file. 
The proper order is bo direct farther inquiry aud 
the Magistrate has unfettered disoretlon todUmiss 
the oomplaint once more it be thinks it proper to 
do so. [P 112 0 2] 

K. 8. Jayarama Aiyar and G. Gopala. 
swami ^ for Petitioners. 

Public Prosecutor — for the Crown, 

Order. — The order of the Distriot 
Magistrate under 8. 436, Criminal P. 0., 
is not correct in form or in snbstanoe. He 
oannot compel a Magistrate to take oogniz. 
anoe of a oomplaint. He has said that 
the oomplaint "should be restored to fil9’*t 
but as it was dismissed under 8. 203 it 
never was on the file. The proper order 
to have made was to direct further inquiry 
into the oase, which does not necessarily 
imply that process should be issued to the 
person against whom the oomplaint was 
directed. All that it U neoasaary to say 
is that the Magistrate before whom tbs 
oase now is should hold an inquiry onder 
B. 202, Criminal P. 0., and proceed accord, 
ing to law, with unfettered discretion to 
dismiss the complaint once more if he 
thinks it proper to do so. The criminal 
revision petition is allowed. 

0.b.e,/b,d. Petition allowed. 
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Burn and Lakshmana Bao JJ. 
Muthu Bama Reddi — Appellant. 

V. 


Motilal Daga, trading under name and 
style of Sail Balakisandas Motilal 
and others — Respondents. 

Appeal No. 325 of 1931, Deoided on 6th 
Angast 1937, against order of Sab-Jadge, 
Cooaoada, D/. 5tb Jaly 1931. 

(b) Limitation Act (190S), Art. 162, Expl. 2 
—Deeree transferred for execution—Appli* 
cation to Court which passed decree to trans* 
ler it to another Court is application to pro* 
per Court and is step'in'aid. 

There is nothiog io the Olvil P. 0. to prerent 
elmnltaneons exeoatlon of a decree in more than 
■one Oonrt, though it is a matter for the discretion 
of the Court to permit or relnse oonourrent ezeou* 
tlon. The Oonrt whioh passed the decree retains 
control of execution proceedings. Henoe, even 
where a decree is transferred for execution to 
another Court, an application to the Oonrt which 
passed the decree to transfer the decree to a third 
Court for execution is one made to the proper Court 
and amounts to a e(ep'ln‘aid of ezeontion within 
meaning of Art. 162, Limitation Act : A J R 1928 
Mad 493; AIR 193$ Lah 465 and A I R 1927 
Rang 258, Poll. [P 114 0 2; P 116 0 1] 

(b) Civil P. C. (1908), S, 42 — Transferee 
Court—Powers of, 


Section 42 does not empower the transferee 
Oonrt to order simaltaneous execution or send the 
decree to another Court for execution. (P 114 0 2] 

(e) LimitalioD Act (1906), Art. 182, Cl. (5) 
^‘Final order’ — Meaning-Application for 
fransfer of decree to another Court for exe* 
cution—Application being defective, Court 
ordering further time for remedying defects 
—Such order is not final order. 


What is material under Art. 182, 01. 6 is the 
final order on the application and not the date of 
the application. The order need not be an order 
on the merits or a indlcial determination of the 
matter InroWed in the application. But the words 
'final order' imply that the proceeding has terml* 
aated so far as the Ooott paeslog it is oonoeroed. 
It oanoot mean the 'last order' in point of time, 
irrespective of whether it terminates the proceed, 
ing so far as the Oonrt is oonoeroed. Where there¬ 
fore an application is made to a Oonrt (or transfer 
of a decree for execution to another Court and, 
the application being defective, the Oonrt makes 
an order granting farther time for remedying the 
deleots tucborder does not termtoate the proceed* 
ing and henoe does not amount to final order 

ot Art. 182, 01. 6 : AIR 
2987 Mad 885 (P B), Bel. on, [P llfi 0 1] 

K. Bhaghyam Aiyangar for Adyooabe. 
General and A. Batyanarayana — /or 
Appellant, 

K. Sabramanyam — for Respondents. 

Lakshni&iia Rao J.“Thi8 appeal arise! 
cub of ao applioatloo for traosmissioD ol 
the deoree in 0. 8. No. 73 of 1933 on the 
file of the Bnbordinate Judge of Ooeanada 
1988 U/16 A 16 


for ezeontion to the Distriot Court of 
South Aroot and the questions for deter¬ 
mination are (l) whether the application 
is barred by limitation against the appel¬ 
lant (defendant 3) and (2) whether the 
deoree is ezeoutable against him. Eespon- 
dent 1 is the deorae.holder and the suit 
was for recovery of Rs. 28,374.11.9 due 
under two promissory notes executed by 
the appellant and respondents 2 and 3. 
The appellant pleaded that he was a surety 
and the suit was decreed on 19bh Febru. 
ary 1923 as follows; 

It is ordered and decreed that the plaintiff (res* 
pondent 1) do proceed against defeodante 1 and 2 
(respondents 2 and 3) in the Grat instance and 
agaioat defendant 3 (appellant) in oase theamouot 
cannot be realised from defendants 1 and 2 and 
do recover Rs. 26,777*4.9 with further interest 
and proportionate costs. 

A sum of Bs. 3,652.4.1 was realised by 
1926 by executing the decree against res. 
pondents 2 and 3, and two applications 
were filed by the deoree holder on 18th 
January 1927 for transmission of the decree 
to the District Munsifs of Eovvor and 
Bajabmundry for simultaneous execution 
against respondents 2 and 3. The appli. 
cations were ordered on 20th January 1927 
and deoree copies were transmitted to the 
District Munsifs of Eovvur and Bajah. 
mundry. No steps were however taken at 
Eovvur or Rajahmundry and an applioa* 
tion for transmission of the decree to the 
Sob-Oourt of Vizagapatam for execution 
against respondents 2 and 3 was filed in 
the Sub.Court of Gooanada on 20tb Jana, 
ary 1930 (I8th and 19th January being 
holidays). It was alleged in the petition 
that the deoree copies transmitted to the 
District Munsifs of Eovvur and Bajah- 
mundry had been returned, though in fact 
only the deoree copy sent to the District 
Munsif of Kovvur had been returned, and 
the application was defective in other res. 
peots as well. 8o it was returned on 23rd 
January 1930 for amendment, and the 
deoree bolder applied for and obtained time 
for that purpose on several ocoasions. Toe 
application was returned for the last time 
on 9tb October 1930 and It was not re.pre. 
seated thereafter. The application out of 
which this appeal arises was filed on 37th 
September 1933 for transmigsloa of the 
deoree to the District Oourt of Soatb Aroot 
for execution against the appellant and 
respondents 3 and S, and the latter did not 
appear. It was not alleged in the appli- 
oation that the deoree amount oaonot be 
realised from respondents 3 and 3 and the 
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appellant! pleaded that the decree cannot 
be eseouted against him until then. Even 
otherwise he contended that the applies, 
tion of 20th January 1930 was net made 
to the proper Court and cannot save limi. 
tation, but the Subordinate Judge over, 
ruled the plea of limitation on the ground 
that the present application was hied within 
three years of the prior application. The 
contention that the prior application was 
not made to the proper Court and cannot 
save limitation was not considered, and 
though evidence was not led, and there is 
nothing on record to show that the decree 
amount cannot be realised from respon. 
dents 2 and 3, the Subordinate Judge nega. 
tived the other plea on the ground that 
the decree does not say that the decree, 
bolder should exhaust the properties of 
respondents 2 and 3 before proceeding 
against the appellant, and that the time 
for executing the decree against the appel. 
lant had arisen in 1932 when the decree, 
holder was obliged to take out the exeou. 
fcioD against him. 

Hence this appeal and it was argued 
first, that assuming the decree to be exe. 
outable against the appellant, the applioa. 
tion of 20th January 1930 cannot prevent 
time from running and the present appli. 
cation was barred by limitation against 
him. Art. 182, Cl. 5, Limitation Act, which 
was relied upon by the decree-holder, allows 
three years from the date of the final order 
on an application made in accordance with 
law to the proper Court for execution or 
to take some step.in.aid of execution of 
the decree, and it was contended on behalf 
of the appellant that the application of 
20th January 1930 was not even made to 
the proper Court withiu the meaning of 
that clause. ‘Proper Court’, according to 
Bxpln. 2 to Art. 182, means the Court 
whose duty it is to execute the decree, and 
it was urged that once the decree is trans. 
mitted bo another Court for execution, that 
Court alone can execute it and the Court 
which passed the decree is not competent 
to entertain an application for transmis. 
sion or execution, until the decree is re. 
turned to it with a certificate of non.satis. 
faction. This contention was not dealt 
with by the Subordinate Judge, though it 
was pressed before him and a finding had 
to be called for as to whether the decrees 
transmitted to the District Munsifs of 
Kovvur and Bajahmondry bad been re¬ 
turned to the Subordinate Judge of Coca 
fiada by 20th January 1930. It U now 


agreed that, as found by the Subordinate 
Judge, only the decree copy sent to the Die. 
triot Munsif of Kovvur had been returned, 
and the question is whether by reason of 
the Don-return of the decree copy by the 
other Court, the Sub.Court of Cooanada 
was nob competent to entertain an appli. 
oation for transmission of the decree to the 
District Court of South Arcot. This ques. 
tion was decided in A I R 1928 Mad 493,* 
in which all the previous decisions were 
considered and we see no reason for dis. 
senting from the view taken therein that; 
in such oases the Court which passed the 
decree is competent to transfer the decree 
to a third Court for execution. To the 
same efifect are the decisions in 5 Bang 
397^ and AIR 1935 Lah 465,® and an 
examination of the relevant provisions of 
the Civil Procedure Code leads to the same 
result. 

There is nothing in the Code to prevent, 
simultaneous execution of a decree iu more 
than one Court, though it is a matter for 
the discretion of the Court to permit or 
refuse oonourrent execubioo, and it is clear 
from the provisions of 0. 21, R. 26, which 
requires the transferee Court to stay exe¬ 
cution to enable the judgment.debtor to 
apply to the Court which passed the decree 
for an order to stay execution or for any 
other order relating to the decree or exeou. 
tion which might have been made by snob 
Court if execution had been issued thereby 
or if applioatioD for execution had been 
made thereto, that the Court which passed 
the decree retains control of the executioo 
proceedings. 8. 46, which relates to pre.; 
oepts, points to the same ooDolusion and 
the power to order simultaneous execution 
or send the decree to anutber Court for 
execution is vested in the Court which 
passed the decree. 8. 42 does not empower 
the transferee Court to order simnltaueous 
execution or send the decree to another 
Court for execution, and as pointed out in 
A I B 1928 Mad 493‘ and 63 M L J 798,* 
the decision of the Privy Council in 39 Mad 
640® does not touch this question, The 

1. Msbadum Beg v. Muhammad Meeia SafaitH 

A I R 1936 Mad 493=110 I 0 899. 

9. K. K. Dsb V, N. L. Cbowdary, A I B 

Baog 968=104 I 0 183=6 Raog 897. 

5. Kautl Naraln v. Madan Gopal, A1B 1936 

Lab 466=167 1 0 488=37 F L B 636. 

4. Sobba Rao v. Aokamma, AIR 1933 Mad 110 

=140 I 0 691=63 M L J 788. __ 

6. Maharajah of BobbUl v. RaiaNatasaraja, AIB 

1916 P 0 18=36 I 0 689=48 X A 988=60 

Mad 640 (P C). 
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question there was whether an application 
would lie to the District Court of Yizaga. 
patam for sale of property attached by the 
District Muneif of Parvatipur, and as 
observed already, it is for the Court which 
passed the decree to decide whether in the 
oiroamstaDoeB of any case simultaneous 
execution against different properties in 
different Courts should be ordered or the 
proceedings should be withdrawn from one 
Court and transferred to another Court. 
An application for either relief would there, 
fore lie only to the Court which passed the 
decree and it would be the proper Court 
within the meaning of Bxpl. 2 to Art. 182. 
The Sub.Oonrt of Gooanada was thus the 
proper Court and the application of 20th 
January 1930 was an application to take 
some Btep.in.aid of execution. But what 
is material under the amended Art. 182, 
01. 6 is the date of the final order on the 
application and not the date of the appli. 
cation, and it remains to consider whether 
the order of 9th October 1930 granting 
further time for remedying the defects is 
such an order. The order need not in our 
opinion be an order on the merits or a 
judicial determination of the matter in. 
Tolved in the application, but as pointed 
out in (1937J1 M L J 463® in which the 
previous decisions were considered, the 
words 'final order’ imply that the proceed, 
log has terminated so far as the Court 
passing it is concerned. It cannot mean the 
last order* in point of time, irrespective of 
whether it terminates the proceedings so 
far as the Court is concerned, and the 
order of 9th October 1930 merely granted 
further time for remedying the defects. It 
did not terminate the proceeding and the 
application was not represented. There 
was thus no final order within the mean. 
Ing of Art. 182, Cl. 6 and it follows that 
the application is barred by limitation as 
against the appellant. 

As regards the second question, the decree 
provides that the appellant should be pro. 
oeeded against only in case the amount 
cannot be realised from respondents 2 and 
8 and it was not alleged in the application 
for transmissbn that the amount cannot 
be realised from respondents 2 and 3. No 
evidence was led abont it nor is there any. 
thing on record to show that the amount 
cannot be realised from respondents 2 and 
8. The assumption of th e Subordinate 

6. Obidambare Nadar v. Baxna Nadar, A I B 
1087 Uad 8863=168 I 0 661=1 L B (1987) 
Hid 616=(1987) 1U L J 458 (F B). 


Judge that the deoree.holder must have 
been obliged to apply for execution against 
the appellant in 1932 is unwarranted, and 
it follows that the appellant cannot be 
proceeded against. In the result the appeal 
is allowed and the application will stand 
dismissed against the appellant with costs 
throughout. The advocate’s fee is in the 
circumstances of the case fixed at Ks. 250. 

O.R.K./d.S, Appeal allowed. 
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Btodart j. 

Pendyala Basawanjanayulu and others 

— Petitioners. 

V. 

Lingamullu Ramalingayya — 

Respondent. 

Civil Hevn. Petn. No. 284 and Miso. 
Fetne. Nos. 4021 to 4024 of 1935, Decided 
on I8th February 1937, from order of 
Dist. Munsif, Guntur, D/. 6th September 
1934. 

Civil P. C. (1908), O. 22. Rr. 3, 4-Appli. 
cibility to petitions under S. 115 — Higb 
Court pasting order in ignorance of death of 
petitioner more than ninety days back—Order 
held was a nullity. 

Order 32, Br. S and 4 are applicable to proceed* 
inge onder B. 116 and an order passed by the 
High Court on a petition under 8. 116 in ignoc* 
anoe of the fact of death of the petitioner more 
than ninety days previously is one made without 
juriediotion and Is a nullity: Case lav discussed. 

[P 116 0 1. 2; P 117 0 2] 

B. V. Bamauarasu — for Petitioners. 

V. Govindarajaebari and N. Vasudeva 
Bao — for Respondent, 

Order.—This petition, 0. E. P. No. 284, 
is by the minor sons of Pendyala Snbba 
Bao and is a sequel to C. B. P. No. 1605 
of 1932. In C. M. F. 4021 petitioners 
apply to ha recognized as Subba Bao's 
legal representatives and this petition is 
granted. Bubba Bao filed 0 B. P. 1605 
in this Court to vacate a decree which had 
been passed against him for Bs. 628. The 
decree had been passed on an award and 
no appeal lay against it. That is why 
Snbba Bao bad to come by way of a peti. 
lion to the High Court under 8. 116, Civil 
P. 0. This Court set aside the decree and 
directed the trial Court to make a fresh 
decree after giving Subba Bao an oppor. 
tunity to subataDtiata bis objections to the 
award. That order was passed on 10th 
May 1984. But when the trial Court took 
Qp the suit for retrial, it discovered that 
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Snbbft Rao bad died on 7bh January 1934, 
a fact which of course the High Court did 

not know when it passed orders in C R P 
No. 1605. 

The trial Court without bringing on 
the present petitioners as Subba Kao’s 
representatives held that the High Court’s 
order was not valid and dealared that 
the decree already made in the suit 
must stand. C. R. P. No. 284 is to set 
aside this order and to afErm tbo order 
passed in C. R. P. No. 1605 and to direct 
the trial Court to proceed to determine 
the suit as directed by that order. In my 
opinion the order made by the trial Court 
is right and the decree already passed in 
the suit must stand. It seems to me that 
the matter is free from all doubt. Ninety 
days after Subba Rao’s death, that is to 
say on 7th April 1934, Subba Rao’s peti¬ 
tion abated since bis legal representatives 
did not apply to be brought on the record 
and to oontinue that petition. After 76h 
April there was no petition before the 
High Court and its order passed in igno¬ 
rance of the fact of abatement was a 
nullity. 0. 22, Rr. 3 and 4 govern the oase. 
Where the sole plaintiff in a suit dies, the 
Court shall cause his legal representative 
to be made a party and shall proceed with 
the suit. But the Coart cannot do this 
except upon an application made to it and 
if no application is made within the time 
allowed by law the suit shall abate. Arti- 
ole 176 of 8oh. 1, Limitation Act, pres 
oribes ninety days as the time in which an 
application of this kind must be made. 
The C. R. P. No. 1605 therefore abated 
ninety days after 7th January. Elaborate 
and skilful arguments have been addressed 
to me by the learned counsel for these 
petitioners.^ He contends first that in the 
case of petitions nnder S. 116, Civil P 0 
it does not matter whether the parties’are 
dead or alive at the time the order is 
passed, since in snob case the matter is 
entirely one between the High Court and 
the trial Court. To admit such a principle 
would be to deny the fundamental right of 
parties to a litigation to be heard. Learned 
ooansela second argument is that 0. 22 
does not apply to proceedings under S. 116 
and therefore there can be no abatement 
in the case of a petition filed under that 
section. Bnt if 0. 22 does not apply, the 
natural oonsequenoe is that on the death 
of a party the petition abates at once. 
Moreover,ID tWs Court, at any rate, and in 
the Calcutta High Court Uee 18 0 L J 


141), O. 22 has always been applied to' 
petitions under S. 115. Still another 
argument is that there have been oases 
where decrees passed after the death of a 
party have not been treated as a nullity. 
And the oases have been cited to me. But 
in none of them had the suit or other pro¬ 
ceedings abated at the time of the decree. 
In all of them there was at the time of the 
decree a oase before the Court which it 
was necessary to determine and which 
could not be dismissed forthwith. If in 
these oases the Court had become aware 
of the death of the deceased party, it could 
not have proceeded forthwith to pass a 
decree. It would have had to adjourn the 
oase till the expiration of the time allowed 
by law for an application to bring on the 
legal representative of the deceased. In 
the present oase the order of the High 
Court ie a nullity because at the time it 
was passed there was no oase before the 
Court at all. For a similar case, AIR 
1925 Bom 290.* 

39 Mad 386* and A I R 1930 Mad 719* 
are cases where an unsuccessful appellant 
attempted to have the appellate decree set 
aside on the ground that a respondent had 
died before decree. It was bold that in 
the intereste of justice it was not advis¬ 
able to give an unsuccessful litigant a 
right to argue bis oase more than once 
merely on the ground that one of the 
parties to the proceeding was dead at the 
time of hearing. In 33 Mad 167®, the 
plaintiff in the suit died on the morning of 
the day on which the suit was heard and 
decided. Sixteen years later, the plaintiff’s 
successor in title brought a similar suit on 
the same cause of action on the footing 
that the decree in the former suit was 
a nullity. It was held that the second 
^it was barred, Benson and Sankarau 
Nair JJ apparently considered that in 
flpite of the decree having been made, the 
deceased plaintiff's heir oonid at once have 
brought the fact of plaintiff’s death to the 
notice of the Court which tried the suit 
and could have applied to have the abate- 


I. Annadamoyl Daai v. Radra Mahanll, (1918) 
180LJ I4l-=91 10 407. 

S. AmareaDgji v. Deaai Umed, (1926) 19 A IB 
Bom 290=-86 I 0 81=97 Bom L R 91. 

3. Vellayan OheUi v. Mahalinga Iyer, (1916) 3 
AIR Mad 674=98 I 0 83=89 Mad 388=98 

ml J 188. 


4. Buryanarayaoa v. Joga Rao, (1980) 17 A IR 

Mad 7 l 9 = 19 « 10 607 . 

6. Goda Eupparama Iyer v. Sandatammali 
(1910) 38 Mad 167=310 739, 
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ment sefc aside. Those learned Judges 
applying 0. 22, B. 9 held that this was bis 
only remedy and einoe he had not taken it 
he was not entitled to bring a fresh suit 
on the same oause of action. looideotally, 
they observed that a decree passed in 
favour of a deceased plaintiff is not void 
when the record does not show the fact 
and time of death. In A 1 E 1928 Lab 
784,^ one of the defendants bad died before 
the decree. The learned Judges who de. 
oided the appeal of the defendants held that 
since the suit bad not abated as against 
the deceased defendant at the time of the 
decree, the decree could be set aside and 
the suit ordered to be retried in the pre. 
senoe of his legal representative from the 
stage it had reached immediately before 
the date of his death. But they considered 
this course unnecessary as the legal repre¬ 
sentative bad been brought on record in 
the appeal itself and bis introduction at 
that stage was an introduction for all 
stages and moreover all the evidence touch- 
ing the question in issue in the appeal had 
been produced before the defendant died. 
49 0 L J 482^ was a case where the 
appellant died 29 days before the appellate 
decree. It was similar to the case now 
under consideration in this respect that 
the decree on appeal was in favour of the 
deceased; but dissimilar in what I consider 
to be the decisive point, namely that the 
appeal bad not abated at the time of the 
appellate decree: 49 G L J 482 ^ 

This Court has not gone the length of 
A 1 B 1928 Lah 784*^ in bolding that a 
decree made against a deceased defendant 
is valid provided that it appears that his 
legal representative is not prejudiced by 
the decree. On the contrary, in 52 Mad 
983^ this Court has held that such a decree 
has no validity in law. In that case, which 
was a civil revision petition, ninety days 
bad not elapsed from the death of the res- 
pondent when the decretal order was 
passed. And this oircumstanoe was regard, 
ed as in itself sufdoient to invalidate the 
decretal order, it being held that during 
the time the legal representative may be 
brought on record, the action is in a state 
of suspense and that during t hat time no 

6. Tota Bam v. Eundan, (1998) 15 AIB Lah 
784=119 1 0 704 

7. Noal Obowkldac v. Official Ttulae. Beogal, 
(1999) 16 AIB Oal 597=120 IQ 469=49 
0 L 7 489. 

6.Balaramlet ▼. VaBUderao, (1939) 16 AIB 
Had 809=190 1 0 874=59 Had 988=67 
U L 7 494. 
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valid act which involves decision on the 
merits of any part of the action can be 
done by the Court: see also AIR 1931 Lah 
73.'’ It is hardly necessary to cite autho. 
rity for the proposition that a decree made 
after the action has abated as against a 
deceased defendant is a nullity as against 
that defendant: 15 Lah879‘“. In the result 
I hold that the learned District Munsif 
was right in refusing to obey the order 
made in C. R. P. 1605 of 1932 when hej 
became aware that that order was passed, 
without jurisdiction and was a nullity being, 
passed after the petition bad abated and 
without the legal representatives of the 
petitioner being brought on the record. 
This C. R. P. is dismissed with costs. (His 
Lordship then dealt with C. M. Pa. 4022, 
4023 and 4024 and dismissed them.) 

C.RK./b.D. Petitions dismissed. 


9. Mohammad Ali v. Allah Ditta, (1931) 18 AI R 
Lah 73=133 1 0 562. 

10. Ganga v. Qovlod Dae, (1934) 31 A I B Lah 
443=153 I 0 337=15 Lah 879=36 P L R 
457. 
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Gentle J. 

Kuppammal — Plaintiff. 

V. 

M. & S. M. Ry. Co. Ltd, and Corpora. 

lion of Jlfadraj — Defendants. 

Bait Nos. 96 and 445 of 1934, Decided 
on 19th April 1937. 

^ (a) Tort -* Negligence — Public Utrine 
erected by Corperetion egeinit compound 
well of Railway Company — Knowledge to 
company that if wall not kept in proper 
repeira it would ceuso danger to thoaeuting 
latrine—Duty of company to repair wall— 
Wall falling and killing two peraona uaing 
latrine—Latrine wall in raaaonably good con* 
ditioo-Company and not Corporation held 
liable for damagea. 

WheoeTer one peiaon la by olraametaooes placed 
In anoh s poaitlon with regard to another that 
eyery one of ordinary aonae who did think would 
at ODoe reoognlze that if be did not use ordinary 
oare and aklll In hla own oonduot with regard 
to thoae oiroumatancea, be would oauae danger or 
Injury to the peraon or property of the other, a 
duty arlaea to uae ordinary oare and aklll to avoid 
anoh danger. [P 1910 3] 

A pnbllo latrine wsa erected by the Oorporation 
agalnet the compound wall of the Railway Com* 
pany. The Company were aware that the mem- 
beta of the public were In the habit of neing the 
latrine and they were alio aware that If their 
compound wall were allowed to get into a atate In 
which It waa likely to iall, danger to the membera 
of the publio nalog the latrine would be oooaaloned. 
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It was ODO of the duties of the buildiug inspecter 
oi the compuDy to inspect the wall. The wall was 
Dot proper!) kept in repairs and it fell upon the 
latrine ctusiug the oollapso oi the wall of the 
latrine thereby killing two persons using the lat* 
fine The wall of the latrine was in a reasonably 
good condition. In a suit, for damo.cs agaiukt the 
itailway Company and the Corporation : 

Krfd that the Baih^ay Company owed a duty 
to the lawful ueeie of the latrine, including the 
two deceased, to take reasonable care to prevent 
this wall falling. In failing to remeoy the defects 
and to keep the wall in a eafe condifun, they were 
guilty of breach of duty which they owed and 
were therefore negligent and liable topai damages. 

[P I J2G2] 

Held further that the Corporation was cot 
liable to pay damages as it was only responsible 
for the latrine and it was in reasonably safe coo* 
dition : (/6W) 11 Q B f) 503 ; {1932) A C 562 nnd 
(193i)5lT L H2l,Tief. [P122 0 2J 

(b) Madras Municipal Act (4 of 1919), 
S, 256—S. 258 is not mandatory but pertnii* 
sive - Failure to give notice does not give any 
member of public right of contplaint against 
Corporation. 

In order to establish that a public body like a 
Corporation is liable to action for default in per* 
forming a duty imposed by statute, it must be 
shown that the Legislature has used language 
indicating an intention that this liability shall be 
Imposed, and unices such intention on the part of 
the Legislature is clearly dlbclosed, no action will 
lie. [P 123 0 1] 

The wording of 8. 266 Is not in Its terms man* 
datory but permissive. The section merely em¬ 
powers the OorporatioD, if they deem it tight so to 
do. to notify the occupier of defective buildings. 
If they fail to exercise their power under the sec* 
tioD, it does not give any member of the public a 
right of complaint against the Oorporatioo. There 
is nothing in the Municipal Act which indicates a 
liability oast upon the Oorpoiatton at the suit of a 
member of the public for their failure to exercise 
their powers under B. 26B: (1696) J Q il 64 and 
A C 546. Bel on. (P 122 0 2 ; P 123 0 1] 

$ (c) Practice—Cosls^ln proper ease, un* 
lucceiaful defendant can be ordered to pay 
successful defendant's costs directly. 

In an aotion claiming relief against more than 
one defendant who are reasonably joined, the 
Oourt has jutisdiotloo in a proper case to order 
the unsuooeBsful defendant to pay the costs of the 
Buooessful defendant directly: [1914] 3K B 181’ 
{1$0S) 2 KB633 and (1681) 17 Oh D 600, Foil. 

[P 124 0 1] 

M. Ohookalingam and T. R. Srinivafla 
Aiyer for T. R. RamaobaDdran — 
for Plaintiff. 

0. KrishoaGwamy and 8. RajamaDiokaoi 
— for Dejendants. 

Judgment, Theae are two euita bronght 
under the provieions of the Fatal Acoidenta 
Aot 1855, and by consent of all parties 
have been tried together aa the facta in 
regard to both claims are identical save in 
raspeot of the damages which are claimed. 
In 0. S. No. 96 of 1934 the plaintiff is the 


widow of 000 Venkataswami Naidu. In 
C. S. No. 445 of 1934 plaintiff 1 is the 
widow and plaiotiSs 2 and 3 are the 
minor oblldren of one Saman. The claims 
in both suits are for damages repre. 
senting the loss of maiotenance which 
the respective plaintiffs allege that they 
have sustained on account of the death of 
the two deceased who were the wage, 
earners of their respective families. There 
has been a ooneiderable body of evidence 
given in these suite, none of which is very 
reliable and all the witnesses exaggerated 
in their evidence, what, I have come to the 
conclusion, were the real facte. 1st de. 
fendants own land in Walltax Road upon 
which is erected a railway station and 
permanent way. This is bordered on Wall, 
tax road hy a wall of the total length of 
about 3,000 feet running approximately 
north and sooth. 8o far as this case is 
concerned, a small portion only of that 
wall is affected, some 300 or 400 yards 
north of the railway station. At this 
point there was erected a public latrine. 
The latrine was 58 feet 6 inches in length 
and having an overall width of 16 feet. 
The railway wall, which I will hereafter 
refer to as the oompoond wall, formed the 
western boundary of the latrine. There 
were two walls, being the north and south 
boundaries ronning at right angles to the 
compound wall and joining to it. These 
two walls were about 16 feet in length. 
The eastern boundary of the latrine was 
formed by a wall joining the outer ends of 
the north and south walls. The latrine 
was divided into two parts by a central 
wall ruDning parallel to the oonapound 
wall and to the eastern wall of the latrine. 
This wall was about 68 feet 6 inches iu 
length. The compound wall was about 10 
or 11 feet high and the other walls I have 
mentioned were about 6 feet 6 inches in 
height. The entrance to the latrine was 
gained by two openings made in the north 
wall. The access to the latrine from Wall* 
tax road was gained by means of a passage 
from that road leading to the latrine, the 
distance from the road to the latrine beinS 
about 58 feet and around the north, east 
and south boundaries of the latrine, there 
was an open space leading from the passage 
I have mentioned. This latrine was erected 
by 2nd defendants. Under B. 184i Madras 
City Municipal Aot 1919, it is provided as 
follows: 

The CorpotaffoQ eball provide and malntalQ fa 
proper and oonvenient places a suffiolenk nu>a‘ 
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4)8r of pabllo latclnea and sball oaaae the same to 
be kept clean and in proper order. 

It is admitted by all parties that this 
latrine is one ooming within the provisions 
of the above seotion and therefore it was a 
latrine belonging to the 2od defendants, the 
Corporation, for whioh they were respon- 
fiible as set ont in the above seotion. At 
about 8 a. m. on 16th December 1933, the 
two deceased men I have mentioned were 
using the latrine and for that purpose were 
In the eastern or enter portion. The let 
defendants’ compound wall fell and in fall¬ 
ing knocked over the central wall of the 
latrine. These two men were killed by 
the falling of these two walls. The part 
of the compound wall which fell included 
not only the 58 feet 6 inches bordering the 
latrine but also about 10 feet on the north 
and south sides, in all about 80 feet of the 
compound wall fell. The claims against the 
■two defendants are based upon negligence 
and nuisance. So far as the Ist defendants 
are concerned, in 0. 8. No. 96 of 1931 it is 
•alleged that they left the relevant portion 
of the compound wall in a state of diere. 
pair and were therefore negligent. After 
the close of all the evidence and indeed 
after the counsel on behalf of the two 
defendants bad addressed me, an applica¬ 
tion was made by counsel on behalf of the 
plaintiff in that suit to add a claim against 
ist defendants in nuisance. It was made at 
a very late stage of the proceedings and 
I granted this application upon the terms 
that in the event of succeeding upon that 
cause of action, the plaintiff should pay the 
•costs of the defendants up to the date 
when the application was made, namely 

6tb April 1937. In 0. 8. No. 445 of 1931 
the plaintiff alleges in the plaint that the 
claims of the plaintiffs in that suit are 
based on nuisance as well as negligence. 

As regards the 2nd defendants, the claim 
egainst them is on the ground of negli¬ 
gence, the negligence being that they failed 
to keep the western wall of the latrine, being 
the let defendants' compound wall, in a 
proper state of repair and also they failed to 
inform the let defendants of the dangerous 
ctate in which this waif was previous to 
this fall. The basis of the latter allega- 
tioDS arises from the provisions of B. 258, 
Madras City Municipal Act, which pro- 
Tides that It any building be deemed by 
the Oommissioner to be in a ruinous state 
or dangerous to passers, by or to the 
oteupiers of neighteuring straotures, the 
Oommissioner may, by notice, require the’ 


owner or occupier to fence off, take down, 
secure or repair such buildiug so as to 
prevent any danger therefrom. It is con. 
tended that the provieioos of this seotion 
provide a cause of complaint by a member 
of the public if the Commiesioner, that is 
to say the 2od defendants do not warn the 
occupier of the dangerous condition of 
buildings or take the necessary steps to see 
that dangerous buildings are prevented 
from causing danger to the public. 

The defences to the claims as pleaded in 
the written statements in addition to the 
denials of negligence and Duisanoes are that 
the compound wall and central wall fell 
owing to violent storms of rain and wind 
amounting to vis major. This would mean 
that the storms were such as to be beyond 
the ordinary contemplation of man. Daring 
the course of the evidence with which 
X shall deal more fully later, it appears 
that rain bad fallen, but the above oonteo- 
tion finds no support from the evidence 
called either on behalf of the plaintiffs or 
on behalf of the two defendants and indeed 
neither of the learned oounsel for the 
defendants really relied upon this in their 
addresses to me at the close of the evi¬ 
dence. Whilst the erection of a wall upon 
land is an ordinary user of the land, 


nevertheless it is an uncommon ooourrenoa 
for a wall to fall and wbeu a wall does fall, 
in my view an explanation should be 
forthcoming from those who are respon¬ 
sible for its repair: (1880) 6 Q B D 411' 
was a case in whioh a brick in a bridge 
over a highway used by locomotives fell 
upon a foot passenger and it was held this 
was an unusual occurrence and the falling 
of the brick itself was prlma facie evidence 
of negligence. In the absence of a satis¬ 
factory explanation from those responsible 
for the upkeep of the bridge, it was held, 
in that case, that the fall of the brick itself 
was sufficient evidence of negligence to 


justify the plaintiff succeeding in an action 
against the Bailway Company* 

The only explanation for the fall of the 
compound wall whioh has been given to 
me in the present case was that supplied 
by the building inspector employed by the 
Ist defendants, P. N. Swami Naidu, D. W. 
1. It was this : He said that the flooring 
of the latrine was made of concrete bob 
was not in satisfactory repair inasmaoh as 

1. Kearosy V. London Bcighkon & 
BaUw»y,(l87l)6QBT69=« 

=524 L T 913 = SO W B 24; on appeal (1880) 
•«Q^BD411=89LJ<JB'900. ' 
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there were holes, which he called pits, in 
the floor. There bad been rain in Madras 
on l4th and 15th December, that is to 
say two days previcns to the fall of tho 
wall. On account of the defects in the 
flooring, the rain had not flowed away but 
had stagnated in these pits against the 
wall during those two days and in stagna. 
ting it had percolated into the compound 
wall undermining its strength and caused 
its fall. I oannot accept such an explana. 
tion. A copy of tho Fcrt 8t. George 
Gazette was produced with the coccur* 
fence of all parties. It is recorded that 
on 14bh December there was 2.1 inches 
of ram, on the 15th December, 2.06 
inches, on the Ifitb December, that is to 
say the day of the fall of the wall, the 
rainfall was 6.42 inches. The evidence of 
tho coeditioDs eiisting at the time of the 
fall, which I accept, was that it was driz. 
zIiDg. The accident occurred at 8 o’clock in 
t^he morning and there was no evidence 
before me that between midnight and 
8 0 clock in the morning there bad been 
any unusually heavy amount of rain; and 
although on the day of the accident there 
was the quantity I mentioned. I am satis, 
fied that there bad been very little of rain, 
fall by the time the compound wall fell at 
o A. M. All the witnesses called for the 
plaintiff who were asked in cross.examina. 
tion regarding wind denied that there was 
any violent wind at the time when the 
compound wall fell and no evidence was 
called on behalf of the defendants to eng. 
gest that that part of the plaintiffs' wit. 
nesses' evidence was inaoonrate. "With the 
comparatively small amonnt of rain, which 
I have mentioned, falling prior to this aooi. 
oent, and the unacceptable suggestion that 
pools of water collecting for the short 
period of 2 days at the base of a sub. 
stantial wall would destroy its strength, 
the explanation which has been given to 
me as regards this unfortunate accident 
oannot be accurate and I reject it. The one 
or tvvo witnesses who arrived after the 
wall bad fallen and helped to extricate the 
two unfortunate deceased men did not 

htHne ®o*^eotion of water in the 

It therefore follows that so far as the 
fall of the compound wall is concerned, no 
explanation is forthcoming from either of 
the defendants. I have mentioned already 
that the witnesses called before me exa/ 
gerated matters in their testimony. Thia 
also applies to the several witnesBes who 
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were called on behalf of the plaintiffs. I 
accept however from these witnesses that 
prior to this fall the compound waU 
showed signs of wear inasmuch as there 
wore many cracks showing in the wall. 
During the course of the hearing, in the 
presence of the advocates on behalf of all 
the parties. I inspected this wall. The part 
which is now in the position occupied by 
the fallen portion is of course in excellent 
condition. Immediately to the south of 
the new wall there is a length of wall 
which clearly is nob very old and one of 
the witnesses called on behalf of the plain, 
tiffs told me that some five or six years- 
ago this portion of wall to the south of tb& 
latrine had been rebuilt and the appear¬ 
ance I saw bears out the evidence of that 
witness. Further south of this portion, tt> 
which I have just referred, part of the old 
wall exists, which part is doubtless similar 
in age and oonstruotion to the fallen part 
by the latrine. The condition of this I oaiv 
describe only as deplorable. Large pieoea 
of mortar between the bricks with which 
this wall was built are missing, in some- 
places to a depth of nearly half an inch; 
and generally it shows signs of decay and 
wear. I also saw cracks and loose brioke 
in this part of the wall. This condition ie 
compatible with the fallen wall as dea. 
oribed by some of the witnesses called oa 
behalf of the plaintiffs, the defeotivs condi¬ 
tion being clearly visible to any one inolud. 
ing persons with no knowledge of buildings. 

I accept the evidence of the witnesses 
called on behalf of the plaintiffs who dea* 
oribed the fallen wall as defective, not tO’ 
the extent to which some of these wit¬ 
nesses mentioned. One of them said that- 
there was a hole in the wall through which 
a man was able easily to pass. I do nob- 
believe that part. I do accept their evi* 
dence that many other defects were appa- 
rent in the compound wall, bordering o» 
the latrine, which defects at the time of 
the accident required urgent repair. In 
regard to this wall, D. W. 1, Isb defendants' 
bnilding inspeobor, told me that ib was 
part of his duty every two months to in- 
speob the compound wall in order to sen 
whether any parts were defective and 
whether any work was required to repair 
the wall in order to keep it in proper order^ 
and that hie last inspection was oairied 
out within two moz^ths prior to the aooi- 
dent. He told me that at that inspection 
he found no oraoks, that if there bad been 
oraoks he would have discovered theniithsk, 
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if there had been defects in the wall which 
would oanee it to fall witbio two months 
after his inspection he wonld have been 
able to disoover those defects and that in 
his experience he had never known a wall 
to be caused to fall by the stagnation of 
water near its base for two days. He also 
told me that it was his responsibility to 
his employers, let defendants, to inform 
them of the condition of this wall so that 
they oonld carry ont the necessary repairs. 
In the light of the evidence which I have 
accepted, I am quite satisfied that either 
he made no inspection which it was his 
duty to make or, if be made it, it was of 
BQoh a cursory nature that be failed to 
notice the defects which existed or, if he 
did notice them, be failed to report them. 
The let defendants, if they were not aware 
of the defective condition of this wall, oer. 
tainly should have known of it as every 
opportunity was available for them to do 
BO through their building inspector P. W. 1 
whose duty it was to inform them. 

1 am satisfied that the fall of the com. 
pound wall was caused solely on account 
of its serious defective condition and by the 
failure of let defendants to carry out the 
necessary repairs which were required. 
By allowing this wall to get into this oondi. 
tion and in failing to remedy the existing 
defects, 1st defendants did not use ordinary 
care and skill which they should have used 
in order to maintain the compound wall 
in a safe condition. Had they used ordi< 
nary care and skill, they wonld have pre¬ 
vented this wall from falling. It was not 
suggested that 1st defendants were unaware 
that the latrine had been erected against 
their compound wall and that they did not 
know that members of the public bad a 
right to use and were in the habit of using 
this latrine. Both these matters were 
within their knowledge. So far as the 
latrine itself is oonoe^ned, whilst it may 
not have been in a perfect condition, I am 
satisfied on the evidence I have heard that 
It was In a reasonably good state of repair 
ftod I aooept the evidence of the two wit- 
*^®***8 o*U®d on behalf of the Corporation 
they say that a short time before 
the fall of the oompound wall the latrine 
was whitewashed and that the condition 
of the walls and the floor was reasonably 
good. It is perfeetly clear to me that the 
fall of the oentral wall was caused by the 
compound wall falling on to it and the 
wsight breaking it down and not because 
of any defect in that wall itself. 1 come to 


thequestion whether Ist defendants are res. 
ponsible to the plaintiffs in these suits. In 
{1883} 11 Q B D 503,' Brett, M. R., as he 
then was, at p. 509 in the course of his 
judgment says: 

Whenever one person is by oircumataoces placed 
in Buob a position nith regard to another that 
every one of ordinary eenee who did think would 
at once recogniee that if he did not u^e ordinary 
care and the eklll in hie own oonduot with regard 
to those oircumetanoBB, he would cauGe danger or! 
injney to the person or property of the other, a' 
duty arUee to uee ordinary oate and ekil) to avoid 
Buoh danger. 

Id the circumstances which existed here, 
the Railway Company were aware that 
members of the public, as I pointed out 
above, were in the habit of using a latrine 
erected against their compound wall. They 
wonld be aware that, if their oompound 
wall were allowed to get into a state in 
which it wonld be likely to fall, danger to 
the members of the public using the latrine 
would be occasioned; they appreciated this 
inasmuch as they appointed D. W. 1 to 
inspect this compound wall, including the 
part adjoining the latrine, to see if any 
defects required atteution. By doing this 
one can assume they appreciated this wall 
required repeated inspection in order that 
defects could be remedied and unless they 
were remedied the wall was likely to fall. 
The above statement of Brett, M. B. was 
referred to in (1932) A C 562^ at p 580. 
Lord Atkin in the ooorse of his speech 
somewhat oritioieed the statement of the 
Master of the Rolls but added that if pro- 
perly limited, that statement appeared cap. 
able of forming a valuable praotioal guide. 
Later at p. 580 Lord Atkin says: 

You muet take reasonable oare to avoid aota 
or omiBBtona wbioh you oan reaeonably foresee 
would be likely to Injure yooc neighbour. Who 
then la In law your neighbour? The answer seema 
to be persona who are eo olosely and directly 
afleoted by my act that I ought reasonably to have 
them In oontemplatlon as being ao affected when 
I am directing my miod to the aota or omisBlone 
which are called in qaestion. 

At page 614, Lord Macmillan, having 
quoted the above passage and another 
passage of Brett, M. B., says: 

The passages I have quoted, like all attempts to 
formulate principles of law oompendionely and 
exhaustively, may be open to aome orltloiem and 
their universality may require some qualifloation, 
but as eounoiationa of general legal doctrine, I am 

3. Heaven v. Pender, (1888) 11 Q B 
L J Q B 702S49 L T 867^47 J P 709. 

8. Dononghue v. Stevenson. (1933) A 0 663=101 
L 9 P 0 119=1988 Bo (H L) 81=1983 Bo L IT 
817=147 Ii T 361=87 Com Gee 860=76 B » 
896=48 1 Ii B 404. 
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prepared like Lord Hooter to accept them as sound 
guides. 

It appears that the learned Law Lords, 
whilst to Bome extent they consider the 
passage of Brett, M. R., I have quoted 
above, may be sonoewbat widely worded, 
think it is a very sound guide regarding 
the duties which are owed by one member 
of the public to another. In (1934) 51 
T L R 21,* the plaintifl was lawfully in a 
churchyard and whilst there, was injured 
by the fall of a tombstone which bad been 
erected by the defendants. It was found 
that the defendants bad been negligent in 
the erection of the tombstone. Lawrence J. 
in hie judgment referred to and quoted 
from (1932) A C 562’ at p. 580, cited above, 
and also referred to the question of proxi¬ 
mity and the duty owed by one person to 
another mentioned by Lord Atkin and Lord 
Macmillan and later he says: 

The proximity referred to by Lord Atkin is Id 
my view involved in the fundamental principle of 
the law of negligence that every one ie bound to 
take the care which an ordinary prudent man 
would take in the circumstances, 

He held that in that case the plaintiff 
was entitled to recover damages from the 
defendants who had been negligent in 
erecting the tombstone, that there was a 
duty oast upon them bo every member of 
the public who might lawfully enter the 
churchyard, to use reasonable oare in its 
erection and a responsibility to any who 
might be injured by the fall of the tomb. 
Atone unless it were properly erected. 
In the present case, let defendants were 
aware that members of the public used 
this latrine, that unless the compound 
wall was in a satisfactory condition it 
might or would fall and endanger such 
persons, it was therefore their duty with 
this knowledge to take reasonable oare. 
Allowing the compound wall to get into 
the dangerous condition in which it was, 
■and in failing to repair the obvious exist¬ 
ing defects or otherwise preventing it fall. 
tag, were omissions by the let defendants 
which they could reasonably foresee 
might cause injury to the persons using 
the latrine. These persons were closely 
and directly affected by these acts which 
the let defendants should have had in 
contemplation. In the respects I have 
mentioned, they failed to take the oare 
which ordinary prudent men would take in 
the oiroumstanoes which existed and were 
known. I see no difference in principle 

4. Brown v. OoUerill, (1934) fil T L B 22, 
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between the facts in this case and those in 
(1934) 51 T L R 21* in which it was held 
there was a duty cast upon tombstone ereo. 
ters to every member of the public law¬ 
fully entering the churchyard in which it 
was erected to use reasonable oare to pre. 
vent injury to such persons. The let 
defendants owed a duty to the lawful users 
of the latrine, including the two deceased, 
to take reasonable care to prevent this 
wall falling. In failing to remedy the 
defects and to keep the wall in a safe coo. 
ditioD, they have been guilty of a breach 
of duty which they owed and were there, 
fore negligent. In my view the plaintiffs 
in these two suits are entitled to succeed 
against the Ist defendants. 

In regard to the 2Dd defendants, they 
were not the owners, nor in control of the 
compound wall. The premises for which 
they were responsible was the latrine, 
which, I have already said, was in a rea. 
sonably safe condition. The failure by the 
Corporation to notify the Railway Com- 
pany of the unsafe condition of the com- 
pound wall, as required by S. 268 is not 
in my view a matter which gives to any 
member of the public a right to recover 
from the 2nd defendants on the ground 
that they did not carry out their duty 
under this section. The wording of the 
section is not in its terms mandatory bub 
permissive inasmuch as it provides that 
the Commissioner, that is the 2nd defen¬ 
dants, may by notice require the owner or 
occupier to repair. Apart from the pro¬ 
visions of that section, it cannot be and has 
not been oonteuded before me that the 
Corporation are responsible to the pUin- 
tiffs inasmucb as they failed to notify the 
Ist defendants of the defective oondition of 
the wall. This section in my view merely 
em^wers the Corporation if they deem 
it right so to do to notify the occupier of 
defeotive buildings. It does not, if they 
fail to exercise their power under that see. 
tioD, give any member of the publio a 
fight of complaint against the Corporation. 
In (lh95) 1 Q B 64,* the defendants were 
empowered under the Publio Health 
(London) Act, 1891, to remove street re. 
fuse from streets. Having failed to remove 
refuse, the plaintiff was oacsed to fall on 
account of such failure and be claimed 
damages from the defendant on aooount of 

their negligence in failing to remove the 

^ - - , - , 

6. Bannders v. Holborn Dlskrlot Board of Worki, 
(1896) I Q B 84=64 ti Q B 101=18 B 28=11 
IiTfil9=48 WB 26=69 JP 468. J*' t 
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refnse. Mathew J. at p. 68 aaya in the 
oonree of hia jadgment: 

' It is that, is order to eetablleh that a public 

K of thia deeoriptloD is liable to action for 
lit in performing a duty imposed by etatute, 
lit must be shown that the Legislature baa used 
ilanguage indicating an intention that this liabi* 
'iity shall be imposed and unlesa auoh intention 
on the part of the Legielature is clearly disclosed, 
no action will lie. 

Later he aaya : 

Before the Act the public had no right of action 
in auoh a case; why ehould It be auppoeed that the 
statute creates any auoh obligation 7 In my opl* 
nion the meaning of the section must be confined 
to the plain meaning of the words employed. 

In (1893) A G 624,^ Lord Hobbouae at 
page 627 aaya : 

The latest English case is that in (1892) A 0 
845.^ It must be now taken as settled law that 
transfer to a public corporation of the obligation 
to repair does not by Itself render auoh corporation 
liable to an action in respect of mere non.feaeanoe. 
In order to establish such liability It must be 
shown that the Legialatare has uaed language 
Indicating an Intention that this liability shall be 
imposed. 

1 cannot find and have nob been referred 
to any part of the City Municipal Act 
which indicates a liability oast upon the 2nd 
defendants at the salt of a member of the 
pablio for their failure to exercise their 
powers under 8. 258, and in this respect 
the plaintiffs' contention fails. 8o far as 
their personal neligenoe is concerned, whe¬ 
ther the two deceased were invitees or 
lioeDsees, in my view it is not necessary 
for me to decide. The premises of the 2od 
defendants were in a reasonably good condU 
tion; and neither of the deceased was injured 
by reason of any defect in the structure 
of the 2nd defendants' latrine. The 2Dd 
defendants were not the ooonpiers of the 
compound wall. This was in the oooupa. 
tion of Isb defendants. No authority has 
been quoted to me which lays down the 
principle that when a man is upon the 
premises of one person and is injured on 
account of the defective condition of another 
person's property, the person upon whose 
premises he is at the time of the injnry is 
liable to oompensate him for the damages 
sustained. In my view Snd defendants are 
not liable to the plaintiffs in either of 
these suits In respebt of ths fall of the 
compound wall 

a. UuDloipallky of Floton v, Geldctfc, (1899) A 0 
694=68 L 7 F 0’8T=1 B 447=69 Ii T 610= 
49 W B lU. 

' t. OowBy V. Kew UuM Local Board, (1899) 
. k 0 846=69 L J Q B 66=1 B 46=67 L T 
466=667 FB06. 


The next question is one of damages. In 
C. 8. No. 06 of 1934, the evidence of 
Kuppammal, the plaintiff, was that her 
husband gave her one rupee every day out 
of which she paid the rent of the bouse in 
which she lived with her deceased hus¬ 
band. The food for both of them cost 
about 12 annas a day. Judging as best as 
one can, I have come to the conclusion, the 
maintenance which she was receiving from 
her husband amounted to a sum of about 
6 to 8 annas a day. She is about 37 years 
of age and her husband, the deceased, was 
about 40. The sum she is entitled to is an 
amount by which she is a loser in respect 
of her future maiuteuaDoe. Many factors 
have to be considered and borne in mind 
when endeavour is made to arrive at this 
sum. The possibility of her own early 
death, again the possibility that her 
deceased husband might have died from 
other causes had be not been killed by this 
accident. He might have also lost the em. 
ployment upon which be was engaged at 
the time of his death and have been un. 
employed. She is not entitled, as it was 
contended before me, to a sum calculated 
upon a stated number * 0 ! years from the 
moment of her loss. Allowance must be 
made because she is now receiving a lump 
sum. Bearing all these factors in mind 
I have come to the conclusion that the 
amount of damages which I should award 
to her is a sum of Be. 1,200. In G. 8. 
No. 445 of 1931 the dependants of the 
deceased Saman are bis widow, plaintiff 1, 
who is about 35 years of age, plaintiff 2, 
the son of the deceased, a boy aged 10, 
and plaintiff 3, a girl aged 5. The deceased 
was 45 years of age. Plaintiff 1 informed 
me that her husband gave her one rupee 
a day out of which she paid the rent of 
the house and bought some of the clothes 
and spent 10 to 12 annas a day on food. 
Part of it of course would be consumed by 
the deceased. The deceased no doubt bad 
eaten more food than the other members 
of the family. The loss of maintenance 
which these three have suffered appears 
to be about 8 or 10 annas a day, being 
a larger amount per day than in the other 
suit, because there were more members of 
the family to feed; consequently the 
deceased would not be able to avail him¬ 
self of as much of the family contribution. 
The amount which I have to award must 
be allocated. Beoanse there are tbrM 
dependants, • it does not mean that treble 
the amount given in. th^ other oase must 
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be awarded. It is a sum based npon the 
actual loss, as far as one can estimate it, 
of the three plaintiffs ooncerned. The 
same factors must be borne in mind which 
I have mentioned. I have come to the 
conclusion that in this case a total sum 
of Kb. 1,750 is the amount which the 
plaintiffs are entitled to recover in res. 
pect of the damages they have sustained 
by being deprived of their maintenance. 
This amount I allocate as to Es. 1,000 to 
plaintiff 1, Bs 250 to plaintiff 2 and 
Rs. 500 to plaintiff 3, The amounts in 
respect of the minors, namely plaintiffs 2 
and 3, will be paid in Court. There will 
be decrees in favour of the plaintiffs in 
both these suite against Ist defendants 
with costs. 


As I have found in C. S. No. 96 of 1934 
the plaintiff is entitled to succeed upon the 
plea of negligence, the question of the 
plaintiff paying Ist defendants' costs does 
not arise. There will be a decree in favour 
of 2nd defendants with costs. In regard to 
this order for costs, I intend to follow the 
English practice. The plaintiff acted rea. 
sonably in sning both defendants and it is 
therefore proper that the plaintiffs’ liabi. 
lity to bear 2nd defendants’ costs should 
be borne by Ist defendants : see (1914) 3 
K B 181. I make an order in favour of 
2nd defendants direct against Ist defen. 
dants for costs according to the rule in 
(1903) 2 KB 633® and (1881) 17 Ch D 
600, These being pauper suits, it is neoes. 
sary for me to order further that the fees 
to Government shall be a first charge on 
the amounts received. 


O.R.K./s.O. 


Suits decreed. 


0* BeBterman ?. BrUleh Motor Cab Co. Lti 
(1914) 8 K B 181=83 L J K B 1014=1 
L T 764=69 B J 819=30 T L R 819. 

9. Sanderaon V. Blltb Theater Go., (1903) 3 K 
688=79 L J K B 761=89 L T 169=62 W 
88=19 TLB 660. 

10. Radow V. Great Britain Molaal Life Abu 
ance Boolety. (1881) 17 Ch D 600=60 L J ( 
604=44 L T 688=29 W R 686. 
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Leach 0 . J. and Varadaohariae J. 

D. Doss — Appellant. 


<^nd another (Joh 
Official Liguidafors)—Respondent! 

Appeals Nob. 26 , 27 and 28 of 1937 
Decided on 12th August 1937, agains 
order of Gentle J., D/. Bth February 193 ^ 


(a) Company—Directora—Wilful negligenee 

“Eeientiale to be proved itated. 

Where an Article of AaflooiatioD oomprieee the 
iDdomnlty to directors for aojlhlng done by them 
except where lose has been iocQtred as the result 
of Wilful oegleot or wilful default on their part, in 
order to be guilty of wilful negligence the direotor 
must not only be guilty of negligence, bat be 
must know that he la committing a breach of 
duty or is recklessly oareless In the matter. A 
direotor is jusiiaed in trusting the integrity, skill 
and competenoe of the officials uolees be has 
ground for suspicion. Where, apart from theinaol- 
venoy of an official, there is no reason to auspeot 
his integrity, the dirootor la justified in trusllog 
each official, as insolvenoy does not necessarily 
mean that a man Is dishonest: (1925) 1 Oh i27' 
(2899) 2 Ch 629 and [1901] A C 477, Rel. on. 

fP 127 0 1, 3] 

(b) Companies Act (1913), Si. 103 and 235 
— Directors allowing company to start busi¬ 
ness in spite of their knowledge that permis¬ 
sion to start business had been obtained 
owing to ralia declaration—Company iuffer* 
ing loii- Directors held guilty o( wilful negli* 
gence and liable to make repayment. 

The direolore of a company must be deemed tc 
know (be law: (2906) 2 Ck 240, Bel. on. 

mu L . (P 128 0 1} 

Where tbo directors permitted the company to 

oommence business in spite of their knowledge 
that permission to do so had been obtained owing 
to false doolaratlon and that the direotors bad not 
paid what was due in respeot of their respeotlve 
shares and oonseguently the company soflered 
loss: ^ 

eld that tbo directors wore goiUy of wUfol 
oegleot and henoe were liable to make repayment 
under B. 385. iggO 2) 

K. Krishnaswatny Ayyangar, B. Anfconey 
Lobo, S. E. Bnbramaniam, K. 0. 
Subramanian Chetliiar, 0. Bajavola 
Ghetty and A. Bamaewami — 

for Appellant, 

A. Westmoreland Wood — 

for Bespondents, 

Leaob C. J.—This appeal and Appeala 
Nos. 27 of 1937 and 28 of 1937 arise oofe 
of a misfeasanoe summons taken out by the 
Offioial Liquidators of the General Banking 
Lorporation Limited against the directors 
of that Company. The appeals have been 
beard together and it will be convenient 
to deal with them in one judgment. The 
was registered on lltb May 

^11 u’ purpose inter alia of doing 

all kinds of banking business. The pro- 
jaoter was one P. K. Nair, a barrister-at- 
law, who was at the time and has since 
remained an undischarged insolvent. Nair, 
who was respondent 9 in the proceeding® 
before the learned trial Jndge, arranged 
that he should be appointed legal adviser 
to the Company and the "advisory dirao- 
tor , A prospeotos was prepared, but for. 
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tanately there was no general application cation, Bs. 15 on allotment and the balance 


made to the pablio to snbsorlbe shares. 
There were eight other directors, who 
were respondents 1 to 8. Two of them, 
respondents 3 and 6 (B. Gnlabcband Sow. 
car and M. L. Banganayakolu), were not 
served and they took no part in the pro. 
ceedings. Respondent 4, A. Madbava Bao, 
who was the chairman of the Company, 
and Bair absconded before the proceed, 
ings commenced. The Official Liquidators 
sought to make all the respondents, except 
respondents 3 and 6. liable under 8. 235, 
Companies Act, 1913, for (l) a sum of 
Bs. 4,988-7.2, which has been misappropri. 
ated by Nair, and (2) a sum of Rupees 
6,331.9.3, representing liabilities incurred 
by the Company from the date it started 
business until the date it closed its doors. 
The oertiBoate permitting business to be 
started was issued on 4th September 1933, 
and business was actually commenced on 
the 7th of that month. The bank’s doors 
were closed on 16th February 1931; apeti. 
tion for winding up was presented on dth 
March of that year and on 6tb April 1934 
a compulsory winding up order was passed. 

Gentle J. before whom the case came 
held that respondents 1, 2 and 4 (Bao 
Bahadur M. C. Bajah, V. Yenkateswara 
Bastmln and A. Madbawa Bao) were each 
liable to pay the sum of Be. 4,988.7.2 
claimed as the 6rst item and respondents 2, 
4 and 6 (respondent 6 being D. Doss) were 
each responsible for the payment of the sum 
of Bs. 6,381.9.3 the second item claimed. 
He also held that in respect of the sum of 
Bs. 6 ,m 81.9.3 respondent 1 was liable to 
pay Bs. 2,833.9.9, and respondent 7, 
Bs. 6,408, these sums being calculated in 
accordance with the dates on which they 
resigned from the Board of Directors. 
Appeal No. 26 is the appeal of respondent 6 
in respect of the snm of Bs. 6,331.9.3. 
Appeal No. 27 is by respondent 7 in res. 
peot of the snm of Bs. 6.408; and Appeal 
No. 28 embraces the appeals of respon. 
dents 1 and 2 in respect of the sum of 
Bs. 4,988-7.2, that of respondent 1 in res. 
peat of the som of Bs. 2,883.9.9 and that 
of respondent 2 in respect of the sum of 
Bs. 6,881.9.8. Bespondeot 4 has not 
appealed and the order of the learned Jodge 
has become final as against him. 

The nominal capital of the Company 
was fia. 1,00,000 divided Into 2,000 shares 
of Bs. 60 each. Of the Bi. 60 payable on 
eaob sharei Bs. 10 was payable on appU. 


in five eqnal instalments. The Articles of 
Assooiatiou provided that the business of 
the Company might be oommeuoed as soon 
as 50 shares, that is Hb. 2,500 bad been 
subscribed. Before the Company was in. 
oorporated, a draft agreement bad been 
prepared under which the Company was to 
advance to Nair a sum of Rs. 10,000 on 
the security of his interest in the assets of 
the Indian Law Times Ltd., aud a life 
policy of Bs. 10,000. The Indian Law 
Times Ltd. had been acquired by Nair and 
bis insolvency arose in connexion with this 
business. The arrangement was that of 
the loan of Bs 10,000, Bs. 5,000 should be 
paid to Nair for the purpose of enabling 
him to redeem the assets of the Indian 
Law Times Ltd. from the bands of the 
Official Assignee. After the incorporation 
of the Company, the agreement was exe. 
anted and in due course Nair executed the 
requisite mortgage deed. Although busi. 
ness was not started until 7tb September 
1933, advertisemeuts were inserted by Nair 
in the local press on 2Ist June and 15th 
July 1933, calling for applications for posts 
on the staff of the Company. It was inti, 
mated that the successful candidates would 
be required to deposit security for the pro. 
per performance of their duties. Applioa* 
tioDs were received in the coarse of July 
and August aud a number of appointments 
were made, the persons appointed furnish, 
ing security in the aggregate sum of Rupees 
10,720. I should mention that Art. 63 of 
the Articles of Association provided that 
the chairman sbonld have the power of 
appointing, promoting, reducing, suspend, 
ing and removiug all officers of the bank, 
subject to the approval of the Board of 
Directors, and should have the power to 
fix all remnnerations, salaries, and wages 
to be paid by the Company. Sabsoriptions 
were received for only sixtyfive shares. 
The sabsoriptions by the respondents were 
as follows; 


Beipondent No. 

Nomber of Shares 

1 

... 6 

3 

... 8 

8 

... SO 

4 

10 

6 

... 6 

6 

... 6 

7 

... 6 

8 

6 


Bespondents 1, 2, 4 and 6 paid nothing 
inrespeolof thairisbarai. ^spondent 8 
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paid Ra. 250 on account of the Rs. 1,000 
owed by him in reapaot of bis 20 shares, 
and respondent 7 paid Rs. 30 on account 
of the Hs. 250 owed by him in respect of 
his Gve shares. Respondents 5 and 8 appear 
to have paid for their shares in full. The 
actual capital which the Company bad 
when it started business was Re. 780. 
Item 1 of the claim, viz. the sum of Rupees 
4,986.7.2, represents security deposits pro. 
vided by the employees which Nair put 
into his own pocket. The Company had 
DO right to utilise these moneys for its 
own purposes and the fact that Nair mis. 
appropriated them is common ground. The 
learned Judge held that respondents 1, 2 
and 4 were responsible for this sum, 
because they had not used reasonable care 
in carrying out their duties. He ooosi. 
dered that it was incumbent on them to 
see that the Company's moneys were in a 
proper state of investment and that Nair 
being an undischarged insolvent should not 
have been allowed to take charge of the 
security deposits of the employees. The 
learned Judge held as a fact that respon¬ 
dents 2 and 4 had knowledge of Nair's 
insolvency, but be was not satiahed that 
respondent 1 bad such knowledge. He 
however held that they were all liable as 
they took no steps to see that a responsi¬ 
ble person was attending to the Company's 
finances. They bad all failed to carry oat 
their duties and were guilty of the grossest 
negligence. The position with regard to 
this sum of Rs. 4,988.7-2 is altogether 
differ^t from the position with regard to 
the sum of Rs. 6,331.9.3, which I will deal 
with separately. 

With regard to the first sum, the learned 
advocate for respondents 1 and 2 (appal, 
lants here) contends that the learned trial 
Judge has misoouoeived the law with 
regard to the duties of directors. He says 
that on the authorities it must be shown 
that the directors bad knowledge of the 
facts and that they acted wilfully despite 
their knowledge. Before passing to the 
authorities, I should refer to Art. 95 of the 
Articles of Association. This article bad 
been very badly drafted, but it is intended 
to comprise the usual indemnity to direc. 
tors for anything done by them, except 
where loss has been incurred as the result 
of wilful neglect or wilful default ou their 
part, and it is accepted by both sides that 
it has this eflfeot. The duties of directors 
and what is meant by wilfnl negligence 
were dealt with at length by Romer J. in 


(1925) 1 Ch 407^ at p. 427. The learned 
Judge who discussed the authorities there 
pointed out that in order to ascertain the 
duties that a parson appointed to the 
Board of an established Company under- 
takes to perform, it U necessary to consider 
not only the nature of the Company's 
business but also the manner in which 
the work of the Company is in fact distri. 
buted between the directors and the other 
officials of the Company, provided always 
that this distribution is a reasonable one 
in the ciroumetances, and is not iooon. 
sistent with any express provisions of the 
Articles of Association. In discharging the 
duties of his position thus ascertained, a 
director must, of course, act honestly ; 
aud be must also exercise some degree of 
both skill and diligence. The learned Judge 
however pointed out that (l) a director 
need not exhibit in the performance of 
bis duties a greater degree of skill than 
may reasonably be expected from a person 
of bis knowledge and experience ; (2) be is 
not bound to give continuous attention to 
the affairs of the Company, bis duties 
being of an intermittent nature to be 
performed at periodical meetings ; and (3) 
in respect of all duties that having regard 
to the exigencies of business and the Arti¬ 
cles of Association, may properly be left to 
some other oflSoial, a director is, in the 
absence of grounds for suspicion, justified 
in trusting that official to perform such 
duties honestly. Dealing with the question 
of wilful negligence, the learned Judge 
observed (page 434 of the report): 

Ad act, or an omiesioo to do an aot, is wllfal 
where the person of whom wo are speaking knows 
what be Is doing and Intends to do what he Is 
doing. But ii that aot or otniseion amounts to a 
breach of his duty, and therefore to nogligeooe, is 
the person guilty of wilful negligence 7 In my 
opinion that question must be answered In the 
negative Unless be knows that he Is oommittlog, 
and Intends to commit, a breaoh of bis duty, oi io 
recklessly oareless in the sense ol not oaiing 
whether bis aot or omission Is or Is not a breach 
of dnty. 

This view was affirmed by the Conrii of 
Appeal ooDsisting of Pollock M. B., War. 
rington L. J. and Sargant L. J, With 
regard to the question whether a director 
is justified in trusting the officials of the 
Company, I would also refer to the obser. 


!• In re City Equitable Fire Insuranoe Oo. Ltd., 
(1926) 1 Oh 407 = 94 L J Oh 445 = 133 L X 
620=40 TLB 663=19 LI L Bep 926^193& 
B & 0 B 109. 
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vatioDB of Lindley M. B. in (1899) 2 Cb 
629’ ab p. 673 : 

BaaiDeaa cannot be carried on upon principles 
of dietrnst. Men in reeponeible poeiiione mnet be 
tiueted by those above them, as well as those 
t^low them, until there is reason to distrust them. 
We agree that oare and prudence do not involve 
distrust; but for a director acting honestly him* 
self to be held legally liable for negligence, in 
trusting the officers under him not to conceal 
from him what they ought to report to him, 
appears to us to be laying too heavy a burden on 
honest business men. 

This case waa taken to the Hoase of 
Lords: (1901) A 0 477.’ Lord Davey there 
said (page 492) : 

I thick the respondent was bound to give his 
attention to and exercise his judgment as a man 
of busioesB on the matters whioh were brought 
before the Board at the meetings whiob he 
attended, and it is not proved that be did not do 
BO. But 1 think he was entitled to rely upon the 
judgment, Information, and advioe of tbeobair* 
man and general manager, ae to whose integrity, 
skill, and oompetenoe ha had no reason for euspi* 
oion. I agree with what was said by Sir George 
Jesiel, in In re Hallmark's case^and by Cbltty J. 
in In re Denham & Co.fi that Direotora are not 
bound to examine entries in the Oompany's books. 
It waa the duty of the general manager and 
(possibly) of the chairman to go carefully through 
the returns from the branches, and to brlog before 
the Board any matter tequitlng their considera¬ 
tion ; but the respondent was not, in my opinion, 
guilty of oegligenoe in not examining them for 
himself, notwitbstaodlng that they were laid on 
the table of the Board for reference. 

Now what is the poBition here ? As 
I have pointed oat, the matter of the 
appointmeot of the staff was in the hands 
of the chairman. It is not suggested that 
respondents 1 and 2 had any reason what¬ 
soever to sospeot the integrity of the 
obairman. It is also not suggested, apart 
from his Insolvenoy, that they bad any 
reason to suspect the integrity of Nair. It 
is true that Nair was an nDdischarged 
insolvent, but insolvency does not neces¬ 
sarily mean that a man is a dishonest 
man. There is here an entire absence of 
anything whiob would point the finger of 
snspioion to either the obairman or to Nair 
In the matter of these appointments. 
There was certainly no reason for any of 
the directors to suspect that Nair wonld 
tttiUsa the secnrity deposits for bis own 

9. In ra National Bank of Wales Ltd., (1899) 9 
Oh 639 s 68 L 7 Ch 684 = 61 L T 868 = 48 
WB99. 

. 8. Dovey v. 7ohn Oory, (1901) A 0 477 =: TO L 7 
Ob 768=86 L T 967=60 W B 66=17 T 1/ B 
789» 

4. (1678) 9 Oh D 939 s 47 L 7 Ob 868 = 86 LI 
660=3^ W B 694. 

. 6. (16B8) 96 Ob D 769=60 L T 638=83 WB4BT. 


purposes, and there is no reason to suspect 
that the obairman knew that he was so 
doing. It is abundantly clear from the 
minutes that when it was discovered that 
Nair had utilised these security deposits 
for his own purposes, the matter was 
immediately taken up by the direotors 
aud be was called upon to repay, Nair 
appears to have utilieed Rs. 4,500 of the 
deposits towards the Rs. 5,000 which was 
to be paid to him under the mortgage for 
the purposes of redeeming the assets of 
the Indian Law Times Limited, but in- 
stead of redeeming those assets be kept 
the money. Bub nobody knew about this 
until afterwards. The authorities show 
that where there is an indemnity clause 
of the kind we have here, not only must a 
director be guilty of negligence, but be 
must know that be is committing a breach 
of duty or is recklessly careless in the 
matter. Bomer J. at p. 468 of tbe report 
in (1925) 1 Ch 427* emphasized this. It 
seems to us that respondents 1 and 2 
were justified in trusting tbe chairman 
and Nair to deal properly with the em. 
ployees and therefore it cannot be said 
that they were guilty of wilful negligence 
in so doing. In these oiroumatanoes wej 
consider that tbe appeal so far as it- 
relates to the sum of Bs. 4,988.7-2 must 
be allowed. 

But entirety different considerations 
arise with regard to the sum of Rupees 
6,331.9-3. In this connexion it is neces. 
sary to refer to 8. 103, Companies Aot^ 
This section provides that a company 
shall not commence any business or exer. 
else any borrowing powers unless (a) 
shares held subject to the payment of the- 
whole amount thereof in cash have been, 
allotted to an amount not less in the 
whole than the minamum subscription; 
and (b) every director of the company 
has paid to the company on each of the 
shares taken or contracted to be taken by 
him and for which he is liable to pay in- 
cash, a proportion equal to the proper, 
tion payable on application and allotment 
of tbe shares offered for public subsorip. 
tioo or, in tbe case of a company which 
does not issue a proepeotus inviting tbo- 
public to eubsoribe for its shares, on the- 
shares payable in cash; and (o) there has- 
been filed with tbe registrar a duly veri¬ 
fied declaration by tbe Secretary or one 
of tbe Directors, in tbe prescribed form, 
that these conditions have been complied' 
witL In case the minimum subsorip. 
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tion had been saheoribed, bufc the acnonnta 
doe on them by the directors had not all 
bean paid and the oertiOoate permitting 
the Company to oommenoe basiness had 
been obtained as the result ol a false 
declaration made by Nair. The learned 
Judge found that all the respondents knew 
of the obtaining of this certibcate and 
that they were fully aware that the oom. 
pany had started business on 7th Septem. 
ber 1933. They therefore all wilfully 
permitted the Company to carry on busi. 
ness on the strength of a certificate 
obtained by a false declaration. We have 
no doubt that respondents 2, (i and 7 had 
knowledge of the obtaining of the oertifi. 
oate and of the fact that business oom. 
menoed on 7th September 1933. With 
regard to respondent 1 it is said that be 
was actually in Madras only on 26th, 27th 
and 28th of July and between 13th and 
18tb of August. But it is clear on bis 
own evidence that he returned to Madras 
on 28th September. We have no doubt 
that he was fully aware by that date, if 
not before, that the certificate had been 
obtained and that business was being oar. 
ried on. We are also satisfied that these 
4 respondents were fully aware that the 
directors had not paid what was due in 
respect of their respective shares and that 
they knew that the Company had no right 
to commence business. In any event they 
must be deemed to know the law. In 
(1908) 2 Oh 240.® which was also a case 
of misfeasance, Neville J. remarked : 

I think It Is Immaterial whether the Direotot 
had knowledge of the law or not I ihlnk he is 

boQod to know what the law la, and the only 

quesiloQ is, did be know the laota whtoh made 

the aot complained of a contravention of the 
etatute ? 


In the present case the learned tria 
Judge bae held that they did know aoi 
we are in entire agreement with him 
This means that the directors allowei 
this Company to open its doors and kee; 
them open for months knowing full wei 
that 8 103 had not been complied with 
that the Company had no capital witl 
which to carry on bueiness and that depo 
sits made by customers in current anc 
other accounts were being ntilised by tb( 
management for the payment of wagei 
and current expenses without any likell, 
hood of the Company being able to pa^ 
back saoh moneys. In other words th»t 

2 Ch 240=77 L J Oh 
691—99 L T 842.-16 Manscn 272 , 


knew that the bank was utilising its ous. 
tomer's moneys dishonestly. As the result 
of the Company having obtained by means 
of a false declaration a certificate allowing 
it to carry on business and as the result 
of the respondents having allowed the 
Company to keep open its doors, the Com- 
pany has suffered loss to the extent of 
Rs. 6,331-9 3. We are of opinion that 
respondents 1, 2, 6 and 7 have been 
guilty of wilful negligence and that they 
are liable to make re.payment under 
8. 235, Companies Aot. Wa therefore 
agree with the finding of the learned trial 
Judge on the second part of the case. 

We have been asked to relieve these 
respondents from the oonaeqnenoes of their 
wilful negligence, under the provisions of 
S- 281, Companies Act. That section pro¬ 
vides that if in a proceeding for negligence, 
default, breach of duty or breach of trust 
it appears to the Court hearing the case 
that the person may be liable but has 
acted honestly and reasonably and ought 
fairly to be excused, the Court may relieve 
him wholly or in part from hie liability. 
This power to relieve is placed in the 
hands of the Court when it is oonvinoed 
that a person bae acted honestly and rea. 
sonably. In this case even if it be eaid 
that these respondents acted honestly, it 
oannot be eaid that they acted reasonably 
and we are unable to grant them any 
relief under this section. The order of 
the learned Judge against respondents 1, 
2, 6 and 7 in respect of item 2 of the 
claim will therefore stand. As the appel¬ 
lants have succeeded in part and failed in 
part, we do not propose to make any order 
as to costs. The liquidators will have their 
ooete out of the assets of the Company. ( 

O.r.s./d.s. Appeal partly allowed* 
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Inre T.Tirumalai Mudaliar —Aocused. 

Criminal Eevn. Case No. 676 and Case 
Ref. No. 29 of 1987, Decided on 7bh Ooto« 
ber 1937, made by Diet, Magistrate, Obit* 
toof, D/. 15th August 1937. 

Molor Vebictea Act (1914), S. 16-Motorlil 
from outiida Briliah Indie oot cvedlot licence 
fee but actuelly paying it OD spot ^ PfOiMii* 
tiOD tbereatfier ia illegal. 

It is illegal to prosecute a motoiiit coming froiA 
ouUldd Britieh lodta who makoB bo attenipt to 
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«Tade payment of BciiiEh licence fee but oSera 
to pay tbe entire quarterly tax on the spot and 
actually paye it to the Magistrate. [P 129 0 1] 

Public Prosecutor — for the Crown. 

Order. — The conviction and sentence 
are clearly illegal and must be set aside. 
The motorist in this case coming from 
Bangalore made no attempt to evade pay. 
ment of tbe British licence fee. He 
offered to pay the entire quarterly tax on 
the spot and he did pay it to tbe Magistrate. 
To prosecute him thereafter was illegal, 
for as a matter of fact by rules framed 
under 8. 11, Motor Vehicles Tax Act, the 
proper procedure was to serve a notice on 
the motorist calling upon him to pay the 
■tax within seven days. G, 0. No. 2464 
dated 28th September 1936 allows a period 
of seven days' grace for payment of the tax. 

Ignorance of tbe law is no defence for 
persons accused of breaking the law, but 
such ignorance on the part of those who 
have to administer the law is quite inex. 
ousable. The prosecution was unimagi, 
native in any case. I accept this reference 
and set aside tbe conviction. The fine if 
paid will be refunded. 

O.R.E./s.C. Conviction set aside. 
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Newsam j. 

M. M. S. T. Chidambaram Chettiar — 

Petitioner. 

V. 

Shanmugham Filial Respondent. 

Oriminal Bevn. No. 623 and Gr. B. P. 
No. 566 of 1937, Decided on 20th 8eptem. 
her 1937, from order of Stationary Sub. 
Magistrate, Tanjore, D/. 23rd August 1937. 

4 (a)Crimiattl Trial*—HlghCourt—Inherent 
powers — Moral wrongs are not necessarily 
criminal offences—To attompt to create new 
offences in order to compel men to conform 
to high stondard of morality, is abuse of pro¬ 
cess—High Court can in such cases interfere 
and sot right abuse of process. 

The High Ooatl has Inherent jurlsdlotlon under 
fi. 561-A, Oriminal P 0., to pass any order neoes- 
sary to prevent abuse of tbe prooeaa of any Court. 
In the world of baslneii, things are often done 
wbloh are betrayale of oonfldenoe and deceptions 
whioh arouie moral indignation, but are neveetbe- 
less oWli wrongs which oan be righted by Civil 
Ooorta and ate not otlmee whlob oan be pnnlahed 
by a Criminal Court. Hot every immo^ act la 
■oriminal and it ie an abuse of the ptooees of a 
Court to attempt to create a new crime in order 
to compel men to oonfoim to a standard of 
proUty In buriness dedlngi or to foroe them to 
oaonte their promises. And therefore the High 
1988 U/n A 18 


Court, to prevent specioua and Bpiteful criminal 
proEeoutions for aotiona which, though etriotly 
dishonourable, yet do not amount to crimes, haa 
juciadiotion to interfere. [F 129 0 2] 

(b) Penal Code (I860}, S. 415—Two in¬ 
gredients—Dishonest inducement and decep¬ 
tion—Either by itself is not cheating—Fur¬ 
ther, damage or barm to bodv, mind, reputa- 
lion or property must be established —Issuing 
post-dated cheque which was dishonoured 
held not cheating- 

In ths oSenca of cheating there are two dements 
—dooaptioo and dishonest inducement to do or 
omit to do something. Mere deception is not a 
criminal ofieoce. Mere dishonesty is not a crimi¬ 
nal offence To establish an offenee of cheating, 
the complainant would have to show not only 
that be was induced to do or to omit to do a cer- 
tain act but that this indaoed commission or 
omission on bis part caused or was likely to cause 
him some harm or damage in body, mind, re¬ 
putation or property, wbiebare presumed to be the 
four cardinal assets of humanity. [P 130 0 1, 8] 

A post-dated cheque inpaymentof goods already 
received is a mere promise to pay on a future date 
and a broken promise is not a criminal offence, 
though it may amount in certain business rcla. 
tions to discreditable behaviour ‘.AIR 1936 Gal 
324, Foil. [P 130 0 2] 

K. 8. Jayarama Ayyar and C. K. Ven- 
katanarasimham — for Petitioner, 

M. Ranganatha Sastri — for Respondent. 

Publio Proaeoutor — for the Crown. 

Order.—This is a petition by a person 
aooQsed of cheating praying this Court to 
quash the proceedings against him on the 
ground that the complaint discloses no 
offence. The inherent jurisdiction of this 
Court to pass any orders necessary to pre. 
vent abuse of the process of any Court is 
not questioned and indeed haa been clearly 
expressed in 8. 561.A, Criminal P. C. 
Since prevention is always better than 
cure, the obligation to prevent specious and 
spiteful criminal proseoutions for actions 
whioh, though strictly dishonourable, yet 
do not amount to crimes, is one that must 
never be shirked. In the world of business 
things are often done whioh are betrayals 
of confidence and deceptions whioh arouse 
moral indignation but are nevertheless 
civil wrongs whioh oan be righted by Civil 
Courts and are not crimes whioh oan be 
punished by a Criminal Court. Not every 
immoral act is criminal and it is an abuse 
of the process of a Court to attempt to 
create new crimes in order to compel men 
to conform to a high standard of probity 
in business dealings or. to foroe them to 
execute their promises. 

The facts of this case are simple: The 
petitioner waa an owner of motor buses 
plying for hire from Tanjore to other 
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places. He used to take petrol and oil on 
credit from the firm of A. S. Manickam d: 
Co. By the beginning of 1937 he owed 
this firm over Rs. 3,000. The firm refaeed 
him further credit and threatened to sue 
him. On 23rd March 1937 the petitioner 
gave the firm a post-dated cheque for 
Es. 3,250 (dated 2nd April 1937). He was 
not however afterwards allowed any 
further credit, and had to pay cash for 
everything. On 5th April 1937 the firm 
presented the cheque at the Bank for en. 
cashment, but the cheque was dishonoured. 
Nothing further happened until more than 
three months later, viz. on 12th July 1937, 
when a clerk of the firm filed a criminal 
complaint of cheating against the peti- 
tioner, setting out the above facts. The 
Bub-Divisional Magistrate, Tanjore, took 
this complaint on file under Ss. 415 and 
417,1, P, C., and sent it to the Stationary 
Sub-Magistrate, Tanjore, for disposal, who 
ordered process to issue to the petitioner. 
On 9th August 1937, A. 8. Manickam & Co. 
filed a suit against petitioner for the sum 
owed by him and applied for attachment 
before judgment of his motor buses. The 
petitioner on 20th August 1937 filed an 
application asking the Stationary Sub- 
Magistrate, Tanjore, not to proceed further 
with the criminal complaint since no 
offence was disclosed and since the oom. 
plaint was filed to coerce, harass and 
humiliate him. This petition having been 
dismissed, the High Court has now been 
moved. 


^ In my judgment the complaint in qnee 
tion does nob on its face show that an 
criminal offence has been committed. I 
the offence of cheating (8. 415, I. P. 0, 
there are two elenoenta—deception ani 
dishonest inducement to do or omit to d 
something. Let it be assumed that peti 
tioner deceived and was dishonest. Mer 
deception is not a criminal offence. Mer 
dishonesty is not a orioainal offence. Th 
oruz of the question in this case is whe 
ther A. 8. Manickam & Co. were indnoei 
by petitioner’s dishonest deception not ti 
file a suit at once against him. On tb 
facts stated it is clear that they ware not 
The post.dated cheque was given on 23r< 
March 1937 and dishonoured on 5th Apri 
,1937 (an interval of 13 days), but no sui 
was filed until 9th August 1937 (a furthei 
delay of four months). Moreover, to esta 
bhsh the offence of cheating, the com, 
pUinant would have to show not only thal 
he was induced not to file a suit for IS 


days but that this induced omission on his' 
part caused or was likely to oause him' 
some harm or damage in body, mind, reJ 
putation or property—which are presumed' 
to be the four cardinal assets of humanity.' 
The complaint does not even assert that 
such harm or damage was caused or was 
likely to be caused, and it is obvious from 
the oiroumstanoes that no such barm or 
damage was or could have been caused. 
A postdated cheque in payment of goods 
already received is a mere promise to pay 
on a future date: sec A I R 1936 Cal 324,^ 
and a broken promise is not a criminal 
offence, though it may amount in certain 
business relations discreditable behaviour.^ 
For these reasons, I allow this petition and 
quash the proceedings on the ground that 
no offence has been disclosed by the com¬ 
plaint as drafted but that it was filed in 
ierrorem. The complaint in question is here, 
by dismissed under S. 203, Criminal P. 0, 

C.R.k./b.D. Pro seedings quashed. 

1. H. K Shaw v.8ureahcbaDdra,(1936)a3 AIR 
Cal 324=1986 Cr 0 679=163 10 232=37 
Ct L J 828=62 C L J 119=39 OWN 1182. 
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In re Mallimoggala Venkataramiah 
and others — Petitioners. 

Criminal Miso. Petn. No. 976 of 1937, 
Decided on 17th September 1937, from 
order of Stationary Sub.Magistrate, Ellore, 
D/. 3l8t July 1937. 

(alCrimimlP.C (1898), S. I96-A-Cominit* 
Ul after full magicieriel inquiry or convictieD- 
after full trial on charge of criminal con* 
•piracy is proper e?en in abience of prevlou* 

prejudice h caused to accused 

(Oiifsr), 

BeoHon 196*A was designed to safeguard persone 
acoceations of criminal ooneptrsoy, 
and If this safeguard is ignored by Magistrates, 
they should be suitably admonished; but It shonld' 
not be Used as a loophole of esoape for persons 
committed alter fall magisterial inquiry or 000 * 
^oled alter full trial of criminal oonspiraoy. 
Hence, such committal or oonviotion should bs 
^held even though previous eanotion has not 
Men obtained anless the aooused was prejudioai' 
by BQoh formal defect. [P 131 01,3) 

* « (b) Penal Code (1860), Ss. 120 A,120*B 
^Actual offence committed—S. 120*A of 
S.^ 120>B is not applicablo — Person com* 
milling offence should be tried for tubslan* 
live offence — Persons in conspiracy lo do- 
that offence should be tried for abetment. 

Section 12Q*B only applies where no oflenoe has- 
been aotually oommitted and it Is only in tbs 
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latter rare oaeea where no crime has been com* 
mltted in pareuanoe of a oriminal oonepirao; that 
eanotion to initiate proceedings is necessary as 
some safeguard against (livolous prosecntion. Bat 
where the matter has gone beyond the stage of 
mere oonspiraoy and offences are alleged to have 
been actually committed in pursuance thereof, 
Bsi 130>A and 120-B are wholly irrelevant. Con- 
spiraoy is one form of abetment and where an 
offence is alleged to have been committed by more 
than two persone, suoh of them as actually took 
part in the oommiseion should be charged with 
the eubfitantive offence, while those who are 
alleged to have abetted it by conspiracy eboutd be 
charged with the offence of abetment underB. 109. 

[P 132 0 1] 

K. S. Jayarama Iyer and 6. Gopala. 
Bwami — for Petitioners. 

Pablio Proflecutor — for the Crown. 


Order.—This is an applioation to qaash 
tbe^ oommittal of six persoos to stand 
their trial at the Conrb of Session, West 
Godavari, Four of them have been oom. 
mitted on a obarge of extortion by putting 
a person jn fear of death (8. 386,1. P. 0.) 
and all six of them on a obarge of orimi. 
nal conspiracy (S. 120.B). The point taken 
before me is that under S. 196.A, Criminal 
P« C., no Oonrt shall take cognizance of 
the offence of oriminal conspiracy where 
the object of the conspiracy is to commit 
a non.oogaizable offenoe, unless the previ* 
OQS sanction of the Local Government 
or of the District Magistrate has been 
obtained. The offence punishable by S. 386, 
!• P. C., is (rather strangely) non-oogniz* 
able. Admittedly, no sanotion to prosecute 
or to initiate these proceedings was 
obtained. Admittedly also, this objection 
to the Court's jurisdiction was not taken 
in the lower Oonrt, but has been made for 
the first time in this petition. 

Now it has been held in 62 Cal 749* 
that failnre to comply strictly with 
8,196.A, Oriminal P, 0., Is not a sufficient 
ground for quashing proceedings. If pro. 
oeedings are initiated without formal sane. 
Won and end in the eonviotlon of certain 
pweons for oriminal oonspiraoy, the oon- 
vlotion should, It was said, be upheld unless 
II oan be shown that any one of the per¬ 
sons MBvioted was prejudiced by the 
formal defect oomplalned of. If I may 
say so with respect, this is a sound 
dMtrine. The offenoe of oriminal oon. 
spiraoy is $ui generis. No overt aot need 
U prorad. 8. ISO.A 1, a oomparatiraly 
new seotlon in the Penal Code and may be 

Oal 816=1986 Or 0 4OT = 168 1 0 678 = 86 
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thus analysed. A conspiracy to commit a 
oriminal offenoe is always a criminal oon. 
spiraoy punishable as suoh under S. 120.B 
even though nothing is done in pursuance 
thereof. Conspiracy to do an illegal aot 
(which by the definition of 'illegal' in S. 43 
includes a tort) or a lawful act by illegal 
means only amounts to criminal con. 
spiraoy and is only punishable under 
S. 120.B when some act (not an offence 
by itself) is done by one of the parties to 
the conspiracy in pursuance thereof. Now 
there is an obvious danger that charges of 
oriminal conspiracy might be lightly made, 
savouring of persecution rather than of 
proseontion. And it was with a view to 
safegnarding citizens against such perseou. 
tioo on frivolous charges of criminal oon¬ 
spiraoy that S. 196.A, Criminal P. C., was 
enacted at the same time as S. 120.B, 
I. F. C., insisting npon the previous appro, 
val of Government or of some senior and 
specially empowered Magistrate before 
suoh proceedings can be even initiated. If 
this safeguard is ignored by Magistrates, 
they shoold be suitably admonished. But 
when a case has been initiated and has 
ended in conviction, it is obvious that 
there never was any innocent person to 
be protected from persecution. In other 
words, S. 196.A was designed to safeguard 
persons from frivolous accusations of ori. 
minal oonspiraoy, not as a loophole of 
escape for persons committed after full 
magisterial inquiry on a obarge of orimi. 
sal oonspiraoy or convicted after full trial 
of criminal oonspiraoy. 

But it has been held in 42 Mad 885^ by 
a Bench of this Court that a sauction to 
prosecute for orimiual oonspiraoy, given 
after the filing of the complaint, does not 
fulfil the requirements of B. 196. This 
decision follows 37 Cal 467,^ and is an 
authority for the position that a oonvio- 
tioD for oriminal oonspiraoy should be set 
aside in the absence of proof that prior 
sanction to initiate the proceedings bad 
been obtained. This decision is bindbg 
upon me. But the facts of the present 
case allow of its disposal on another 
ground. In my judgment Ss. 120.A and 
120.B have bean quite wrongly applied to 
this case-and have no bearing a t all. 

3. yaradarajalu Naidu v. Emperor, (1990) 7 
A1 B Mad 988=61 1 0 848=49 Mad 886= 
30 Or L 7 466=87 M L J 81 (B B). 

8. Barindra EomaK QhoM v. Empecor, (1910) 87 
Oal 467=7 I 0 869=11 Ot L / 468=14 
OWN 1114. 
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|Where tbo matter has gone beyond tbe 
stage of mere conspiracy and ofi'ences are 
alleged to have been actually committed 
in pursuance thereof, these two sections 
are wholly irrelevant. Conspiracy, it 
should be borne in mind, is one form of 
abetment {see S, 107, I. P. C.J and where 
an offence is alleged to have been com. 
mitted by more than two persons, such of 
tbetn as actually took part iu the com. 
mission should be charged with tbe sob. 
stantive offence, while those who are 
alleged to have abetted it by conspiracy 
Ishould be charged with tbe offence of 
'abetment under S. 109. I. P. C. The 
Explanation to S. 109 makes this quite 
clear. Au offence is said to be committed 
in consequence of abetment, when it is 
committed in pursuance of the conspiracy, 
and the abettor by conspiracy is made 
punishable (ouder S. 109) with tbe punish, 
ment provided for the actual offence. 

The learned Magistrate has thus erred 
in applying S. 120-B to this case. He 
should properly have used S. 109, for, 
S. 120-B only applies where no offence has 
been actually committed and it is only in 
the latter rare cases where no crime has 
been committed in pursuance of a criminal 
conspiracy that sanction to initiate pro. 
ceedings is necessary as some safeguard 
lagainst frivolous prosecution. But the 
prosecution in this case alleges that an 
offence has been committed and further 
that it has been committed in pursuance 
of a conspiracy. No sanction to initiate 
prosecution for a substantive offence is 
ever required. That is an elementary rule 
of law. All that is necessary here is that 
the proper section (S. 109.1. P. C.) should 
be applied to the facts and that the 
misuse of S. 120.B should be pointed out. 

I dismiss this petition with a direction 
that tbe charge be now suitably amended. 

c.b.k./b.d. Petition dismissed* 
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Varadachaeiab J. 

S. M. Ohinnaswami Iyengar —- 


TraniJer of Properly Act (1882), S. 68 — 
Claim by mortgagee to money decree only on 
personal covenant — Court has no power to 
must upon his filing mortgage suit. 

Where a portion of tbe mortgaged property is 
8old ID revenue sale by reason of the mortgagors’ 
default and the mortgagee brings a eult for money 
decree on the personal covenant, the Court has no 
power to insist upon his filing a mortgage euit 
oven when he does not wish to have a mortgaga 
decree. [P 132 0 3] 

D. Bamaswamy Iyengar —■ 

for Petitioner, 

V. S. Kriahnaswamy Iyer — 

for Respondents, 

^ Order. The order of the lower Court 
18 obviously uusustainable. The plaintiff 
sued for money due on a hypothecation 
bond but he limited his claim to a money 
decree on the personal covenant, stating 
that as the mortgaged properties had 
been sold away in a revenue sale by rea- 
son of the mortgagors' default, he did not 
wish to take proceedings to enforce the 
security aud was content with a money 
decree. The lower Court found that only 
one of the items had been sold but not 
the other items; in this view, it held that 
the proper course for the plaiutiff was to 
file a suit to enforce the mortgage as 
against the other item. This view seems 
to me to have been proceeded on a mis. 
apprehension of the relevant provisions of 
the Transfer of Property Act. 

If the case is viewed as one falling 
umier 01. (o) of S. 68. T. P. Act, the plain, 
tiff will have an nnconditional right to 
sue for money, but even taking it that the 
case falls either under Cl. (a) or Cl. (b) of 
8* 68, the seoond clause gives the power to 
the Court to stay a personal action only 
m the event of the mortgagee not aban* 
doning bis security. The Court has oer. 
tainly no power to insist upon his filing a 
mortgage suit even when be does not wish 
to have a mortgage decree. The dismissal 
of the suit was therefore not warranted by 
law. ^ I do not find that there is any other 
question remaining to be tried in the ossei 
B,s the lower Court has held that the debt 

is binding on defendants 3 to 6 as a family 
debt. 

The result will be that the decree of the 
lower Court is set aside and a decree 


Petitioner. 

V, 

Kannia Naidu and others — 

Respondents. 

Civil Bevn. Pefcn. No. 465 of 1936 De 
oided on 20th August 1937, from decree 
of Diet. Munsif. Ohmgleput, D/. 29th 
November 1936. 


passed in plaintiff’s favour personally 
against defendant 2 (as defendant 1 ^ 
reported to have einee died), also against 
the assets of defendant 1, if any, in the 
bands of defendant 8 and against tt® 
interests, if any, of defendants 3 to 6 
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the joint family properties belonging to 
tbemseWes and to defendants 1 and 2 for 
the plaint amount with interest on Bupees 
100 at 6 per cent, per annum from the 
date of plaint up to date of payment. 
Plaintiff will be entitled to his costs both 
here and in the Court below. 

O.R.K./S.O. Decree iei a$ide, 

A. I. R. 1938 Madras 133 

Vabadaohariar j. 

Panyam Thirumalappa — Appellant. 

V. 

Alaiyam Eamappa and others — 

Bee pendents. 

Second Appeal No. 722 of 1933, Decided 
on 27th April 1937, against decree of Diet. 
Court, Anantapur, in A. 8. No. 23 of 1930. 

(a) Evidence—Admiition—'Judge when eon* 
■idering weight of admiiiion cannot ignore it 
merely on gueit of bit own. 

A Jadgs when asked to oonaider the weight of 
an admlsBioD by a party oacnot igoors it on some 
guesB of hia own without plea or explanation by 
the party making the admisaion. [P 134 0 1] 

(b) Advene Poaiertion Co*»barera *— Co* 
aharer not aiierting exclusive title in himself 
but claiming title only to his own share—No 
ouster of other co-sharer. 

Where a oo-ebarer claiming adverse possession 
against other oo-sharer has never asserted exolu- 
live title in himself to the knowledge of the other 
oo-sharer and has only claimed title to bis own 
abare in the property, there is no ouster of the 
other oo.sharec and the plea of adverse possession 
cannot prevail. [P 184 0 2] 

(c) Limitation Act (1908), Art. 106 — On 
dissolution partners settling accounts ~ 
Effect. 

Where on a dissolution the partners settle the 
aoconotB of the partnership between themselves, 
tbers la no longer any question of a suit for die* 
BolatloD and aeconots within the meaning of 
Art. 106 ; AIB 1922 P C 115, Rel. on; 11 I C 
888, Dieting, (P 186 0 1] 

(d) Registration — Dissolution of partner* 
•hip and division of Immovable properties — 
Document evidencing it is not transfer from 
partneribip to Individual partners and does 

require registration — Where however 
sneb document vests immovable properties in 
pvoportfoni different from Interests held by 
partnera during subsistence el partnership, 
it may require registration. 

To speak of a transfer of title from the partner* 
J J ^^11* partnera Indlvidoally as the reason 
for Insistlog open the registration of a document 
evldeDolog dlsiolntlon and dtvleion of Immovable 
piopetllei, Is not a oorreot way of patting It; 
beoaoie a partnership Is not a legal entity like an 
Inoorpoiated body and daring the sabaUteoce of 
the partnership the title to Immovable propextiei 
bronght into the partnership or porobased with 
Iti funds veati In the partners and not in the 


paitnerebip as such. It follows from the provi* 
sioDS in S. 263, Contract Act, that all immovable 
property purchased with partnoreblp funds must 
be deemed to be held hy tbe partners as joint 
owners, Though eucb document is not a transfer 
from the partnership to tbe individual partners, 
where a settlement arrived at on a dissolution 
vests the immovable properties of tbo partnership 
in tbe former partners in proportions very difierent 
from tbe interests held by them during tbe sub* 
sistence of tbe partnership, a question of registra¬ 
tion may arise in such cases : A I li 2931 Mad 
680, Bef. [P 135 C 2; P 18G C 1] 

Ch. Baghaya Eao — for Appellant. 

Kaaturi Seshagiri Rao —for Eespondents. 

Judgment.—This second appeal arises 
oat of a suit for tbe recovery of the plain, 
tiff’s one-tbird share in certain items of 
immovable property and for incidental 
relief. It is the plaintiffs’ case that bis 
deceased brother Yerikaiappan, defen. 
dant 2, and Nettekallappan, tbe father of 
defendant 1, were partnera in an abkari 
business from 1892 to 1904, that out of 
the funds of that business they purchased 
the suit properties, that in 1904 there was 
a dissolution and settlement of accounts 
between them evidenced by Ex. A, that 
under that arrangement, provision was 
made for tbe discharge of debts and for 
division of tbe outstandings and that as 
regards tbe immovable properties which 
had been purchased with tbe funds of the 
partnership, tbe three partners agreed that 
they should be entitled to the same in 
equal shares. The plaint adds that for 
many years after tbe date of the Ex. A, 
Yerikalappa and after bis death the plain, 
tiff as bis surviving brother were receiv¬ 
ing bis one. third share of tbe income of 
the suit properties. Tbe plaint prayed for 
division of the immovable properties thus 
held in common. Defendant 1 who is tbe 
principal contesting defendant, pleaded 
ignorance of tbe alleged partnership and 
of all that is said to have happened in 
1904, though in tbe written statement some 
kind of reference is made to a dissolution 
25 years ago. The positive case put for. 
ward on behalf of defendant 1 was that 
the items now claimed by the plaintiff to 
be tbe common properties of tbe partners 
were tbe self acquisitions or separate pro. 
perties of defendant I’s father and defen. 
dant 1 also raised pleas of limitation and 
adverse possession. 

A number of issues were framed in the 
ease and they were substantially decided 
in tbe plaintiffs’ favour by the first Oonrb 
which gave him a decree for partition. On 
appeal the learned District Judge reversed 
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tbs trial Courts decree and distnisaod the 
suit partly on certain groauds of law and 
partly cn what may best be described as 
a mised finding. Hence this second appeal 
by the plaintiff. So far as the lower 
Appellate Court's judgment can be des¬ 
cribed as embodying a finding of fact, such 
tindiDg is baaed on such an obviously erro¬ 
neous approach to the case that I am 

unable to accept it as a finding binding on 
me. 

The learned District Judge accepts the 
existence of the partnership alleged in the 
plaint and its dissolution in 1904 and also 
seems to agree with the trial Court’s view 
that the items of immovable property now 
claimed were purchased with the funds of 
that partnership. Though with reference 
to hz. A he makes some observations sng. 
gesting a feeling of distrust in his mind, I 
do not read them as throwing any doubt 
on the genuineness of Ex, A. because 
defendant 1 himself accepts its genuineness. 
What seems to have oppressed the learned 
Judge 18 that inspite of Ex. A defendant I’s 
father was allowed to have the properties 
registered in bis own name during all the 
ti^me that he lived, i. e. up to 1918 and 
that he was allowed to enjoy the proper- 
ties exclusively. The strongest diapj^oof 

?-M / j ©Djoymenb or exclusive 

title of defendant Is family is the admit- 

ted partition deed Ex. D in that family 

which proceeds on the footing that the 

family had only a third share in these 

Items and without any conceivable reason 

'defendant I's family was 
ent tied only to a third share in those pro- 
pertiee might be due to the ignoranoe of 
defendant 1 as to the exact properties to 

l^efendant 1 never pleaded ignorance and 
till be came into the witness box be had 
Dever suggested that there has been any 
mistake m this respect in Ex. D. Even 
^hen he was put questions about Ex. D 
tie nonchalantly pretended ignoranoe that 
boere was any such statement in Ex. D. It 
passes my comprehension how the learned 
Judge when asked to consider the weight 
of an admission of that kind by a partv 
oould Ignore it on some guess of his own 
without any plea or explanation by the 
'party making the admission. ^ 

AbifiiV"""® necessary for the case. I 
Bhould be prepared to say that Ex. D is 

the strongest proof that defendant Vs 


A.I. R. 


family must have been giving to the other 
t^wo sharers their shares of the income; 
but it is nob necessary for the purpose of 
the case to come to any such finding. It 
is sufficient to rely upon Ex. D for two 
purposes (l) to repel all suspicion which 
learned Judge gratuitously oasts on 
Ex. A, because so late as in 1921 Ex. D 
asserts just the one-bblrd right which 
Ex. Agave to defendant I’a family and 
(2J to negative the plea of adverse posses¬ 
sion; defendant 1 candidly admits in the 
witness box that be never asserted any 
exclusive title in himself to the knowledge 
of the plaintiff and in the face of the claim 
of a title only to one.tbird in Ex. D it is 
impossible to hold that defendant 1 who 
was only a oo.tenant oould ever have 
proved ouster of the plaintiff. 

The learned Judge's auspioion against 
Ex. A seems to have been excited by the 
Reappearance of the later pages in Ex. A. 
No question has been pub suggesting any 
particular hypothesis as to this disap. 
pearanoe. In the very nature of things, 
tbe^ book could not have been in the 
plaintiff's custody from the outset and so 
long as the genuineness of Ex. A is undis. 
puted, it seems to me immaterial for the 
purpose of the decision of the questions 
raised in this case, what happened in the 
course of the later business said to have 
been carried on in partnership between 
the plaintiff and defendant I'a father. If 
defendant 1 had pleaded that in connexion 
with the later partnership the rights of 
the parties as settled at the time of Ex. A 
had been ohangecli I oan understand a 
comment about the disappearance of the 
later pages in Ex. A or the non. production 
of the accounts relating to the later part, 
nership. Neither in the written statement 
nor in hia evidence did defendant 1 put 
orward any such case. Hie whole case 
was that the property was from the very 
oeginniDg the eeparabe property of his 
labner except as regards a one-third in 
oertam items iu respect of which the case 
as put forward through D. W. 2 was that 
the plaintiff’s. brother gave it up some time 
in 1901. This last story is clearly dis¬ 
proved by Ex. A. In this state of the 
pleadings, I am unable to appreciate the 

8 criticism against the plain- 
tin s case on the ground that the Oourb 
has not been put in possession of any 
information as to what happened in con¬ 
nexion with the later partnership. Neither 
party made these later transactions any 
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pait of the ease and the plaintiff was 
therefore not oalled upon to adduce any 
information about what happened during 
that later partnership. Knowing something 
of the habits of the people of this country, 
I am unable to attach any importance to 
the registry in the revenue records in 
defendant I's father's sole name or to the 
issue of patta in his name. In the face of 
Ex. D, these considerations seem to me 
very slender to base any argument upon. 
I have therefore no doubt that defen. 
dant I, on whom the onus should properly 
be laid of disproving the continuance of 
the title evidenced by Ex. A, has wholly 
failed to discharge that onus and that on 
that ground the finding of the trial Court 
in plaintiff's favour on the question of title 
should be restored. 

The learned District Judge has also 
decided against the plaintiff on two points 
of law (I) a question of limitation and 
(2) a point of registration. 8o far as the 
decision on the question of limitation is 
oonoerned, I am unable to accept the 
learned Judge's oonolusion that Art. 106 
is any bar to the maintaioabillty of the 
present suit. In 45 Mad 378^ the Privy 
Gonnoil recognize the possibility that on a 
dissolution the partners may settle the 
accounts of the partnership between them- 
; selves. If that has been done, there is no 
' longer any question of a suit for dissolu. 

> tion and accounts within the meaning of 
.'Art. 106. That is just what happened in 
this case. Ex. A is admittedly a memo* 
randum drawn up on the dissolution of the 
partnership and embodying the settlement 
between the partners as to their respective 
rights on settlement of the accounts of 
that partnership. I fail to see how any 
-question of Art. 106 arises after that stage. 

The decision in 111 C 288^ cited before 
me by the learned counsel for the respon. 
dent is clearly distinguishable. In that 
'Oase, there had been no settlement of 
aooounts between the partners after die* 
-flolution and the suit itself was brought as 
-onp for dissolution and taking of aooounts. 
“The Court however found that by reason 
of the death of one of the partners, the 
partnership had become dissolved in law 
more than three years before the institn* 
tion of the suit. It was therefore obviously 
a pass in which the a oeounts of a dissolved 

1. Oopal Ohekty v. Ii. (J. YlJajatagbaTa Oharlar, 
A I B 1983 P 0 USsTA IQ 631^49 I A 161 
e46 Mad 878 (F 0). 

*9. Oobacdban v. Oaneihla], (1911) 1110 SeSi 


partnership had to be taken. To such a 
suit Art. 106 clearly applies. An attempt 
was then made to dissociate so much of 
the plaintiff's claim as related to certain 
items of immovable property from the bar 
under Art. 106. The learned Judges, if I 
may say so, rightly held that such a 
dissociation was impossible. It was not 
a suit governed by Art. 142 or Art. 144 ; 
the immovable properties were claimed on 
the very ground that they formed part of 
the partnership assets and whore the 
aooounts had not been taken, no Court 
oould grant relief in respect of some items 
alone of the partnership without taking 
the accounts of the partnership as a whole. 
It la in those circumstances that the 
learned Judges observed that a right to a 
division of the house oould not be estab* 
Hshed until after a full account had been 
taken of all the partnership assets and, as 
a suit for the latter purpose was barred, 
it was not possible to grant any indepen. 
dent relief in respect of the items of 
immovable properties alone. 

The objection under the Registration 
Act has caused me greater difficulty, not 
on the particular ground adopted by the 
learned District Judge but on a somewhat 
different ground. The learned District 
Judge speaks of a transfer of title from the 
partnership to the partners individually 
as the reason for insisting upon the regis. 
tration of Ex. A. That perhaps is not a 
correct way of putting it ; because a part¬ 
nership is not a legal entity like an incor. 
porated body aud during the subsistence 
of the partnership the title to immovable 
properties brought into the partnership or 
purchased with its funds vests in the 
partners and not in the partnership as 
such. As pointed out in 65 Mad 72^. it 
follows from the provisions in S. 253, 
Contract Act, that all immovable property 
purobased with partnership funds must be 
deemed to ha held by the partners as joint 
owners. Though Ex. A is therefore not a 
transfer from the partnership to the indi- 
vldoal partners, there can be no doubt 
that a settlement arrived at on a dissolo. 
tion might vest the immovable properties 
of the partnership in the former partners 
in proportions very different from the 
interests held by them during the sub* 
sistenoe of the partnership. 8. 263 (1)> 
Contraot Act, provides that t he share of 

8. Bamavler v. Bamaaabbtar. A I B 1®81 
680=188 1 0 806=66 Mad 73=60 M L J 637. 
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each partner in the partnership property 
is the value of his original contribution 
increased or diminished by his share of 
pro6t or loss. 


Narayanaswami V, Batnasabap.athy 


A. I. R. 


It ^vould thus follow that while partners 
may be joint owners of the partnership 
property, they need not necessarily be 
owners in equal shares On a dissolation, 
when the partners settle their affairs, they 
may either allot to one or other of them 
particular items in entirety or in varying 
shares, not necessarily in the particular 
proportion of the share of each partner in 
the whole partnership property. There is 
mooh to be said in favour of the view 
taken in 55 Mad 72^ that a question of 
registration may arise in such oases, though 
Ithere is also authority to the contrary. 
If in the present case there was anything 
to suggest that the arrangement under 
Ex. A gave to various partners shares in 
immovable property different from the 
shares which they held prior to the dia- 
solution, the question of registration of 
Ex. A might have been a more serious 
difficulty in the plaintiff's way. But there 
has been no suggestion anywhere that 
during the partnership stage the partners 
were not entitled to equal shares and if 
all that happened at the time of Ex. A 
was that their respective rights and the 
liabilities were fixed in particular ways as 
regards the moveable assets and that as 
regards the immovable property, they con. 
tiDued to hold the same shares in them 
as they had prior to the dissolution. I do 
not feel that 1 am bound to reject Ex A 
on the ground of non.registration. Under 
B. 4o, i P. Act, the presumption in the 
case of the co-owners, in the absence of 
evidence to the contrary, is that they held 
the property in equal shares and that is 
just what Ex. A provides for. It is on this 
narrow ground that I have come to the 
ooDolasion tbat Es. A is not inadmisBible 
on the ground of want of registration. 

I accordingly allow the second appeal 
and setting aside the decree of the lower 
Appellate Court restore the decree of the 
Uietricb Mnneif with costs here and in the 
lower Appellate Court, payable by defen- 
dant 1, (Leave granted). 


O.r.k./d.s. 


Appeal allowed. 
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Varadachariar j\ND Horwill JJ. 

N^arayanaswami Mudaliar and others 
— Defendants — Appellants. 

V. 

Ratnasabapathy Mudali and another — 

Plaintiffs — Eespondents. 

Appeal No. 229 of 1932. Decided on 
23rd April 1937, against decree of Sub- 
Judge, Salem, in 0. 8. No. 19 of 1930. 

(a) Hindu Law-Joinl famlly-Self acquiii- 
tion—half acquired properly may become 
joint f^ily property if thrown in common 
&tock -Onus lies upon person pleading that 
•eptrate properly ceased to be so to prove it 
— Mere cireumslance that thereis no evidence 
to show bow separateincomeand joint family 
income were dealt with by member is no 
ground to bold that property is not separate. 

po property which was otigioally the separate 
eelf acquired property of a member of a Hindu 
joint family may become joint family property If 
it thrown by him into the oommon 

stock with the mteotion of abandoning all eepa* 
rate claimj upon it. The onus lies on the peceoa 
DO plea(3$ that Bucb separate propocty of a 
tnember of a joint Hindu family bae at eome later 
stage ceased to bo eo, to eetabliah that it has 
b^eon 00 dealt with as to lose its separate oharaotet. 
ihe mere circumstance tbat it is not known bow 
the separate income of the memberand the incoma 
troro the ancestral property were dealt with by 
the member of the joint Hindu family cannot be a 
ground on which it can bo held that the proper¬ 
ties are nob his separate properties. To hold that 
beoauso of that fact be must bo presumed to have 
mingled the two Incomes so as to lose bis right 
over his own earnings wUJ amount to practloally 

^5 ifad 351; AIR im 
/Ifad eUandA. 8. Nos. S6S 
of im and i7 of 1925, Foll.\ 10 Cal 324 (P C)» 
Disung. [P 138 0 31 

(b) Hindu Law-Joint family-Self acquiii- 

^ on ending of-*-Tbere is no presumptioi^ 
in favour of blending’-Prosumplion if any 
can only be one of fact drawnfromsurround- 

ing Circumstances. 

doubt recognizes "blending’ 
attaohe^s to suoh blending certain legal oonss- 
^kera is no presumption in favour 
blending , The presumption if any oan only 
be one of fact to be drawn in the light of all the 

surrounding cironmstances and ioaooordanoewltb 
what la described in 8. 114, Evidence Act, as tba 
oommon course of human conduct. [P 139 0 Ij 

(c) Hindu Law-Joint family—Self aequfii* 
iion-BJending of—Trustee mixing Ms own 
funds with the funds of the cestui que Iruii 
and doctrine of blending' distinguisbed. 

uk ^ ^ trustee mixing his own fund® 

with the funds of the oestui que trust, the la* 
only oasts upon the trustee the onus of proving 
What his own funds are and distiogulehiog them 
from the funds of the oestui que trust. It Is only 
11 DQ 18 Doable to do eo tbat a presotuptloo 
iavour of the trust io roepeot of the whole fond U 
utawDi On the other bandi the reealt of tho- 
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dootrioe of bleodiog is that the whole property 
becomes as a matter of law impressed with the 
obaraoter of joint property. [P 1S9 0 2] 

(d) Will—Validity—Presumption, 

Every reasonable presumption must be made in 
favour of validating the will ae far as possible 
rather than in favour of invalidating it- 

[P 140 0 1] 

(e) Election—Minor—It ie better that Court 
itself should bold enquiry as to wbat is bene¬ 
ficial to minor, following English practice. 

Where minors have to elect either to stand by 
the will of their father or repudiate it on account 
of the fact that they are not entitled to certain 
benefits given to them if they should repudiate 
the nill, it would be better, following the English 
practice, that the Court itself holds an enquiry as 
to what is most beoefioial to the minors in the 
oiroumstances and decides accordingly : (fd66) 2 
Eq 481, Bel. on. (P 140 C 2] 

T. M. Erishnaswamy Iyer and M. B. 

Bamaobaodra Pant — for Appellants, 

B. Sifcarama Bao — for Respondents. 

Varadachariar J. —This appeal arises 
ont of a suit for partition of the estate of 
one Bubbaraya Mudaliar, who died in 
Deoember 1927. The minor plaintifTs are 
tbe sons of Subbaraya's third wife Defen. 
dant 1 is tbe son of bis first wife and 
defendants 2 and 3 are the sons of bis 
second wife. Bnbbaraya executed a will 
(£z, 1) on 17tb October 1927 whereby he 
disposed of all tbe properties, moveable 
and immovable which be then had, partly 
in favonr of the plaintiffs and partly in 
favour of tbe defendants. It is suffioient 
to say that he allotted to tbe plaintiffs a 
house and Hs. 6,000 in cash. Tbe plain, 
tiffs' advisers apparently felt that there 
was an unequal division of tbe estate and 
thought fit to institute this suit for parti¬ 
tion on the footing that all the properties 
inSubbaraya's possession were joint family 
properties and that the will was accord. 
Ingly invalid. The learned Subordinate 
Judge has upheld tbe contention of tbe 
plaintiffs and decreed a general partition. 
Hence this appeal by the defendants. 

A point was taken before the lower 
Oonrt that Ez. 1 was not duly executed by 
Bnbbaraya. This formed the subject of 
Issue 2; the learned Subordinate Judge 
has found that tbe will was duly executed 
by Bnbbaraya in a sound disposing state 
of mind. The only question therefore that 
was argued before us is that raised by 
Issue 1, namely, “whether any of tbe 
plaint properties are the self aequlsition 
of the deceased Bnbbaraya Mudaliar." On 
behalf of the appellants, Mr. Erisbnaswaml 
Iyer made a point that the lower Oonrt 


bad really proceeded on a theory of blend, 
ing or throwing into the common stock 
which was not the caeo made in tbe plaint. 
Mr. Sitarama Bao pointed out in reply 
that no such objection had been raised in 
tbe grounds of appeal nor any surprise 
pleaded. Apart from this, however, we 
are not quite sure that the learned Subor. 
dinate Judge has proceeded on a theory of 
throwing into common stock. Die obser. 
vatioD in para. 17 of tbe judgment rather 
suggests that it was bis view that Subba. 
raya's purchases and investments were 
never bis self acquisitions, because be 
never kept bis earnings separate from the 
income derived from tbe joint family pro. 
parties. As we have however beard the 
case fully on the merits, it does not seem 
to us necessary to consider whether really 
there has been any departure from the 
case made on the pleadings. 

In tbe plaint it was alleged in para. A 
that at a partition made 12 years before, 
there was a division of nnoveables, cash, 
money lending etc., and that some time 
later, that is in February 1920, there was a 
partition of immovable properties between 
Bnbbaraya and bis father and his brother. 
The obvious intention of this paragraph 
when taken with para. 5 was to suggest 
that tbe outstandings which belonged to 
Subbaraya’s estate at tbe time of his death 
really represented tbe development of tbe 
money lending business which came to 
Bubbaraya at tbe partition. Tbe plaint 
makes no reference anywhere to Bubbaraya 
having had any substantial earnings of 
bis own apart from tbe income yielded by 
the immovable properties or any other pro. 
perties that came to him at the partition. 

Tbe learned Subordinate Judge baa found 
that Bubbaraya was making a very sub. 
stantial income from bis profession as a 
native medical practitioner and that find, 
ing baa not been challenged before us. He 
has also found that at tbe partition between 
Bnbbaraya and bis ooparoeners, Bubbaraya 
obtained only certain immovable proper, 
tiee and did not obtain any cash or share 
in tbe money lending bosiness. Tbe evi. 
dence also shows that tbe annual income 
from tbe immovable properties which 
Bubbaraya got at tbe partition was some, 
where below Bs. 200 per annum. It is not 
disputed that Bubbaraya married three 
wives and had a large family to maintain. 
He had at least five sons and a daughter 
and two of his wives were alive for a long, 
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time. There can be little doubt that the 
maintenance of the family alone must have 
cost a great deal more than the income 
derived from what may be described as the 
ancestral properties that came to Subba- 
raya at the partition. The learned Sub. 
ordinate Judge therefore rightly holds that 
bubbaraya s income from bis profession as 
a native physician must have contributed 
largely to the accumulation of wealth He 
Davertbeleaa hold that as Subbaraya main, 
tamed no accounts and it did not appear 
tdat even otherwise he made any distino- 
tion between hia self acquisitions and the 
joint family properties or between the 
income derived from the joint family pro 
perties and the income derived from the 
practice of his own profession, he must 
have confused or bleudad the two incomes 
so as to ncake the two indiatinguiehable 
from each other with the result that all 
his properties muet be held to be joint 
family properties. 

The above oonolusion hee been attacked 

appellante It doee not seem to oe ceoee- 

an h relevant 

authoritiee because many of them have 

dieoueeed in recent 

U L W 302' and 50 Mad 582," and the 
unreporled judgment of Bamesam and 

47 oMq/J' and 

of statement 

of the law in para. 227 of Mnlla's book as 

may become joint family property if it has hean 

all .eparate 

The author adds that a oleat intention 

! 1 . fights must be 

Mtablishod. It has bean snggested by 

r. Bitarama Ran that the preaent ease is 

Bot exaotly the one covered by this rule 

booauee he argnee that he does not oonee^ 

tfma ° 11 *^® Pf°P®fii«s was at any 

® A property of 8ubba 

raya. Wa do not think that that way of 

BtaUng the question really solves the pro 

oIrin« Bnbbaraya’s 

yrnings at the moment they came into^is 


A. I. R. 


'■ Mid mi’leJ f0 

2 , Periakarappan Chetty 7 Aton«(-^i^^^'ni. 

A I B 1927 Mad 676=10^1 0 

683=52 M L J 671 , ^ U 290^60 Mad 


hands were his separate property and that 
he had absolute power of disposal over 
them. That is certainly a stage which the 
plaiotilTs must admit. No doubt they tried 
to avoid even that problem by suggestmg 
ID the plaint that all that Subbaraya poa. 
sessed at big death must have come out of 
the immovable properties and the cash and 
money lending business that he got for his 

share at a partition and. as we have already 
said, the plaint wholly ignored Subbaraya’s 
independent earnings. But on the facts as 
now found the plaintiffs cannot get away 
from the fact that Subbaraya starts with 
a large amount of money in his hands 
which at the initial stage were undoubtedly 
at his absolute disposal and were not 
derived from the joint property. It is true 
coat he had a small inoome every year 
from the ancestral properties as well. It is 
also true that Subbaraya kept no accounts 
and we are not therefore In a position to 
say either that he brought both sets of 
income into one account or that he did not. 
II, as the authorities suggest, the onus lies 
upon the person who pleads that what 
was at any particular moment the separate 
property of a member of the joint Hindu 
family has at some later stage ceased to be 
sstablieh that it has been so dealt 
with as to lose its separate oharaoter, it 
floes not appear to us that the plaintiffs 
oan succeed merely upon the oiroumetanoes 

Subbaraya dealt 
iooome. It will be 
throwing the onus on the wrong 

bn that because we do not 

dealt with the two sets of 

minM *u^ presumed to have 

g ed them so as to lose bis rights over 
hi9 own earnings. Our attention has been 
drawn to the observations of the Lahore 

A I R 1930 Lah 613* aft 
P- 617, to the following effect; 

evidence that he wai 
® ^oquiBitione etriotly eeparate, the 

whole income of the 
whatever source derived went Into 

married members were 

respect, unable to 
pb this presuDcption as well foauded, 

I ®.?*Py®®8ion the whole income of the 
lamily used by the learned Judges in the 
paflflag® abovd quoted is somewhat am* 
oiguous. It looks as if the learned Judges 
meant what each member of the family 

^ ^ ® W30Lah 6l3 
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or any member of the family was earning. We venture to think that the presumption 


If so, we are not aware of any warrant 
for laying down a general presumption in 
the form enunciated by the learned Judges. 
It is not contended by Mr. Sitarama Bao 
that there is any presumption of Hindu 
law to that effect. It is one thing to say 
that the Hindu law recognizes ‘blending’ 
and attaches to such blending certain legal 
Qonseguenoes, but it is another thing to say 
that there is any presumption in favour of 
blending. We would respectfully say that 
we are aware of no authority in favour of 
such a presumption. The presumption, if 
any, can only be one of fact to be drawn 
in the light of all surrounding circum. 
stances and in accordance with what is 
described in 8.114, Evidence Act, as the 
' common course of human conduct. Dealing 
with the income derived by a Hindu 
widow from her husband’s estate, it was 
laid down as early as 25 Mad 351* that 
Ihe reasonable presumption to make in 
respect of any person having income at 
his or her absolute disposal is that he or 
she intended to reserve to himself or her. 
self that power of disposal unless there is 
evidence to the contrary. This aspect of 
the matter has been emphasised in the 
'Unreported judgment of Bamesam and 
Jackson JJ., already referred to and we 
need not labour it. 

A decision of a Bench of this Court in 
A I B 1928 Mad 561,^ may perhaps be 
■said to state the position in terms some, 
what favourable to Mr. Sitarama Bao's 
'Contention, The learned Judges in that 
case were prepared to draw an inference 
that a brother.in.law who bad earnings of 
his own intended to throw bis earnings 
into the stock from the fact that be was 
contributing to the maintenance of bis 
deceased's brother's widow not merely 
from the Income of the admitted joint 
family property but even from bis own 
earnings. It is not for us to say whether 
■as an Infarenoe of fact the learned Judges 
^ara justified in drawing such an Inference 
-or not, bub it seams to us to put the matter 
too high to say, as the learned Offg. 0. J. 
caid, that mingling a portion of one fund 
with another fund raises a presumption 
-not merely in respect of the portions 
cnized but also In respect of the balance of 
^he earnings in the hands of the acquirer. 

4. A^naa v. Yenkayya, (1909) 96 Mad 861=19 
11 £i 7 5i 

Krlibnamaohariai v. Ohellammal. A1B1998 
Mad 661=107 1 0 641. 


to be drawn in the circumstances of the 
present case do not warrant the necessary 
inference which the learned Subordinate 
Judge felt obliged to draw from the ab¬ 
sence of accounts showing that Subbaraya 
kept his earning separate from the income 
derived by him from the joint family pro¬ 
perty. 

Mr. Sitarama Bao called in aid the 
analogy of a trustee mixing his own funds 
with the funds of the cestui que trust ; we 
do not think that that is a true analogy- 
In those oases the law only casts upon the 
trustee the onus of proving what bis own 
funds are and distinguishing them from 
the funds of the cestui que trust. It Is only 
if he is unable to do so that a presump-l 
tioD in favour of the trust in respect of the 
whole fund is drawn. On the other hand, 
the result of the doctrine of blending isi 
that the whole property becomes as a 
matter of law impressed with the obarao-! 
ter of joint property, It was also suggested' 
that as 8ubbaraya must have been receiv¬ 
ing eometbing like Bs. 200 every year 
from the joint family property, that 
amount might have gone into some of the 
assets that existed at bis death. But if be 
has been spending very much more than 
that amount on the maintenance of the 
joint family, there is no reason to presume 
that his separate moneys were spent on 
the maintenance of the family and that 
the income from the joint family went 
into the investments. 'Whatever may be 
the position, when tho income from joint 
funds might have left a surplus over the 
requirements of the joint family, it does 
not seem to us necessary or reasonable to 
draw the inference, even where the income 
from the joint property is far below the 
requirements of the family, that the in. 
vestments made by the earning member 
were made in whole or in part out of the 
joint income. If the matter rested on pre. 
sumptions alone, we should have held that 
the plaintiffs had not made out that the 
subsequent acquisitions of Subbaraya were 
either joint property or bad been thrown 
into the joint stock. 

Mr, Sitarama Bao however relied on 
two items of conduct (l) that Subbaraya 
had dealt with both sets of properties on 
the same footing in his will and (2) that 
one item of immovable property which 
Subbaraya got at the partition bad been 
sold by him in 1926 under Ez. 9 for 
Bs. 1.000 out of which Bs. 300 is admit. 
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tedly traceable to a hypothecation bond 
DOW in existence and nothing is known of 
the balance of Rs. 700. So far as the oir. 
ODcnatances first mentioned are concerned, 
the vakil who drafted Kx. 1 has spoken to 
the conversation between himself and 
Subbaraya in connection with the inclu. 
^’on of the ancestral properties in the will. 
They are undoubtedly of very small value 
as compared to Subbaraya’s acquisitions 
and we see no reason to think that the 
explanation given by the witness does nob 
represent tho truth. Even otherwise the 
mere fact that Subbaraia might have 
made a mistake in assuming that he could 
dispose of tho joint family properties by a 
will when he was giving them to his own 
sons does not justify the inference that he 
intended to lose his power even over bis 
self acquired properties. Every reasonable 
presumption must be made in favour of 
validating the will as far as possible rather 
than in favour of invalidating it. Wo are 
therefore nob prepared to draw an infer, 
ence adverse to the appellants from the 
mannor in which Subbaraya dealt with 
the two sets of properties in bis will. The 
observations in 10 Cal 3-M'’ at p. 337 
which Mr. Sitarama Rao relied on in this 
connection must be road in the light of 
the facts found in that case and with due 
regard to the ciroumstance that at that 
Mme the prevailing view in respect of a 
indu widow a savings and investments 
was more strongly in favour of the theory 

tLT'T'' husband's estate 

later autho. 

fi, w? laots in that case 

were that the widow’s purchases consisted 
of shares of lands in which the husband 
was a share holder to a larger extent" and 
tbe purobases were made within a short 
time after the husband’s death. 

As regards the proceeds of the sale under 
g, the plaintiffs are no doubt entitled 
to contend that the hypothecation for 
Es. 300 must be treated as joint family 
property But we do not think that the 
inability of defendant 1 to explain what 
□ubbaraya did with the remaining Bs 700 
can be used against the defendants. De/en 
dant 1 was not a party to Ex. 9 and there 
[8 nothing to suggest that he has kenfc 

The plaintiffs advisers are aware of Sub 
b»aya 8 mveatmepte as they are B peoified 

Bar 469 (PC). ^ ^ ^ <18=4 


in the will, and if by proximity of time or 
by other means it had been possible to 
suggest^ any connection between this sum 
of Rs. <00 and any of Subbaraya’s invest¬ 
ments, the position might have been 
different. For aught we know, Subbaraya 
might have spent away the said sum of 
Rs. 700. We do not think therefore that 
that circumstance suggests any inference 
ID plaintitf s favour* 

The result is that the decree of the lower 
Court cannot be sustained iu the form in 
which it has been passed. Likewise, the 
claim for partition of all the properties 
left by the deceased Subbaraya is not 
maintainable. As Subbaraya's will com¬ 
prises joint family properties as well as 
properties which we have held to be self, 
acquired, and as the plaintiffs have under 
that will been given certain benefits which 
they may not be entitled to retain if they 
prefer to repudiate the will, they must 
elect either to stand by the will or to 
repudiate it. We allowed the matter to 
stand over for some time to see if the 
plaintiffs next friend is able to do any. 
thing in the matter. But their learned 
counsel represents that as the next frieud 
18 a woman, it will be better, if following 
the English practice, the Court itself holds 
an enquiry as to what is most beneficial 
to the minors in the circumstances andi 
decides accordingly ; see (186(>) 2 Eq 481,’ 
and also the passage in Mulla’s Transfer 
of Property Act. p. 157. We must accord, 
ingly call upon the lower Court to make 
an enquiry after giving notice to both 
parties and ascertain whether it will be 
more advantageous for the plaintiffs to 
confirm the will and take the benefits con. 
[erred upon them by the will or to repudiate 
the will and limit their claim to a parti, 
ion of such of the properties as according 
0 e directions above contained must be 
iieid to be joint family properties. The 
report will be submitted before 10 th 
anuary 1937 , jq objgotjons. (The 

report and the final judgment are not 
neeessary for purposes of this report.) 


S.O./r.k. 


Order accordingly. 


2 Eq 481=14 I* I 
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A. 1. R. 1938 Madras 141 

Leaoh C. J. and Vabadaohakuk J. 

Bahiman Bibi Saheba —Appellant. 

V. 

Mahboob Bi Bi Saheba and others —* 

Bespondents. 

Appeal No. 52 of 1935, Deoided on lat 
September 1937, against decree of City 
Civil Judge, Madras, in 0. S. No. 169 of 
1933. 

Mfthomedaa Law—Legitimacy —' Marriage 
with living wife'a filter—Children of such 
marriage are legitimate. 

Marriage by a Mahomedaa with his living 
wife’s sister is invalid and not void. If such a 
marriage is ooneummated, the ohildren born of 
euoh marriage are legitimate : dIB 1917 Bom 
Sll, Bel. on ; 2SJ2al 130, Dissent. [P 141 0 2 ; 

P 142 0 1) 

C. Sarangarajan — for Appellant. 

A. B. Nambiar and Bafinddin Ahmed — 

for Bespondents. 
Leaoh C. J. — This appeal raises the 
question whether a ohild of a marriage 
oontraoted by Mabomedan with hie wife's 
sister, the wife being alive, is legitimate. 
It also raises questions with regard to the 
right of certain parties to payments on 
aocount of mahr. The suit was filed by 
the appellant for the administration of the 
estate of her deceased father, Syed Maho. 
med 8aheb, a Sunni Mabomedan, who 
died in Madras on 17th July 1930. There 
were ten defendants, a widow and the 
sons and daughters of the deceased. Hea. 
pondent 1 is the widow. The appellant 
and respondent 3 are the children of the 
deceased's first wife, who predeceased 
him. Bespondents 2, 5, 6, 8 and 10 are 
the sons and daughters of respondent 1 by 
the deceased. Bespondents 4 and 9 are the 
ohildren of the third wife, who also pro. 
deceased her husband. Bespondent 7 is 
the son of the fifth wife, who survived the 
husband, but died before the suit was 
instituted. Bespondent 1 was his fourth 
wife, and she and the fifth wife were sis* 
ters. It is contended by the appellant 
that respondent 7, who is the son of the 
younger BUter, is illegitimate, his mother 
baying married the deceased while her 
sister was alive. It is said that the 
Mabomedan law prohibits a Mabomedan 
marrying hie wife’s sister and if he does 
take her as a wife her ohildren have no 
share in the inheritanoe. Defendant 7 
denies that he is Ule^fclmate and therefore 
claims to be entitled to share in the estate 
of bis deoeased father. The learned trial 


Judge held that the marriage was irregu. 
lar, but that this did uot ailect the legiti. 
maoy of defendant 7. With regard to the 
matter of mahr, the claimants are res. 
pendents 1 and 7, respondeat 1 claiming in 
her own right and respondent 7 as bis 
mother's heir. The learned Judge held 
that they were each entitled to a sum of 
Es. 585 by way of mahr. The appellant 
says that they are entitled to nothing. 

The question whether a Mabomedan 
may marry the wife’s sister during the 
lifetime of his wife has been considered by 
the Calcutta High Court and by the Bom¬ 
bay High Court and they have arrived at 
different conclusions The Calcutta case 
is that in 23 Cal 130,^ and the Bombay 
case, that in 41 Bom 485.^ The Calcutta 
decision stands alone, bat the Bombay 
decision has the support of all the prin- 
cipal modern works on Mabomedan Law. 
The Calcutta High Court holds that a 
Mabomedan cannot lawfully marry his 
wife’s sister, and that if he has marital 
relations with bis sister-in-law during bis 
wife's lifetime, the children horn of the 
union are illegitimate. This decision is 
largely based on a passage from the Koran. 
The Koran does prohibit a man marrying 
his wife's sister, as it prohibits a man 
marrying bis wife's daughter. The Bom. 
bay High Court oousiders that Mahome. 
dan law recognizes a difference between a 
marriage which is void from the beginning 
and can never become lawful and a mar. 
rlage with a person who may later become 
a lawful wife. In the case of a marriage 
with a wife’s sister, the marriage would 
become lawful on the divorce or death of 
the wife. This view finds acceptance in 
the Fatwa-i-Alamgiri, which is of undoubt. 
ed authority. It dates from about the 
middle of 17th century. Beaman J. in 41 
Bom 485* gives it the place in the Maho- 
medan law which the Institutes of Justi. 
nian occupy in Boman law and points out 
that it was written when Mahomedanism 
was at the height of its power in this 
country. Modern text books, as I have 
Indicated, are unanimous on the question. 
In Edition 2 of Baillie’s Digest, the follow, 
ing passage appears at p. 157 of Part 1 : 

An invalid marclage baa no legal effect before 
oonaammation ; ao that If a man ahonld marry a 

1. Aiznnniaaa Ehatoon v. Earlmannlaaa Eha* 
toon. (1896) 28 Oal 180. 

3, Taibi Abalal v. Mo«U Ehan Alikan, (191T) 4 
AI B Bom 311=89 I 0 608=41 Bom 406= 
19 Bom L B 800. 
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wotaaa by a contract which is invalid by reason 
of hie having previously touched her mother 
with desire, and should then relinquish the wife 
he might lawfully marry the mother. But after 
coneumination it is joined to valid marriages 
as to Its effoctP, one of which ie the establishment 
of nusQb or the child's paternity, as already men¬ 
tioned. 

The editor of Edo. 5 of "Wilson’s Anglo. 
Mahomedan Law" acoepta the Bombay 
decision although Sir Roland Wilson him. 
self favoured the contrary opinion. Ameer 
Ah states the position as follows (Edn 4 
Vol. 2. p. 326J : 

Thus a man may not marry two sisters or a 
woman and her niece by the same contractor one 
after another whilst the previous marriage is sub- 
sIstiDg. But If such a marriage is contracted in 
,fac6, It IS invalid (fasid) but not void (batil), for 
the prior marriage may become dissolved at any 
time by the death or divorce of one of them and 
thus validate the second union. Acoordingly, 

eeparate the parties^on 
the ground of the invalidity of the marriage, If it 
Is consummated the issue would be affiliated to 

limate ohiirn '>'= ‘'S'- 

^is opinion is emphasised at p 391 
In Edn. 10 of Mulla [p. 179} it is said that 
the bar of unlawful conjunction renders a 
marriage irregular, not void, and at p. 180 
there is express dissent from the Calcutta 
decision. In view of this weight of 
authority wo feel bound to accept the 
Bombay decision as being correct. While 
it 18 true that the Koran does prohibit a 
man marrying the sister of his wife during 
her hfetime. it is clear that this passage in 

fn! fk ^e°*ar. 

ing the children of such a marriage to be 

ulegitimate. In fact no writer on Maho- 

medanlawhas ever suggested that in the 

case of an invalid marriage, as opposed to 
a void marriage, the children are illegiti. 
mate. Of course where a Mahomedan 
marries a person contrary to law, and it is 
not possible in any set of oiroumstanoes 
for that unionito become regular, the issue 
would not be legitimate. The present 
case 18 one where the marriage was against 
the law when it was contracted but it was 
capable of becoming a valid marriage and 
therefore was valid so far as respondent 7 
18 oonoerned. For these reasons we con 
sider that the decision of the learned trial 
Judge on the question of legitimacy of 
respondent 7 was correct. 


A. I. R. 

his mother’s mahr ; but ho was allowed 
to raise the question in the course of 
argument. We consider that as this gues. 
tion of mahr was not dealt with ade. 
quately by the learned advocates in the 
Court below, it will be better to send the 
case back for further evidence on the ques¬ 
tion whether respondents 1 and 7 are 
entitled to payments on account of mahr 
and on the question of the amounts. 
Accordingly the decree of the lower Court 
will, so far as it affects the matter of 
mahr, be set aside and the case remand¬ 
ed for re-trial on this question. Leave 
will be granted to defendant 7 to amend 
ti8 written Btatement 8o as to make it 
quite clear that he is claiming to have 
paid out to him the money which he says 
was due to his mother on account of 
mahr. As the appeal has succeeded in 
part and has failed in part, we propose to 
make no order as to costs. 

C.R.K./s.O. Appeal partly allowed. 
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Velagaleti Veerayya — Petitioner. 

V. 

Kandepu i^arasimharao and another~~‘ 

Respondents. 

Civil Revn. Petn. No. 1509 of 1935, 
Uaoided on 20th January 1937, from 
decree of Sub.Judge, Tenali, D/. 18 th 
April 1935. 

Provincial In.olvency Act (S of 1920). S. U 
- Proved debt; - locluiion of debt by IbmI- 
vent in bu petition of iniolvency doei not 

Mete inclusion of a debt by the iosolvenk In the 
BohedQle of debts ajed by him along with the 
insolvanoy petition does not make the debt 

“ 08 t a debt ‘provable’s AIR 
2934 Mad m, Foil. [PH3 01) 


With regard to the question of mahr 
tho position IS very nnsatisfactory, It is 
impossible on the eyidenoe to say whether 

anything is due. Bespondent 7 in faot 
made no olaim in his written statement to 


G. Chandrasekhara Sastry — 

„ ... for Petitioner, 

V. Yiswanatha Sastry 

for Bespondenth 

Order, Section 78 (2), Proviooial loflol' 
venoy Aofc only applies to debts ” proved 
under the Act, and not to debts ‘ prov« 
able . The facts of the ease here as I 
understand them are that the defendant 
filed an insolvency petition on 6th March 
1930 and was adjudicated on 6th Septem- 
her 1930. Subsequently the adjudioatloD 
was annulled on Slst August 1982. The 
date of the promissory note is 4th Novem* 
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ber 1928. Therefore unless S. 78 (2) oan 
be relied upon by the creditor, the claim 
in the suit was barred by limitation. The 
facts appear to be that all that was done 
with regard to the suit debt was that it 
was included by the insolvent in his 
schedule and nothing more. The learned 
Subordinate Judge holds that the debt was 
thereby “ proved " relying on a Calcutta 
decision and overlooking the decision in 57 
Mad 767.^ He also adds in farther support 
of his view that he cannot imagine any 
better proof of the debt than its admission 
by the insolvent by his including it in his 
schedule of debts. That no doubt is some 
evidence of the ezistenoe of the debt, but 
nevertheless the question still remains as 
to whether or not the debt has been 
“proved" under the Act. In my view 
the debt is not proved under the Act by 
its mere inclusion in the schedule of the 
insolvent. The matter has been fully dealt 
with in my own judgment in 57 Mad 767^ 
and it is quite clear from it that such a 
debt as this is at the most debt “prov- 
lable" in the insolvency and not a debt 
“proved". The lower Court was therefore 
wrong in its oonolusion and the decree of 
the lower Court is therefore reversed and 
the suit dismissed as being barred by limi. 
tation. The 0. B. P. is allowed with costs 
here and in the lower Court. 

O.R.K./B.D. _ Bevision allowed. 

1. Lakshml Bai v. Rokmaji Rao, (1934) 91 A I B 
Mad 466 = 1611 C 284 =: 67 Mad 767 = 67 
M L J 45. 
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Wadsworth J. 

In re 8, T. Nambi Cheity ~~ Insolvent. 

Petition No. 453 of 1936, Decided on 
6th September 1987. 

^ Pruideaey Towns Iniolvenej Act (1909), 
S. 49 (3)—Proposal of Official Assignee to pay 
finendng creditor 25 % of not reelizations 
fvou Utigelion es purcbese price end to treat 
•neh price «• 'costs in edministretion* is 
nellber against law nor impracticable. 

» truiteo in baokroptoy (In 

India the Offlolal Aulgnes or Receiver) to boy the 
flnanolM guarantee of one of the oredltora by pro* 
mlelng him a proportion of the net lealliatlone 
M the price of his utvloes and to treat the 
expenditure as a legitimate park of the ooit of 
salting In the aiMta of the estate. [P144 01] 

Amignae that the 
uaamDlfyiog oredltor shaU be promiMd 36 % of 
tte nek realleatlona to the eakata from a oeitain 
UUgMion M iha porohaw prloe for hli aasiitanoe 


aod that this price shall be treated as "costs of 
administration" under 8. 49 (3) aod that all the 
creditors inoludiog tbo indemnifying creditor 
eball share rateably in the balance of the realisa¬ 
tions, is in effect a scheme whereby the OfBoial 
Aesigoee, just as be buys tbo services of an 
advocate and debits tbo cstato, may buy tbo ser¬ 
vices of guarantor and debit the ostate. There is 
neither legal nor praotioal objection to euoh pro¬ 
posal nor is there an ofience againet the principle 
of eqnality of distribution of assets ; (i$69) 40 Ch 
D 481, Applied A I R 1929 Mad S65. lief. 

[P 144 C 1] 

Official Assignee in person. 


Order.—This application by the OfiBoial 
Assignee relates to a difficult and impor¬ 
tant question which is constantly arising 
in insolvency work, namely, how is an 
individual creditor, who is willing for a 
consideration to finance and indemnify the 
Official Assignee in an attack on an alleged 
fraudulent alienation, to be compensated 
for the risk which be runs, without offend, 
ing against the principles on which the 
insolvency law is based. A former pro- 
posal that the financing creditor should be 
rewarded by having his debt paid in full 
in priority to the other creditors out of any 
amount that might be recovered, was 
disapproved by Yenkatasubba Bao J. in 
55 M L J 657^ as being opposed to the 
policy of equal distribution of assets, though 
the then Chief Justice in the appeal from 
that decision (0. S, A. Nos. 100 of 1927 and 
5 of 1928) observes that such an arrange- 
ment might be unobjectionable if the other 
creditors consented to it. 


In bis present report, the Official Assi- 
gnee saggests another way of attaining the 
same end aod asks for the Court’s direc¬ 
tions. He desires to attack a purchase by 
the insolvent in the name of bis wife as 
fraudulent. The creditors as a body are 
sot willisg to act and no individual cre¬ 
ditor is prepared to run the risk of 
indemnifying the Official Assignee unless 
he gets some substantial benefit (in addi. 
tion to bis rateable dividend) out of the 
proceeds in case of success. This seems to 
me perfectly reasonable—the creditor who 
risks having to pay all the costs of failure 
naturally looks for something more than 
those who have refused to bear their share 
of the risk in ease of success. All that he 
will get by way of preferential rights under 
the Insolvency Buies (0. 6, B. 9) is a 
first obarge on the realisations for any 
actual disbursements with interest thereon, 

1. In E6 Fnzuabotluuxidai and Brce., (1939) 16 
AIR Mad 866=11610 186=66 M L 7 667. 
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Obviously this is not a very powerful 
inducement to altrulstio action. The Ofli. 
oial Assit’nea therefore proposes that the 
indemnifying oreditor shall be promised 
25 per oont of the net realisations to the 
iSstate from this litigation as the purchase 
price for his assistance, that this price 
shall be treated as “costs of administra- 
tion” under S. 49 (3), Presidency Towns 
Insolvency Act, and that all the creditors 
jfincluding, of course, the indemnifying 
creditor) shall sharoratoablyin the balance 
•of the realisations. 


'ENKATANARASIMHAM A, J, j 

A. I. R. 1938 Madras IH 
Burn and Lakshmana Bao JJ. 
Pola Venkatarama Sastri — Appellant 


I can see no legal nor practical objection 

to this proposal It is in elfeot a scheme 

whereby the Ollicial Assignee, just as he 

buys the services of an advocate and debits 

the estate, may buy the services of a 

guarantor and debit the estate. There is 

|Do offence against the principle of equality 

of distribution of assets: all that is pro. 

posed is to treat as a legitimate expense to 

the estate the cost of procuring for the 

Official Assignee an insurance against the 

consequences of failure. The scheme is, in 

fact, very similar to that approved in 

(1839) 40 Ch D 481,^ whereby when 

bankruptcy intervened in the middle of an 

action by the bankrupt and the trustee 

was unwilling to incur the risk of eon. 

tinuing it, one of the creditors was per. 

mitted to do so at bis own expense and 

nek in return for ^tb of the net realisations 

from the action. It was held that this 

arrangement offended neither against the 

law Of maintenance nor against the law of 
bankruptcy. 

The only differenoa between that ease 
and the present proposal is that we are 
now concerned with a new litigation, not 
with the continuance of a pending action, 
ibis difference does not affect the reoogni. 
|tion of the principle, viz. that it is lawful 
for the trustee in bankruptcy to buy the 
financial guarantee of one of the creditors 
jby promising him a proportion of the net 
jrealisations as the price of his services 
and to treat this expenditare as a legi¬ 
timate part of the cost of getting in the 
assets of the estate. I therefore approve 
of the Offioial Assignee’s recommendation. 

O.R.K./s.O, Application allowed. 

2. Guy V. Ohutohlll, (1889) 40 Oh D 481=68 L J 

Oh 346=60 LT 478=37 WR 604. 


g Kakumanu Venkatanaraiimhain am 

g another Respondents. 

.Appeal No. 84 ot 1936, DAeided on 26U 
August 1937. 

Limitation Act (1908), Art. 182-Applica’ 

i tion for execution without copy of decree- 
I Ouch application is ‘in accordance with law' 
J and sav€s limitation, 

Und.rO. 21 . R. u, Civil P. 0., there Is ao 
oblig.ition 00 the decree-holder to produce a copy 
of the decree along with the application for eieon. 
tion. An application therefore made without a 
copy of tho decree ie “in accordance with law” 
even jf it is rejected for non.production of a copy 
of febodeoreo required by the Court under 0.31, 
R- 11 (3). and eaves limitation. (P 144 0 9] 

Ch. Raghava Bao and Kothandarama 
Naioar — for Appellant. 

M. Sriramamurfchi — for Respondents. 

Judgment, We are unable to support 
the order of the learned Subordinate Judge 
m this ease. The final decree in 0, 8, 
No. 15 of 1936 expressly provides for sale 
of item 6 to disobarge the debt due tode. 
fendant 2 (appellant) under his prior mort. 
gego. This is in pursuanoe of the proviaiou 
in the preliminary deoree declaring that 
ha should be at liberty to apply for the 
sale of the mortgaged property (item 6). 
Whether that direction is right or wrong 
is nob a question wbioh oan be discussed 

^ Court executing the deoree. It is 
quite impossible to hold that the deoree is 

merely deolaratory of the rights of defen* 
dant 2. 

As for the point of limibation, it cannot 
he said that the appellant’s application of 
2l8t September 1932 was not an applioa. 
tion in aooordanoe with law, There was 
no obligation on him, under 0. 21, B. 11,| 
Civil P, C., to produce a oopy of the deoree 
with the applioabion. Under 0. 21, B. U 
(3), Civil P. C., the Court required him to 
produce a oopy of the decree. He failed to 
Jo so and his application was aooordingly 
rejected on 10th March 1933. His appU- 
nation when made was perfectly "in aooor- 
dance with law" and the order of lOt^ 
March 1933 was the final order on it. 
His present application dated 16bh April 
1934 was therefore clearly in time. Ih® 
appeal ie accordingly allowed. The exeon* 
tion applioabion mast be restored to fii^ 
and disposed of aooordiog to law. Th® 
contesting respondent, the plaintiffi ffiii 
pay the appellant’s costs in both Courts* 
O.R,E,/g,o,_ Appeal allowed* 
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SPECIAL BENCH 

Leach 0, J., Varadachariar 
AND King JJ. 

Commissioner of Income-tax, Madras. 

V. 

Andhra Insurance Co. Ltd., 
Masulipatam. 

0. P. No. 34 of 1937, Decided on 22nd 
October 1937. 

4 (a) lneome*tftx Act (1922), Si. 22 and 59 
—Rulei under S. 59, R. 25—Expreiiion ‘last 
preceding valuation’ tneani lait preceding 
valuation at the time of return. 

The expression ‘last preoediog valaailon’ in 
B. S6 means the last preceding valuation at the 
time oi leturn and does not mean the valuation 
covering the last valuation period terminating 
before let April of the year of assessment. 

[P 146 0 1] 

An InBUcanoe oompany made valuation of its 
profits every four years. The first valuation was 
made in December 1930 and was for the period 
1936'1939. The next valuation took place in 
December 1984 and was for the period 1930>1933. 
The oompany made return of its inoome in June 
1934 based on the valuation oovering the period 
ig26*i9a9 : 

Beld that as the last preoediog valuation when 
the return was submitted was the valuation 
covering the period 1926*1939, the return was 
on the proper basis, [P 146 0 3; P 146 0 1] 

(b) loeome-tax Act (1922), Si. 34 and 59— 
Rules under S. 59, R. 2S-lncome.tex Officer 
cannot depart from proviiient of R. 25 and 
reopen aisesiment under S. 34. 

Rule 36 Is of a mandatory obaraoter and pro¬ 
vides the only maunee in which the income, 
profits and gains of life assaranoe companies oan 
be asoertained and it is not open to an Inoome-tax 
Officer to depart from its provisions and to reopen 
atsessment under 8. 84 : A J R 29S1 Lah 441, 
Approved, [P 146 0 1] 

M. Patanjali Saatrl — for I, T. Oommr. 

N. Rama Bao — for Assessee. 

Leach 0. J.—The asaesBee in this oaae 
ia a life inaaranoe oompany carrying on 
baaineas at Maaolipatam, having been 
Inoorporated in the year 1925. Under the 
provieiona of 8.8, Life Aaanranoe Gompa. 
olea Aot. 1912, a life aaaaranoe company 
ia required onoe in every five years, or at 
euoh shorter Intervala as may be. prea. 
oribed by the instrument oonatitating the 
oompany, or by its legolationa or by 
lawB, to oanse an Investigation to be made 
by an actuary into its finanoiai condition, 
Inoluding a valuation of its liabilities. 
Ibis oompany deeided that the valuation 
ehonld take plaoe every four years. The 
first valuation was made in Deoember 
1980 and was for the period ended 3 let 
1988 M/19 A so 


Deoember 1929. The next valuation took 
plaoe in Deoember 1934 and this was for 
the four years ended Slat Deoember 1933. 
Under 8. 22, Income-tax Aot, the prinoi. 
pal officer of every oompany shall prepare 
and on or before 15th June in eaoh year, 
furnish to the Inoome-tax OOioer a return 
in the prescribed form and verified in the 
prescribed manner of the total income of 
the oompany during the previous year. 
On 30th June 1934, the secretary of the 
oompany furnished the return oontem. 
plated by this seotion. It was 15 days 
late, but the Inoome-tax Officer accepted 
it and assessed the company to inoome. 
tax on the basis of the return. R. 25 of 
the Inoome-tax Rules provides that in the 
case of life assurance oompanies inoorpo- 
rated in British India, whose profits are 
periodically asoertained by actuarial valua¬ 
tion, the inoome, profits and gains of the 
life asauranoe businesa shall be the ave¬ 
rage annual net profits disolosed by the 
last preoediog valuation. This Rule was 
framed under the provisions of S. 59 of 
the Aot and has effect as if enacted in the 
Aot. 

The return whiob the seoratary fur. 
niahed to the Income-tax Officer on 30tb 
June 1934 was baaed on the valuation for 
the period ended 31st Deoember 1929 and 
on this basis the income of the company 
for the account year 1933 was Rs. 8294. 
The company paid the amount of the tax; 
but when the valuation for the four years 
ended 3lBt Deoember 1933 was published 
in Deoember 1934 it was found that the 
profits bad greatly increased. If the 
assessment bad been based on this return, 
the amount of the income would have 
been Rs. 39,755 instead of Rs 8294. 
When this was discovered by the Inoome- 
tax Officer, he issued a notice under 8. 34 
of the Aot intimating hia intention to 
assess the oompany in respect of the 
year 1933 on the farther sum of Rupees 
31,461 (the difference between Rs 39,765 
and Rs. 8294) on the ground that this 
was inoome which bad escaped assess¬ 
ment. The company objected and asked 
the Commissioner of Inoome-tax to refer 
the matter to this Court under the provi- 
sioDs of 8. 66 (2). The Commissioner 
has aooordingly referred the following 
question : 

Whsthae fcbe 'last preceding valaatlon* ot the 
surplus of ths oompuDj for thd pnrposos^ of tbs 
assesamenfc to be msAe for tbe year of aBsesamenJ 
1984*86 was in kbe oiroaznskanoes of (he ease (hak 
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coveriEg the years I92G-29 or that coverlna the 
years 1930-33 ? ® 

The locorae-tax CommiasioDer io bia 
reference has oipreaaed the opieion that 
|the Jocome-tax Officer is entitled to re. 
open the aaaesament under S. 31, not. 
withstanding the wording of li. 25. He 
oontenda that the expreaaion ‘the last 
preceding valuation' must be taken to 
|mean the valuation covering the last 
iValuation period terminating before Ist 
April of the year of assessment. This con. 
tention ignores the wording of H. 25. The 
.wording is perfectly clear, and iays that 

' ^ life assurance company 

.shall be the average annual neb profits 
.disolcsed by the last preceding valuation, 
that 18 the last preceding valuation at the 
time of the return. The return must be 
made by 15th Juno after the end of the 
year of aooount. unless the Income, tax 
Officer extends the time at the instance 
of the assessee. In this case the last 
preceding valuation when the return was 
submitted was the valuation made in 
December 1^30 for the period ended Slst 
eoember 1929. As I have said, the words 

of the Bale are perfectly clear and they 

must be given their plain meaning. Giving 

them their plain meaning, the return 

made in June 1934 was made on the pro. 
per basis. ^ 

In these oireumstances the Income-tax 

under's ^ 

under S. 34 of the Act, as no income bad 

escaped assessment. The return had been 

made in accordance with the statute and 

the tax bad been paid. In 12 Lah 757^ 

U was pointed out that B. 25 is of a 

mandatory character and provides the 

only manner in which the income, profits 

and gams of li^fe assurance companies can 

be ascertained and that it is not open to 

an Income-tax Officer to depart from its 

provisions, With this opinion we are in 

entire agreencent. It follows that the 

answer to the reference is that the last 

preceding valuation of the surplus of the 

company for the purposes of the assess 

ment for the year 1934-36 was that 
covering the years 1926-29. As the nrTm^ 
pany has succeeded, it will be enkitlpi^^’ 
its coats which we fix arBs. 25a 

O.R.K./D.S. Answer according ly. 

1. Lftxmi loettranoe Co LiS rTi! — 


Mookan Servai ~ Appellant. 

V. 

Muthayya Servai and another — 

Bespondents 

Second Appeal No. 372 of 1933, Decided 

decree 

of bub.Judge, Sivaganga, in A. 8 . No. 107 
of 1932. 

« Principal end agenl - Contract by elder 
brother to mortgage hu tister'e preperty- 

*’*"*‘^ by brother in hi. own name 
without any qualification — But in body of 
document, brother de.erlbed a. authorized 

poMonal liability of per.on .igning contract. 

®'S 08 a contract in bie own 
‘ qualification, be Is prima fade 
to be deemed to bo oontraokiog peraonallyi and io 
O der to prevent tbe liability irom attaobiDg to 

n appear from tbo document that 

be did not intend to bind himself as principal. 

A contract by an elder brother to mortesL hit 
sie er B property to anoiber in oonsideratlon of 
ceriam sum was elgoed by him in his own name 
Without any qualification. But in tbe body of 
tbo dooument tbe person flgning the document 

f® autborieed agent and elder 
brother of bieeieter ; 

‘*«o»lptlod 'authorized agent ol 
lioVin®*^ should be held to eiolude the personal 
liability of the person signing the document and 
the desotiplioD elder brother’ did not militate 
agaiDst this view : (is?6) 1 Ex D 557. foH.J 
Lau law diScuBsedn (p 140 0 1 , 3 l 

V. Bamaswamy Aiyar—/nr Appellant. 

S. Parthasarathy and V. K. Thiruven- 
gadaohariar for Hespondents, 

mu^**/?™***^' ifl the appellantr 

ina defendant, bolding a power of attor¬ 
ney from hU sister Mukhathal, executed in 
avour of the plaintiff an agreement to 
give an othi in respect of his sister’s pro- 
perky, m oonsiderakion of Rs. 540 reoeiyed 
y him (defendantj on tbe date of fcb® 
agreement. The defendant not having 
exwuted the othi. the plaintiff brought a 
suit for specific performance against the 
0 endant, or, in the alternative, for the 
recovery of the money paid by him to the 

® disputed that 

^^leofiank received the money. Botii 
the Courts held that the suit for spfloifie 
performance will not Ho. The only qoM* 
decision in tbe second appeal is» 
whether tbe defendant is personally liable 
Jo pay tbe money received by him. On 
this point the first Court held that he was 
personally liable, but this decision was 
reversed by the Appellate Court. In 
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second appeal it is argned that the lower 
Court's decision is wrong and that it 
should be held that the defendant is per. 
sonally liable and should repay the money 
received by him. The contract between 
the parties is contained in Ex. A. The 
relevant portion of it is as follows: 

Vartbaioaaam letter executed .... in favour 
of Mookkan Setvai.... by M. Mutbaya Servai, 
the auihotized agent and elder brother of Matha* 
thal, daughter oi Mutbuewami Servai .... 

After deecribing the terms and the land, 
Mutbaya Servai signs it thus : 

U. Mutbaya Servai, in his own handwriting. 

The question is purely one of law and 
there are very many decisions bearing on 
the point. All of them were brought to 
my notice; but in this judgment I propose 
to examine only a few of them which I 
consider very important. The principle 
to be'applied seems to be clear. Where a 
person signs a contract in his own name 
without any qualification, he is prime 
facie to be deemed to be contracting per. 
sonally; and in order to prevent the liabi. 
lity from attaching to himself, it must 
appear from the document that he did not 
intend to bind himself as principal. In 
this case the defendant has put his signa. 
tore to Ex. A, without any qualification; 
prime facie, therefore, he ie personally 
liable. It is argued on behalf of the 
appellant that there is nothing in the 
body of the document to detract from the 
personal liability arising from the fact that 
the defendant has signed the document 
without any qaalifioation. It is said that 
the description 'authorised agent' appear, 
ing in para. 1 is only descriptive of the 
position of the defendant and does not 
show that he makes the contract as the 
agent of Muthatbal. One of the two im. 
portant oases relied on in support of this 
oontentiou was (1826) 26 B B 797.^ In 
that case a man describing himself as 
agent went on to agree to lease a property 
In his own name. It was held that he 
was ^personally liable. In (1870) 6 Ex 
178,* the contract was signed 'Walker and! 
Strange' without auy qualification. In the 
body of the dooument the words 'as agents 
for John Bobemidt & Oo., of Danzig' 
appeared. It was held that the defendants 
were personally liable^ upon the contract 
and that the wotde 'as agents for John 

1. Kotkon ▼. Hanoo, (1896) 1 Oat ft P 6i8sB ft 
U 899=98 B B 79T. 

I. Paioe T. Walker. (18T0) 6 Bx 178=89 L J Ex 
109=99 Jj 16i7=18 W B 789. 


Bobemidt & Co.,’ did not relieve the defen. 
dants from their personal liability. These 
two decisions clearly support tbe conten. 
tion of the appellant. Other oases relied 
on by him were 119 E R 217,^ 119 B R 
1497,* (ISn) 6 Q B 361,® (1879) 4 Ex D 
104® and (1884) 13 Q B D 861.' 

The respondents' learned counsel argues 
that the decision in (1870) 5 Ex 173* 
must be considered to have been praoti. 
oally overruled by the decision in (1876) 1 
Ex D 357® and that this decision is a surer 
guide than any of the decisions cited by 
tbe appellant’s counsel in deciding oases of 
this description. In (1876) 1 Ex D 357,® 
the signature in tbe document was without 
any qualification, but in tbe body of the 
document it appeared that the sale was 
on account of James Morand & Co.’ It 
was held that this put tbe matter beyond 
any doubt and that the brokers who 
signed the dooument were not personally 
liable upon the contract. Tbe decision in 
(1670) 6 Ex 173,® was commented upon 
and dietinguished in this decision. In 
(1879) 4 Ex D 104.® Pollock B. made the 
following remark about these two deci. 
sions: 

In (1870) 6 Ex 173,^ tbe words 'as agents for’ a 
named foreign principal were held to be a mere 
description of the defeodants, and not to free 
them from liability. In (1876) 1 Ex D S67,e 
which was tried before me at Liverpool, the 
words were ‘on aooount of’ a foreign prinolpal. 
In that case I held that the defendants were not 
liable and this judgment, though overruled by tbe 
Exchequer Division, was upheld in tbe Court of 
appeal. James L. J. based bis deoision on the 
difierenoe between the expressione 'as agents for’ 
and 'on acoount of, a distlnotion I confess 1 can¬ 
not appreciate, but which leaves (1870) 6 Ex 179,* 
an authority binding on me here .. . 


The learned counsel for the respondent 
argues that the deoision in (1876) I Ex D 
357 ,® must be understood as overruling the 
deoision in (1870) 6 Ex 173,® and that the 
words 'authorized agent’ appearing in 
Ex. A in tbe present case exclude the per. 
sonal liability of tbe defendant imported 


8 . Tanner v. Christian, (186^) 4 El ft B1 691— 
94 L J Q 6 91=1 Jar (N B) 619=8 W B 301 
=99 B B 637=119 E B 917. 

4. Parker v. Wlnlow, (1867) 7 El ft B1 949=97 
L J Q B 49=4 Jar (K B) 684=110 B B 904 
=119 E B 1497. 

6 . Dutton V. Marsh, (1871) 6 Q B 8^1=40 L J 
Q B 176=94 L T 470=19 W B 764. 

6 . Hoogh ▼. Manyanos, (1679) 4 Ex D 104—48 

L J Ex 898=97 W B 686. 

7. Hatohloson v. Eaton, (1884) 18 Q B D 861— 

8 . (Hdd V. Honghton, (1876) 1 Ex ® 

L J Ex 71=86 L I 992=94 W B 976. 
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by the signature withonfc any qualiboafcion. 
In (iy23) A C 492,“ their Lordships of the 
House of Lords seem to uphold the cor. 
rectnoss of the decision in (1876) 1 Ex D 
357“. Lord Parmooi says : 

The aatboritioe have not been ooosidtent but 
I agree that (1876) I Ex D 3578 ahould bo fol¬ 
lowed. 

The ease before the House of Lords was 
a clear one as the agent in that case had 
excluded bis personal liability by adding 
the words as agent’ to the signature itself. 
In our own Court, in 27 Mad3l5‘“at p. 325, 
Benson and Bhashyam Ayyangar JJ, 
pointed out that the decision in (1870) 5 
£z 173 has been practically overruled by 
the decision in (1876) 1 Ex D 357.“ They 
state thus: 

But the dofondants in the present case having 
signed as 'managing agents’ they cannot be held 
personally liable even according to that decision, 
(1870) 6 Ex 173,2 which has however been praoti- 

cally overruled by the decision in (1876) 1 Ex D 
857,8 


On the strength of the decision in (1876] 
1 Ex D 357the learned counsel for the res. 
pondents says that the description *antho« 
rized agent of Muthathal’ should be under, 
stood to exclude the personal liability of 
Muthayya Servai. The learned counsel 
also referred to the following decisions of 
the Indian Courts in the course of bis 
arguments : 6 Cal 7i." 5 Bom 584 AIR 
J928,Cal 123‘“ and A I R 1930 Bom 
^9. It is not necessary to discuss them. 
How is the contract Ex. A to be inter, 
prated in the light of the above decisions ? 
There is no doubt, as I said at the begin. 
Ding, about the principle that should be 
applied. The question is what was the 
real intention of the parties ? Is the per. 
Bonal liability imported by the mere 
signature without any qualification in- 
tended to be excluded by the terms of the 

(1876) 1 Ex D 357.® in preference to (1870) 

9. ^*V6«al Bteam Navigation Oo. v, JamoB 

^ ° 492=92 L J K B 

695=8^1 L B fsa'® ® ' 

a. Settl V. Hellgera. (1880) 6 Cal 

12. Maoklnnon Makenxle & Oo. v. Lane Moir & 
Go.. (1880) 6 Bom 684. ® ® 

18. Bhyam Bandar v. Tltaghar Paper MUIb Co 
ojJ n'm 16 A I E Oal 123=106 I 0 848= 

820WNl26=46 0 LJfi66. 

14. (Janpat v. Potbea, Forbea Campbell & On 


5 Ex 173,^ as I think I should, then the 
description ‘authorized agent of Mutha- 
thal' should be bold to exclude the per. 
sonal liability of the defendant. There 
are other oiroumstanoes also appearing in^ 
the dooumont to support the view that the 
parties did not intend to bind the defen. 
dant personally. These circumstanoes are 
mentioned in para. 8 of the appellate 
judgment: 

The defondant admittedly bad no right to the 
land. The contract itself describee the property as 
beloDging to the eieter. The considetatioo was 
required to be applied for payment towards a 
decree which dlreoted the sister to make it. This 
also is found expreeely stated in the agreement. 
Id the plaint it is dislinotly alleged, wlthcat any 
equivocation, that the defendant as the agent of 
his sister oontraoted to mortgage the eieter's land 
to the plaintifi : vide para. 3 .. , Unless the 
defendant executed the otbi on behalf of bis sister 
and as her agent, the plaintiff could derive no 
right to the enjoyment of the property. 

I think the statement in the plaint 
explains what the plaintiff himself thought 
about the liability of the defendant. It U 
true that the defendant describes himself 
as the authorized agent and also the elder 
brother of Muthathal. I agree with the 
learned Judge in holding that the descrip¬ 
tion 'elder brother’ 

does not appear to militate against the view that 
in agreeing to give a mortgage of hie eieter's pro¬ 
perty for money which be received for the pur¬ 
pose of paying for a deoree under which the sister 
had to pay money, he acted only as the agent of 
that sister and not in hie personal capacity. 

In view of the decision in (1876) 1 Ex 
H 357 and the oiroumstanoes of the oasSi 
which I cannot overlook in interpretiog 
the document on this point, I agree with 
the decision of the lower Oourt that the 
defendant is not personally liable on the 
contract Ex. A. The second appeal fails 
and is dismissed with costs. 

o.b.e./d.s. Appeal diemissed- 


^ A. I. R, 1938 Madras 1«8 

SPECIAL BENCH 

Leach 0. J., Varadaohahiab 
AND King JJ. 

Triohinopoly Tennore Bindu 
Permanent Fund hid. 

V. 

Commissioner of Income-tax, Madras. 
0. P. No. 173 of 1936, Decided on 39ni 
October 1937. 

^ (•) Ineome-lax — Company 
enable member# to save money and toena 
mombori to secure loam — Loam granlea lo 
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nominal membori Nominal members not 
allowed to «hare in profits of company — 
Company held not mutual benefit society and 
its income held taxable. 

A oompany was formed to enable its members 
to save money aod to enable the members to 
eeonre loans at a faroarable rate of interest on 
Boffiolent seoaiitles. Persons who wanted loans 
oonld obtain them from the company by becoming 
nominal members by paying one rupee wbloh 
oonld be withdrawn after two years. Thus these 
nominal members, who had taken one rupee 
shares, invested praotioally nothing. By borrow* 
ing from the company they made for the company 
large profits in which they were not allowed to 
share. Besides this the company obtained oonsi* 
derable income from loans to non*membete: 

Held that in these oiroumstanoes the company 
could not be said to be mutual benefit society and 
hence its income was taxable : (1597) i QB i02. 
He/.; AIR 1929 Mad ddi (F B), Disting. 

[P 160 0 2] 

(b) Iocome>t«x Act (1922). S. 10 (2) (iii) ~ 
Dividends paid by company to its members are 
not interest on borrowed capital. 

Where a company did not pay interest to 
share-holders or sabiorlbers on the capital subs* 
oiibed by them bat paid dividends to the mem¬ 
bers, the sums so paid are not in the nature of 
interest on borrowed oapltal, whioh is allowable 
under 6. 10 (2) (ill). The company Is therefore 
not entitled to claim a deduction in respect of 
these snms. [P161 0 1] 

(e) Income-tax—Res judiceta — Doctrine of 
res judicata is inapplicable to assessment 
made by Income-tax Officer. 

The doctrine of res jodioata does not operate in 
respect of an assessment made by an Income-tax 
Officer. The Inoome-tax Offioer does not consti¬ 
tute a Court, and therefore the doctrine can have 
no application. His asBessments are final, anless 
they oan be re*opened under some provision of the 
Inoome-tax Act. [P 161 0 1, 2] 

E. 8. Kriabnaswami Ayyaogar and N. 

SriniyaBa Ayyaogar —for Petitioners* 

M. Patanjali Bastri — for Respondent. 


Leach C. J.—The real question involved 
in this reference U whether the Triohino. 
poly Tennore Hindu Permanent Fund Ltd., 
a company registered under the Indian 
Companies Act, is a banking concern or a 
mutual benefit society. The question was 
raised on a former occasion, namely in 
respect of the income-tax year 1926-26. 
The income-tax authorities then treated 
the company as an ordinary banking con- 
cem and taxed it on that basis. At the 
instance o! the company, the question was 
referred by the Commissioner of Inoome- 
tax to this Court which decided that the 
Income-tax authorities had taken the cor- 
rest view; 21T 0 886,^ Af ter this decision 

1. Iriohlnopoly Tennore Blndn Pennsnenk Fond 
Ltd. V. Oo mm li ii onet of Inoome-taz, Madcae, 
(19ST) 14 AIB Had lore 107 10 
MLy88la9XT0886(BB). 


bad been given, the company took steps to 
alter its memorandum and articles of asso¬ 
ciation. In the original memorandum the 

objects of the company were stated to be 

(a) To enable persoos to save money ; (b) to en¬ 
able persons to seouro leans at favourable rates of 
interest on suffioient securities and (o) to do all 
such other things as are incidental or conducive to 
the attainment of the above objeots. 

For the word ‘persona’ the word 'mem. 
bers' was substituted. The company had 
made considerable profits out of lending 
money to non-members and this was the 
reason for the decision that the company 
was a banking oonoern and not a mutual 
benefit society. The nominal capital was 
originally Ba. 2,99,970 made up as follows’ 

(1) 1800 fully paid-up permanent shares 
of Ba. 50 each amounting to Bs. 90,000 ; 

(2) 2333 term shares of Bs. 90 each pay. 
able in 45 monthly instalments of Bs. 2 
amounting to Bs. 2,09,970. After the 
alteration of the memorandum and the 
articles of association, tbe nominal capital 
of tbe company was Bs. 9,90,000 divided 
into seven classes of shares, namely : 

(a) 1800 fully paid up 'Permanent' 

shares of Bs. 60 each, amount¬ 
ing to ... ... Bs. 90,000 

(b) 2120 'Original* term shares of 

Bs. 90, each payable in 46 
ooDseoutive monthly calls of 
Bs. 2, amoanting to ... Bs. 1,90,800 

(o) 400 'A’ olasB term shares of 
Bs. 9S, each payable in 81 
oonseontlve monthly calls of 
Bs. 3, amounting to ... Bs. 87,200 


(d) 2860 'B' olasB term shares of 

Bs. 90, each payable in 45 
consecutive monthly calls of 
Bs. 2, amounting to ... Bs. 2,69,000 

(e) 4600 'O' class term shares of 

Be. 83, eaob payable in 88 
oonseontlve monthly oalls of 
Be. 1, amonnting to ... Bs. 8,81,600 

(f) 600 'Reserve' shares of Bs. 60, 

eaob payable in 10 calls of 
Bs. 6 eaob. Be. 6 on applica¬ 
tion and the remaining calls 
whenever reqnired on not less 
than one month’s notice, 
amoontiogto ... ... Bs. 26,000 

and 


(g) 6000 'Ordinary* shares of Be.l, 
eaoh folly paid up amoanting 


to 




• •• 


••• 


Be. 6,000 


Be. 9,90.000 

A person who required a loan bad under 
the altered artiolee to become a member, 
but he could become a member on payment 
of one rupee, which he was entitled to 
withdraw at the end ol two years. In 
pas^g, I should mention that it is con- 
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oadeti that the or(3inary shares have been 
issued to persoos who under the former 
Boheme would have been non.member 
borrowers. After the memorandum and 
the articles had been altered, the company 
contended that it was in fact a mutual 
boneht society, and therefore its income 
was not taxable. The contention was 
accepted for the years 1928.2:), li)29.30 
and 1930.31 but in respect of the 1931.32 
assessment, the income-tax authorities re¬ 
considered the question and came to the 
ooDolusioD that the company was in reality 
still a banliing concern. In accordance 
with this decision, they re-opened the 
aaseasmont for the year 1930-31. In 
respect of the year 1J30.31 Income-tax 
Ollioer assessed the company on an income 
of Bs. 24,458 which was subseqaently 
enhanced to Bs. 24,995. Thereupon the 
company asked the Commissioner of In. 
oome-tax to state a case to this Court 
under the provisions of 8. 66 of the Act, 
but the Commissioner declined to do so. An 
application was then made under 8. 66 (3) 
of the Act to this Court and the Commis. 
aioner was directed to state a case on the 
following questions : 

(i) Whether the assessment of the peti. 
^oner to income-tax upon a sum of 
its. 24,995 for the year 1930.31 is valid 
andmaiotajDable? (ii) Whether the pre. 

2 ^*^ governed by the decision 
in 47 Mad 1 and whether the petitioner 

income-tax? 

Uul Whether the petitioner is nob entitled 
to claim m computing the assessable in. 
come a deduction of the amount paid to 
the share-holders and subscribers in excess 
of their contribution as being interest on 
borrowed capital within S. 10 (2) (iii) of 
the Act? (iv) Whether the income-tax 
authorities are precluded in law from levy, 
lug income-tax on the petitioner, having 
regard to the faot that the petitioner was 
recognized and treated by them as mutnal 
benefit society and exempted from pay. 

‘Doome.tar since the year 1927? 
lyl Whether the assessment of the peti. 
tinner for the year 1930.31 under S. 34 of 
the Act IS valid and maintainable? 


convenient to take questii 
11/ and (ii) together* The ease referred 
in 47 Mad 1 is that of Board of Bevet 
u. Mylapore Hindu Permanent Fu 

3. Beoy. of Board of RevenQfl.Inoome-tai Ma 

Hloda Permanent Fund 1 

(1928) 10 A 1 B Mad 684=76 I 0 839 
MadllPB), <0 1 U 838 


Ltd} There the capital of the society 
was made up solely of periodical iovest. 
meats by its members and the income of 
the society was mainly derived from in. 
terestoD loans given to its members, every 
one of whom was by the rules eligible to 
take loans. It was held that such income 
did not constitute “proets” within the 
meaning of the Income-tax Act, I9l8. The 
Tricbinopoly Tenoore Hindu Permaoent 
Fund Ltd. however, differs in material 
respects from the Mylapore Hindu Per. 
manent Fund Ltd. In the case of the 
Tricbinopoly Tennore Hindu Permanent 
Fund Ltd. the company obtained, as I 
have already mentioned, considerable in. 
come from loans to non. members. No 
doubt it now only gives loans to persons 
who become "members”, but it is said tb&t 
the membership is in many oases merely 
nominal and that the company carries on 
in reality the same busiuess as it did before 
the memorandum and the articles of asso* 
ciatioD were altered. It appears to us that 
there is much substance in this contention. 

A person who wants a loan can obtain 
one from this company, if he pays one 
rupee for a share, and he is entitled to 
have that one rupee paid back to him at 
the end of two years. Out of a gross in¬ 
come of Bs. 33,954-7.8 for the nine months 
ended Slst March 1930, a sum of fiupcss 
14,217.18.9 represented interest on loans 
granted to persons who had each aoqnired 
an ordinary share of one rupee and only 
Bs. 139-11.4 was paid to these persons by 
way of dividend. The holders of permanent 
shares received in dividends Bs. 6642.2-6, 
the holders of origioal term shares Rupsss 
6550-9-5, the holders of "B" class term 
shares Ra. 3660-5.9. and the holders of 
C" class term shares Rs. 3338-9.6. In 
other words, the large pro6te which the 
company made were distributed to its real 
share.bolders. The nominal members, 
those who had taken one rupee shares, 
invested praotioally nothing and oonse- 
qaently nothing was paid to them out cl 
the profits either by way of dividend or in 
reduction of interest. By borrowing from 
the company, they made for the company 
large profits, in which they were not al¬ 
lowed to share. In the circumstances, it 
is impossible for the company to contend 
that it is a mutual benefit society and Its 
income is not taxable. 

A very similar question to the one 
which arises here was dealt with in the 
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ease in (1897) 2 Q B 402. This sooiety 
oonaisted ot members who held one or 
more shares or one or more fifth parte of 
a share and the shares were divided into 
4iwo olasses: (i) investors' shares and (ii) 
borrowers’ shares. The members were 
divided into olasses aooording to the shares 
they held. The sooiety lent money to its 
members at a fixed rate of interest. The 
re-payment of the loans was by weekly 
payments of a fixed sum, wbioh covered 
both principal and interest. No deduction 
was allowed by the income.tax authorities 
40 be made by the borrower in respect of 
inoome.tax and the society was assessed 
on the interest it received as being interest 
of money within 8. 2, Income-tax Act, 
1853. On a case being stated, it was held 
that the expression ’’interest of money" 
in S. 2 of that Act was not restricted to 
annual interest and that the interest re- 
oeived by the society was not in respect 
of a loan on land, but of a contract relating 
4o the interest of money lent, and was, 
therefore, assessable in their hands to in. 
come.tax. In the case before us, likewise, 
borrowers become membere, but the holders 
of ordinary shares are members in name 
only. Their membership does not in any 
aense give them the benefits of member, 
ship of a mutual benefit sooiety. There, 
fore, we consider that the answer to 
question (1) should be in the affirmative 
and the answer to question (ii) should be 
4hat it is not governed by the Mylapore 
Fund cate} 

The answer to question (iii) has been 
correctly stated by the Oommissioner of 
Income-tax in bis reference. He points 
out that there is no payment of interest 
io share.holders or subscribers on the 
capital subscribed by them. The company 
pays dividends to its members and these 
are dependent on the earning of profits. 
The sums so paid are not in the nature of 
anterest on borrowed capital, wbioh is 
lallowable under 8.10 (2) (iii) of the Act. 
nhe company is, therefore, not entitled to 
Malm a deduction in respect of these sums, 
fjnestions (Iv) and (v) can also be taken 
together. What is really contended for 
here is that the doctrine of res judicata 
operates in respect of an assessment made 
by an Income-tax Officer. This is clearly 
erroneous. The Income-tax Officer does 


8. Leeds PetmanenI Benefit Bidldlng Boolety v. 
MalUndainet (1887) fi Q B 4093^ L 7 Q B 
618S77 L T ISBafil J F 876. 


not constitute a Court, and therefore the 
doctrine can have no application. But his 
aesessmeats are final, unless they oan be 
re-opened under some provision of the Act. 
Consequently the answer to question (iv) 
is in the negative and the answer to ques¬ 
tion (v) is in the affirmative. As the re¬ 
ference has been answered in favour of the 
Commissioner of Inoome.tax, be will be 
entitled to costs wbioh we fix at Bs. 250. 

O.R.K./d.S. Answers accordingly. 


k. I. R. 1938 Madras ISl 

Horwill J. 

S. Parasurama Iyer — Appellant. 

V. 

B. V. Sulhuramachari and others — 

Respondents. 

Second Appeal No. 237 of 1933, Decided 
on 27bh September 1937, against decree 
of Diet. Court, Madura, in A. S. No. 132 
of 1931. 

Partnership—i becoming partner—Num¬ 
ber of partners increasing beyond 20 without 
A's knowledge — Partnership subsequently 
converted into joint stock company, A being 
given no share—Suit by A for dissolution and 
for share of bis profits in partnership —A 
held entitled to share but suit without im¬ 
pleading all partners held not maintainable. 

A beoame a partner In a firm. In oonrse of 
time, the namber of partnera went beyond 20 
withont A'$ knowledge. The partnership then 
became ooo^erted into a joint stock company. A, 
though one of the partnera, was not allotted any 
ehare In the new company. He therefore brought 
a salt for declaration that there bad been a die- 
solatloD of the partnership and for the reoorery of 
hii capital and ehare of profits. A did not 
implead all the partnera : 

Held that If A waa entitled to a share of the 
profits of the firm when the membership was 
below SO, be was not to lose that right bMaase 
the members bad looreased beyond 20 without 
his knowledge : {1926) Ch 667, Bel. on, 

[P 162 0 1) 

Held further that the salt witbont Impleading 
all the partners was not maintainable as the 
liability was the liability of the lodlvldnal part¬ 
ners and of the partnership and not jointly of the 
variona members oonstitutlng the partnership : 
AI B 1980 Bom 6 and A I B 1926 Had 287, 
Diittng.; (2988} 88 E R 917 ; {1876) 2 Ch D 768 
and (2865) 1 Q B 77, Expl. [P 163 0 1] 

K. Vcnkateswaran— for Appellant. 

O, V. BaluBwami— for Respondents. 

Judgment. —’ The plaintiff became a 
partner in the firm of the defendants and 
in oonree of time the number of partners 
increased nntU, at the time of bringing the, 
snit in 1924. the nomber ot partners was 
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56. Tbo partoorsbip then bsoams con. 
verted into a joint stock company. The 
plaintifl, though one of the partners, was 
not allotted any shares in the newly foriri. 
ed company. lie therefore brought a suit 
for a declaration that there bad been a 
dissolution of the partnership, for the tak. 
ing of accounts, and for recovery of his 
share capital and bis share of the prohts 
with interest thereon. The trial Court 
went into all the matters raised very fully 
and decided against the plaintilf. In 
appeal, the lower Appellate Court decided 
against the plaintiff on two technical 
grounds, without oonsideiing the allega- 
tions made by the plaintiff. It found that 
as tbo number of partners was more than 
20 , no suit could bo filed and secondly 
that in any event the suit could not be 
maintained as all the partners had not 
been brought on record. The plaintiff ap. 
peals and contends that both the findings 
of the lower Appellate Court are wrong 
If. as the plaintiff alleges, he was nothing 
more than the manager of the restaurant 

one who had contributed 
xls. 1000 to the business to become a part, 
ner, and that thereafter be bad no know, 
ledge of what took place and was unaware 
of the fact that the number of partners 
bad increased beyond 20, then clearly the 
plaintiff should not be without a remedy 
of some sort. As was said in (1926) Ch 
667, where two persons, as secretary and 
treasurer, collected sums of money from 
various persons to form a club and the 
members themselves had no knowledge of 
what the secretary and treasurer had done 

fi’fn S that when the monej^ 

i.‘.. pefsoDB who have received it for 

application for an illegal purpose, it cannot pro¬ 
tect the oontrlbntore or enable them to recover it 
before It has been applied for this illegal purpose. 

If the plaintiff was entitled to a share 
of the profits of the firm when the mem 
bership was below 20, surely he was not 
to lose that right because the number of 
partners had increased beyond 20 without 
his knowledge. The appeal however has 
to be dismissed on the other ground i r 
that the plaintiff should have imple'aded 
all the partners as defendants. It may be 
true that at the time of filing the suit he 
was not aware of the number of partners ; 
but be could readily have ascertained that 
because an objection to the maintainability 
of the suit on the ground of n op-joinder 

1. Greeakrg v. Cooperstein, (1926) Oh 667=9 

L J Ch 166=1861, T 668, * ® 


A. I. R, 

was taken in the written statement itself. 
The learned advocate for the appellant 
has cited certain oases as instances where 
it was not thought necessary to implead 
every member of the partnership or firm. 
According to certain provisions of English 
Company law, the managing director or 
some other director is authorized to bring 
suits on behalf of the company and the 
question arose in (1828) 38 E B 917,3 
whether a suit brought by three share, 
holders purporting to sue on behalf of the 
general body of share, holders was main, 
tainable against the directors, who were 
accused of misusing the share.holders' 
money. It was held that the nature of 
the case precluded the possibility of tbe 
directors joining in the suit as plaintiffs 
and that as the directors, who were ordi. 
narily empowered to bring a suit, were 
themselves the defendants, they oould not 
represent in a suit of that nature the 
general body of share.holders. Another 
case relied on by the appellant is (1876) 2 
Ch D 763,^ which was a suit for disaolu. 
tioo of a partnership where tbe member, 
ship was very large. A meeting was held 
ID which a large majority of members of 
all classes were in favour of dissolution, 
and a suit was brought by representatives 
of all classes. It was held that some 
representatives of all classes could bring a 
suit on behalf of tbe general body of mem. 
bers. A third case is (1866) 1 Q B 77.* 
That was an ordinary representative suit 
in which a provision similar to 0.1, B. 8, 
Civil P. C., was invoked. In 63 Bom 652^ 
a creditor brought a suit against certain 
prominent members of tbe company who 
had induced him to trade with the com* 
pany. It was held that the suit was- 
maintainable against the defendants be* 
cause the liability of all the defendants 
was joint, as well as several, and that those 
defendants who were responsible for the 
creditors dealing with tbe company were 
liable. Similarly in 47 M L J 871® it was 
held that it was not necesssary to implead 
all tbe partners in appeal because the 

2. Hlohens y. Oongreve, (1698) 38 E R 917=4 
Bubs 662=1 Rues & Uy I60n=6 L J Oh 167 
=32 R B 178. 

8i In re Booth Wales Atlantic Bteasuhip 0o.» 
(1876) 2 Oh D 768. 

4. Wood V. Don, (1866) 1 Q B 77. 

6» Appa Dada v. Ramkriebna Yafiodeo, (19fl0) 17 
AIR Bom 6=121 1 0 687=63 Bom 669=81 
Bom L R 1187. 

6. Gangolo Maldo v. Obeogama Naldu, (1926) 1^ 
air Mad 287=6610 897=17 M L J 871. 
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liability of the defendante was joiot as 
well as several. The liability in the pre. 
sent case is the liability of the individoal 
partners and of the partnership and not 
jointly of the various members oonstitat- 
ing the partnership. No suit is therefore 
maintainable without impleading all the 
partners and the lower Appellate Court 
was right in dismissing the appeal on this 
ground. 

As soon as the written statement was 
filed, the plaintiff was aware of the ezis* 
tenoe of other partners and oould have 
impleaded them. Instead of doing this, 
he obstinately contested the suit on this 
issue and so was prepared to have the suit 
dismissed on this teohnioal ground. Even 
in the Appellate Court, be made no 
attempt to amend the plaint. Nor has he 
made suob a request in this Court. The 
plaintiff baa only to thank himself for 
having this suit dismissed on this teobni* 
oal ground. The appeal is therefore dis. 
missed with oosts. Leave to appeal is 
refused. 

O.R.E./d.s. Appeal dismissed. 


A. I. R. 1938 Madras 183 

Abdur Rahman J. 

Sivarama Aiyar — Petitioner. 

V. 

Ahilambal Ammal — Respondent. 

Civil Revn. Petn. No. 986 of 1936, 
Deoided on Ist September 1937, from 
order of Sub.Judge, Triobinopoly, D/.15th 
August 1936. 

Civil P. C. (1908), O. 33, R. 9 — Provlaioni 

O. 33 are for bonefit of bona fide litigants 
only —^ Pauper entering into agreement with 
another to repay money advanced and to be 
advanced — In default agreement to sell 
portion of property in suit—Such agreement 
®*ld vrae eoverd by R, 9 and such person 
abould be dispaupered. 

The proTlelons contained In 0.98 were designed 
m aid of bona fide litigants and most be etriotly 
confined to them lAI B 19X9 Pat 68, Bel. on. 

[F 1610 1] 

^hete a person ining as panpet entered into 
•u •jpeement with another agreeing that he 
woiM i^y that person the rams advanoed and 

by him with interest for the 
Ai ^ “‘^•klon or in default would sell 

oreated by raoh agree- 
0* W, B. 9 and as raoh the 
peteon ralng as pauper should be dispaupered. 

m a XT u L * [P164 0 13 

X. a Venkten PetHioiur. 

X. B. Briol7Uw - /or Bnvmitnt. 


Order. — This is a oivil revision peti, 
tioQ against an order of the Principal 
Subordinate Judge of Triobinopoly dis. 
paupering the plaintiff, under 0. 33, R, 9, 
Civil P. C., on the ground of his having 
entered into an agreement with one 
Maniokam Pillai with reference to the 
subject matter of the suit. The execution 
of the agreement was admitted, but it 
was alleged that the agreement was 
neither in respect of the subject matter 
of the salt, nor had any person obtained 
an interest in suob subject matter. After 
the agreement was produced by Maniokam 
Filial, the plaintiff alleged subsequently 
that the agreement was altered in material 
particulars after its execution, and that 
be did not know of suob alteration until 
it was produced in Court. After recording 
evidence in the proceedings, the learned 
Subordinate Judge found it as a fact that 
the agreement was not altered. The peti. 
tioner now asked me to interfere with 
this finding on the ground that it is 
erroneous. After bearing his oounsers 
arguments, who led me through the evi. 
denoe, I find myself in agreement with the 
finding of the Court below. Even if 1 
bad not arrived at the same conclusion, 
1 would not have been entitled to inter, 
fere with it. The lower Court was enti. 
tied to come to a finding, and having 
determined the question of fact against 
the petitioner, it cannot be said to have 
acted either illegally or with any material 
irregularity. It is thus clear that this 
ground is neither correct nor open to the 
petitioner in revision. 

It was then contended on behalf of the 
petitioner that even if the agreement wae 
accepted as genuine, it did not create any 
right in the subject matter of the suit. 
A reference was made by bis counsel to 
S. 64, T. P. Act, and S. 17, Registration 
Act, which was in my opinion wholly 
irrelevant in this case. Under the terms 
of the present agreement, Maniokam Pillai 
had advanoed a sum of Rs. 600 to the 
petitioner towards the expenses already 
incurred by him in conducting the soit 
till then and bad also agreed to advance 
another sum of Rs. 600 for taking 
steps and for the expenses that may be 
necessary hereafter till the disposal of the 
suit in the Sub.Oourt, Triobinopoly." The 
petitioner had in consideration of the 
advances so made, and promised to be 
made snbseqaently, agreed to repay the 
arnoont of Be. 1000 with interest witbiia 
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three monfchs of tho disposal of tbo suit. 
Ha had further uudertakao to sell one. 
fourth abaro of the properties to which 
ha might ba held entitled if ha failef to 
repay the money due from him within 
the time maotioned above. 

An agreement of this nature does fall 
io my opinion within the language of 
:0. 33. R. y (o) which is wide enough to 
foover such an interest as was created by 
|the petitioner in Maniokatn Pillai's favour. 
jMoreover, as observed by Mulliok J in 
50 1 C 520,^ the provisions contained in 
0. 33, Civil P. C., were designed in aid of 
bona fide litigants and must be strictly 
oonfinod to them. With this observation 
of the learned -ludge I respectfully agree. 

I would therefore reject the petition for 
ravii-ion with costs. The petitioner’s 
oounsel asked mo in the end that if bis 
petition was not to be accepted, I might 
grant him further time to pay the neces. 
sary oourt-fees. The Court has power to 
<3o so under 8.149. Civil P. C.. and in view 
of bhd faob that the lower Court had also 
granted him a month to pay the requisite 
oourt-fees of which ho could not avail 
himself on account of this petition having 
been filed and admitted, I would accede 
to this request and order the petitioner to 
pay the necessary oourt./ee within a 
fortnight from this date. 

C.U.K./b.D. _ Petition rejec ted, 

Hiran Chandra Mukheriw. 

(1919) 6 A I R Pat 68=60 10 630. * 
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Leach C. J. and Madhavan Nair j. 

'(0. Thiruvenkatachariar, Official Liquu 
dator of) National Live Stock Reoii. 
tration Bank Ltd, — Appellant. 

V. 

A. T. Velu Mudaliar and another — 
Respondents. 

28th September 1937, (rom judgment of 
Gentle J., D/. 28th April 1937 , 

(a) Companiei Act (1913). S. 235--P..« 
.cribed b.d b„„ u.m.'.d 

IZ’2:'S 'SI 


company, to a past or present director, manager 
or liquidator or to an officer of the oompaoy. 

mi. CP 165 C 3] 

There wag no evidence showing that a person 

took any part in dUcuesiog the formation o! the 
company or in tiking any eteps to bring the com¬ 
pany Into being apart from thefaot that he signed 
the metnoraodum of ag^ooiation and paid for 
certain shares and the money subscribed by him 
for bis shares was uiilieed iu defraying part of the 
expsoeo) of forcDiog khe oompany l 
Held that the application of tbe money which 
he paid for hU tbares wag a matter over which be 
bad DO control, and thefaot that the money wag 
utilised io paying the erpengeg of formation oould 
not make him a promoter. [P 155 q 

J{t (b) Companies Act (1913), S. 235-Sliare 
broker of company is not officer for purpose 
of S. 235. 

There is no difference in the position of a broker 
to a company wdoge duties are oonfioed to deal- 
iDg with the Bhiires of the ooiDpaoj aod tbe posl* 
tlon of tbe baoher who hae to deal wUb the 
Qooeye of the oompaoj. A broker has Dotbiog to 
do with the iDaosgeoeoDt of tbe ooenpaDyp aod 
may have no knowledge of what is being done 
Inside company’s office. Therefore, to olagjify 
him as an officer of tbs company, within tbe 
meaning of 8 . 3)5 would be putting too great a 
strain on tbe wording of the section. If moneys 
bad been wrongly paid to tbe brokers, the Official 
Liquidator baa, eubjeok to tbe law of limitatloQi 
other means of recovering them, but be is not 
entUled to uee B. 236 for the purpose. [P 166 0 2; 

P 167 0 1] 

C. Naraaimhftohariar — for Appellant, 

T. D. Srinivaaaohariar — 

for Reipondents, 
Leaoh C. J. Thia appeal ariaea out of a 
iDiafeaaanoe aummona taken out by the 
Official Liquidator of the National Live 
otook BdgisCration Bank Ltd, agaiosb thd 
respondeuta who were the brokers of the 
oompany. The oompany waa regiatered 
on Qnd July 1927 with a nomioa! capital 
of Ra. 6 00,000 divided into 60,000 ebarea 
of Ra. 10 each, of wbioh 40,500 were pta* 
ferred and 9500 ordinary shares. The oerti* 
fioate permitting the oompany to carry on 
the buainesa was issued by the Registrar 
of Joint Stock Oompaniea on lat Angus! 
3927, The oompany was UDsnooeasfnl in 
ita operations and went into voluntary 
liquidation on 11th December 1930. The 
voluntary liquidation was turned into ft 
compulsory liquidation by order of thU 
Court, dated 13th October 1932. The 
Offioial Liquidator sought to make the 
respondents liable to repay a sum of Rupees 
fiyfiS-ll 3, which they had received ftS 
share brokers of the company. The res* 
pondents are partners of a firm of provi* 
elon dealers oarryiug on business under 
the name of A. T. Vela Mudaliar A Oom* 
pany* They had no previoas experience ae 
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share brokers and it is obvious that they 
owed their appointment to their relation, 
fihip to V. K. Lakshmana Mudaliar one of 
the promoters of the oompany, who is the 
son of the seoond respondent and the bro. 
-ther.in.law of the first respondent. A 
draft of the agreement under wbioh the 
respondents were to aob as brokers of the 
•oompany was drawn up in the month of 
May 1927 and although the oompany had 
not then been registered, it was signed on 
3Iet May 1927. Under it, the respondents 
were to receive a very high oommiasion, 
Be. 1.8.0, for every share of the oompany 
sold through them, and eight-annas in 
respeot of every share sold through other 
agencies. Article 9 of the arbioles of asso- 
elation wbioh came into force at a later 
date stated that the respondents' firm 
should be the sole selling brokers of the 
company and under it they were to receive 
a oommiasion of five per cent, on the 
amount subscribed, but the document of 
Slst May 1927 purported to fix the com. 
mission at 15 per cent. After the forma, 
tion of the company, the matter was 
■discussed by the directors and on 22nd 
October 1927, they passed a resolution 
agreeing to ratify the arrangement, subject 
to an alteration which amounted to very 
little..The respondents accepted the modi, 
'hoation and were paid on the basis of the 
modified agreement notwitbetanding that 
the directors bad exceeded their powers in 
ratifying it. The appeal is not, however, 
'CODoerned with the liability of the direo. 
tors in this respeot. 

The amount paid to the respondents 
was, as I have already indicated, the sum 
of Bs. 8866.11-8, which the Official Liqui. 
dator desired to recover from them on the 
'ground that the agreement was ultra vires. 
Aosordingly he took out a summons under 
6.236, Oompanies Act 1913, and the matter 
In due course came before Stone J. who 
ceferred the question of what was due 
•«naer the agreement to the Official Beferee. 
After holding an inquiry, the Official Re. 
reported that the respondents were 
to retain the Bs. 8865.11.3. 
o ., Beferee's report came before 

• contended on behalf 

® ^^Pondents that all remedy against 
T* » had become time-barred. 

4 a fcif* Article which applied 

86, Limitation Act, 

that tha 

Khloh applied WM Art. 120, which 


allows a period of six years. The learned 
Judge found that Art. 36 applied and this 
appeal has been filed to ohalleoge tha find, 
log. The Court is however not called upon 
to decide the question as it is manifest 
that for other reasons, the OfBoial Liquida. 
tor is not entitled to ask for an order 
against the respondents under S. 235, 
Companies Act 1913. That section only 
applies to a person who baa taken part in 
the formation or promotion of the com. 
pany, to a pastor present direotor, manager 
or liquidator or to an officer of the oom. 
pany. Neither respondent was ever a 
direotor, manager or liquidator of the oom. 
pany, and for reasons which 1 shall indi. 
cate, I do not think that either can be 
deemed to be a promoter or officer. As a 
matter of fact, so far as respondent 2 is 
concerned, the Court is not asked to bold 
that he was a promoter. 

I will first discuss the question whether 
respondent 1 can be deemed to be a pro. 
motor. In (1877) 2 C P D 469.* Cook, 
burn 0. J. defined the word “promoter” 
as being one who undertakes to form a 
company with reference to a given project 
and to set it going and to take the neoes. 
sary steps to accomplish that purpose. 
Other definitions have been given by the 
learned Judges from time to time, but it 
is impossible to define accurately what is 
meant by the word “promoter”. The diffi. 
oulty is discussed at length by the learned 
author of Palmer’s Company Precedents 
at pp. 103 to 109. After referring to a 
number of the more prominent oases, the 
learned author observes at p. 106: 

It ia obvious therefore that a persou who otigl* 
nates the Boheme for the formatioa of the 
company, has the memorandum and artioies 
prepared, executed and registered, and fiods the 
first direotore, settles the terms {if any), and 
makes arrangements for advertising and oirouiat- 
ing the prospectus and placing the capital, is 
emphatically a promoter in the fullest senee. He 
controls the formation and future of the oom* 
pany, and it is this control which lies at the root 
of the fiduciary relation of the promoter to the 
company. Nor is be the less a promoter if all or 
most of these activities are performed nominally 
by a oompany which he coatrols. But a person 
who has done much less than this—takes a much 
lees prominent part^may bring himself within 
the meaniog of the term and may be held liable 
as a promoter. 

Bach oasa muat be decided according to 
tha evidence. If it is clear that the par. 
80 D 8 charged were merely eervauts or 

1. Twyoross v. Grant, (1877) 9 0 P D 469 = 46 
hJ OP 686=86 L T 613=36 W B 701. 
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agents of the promoters or servants or 
agents of the company, they cannot be 
olaeBi6ed as promoters, and in this oon. 
nexion the learned author makes mention 
of brokers, bankers and solicitors. Of 
course, brokers, bankers and solicitors 
could pot themselves in the position of 
being promoters, but in order to do so 
they would have to travel outside their 
ordinary spheres. Now, what are tbe 
facts here? As 1 have indicated, the goes, 
tion of promotion only applies to res. 
pondent 1. It is said that he must be 
deemed to have taken part in the forma, 
tion of the company and to be a promoter, 
because be signed the memorandum and 
articles of association and sobsoribed for 
100 shares. There is no evidence showing 
that he took any part in discussing the 
formation of the company or in taking any 
steps to bring tbe company into being, 
apart from the fact that he signed the 
memorandum of association and paid for 
100 shares. It is not even suggested that 
ho had anything to do with the drawing 
up of the memorandum and articles of 
association. There is no suggestion that 
respondent 1 had anything to do with tbe 
selection of the directors or the settlement 
of any contract, except the contract under 
which his firm was to act as brokers. 
After tbe company had been formed and 
had started business, respondent I’s firm 
induced certain people to subscribe for 
shares, but it is not alleged that they did 
anything before the company was laun. 
ohed. The minimum subscription was 
fixed at 500 shares and the signatories to 
the memorandum of association themselves 
subsoribed for 1200 shares. In the memo, 
randum of aesooiabion the only persons 
referred to as promoters are V. K 
Lakshmanan Mudaliar and J. W. Bamuel, 

It comes to this. The Court is asked to 
hold respondeut 1 to be a promoter because 
his signature appears at the foot of the 
memorandum and he took 100 shares of 
the 1200 initially subsoribed. 

This is a contention which I am unable 

requires that there 
shall be seven signatories to the memoran. 
cum of association of a public oompany. 

A person who has taken no part in the 
formation or promotion of the oompany 
may be asked to sign the memorandum as 
a Bubsoriber for one or more shares, and 
this usually happens. It was mentioned 
in the course of the argument that the 
money subsoribed by respondent 1 for his 
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100 shares was utilized in defraying part 
of tbe expenses of forming the oompany. 
That may be, but it was a matter which 
ooDcerned the directors. The application 
of tbe money which respondent 1 paid for 
bis shares was a matter over which be 
had no control, and the fact that the 
money was utilized in paying the expenses 
of formation cannot make him a promoter. 
The agreement with the respondents was 
an agreement which ooDSoientioas direc. 
tors ought never to have entered into, and 
in doing so the directors deliberately 
exceeded their powers. But this, of course, 
has nothing to do with the question whe. 
tber respondent 1 is to be deemed to be a 
person who took part in the formation 
and promotion of the oompany. For the 
reasons indicated, it must be held that the 
Official Liquidator was not entitled to 
take out a summons against respondent 1 
on the ground that he was a promoter. 

Can the respondents be deemed to be 
officers of the oompany ? S. 2 of the Act 
defines the word " officer " as iuoludiog 
any director, manager or secretary, but, 
save in Ss. 235, 236 and 237, does nob 
include an auditor.” The definition is 
therefore not exhaustive. The inclusion 
of the auditor for the purposes of Ss. 236, 
236 and 237 follows tbe course adopted la 
England and avoids tbe discussion which 
had taken place in the Courts there with 
regard to the position of the auditor. Bub 
it does nob follow beoause the auditor is 
an officer for the purposes of S. 235, the 
oompany’s share broker is in the same 
position. In (1894) 71 L T 406,* where the 
question was whether a person who was 
appointed to act as solicitor to the society 
was an officer of the society. Cave J* 
observed; 

It seems to me that merely because he wa* 
appointed eolloltor to tbe sooloty, without more, 
the eoHoitor does not become an officer of the 
Boolety any more than it hae been held that a 
banker does if he ie appointed banker to the 
Boolety, or a broker If be le appointed broker to tbs 
soolety, or tbe auditor If he 1b appointed auditor 
to the soolety. All these porsoas render eeryices 
to tbe society, but they oannot be said to be 1® 
tbe employment of tbe Boolety ao as to make then 
officials. 

I can see no difference in bhe poaiblon 
of a broker to a company whose duties are 
confined to dealing with tbe shares of bhe 
company and tbe position of the banker 
who has bo deal with tbe moneys oft^ 

3. Id re, The Liberator Permanent Benefit BulM* 

Ing Boolety, (1894) 71 L T 406. 
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company. A broker has nothing to do 
with the management of the company and 
may have no knowledge of what is being 
done inside company's office. Therefore, 
to classify him as an officer of the com. 
pany, within the meaning of S. 236 of the 
Act, would in my opinion be patting too 
great a strain on the wording of the section. 
If moneys had been wrongly paid to the 
brokers, the Official Liquidator had, subject 
to the law of limitation, other means of 
recovering them, but he is not entitled to 
use B. 236 for the purpose. For these 
reasons the appeal fails and must be die. 
missed with costs which will be paid out 
of the assets of the company. The Official 
Liquidator will be allowed his coats out of 
the assets. 

Madhavan Nair J.*—I entirely agree 
and have nothing to add. 

C.B.E./D.S. Appeal dismissed. 
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Pandbang How and 
Veneatabamana Hao JJ. 

Sivasankara Mudaliar and another — 

Appellants. 

V. 

Amaravathi Ammal and another — 

Hespondents. 

Appeal No. 182 of 1936, Decided on 
22nd September 1937, against decree of 
Sub.Judge, Ohingleput, in 0. S. No. 37 of 
1931. 

^ (a) Will—Executor! eppoioled under will 
deeUDing to accept office — Heir*Bt‘lew of 
leitetor can meinteln action to recover poi* 
iCHioD el eatate left by teatator. 

In India there la no dtakinotion made between 
realty and peraonalty, and therefore the entire 
eatate, both moyeable and Immovable property, 
left by the deoeaaed moat be deemed to vest In the 
heir-at'law nntil an administrator la duly oonsti* 
tnted. A legatee does not represent the eatate and 
he has no dUeot right of action against the person 
who U olalming adversely to the eatate. Therefore 
to preserve and safeguard the eatate, a right of 
aoUen mnat veet In some body to prevent an 
MVOM^im agalnet the eatate and the beii-at* 
T peraon in whom the law vests the estate 
wuther he will or not even under Hlndn law. 
ineteion WMie exeentore deoUne to aooept offioe, 
®®*blug to preolnde an helr*at-law to 
maintain an aotlon in ojeotment or otherwlee 
^over Msse^ of the esUte left by lestotoc. 

h* UkM, can grt hlmaell 

appolnM ^mlBlitetet bat he U not hoond tc 
do BO. It Is open Ip IsgalMa to have an admlnla- 
tMtos duly eoniUtated. Ai eoon aa snob an 

divested from the heb^rt-law and the parson oom 


petent to maintain a suit on behalf of the estate 
will be euob adminietrator: Case law discussed. 

[P 169 0 2; PlGOCl] 
(b) Limitation Act (1908), S. 17 — ‘Legal 
ropresentalive* includea heir-at-law. 

The expression ‘legal represontative' in 8. 17 Is 
not intended to be ooD6Qed to an eieontoc or 
administrator but inoludee boii-at law also: 20 
Bom 25, Rel. on. [P 160 C 1] 

T. M. Krishnaswami Aiyar, S. Panoba. 
pagesa Sastri and K. R. EriabnaBwamy 

— for Appellants. 

P. 8. Narayanaswami Aiyar — 

for Respondents, 

Venkataramana Rao J.— This appeal 
raises a question of some importance. It 
relates to the tights of an heir.at.law with 
reference to an eatate left by a testator 
where the executors appointed under bis 
will decline to aooept offioe. The facts 
necessary for the disposal of the exact 
point in controversy in the suit may be 
briefly stated. The plaintiff—respondent 1 
—Amaravathi Ammal was the widow of 
one Balasundara Mudali. He died on 9th 
February 1919, leaving him surviving his 
widow and bis last will and testament 
dated 19th November 1918. In the said 
will, be said that he became divided in 
status from his brother—defendant 1— 
appellant 1 Sivasankara Mudali, that some 
properties were divided and as regards the 
other properties, he bad bean getting 
equally the income derived from them. He 
made several dispositions in the said will 
and among others bequeathed certain 
immovable properties and moneys to his 
widow Amaravathi. He also provided for 
certain charities and appointed one Batua 
Mudali and Jagannatha Mudali as his exe¬ 
cutors. Subsequent to the execution of the 
said will, through the intervention of the 
mediators, some of the immovable pro¬ 
perties of the family were divided and two 
lists were drawn up specifying separately 
the properties that fell to each and the 
two lists were signed by both the brothers. 
The date of the lists is 30th December 1918. 

The case of the plaintiff is that in pur. 
snanoe of the said division the said Bala- 
Bundara Mudali was in possession and 
enjoyment of the said properties. Immedi¬ 
ately after the death of Balasundara, 
appellant 1, Sivasankara Mudali, began to 
set up that bis brother died undivided and 
disputed the poaseasion of Balasundra with 
reference to the properties that fell to his 
share. Xhareupon the plaintiff presented 
for registration the said two lists, but it 
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waa opposed by Sivasankara and this led 
to a litigation which lasted till 1931, and 
was finally disposed of by a judgment in a 
Letters Patent appeal dated 20tb October 
1931 in her favour. Before the close of 
this litigation, as 12 years from her bus. 
band’s death were about to expire, she filed 
the present suit on 19th November 1930, 
for recovery of possession of the proper- 
ties left by her husband. She recited the 
said will and the bequests in her favour 
and also the fact that the executors did 
not accept office. She therefore alleged 
that as heir and legatee, she is entitled to 
sue and recover the properties left by her 
husband for the purpose of carrying out 
all the directions in bis will, and she also 
further stated that she was willing to 
carry out the charities in accordance 
therewith. She set out in the several 
Bobedules to the plaint the properties 
whereof she sooght posseBslon. In Sch. 1 
she specified the immovable properties 
which fell to the share of Balasundara at 
the division of 30th December 1918. In 
Soh. 2 she specified the properties still to 
be divided between Balasondara and 
appellant 1 and claimed a half share 
therein. In Soh. 3 she specified the busi. 
nesses wherein Balasundara and appellant 
1 were partners and claimed half a share 
in the moneys and profits doe therefrom. 
Appellant 2, defendant 2 in the suit, is 
the undivided son of appellant 1. Both of 
them denied the will and also pleaded that 
the deceased Palesnndara died undivided 
and that the will left by him was inopera, 
tive.^ They further pleaded that the suit 
as laid was incompetent as she was neither 
the executrix nor the duly constituted 
administratrix under the law; that, if at all, 
she could only recover the properties spe. 
oifioally bequeathed to her under the will. 
They also raised the plea of limitation. 

As already stated, the two executors 
Batna Mudali and Jagannatba Mudali did 
not accept ofiSce and by the date of the 
suit Batna Mudali was dead and Jagan. 
natha, who was alive, was made defen. 
dant 3 in the suit. On SOtb January 1935 
before the trial began, be was transposed 
as plaintiff 2. The learned Subordinate 
Judge held that Balasundara died divided 
in status leaving a will, that the suit 
was competent and that she (plaintiff) 
could recover possession of the estate 
left by her husband and further any defect 
that there was in the original frame of the 
suit was cured by the transpositioa of 


Jagannatha as plaintiff 2. He held that so 
far as the immovable properties left by 
the testator were concerned, there was no 
question of limitation, but in regard to the 
claim for the profits of the businesses apeoi. 
fied in Sob. 3, the enit was barred by limi. 
tatioD. He accordingly gave a decree for 
the immovable properties as claimed in 
Scbs. 1 and 2 and also a specific sum of 
Bs. 500 which was claimed in Sch. 6 as 
being a certain sum of money deposited 
with a certain Nidbi. empowering her to 
draw that amount. This appeal has been 
preferred by defendants 1 and 2. 

The main argument addressed by the 
learned counsel for the appellants, Mr. T. M. 
Krishnaswami Aiyar, related to the com¬ 
petency of the suit by the plaintiff, res. 
pondent 1. His contention is briefly this. 
Where the executors failed to accept office, 
in the absence of a duly constituted admi¬ 
nistrator, the plaintiff cannot recover pos- 
seesioD of any properties left by the 
testator save those which were specifically 
bequeathed to her under the will and the 
decree in so far as it directed delivery of 
possession of properties other than those 
to which ebe was entitled is wrong. The 
question is, is the oontention tenable? If 
this case were governed by English law, 
there can be no question that the enit 
would be competent so far as the immov- 
able property is oonoeroed. Before Lord 
Birkenhead's Act, where an executor dies 
or fails to accept office, the legal position 
was that so far as realty is oonoeroed, it 
vested in the heir until a legal representa- 
tive was duly constituted. As observed by 
Williams in bis book on Beal Property! 

Ad heir*at-law is the ooly person In i?bom tbe 
law of Eogland vested pcopartv whether be would 
or not. Aa the estate oannot therefore remain in 
abeyaooe, ' where there la no executor, the estate 
desceoded to the heir peodlog the appolntoeut of 
an administrator ’ : Williama’ Real Property, 
Edn. 24, pp. 101 and 103. 

This position was made clear by Lord 
North in (1898) 2 Oh 673* where the learn- 
ed Judge at p. 576 pointed out that until 
probate was taken, the estate lemaioed 
where the law makes the legal estate 
go when a man died intestate, i. 0 . in the 
beir.at.law. ” In a later case, (1914) 2 Ob 
647 at p. 652, Lord Oozens-Hardy M> B> 
observed: 

^ _ _ 

I. John T. John, (1898) 3 Oh 679=:67 L J Oh 

616=79 L 1862=47 W R 63=14 TIjR683. 

3i In re Qtigga ; Ex parte School Board foe 

London, (1914)3 Oh 617=111 L T 981=88 

L J Oh 086=18 L G B 37=66 B J 796. 
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Until there is a personal representative, the pro* 
petty vests in the beir. Be could recover the rents 
and maintain actions for trespass, 


This sbatement of the law has been 
always accepted to be correct and has been 
recently affirmed by the Privy Council in 
(1937) A C 626® where Lord Blanesburgh 
at pp. 641 and 642 remarked thus: 


Under 8. 6 (of the Kew Zealand Act of 1879) 
tbe vesting of the real estate of a deceased person 
Id the executor is, as will have been seen, to take 
effect Immediately upon ‘ tbe granting of probate 
of the will or administration of tbe estate or an 
order to administer the estate ’ of the deoeased. 
But not before. And in Victoria, under tbe Admi¬ 
nistration Aot, 1872, of that State, No. 427, 6 6 
a section admittedly indistingoisbable from this 
8. 6 of tbe New Zealand Aot of 1879-*it was held 
as long ago as 1876 in (1875) 1 V L R (L) 164« at 
p. 166, that there was in that section nolbing to 
destroy tbe status of the old beir>at*law between 
tbe death of tbe deoeased and grant of adminis- 
tiation to bis estate, and an aotion of ejeotmenk 
brought during that Interval by the heir-at-law in 
respect of tbe property of tbe deceased was accord* 
Ingly there eustaioed. Tbe oorreotneee of tbe prin* 
oiple enuDoiated In (1676) 1 V L R (L) 164^ at 
p. 166 was not canvassed by tbe respondeole here. 
Nor could it well have been ; it le landamental; 
It baa been applied in England in analogous oir* 
oumstanoes under tbe Land Transler Act, 16^7, 
when in (1914) 2 Oh 640* Lord Cozens Hardy 
M. B. observed : " Until there Is a personal 
representative, the property vests in the heir,” 


The question is, is there anything to 
preclude the applicability of that doctrine 
in this country to a mofussal will such as 
the one DOW in question? Whatever may 
be tbe state of tbe Indian law, before tbe 
enactment of the Hindu Wills Aot and 
Probate and Administration Aot which 
were intended to embody tbe principles of 
English Jurisprudence, at any rate after 
the said enactments, there is nothing to 
preclude tbe applicability of the principles 
of English law. The principle that until 
an administrator is duly constituted an 
beir.at.law can recover the estate, has been 
applied by tbe Indian High Courts. In 46 
Mad 190® at page 226 Knucataswami 
Bastri J. observed thus: 


In oases where probate is not necessary, the 
■nonld be some Indication that tbe person appoin 
ea exeontoE Is wilUng to aooept office and perfori 
•no ankles of the ezeontor. In eases where he do' 
not a^pk offloe, I think, the estate must vest ] 
wpresantatlve until an appUoation 

oompekent to obtain a grai 
under the FrobaU and Administration Aot. 

It is an Initrnetive case. A testatri 


8. Maoleay v. TreadweU, (1087) A 0 626. 

4. Larkin v. Drysdala, (1876) I V L B (L) 1€ 

6. Parthmrathy Appa Bab v. Venkatadri I 
Bao, (1922) 9 AI B Mad 467 I 70 t n 
46 Mad 190=48 M L J 488 (F B) ° 


died leaving a will appointing an executor. 
On tbe date of tbe will tbe property wbiob 
she left thereunder was tbe subject matter 
of a pending litigation therein sbe was tbe 
plaintiff. Tbe executor did not aooept office. 
Tbe heirs at.law brought themselves on 
record as the legal representatives at the 
same time alleging that in case tbe will? 
left by tbe testatrix was found to be true, 
they would deliver poeseesion of the pro. 
perties to tbe legatees just as tbe plaintiff 
in this case said that sbe would carry out 
the directions in tbe will. They continued 
tbe litigation and brought it to a successful 
termination and recovered the property 
which sbe disposed of under tbe will. After 
such recovery, the legatees under the wilt 
sued the beirs.at-law for recovery of pos. 
session of tbe estate and tbe suit was held 
to be in time. One of tbe arguments- 
advanced by the heirs-at.law in that oaso 
was that inasmuch as there was a will they 
were not tbe legal representatives of the 
testatrix and tbe recovery by them could- 
not be deemed to be on behalf of tbe lega. 
tees and it was tbe duty of tbe legatees to 
have themselves brought on tbe record 
or got a duly constituted administrator 
appointed to carry on the litigation and 
therefore they must be deemed to have- 
been in possession of tbe estate adversely 
to the estate. It was in combating tbis- 
argument Kumaraswaml Bastri J. made- 
the observations cited above and held that- 
as the executor did nob aooept office, the > 
beir.at-law was tbe proper person to oome^ 
on the record and continue the litigation. 


Tbe same view was taken in tbe Calcutta- 
High Court in 18 0 W N 1136.® It was 
held in that case that it is competent to a 
legal beir to maintain a suit for tbe benefit- 
of tbe estate so long as any other olaimant 
does not establish his rights to tbe same- 
under the will. This view has been again 
affirmed in a recent decision in 59 Oa! 
911,^ where tbe legal heirs were held com. 
potent to maintain a suit on a mortgage 
in the name of the deceased testator ontil^ 
an administrator was duly constitnted 
(p. 916). In this country there is no die. 
tinotion made between realty and per. 
sonalty and therefore the entire estate 
both moveable and immovable property 
left by tbe deoeased must be deemed to 


6. BiBQotakamar v. Oopal Cbondet, (1916) 9 

A I E Cal 207=961 0 21=18 OWN 1186. 

7. Gopal Lai Chandra v. Aianlyakamat. (1988) 

20 A I B Oal 284=149 I 0 747=69 Cal 911. 
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jvesfc in the heir-at-law notil an adminis. 
trator is duly constituted : vide 34 Mad 
395. A legatee does not represent the 
estate and be has no direct right of action 
against the person who is claiming ad. 
•versely to the estate. Therefore to pro* 
jserve and safeguard the estate, a right of 
action must vest in somobody to prevent 
an adverse claim against the estate and 
|the heir-at-law is the person in whom the 
jlaw vests the estate whether he will or 
not even under Hindu law. Therefore 
Ithere is nothing to preclude an heir-at. 
|law to maintain an action in ejectment or 
otherwise recover possession of the estate 
left by testator. The beir.at.law, if he 
jlibes, can get himself appointed adminis. 
ftrator but he is not bound to do so. It is 
open to legatees to have an administrator 
duly constituted. As soon as such an 
.administrator is constituted, the estate 
.would be divested from the heir-at-law 
land the person oompetent to maintain a 
lauit on behalf of the estate will be such 
administrator. 

An argument has been advanced by 
Mr. Krishnaswami Iyer based on 8 . 17, 
Limitation Act. He contends that 8 . 17 
uses the expression “legal representative’’ 
which must be deemed to connote an exe. 
outer or an administrator and this is a 
clear indication of the intention of the 
Legistature that in oases where a testator 
dies leaving a will, the heir at-law could 
not be the person in whom the law 
would vest the estate, It seems to os 

^ ^ 0 4 any light on the 

cjuestioD ID issue as it does not say who a 

legal representative'' within the meaning 
of the section is, Again the argument in 
our opinion proceeds upon a misoonoep. 
tion of the true meaning of the expression 
^ legal representative” intheseotion. There 
is no definition of the expression “legal 
representative” in the Limitation Act. 
According to the plain language of 8.17 
legal representative would also include an 
heir. Legal representative is one who re 
presents in law the estate of the deceased 
and ID whom the legal personalty of the 
^eoeased is deemed to continue. He may 
^ an heir, executor or administrator 
Where f Pawon died intestate, it cannot ’ 
be said that the legal representative of the ‘ 

" Sir s ; 


ATHI [Venkataramana Rao J.) fi. I. R. 

. there was an heir capable of suing. Here. 
3 in must be noted the distinction between 
3 English and Indian law. Under the 
1 English law, 

. If tbe statute bas not begun to run during the 
. lifetime of an intestate, then it does not begin to 
^ run until letters of administration to his estate 
bare been taken out; vide (1870) 6 Oh 2339 at 
b p. 241, 

j This is because the personalty did not 
^ vest in the next of kin under tbe early 
■ English law and later in the Court of 

Probate until an administrator is oonsti. 
tuted, but under the Indian law tbe 
moveable property vests in the heir.at. 
law. All that 8. 17 contemplates is 
that if there is no legal representative 
who is capable of suing, the statute of 
of limitation would not run. The heir, 
at-law may be a minor in which case 
limitation would not run by virtue of 8. 6 
but as^ soon as an administrator of the 
estate is oonstitnted, limitation would begin 
to run against him and the fact that there 
is an heir.at.law who is a minor would 
not prevent tbe operation of the law of 
limitation. This position is made cisar 
by 8, 17 , Clause 2, which deals with a suit 
against a legal representative of a deceased 
person. There is no qualification to the 
effect that be must be capable of being 
sued, because an beir.at.law whether a 
minor or not, an executor or administrator 
all of them are capable of being sued. That 
the expression “legal representative’' is 
not intended to be confined to an executor 
or administrator seems to be clear from 
the decision in 20 Bom 16^® which has! 
been aflBrmed by the Privy Council in 23 
Bom 644.^^ That was a case of dissolu. 
tion of partnership. The suit was by the 
administrator of a deceased partner claim, 
mg the assets of partnership for recovery 
of amount due to him. The partner died 
in 1889 having dissolved tbe partnership. 
The suit was instituted in 1894. Prima 
facie, the suit would be barred by limita¬ 
tion under Art. 106, Limitation Act. It 
was^ contended that as the letters of ad* 
ministration were granted to the estate of 
tbs deceased partner and an administrator 
was duly constituted only in March 1894 
under 8. 17, Limitation Act, the time could 
only be de emed to have run from thlg date. 

9. Batdiok v. Ganlok. (1870) 6 Oh 983=88 L J 

Oh 869=18 W B 887. 

10, Rlvett Oaroao v, Goouldaa BobhanmoU, {1896) 

30 Bom 16. 

11. BhagavandaB v, Blvekk Oainao, (1899) 98 Bom 

644=261A 39 (PO). 
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Candy J. before whom the oaae oame on 
for trial, took the view that thongh after 
the grant of the letters no person other 
Ihan the administrator can act as the 
representative of the deceased partner, 
there was no reason why a person olaim. 
ing to be the heir of the deoeased partner 
<ehonld not have filed the suit and he 
therefore held that the salt was barred. 
In that case the heir-at.law was a minor; 
when the matter oame up on appeal, the 
'learned Judges who heard the appeal took 
the view that as the heir.at.law was a 
minor, there was no legal representative 
oapable of suing until letters of adminis¬ 
tration were granted and therefore the suit 
must be deemed to be in time. They inter, 
preted the words 'capable of suing" as 
meaning not under a disability to sue and 
infancy would be suoh a disability. It is thus 
olear that the learned Judge would have 
upheld Gandy J’s decision if it were not 
for the fact that the heir-at-law was a 
minor. This view was affirmed by the 
Privy Oounoil : vide 23 Bom 544^^ at 
j). 549. It seems to us therefore that the 
argument based on S. 17, Limitation Act, 
is not a tenable one. 

We are therefore of the opinion that the 
euit by the plaintiff was competent. There 
da no other point of substance in the appeal 
and none has been pressed before us in the 
view we have taken of the competency of 
the suit. In the result, the appeal fails 
and is dismissed with costs. 

>o.r.e./d.s. Appeal dismissed. 
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Leaoh C. J. and Vabadaohabiab J. 

Oontmalai Ammal and another 
Appellants. 

V. 

C. 7. L. Narasimha Eao Naidu and 
others — Respondents. 

Appeals Kos. 80 of 1935 and 13 of 1936, 
Decided on 17th August 1987, against 
decree of City Oivll Judge, Madras, D/. 
11th September 1986. 

Mortgage — Sabrogetlen — Priority — A 
Advancing monay to fi to pay off mortgage 
daeroo agalnit B on vndorctonding that B 
would OMCuto mortgage dead In favour of A 
to aaenro repayment — Dead not oxocutod^ 
Subaaquoatlp B onoeutlag deed of lattlomont 
do,favour of ^ — 0 advandnli money to Z in 
dgnoraneo of rlgbta — Titio dead l^ng in 
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Court and not witb A—A held entitled to 
equitable lubrogation but bis claim should be 
postponed to that of C. 

A advanced monoy to B in order to pay oS a 
mortgage decree agatnet B. The advance was 
made on the express understanding that B ^ould 
execute a mortgage deed in favour of A in order to 
secure repayment. But lor some reason, the deed 
was not executed. In the meanwhile B executed 
a deed of settlement in favour of Z wborein no 
mention wae made ol the amount duo to A, 
Subsequently C advanced money to Z who exe* 
outed a mortgage deed in favour of C. The title 
deeds of the property were all along in Court and 
G bad DO knowledge of A’s rights : 

Held that notwithstanding the non*exeoutlon 
of the formal mortgage deed as originally con- 
tsmplated by the partiee, A waa entitled to invoke 
the dootiine of subrogation : 29 Cal 154 {P C), 
Foil.-, (1910) 2 Ch 277, Ref, [P 163 0 1] 

Held also that Z was not entitled to set up 
agalnet A hla title under the deed of settlement. 

[P 163 0 1] 

Held further that A could olaim an equitable 
right of subrogation. C being a bona fide lender, 
A'e olaim would be postponed to that of C and as 
the title deeds were In the possession of the Court 
and not in the possession of A, the doctrine of 
oonstruotive notice on the ground of the omission 
of C to oall for the title deeds could not be invoked 
In favour of A. [P 163 0 2 ; P 161 0 1] 

K. Rajah Ayyar and Y. Brinivaean — 
for Appellants. 

8. Panebapakeaa Saatry, K. R. Krishna- 
swami Ayyar and M. Ramchandra Bao 
— for Respondents. 

Varadachariar J.—This appeal ariaea 
oat of a salt for the recovery of a aam of 
money. The plaint also claimed that the 
amoaot abould be recovered by aale of the 
salt property on tbe footing of a charge 
on the property. Defendant 1, who was 
admittedly tbe owner of tbe property at 
one time, is the mother of defendants 2 
and 3. It la common ground that in 1924 
this property bad been given as seoarity 
to one Kappa Rao. In 1926 a sait was 
institated by Eappo Rao for the recovery 
of the amount dae to him. He died pending 
that suit and the Administrator-Qeneral 
who took charge of bis eatate continued 
tbe suit and obtained a decree. In execa. 
tion of that decree, tbe property was 
advertised for sale on 26th Janaary 1928. 
The doonmentary evidence in the case, 
read in the light of the oral evidence, 
establishes that some days before tbe sale, 
attempts were made by defendants 1 and 
2 to raise money to pay off tbe mortgage 
decree and prevent tbe sale of the pro. 
perty. It is the plaintiff's case that his 
money was advanced for this purpose, 
through bis cousin P. W. 6, and that the 
understanding, as evidenced by Ex. A, was 
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that defendant 1 was to execute a hypo, 
tbecation bond for the entire amount 
advanced by the plaintiff. As the defen- 
dants impeached the genuineness of Ex. A 
and of some of the other documents pro. 
duced on the plaintiff’s side, it will be 
convenient to refer in the first instance to 
documents which have not been impeached. 
It is sufficient at this stage to state that 
DO mortgage was in fact executed; but the 
plaintiff claims a charge on the principle 
of subrogation as his money had been 
utilized to pay cff the mortgage decree in 
favour of Kuppu Row’s estate. The con. 
testing defendants deny oven the fact that 
plaintiff's moneys went to pay off that 
decree and they contend that the plaintiff 
is not entitled to invoke the principle of 
subrogation. 

P. W. 6 was the proprietor of Dowden 
& Co., and there are in the record certain 
letters that passed between him and 
the Administrator.General, and as their 
genuinenese has not been challenged their 
contents may be taken as fairly true ; 
their truth has also been sworn to by 
P. W. 6. These letters make it clear that 
the money ^which was paid to satisfy 
Kuppu Rao's decree was paid to the 
Administrator.General by Dowden & Co., 
on behalf of the present plaintiff who was 
the cousin of P. W. 6. It is also significant 
that in one of them there is express refer, 
ence to the intention to take necessary 
documents from the defendants before 
paying the balance due under the mort. 
gage decree. A short time was obtained 
to make payment of the balance and the 
decree amount was finally discharged by a 
further deposit by Dowden & Co. made in 
the name of the plaintiff. Though the exe. 
cution records relating to that mortgage 
suit were not exhibited in the lower Court, 
we have, with the consent of the advocates 
on both sides, inspected them here. They 
only show that the decree was reported 
satisfied and that the sale warrant was 
Booordingly returned unexecuted. Barring a 
passing reference in one petition to a pay. 
ment having been made by one Narasimha 
Bao on behalf of the defendants, there is 
nothing further in the records of that case 
to show that the decree was discharged by 
the present plaintiff or that there was any 
arrangement between the present plaintiff 
and the defendants in that suit in respeot 
of their ezeopting a seourity bond in favonr 
of the plaintiff to seoure repayment of the 
flum advanoed by him. The admitted doon. 


ASIUHA Rao iVaradachariar J.) A, I, 

ments, taken with the evidence of P. Ws. 6- 
and 7 suffice, in our opinion, to show that 
the present version of defendants 1 and 3- 
that it is they who found the money to- 
pay off Kuppu Rao’s mortgage decree and 
that they had no transaction whatever with 
the plaintiff in that connexion cannot be- 
true. It has not been suggested what 
motive P. W. 6 bad in 192d to make a 
reference to the present plaintiff as the 
person whose money was being paid to the 
Administrator.General in satisfaction of 
the mortgage decree unless the statement- 
represented the truth, Nor is it easy to 
understand why there should be any refer, 
ence to documents being taken from the' 
defendants in that suit, if it was the defen. 
dants’ money which was being paid b 
discharge of that decree. 

If, as seems to follow from the abovo 
faots, it was plaintiff's money which was 
in fact paid to discharge Kuppu Bao'a 
decree and there was an intention to take- 
formal documents from the defendants in 
due course to secure repayment thereofh 
there is little force in the objection raised 
on behalf of the defendants to the genuine, 
ness of the letters. Exs. A, I and Z on 
which the claim in the present suit is 
founded. These letters show that the 
money was lent on the express understand¬ 
ing that its repayment should be secured 
by a hypothecation bond to be executed by 
defendants 1 and 2. But as the parties 
hoped that they might sell the property 
privately and pay off the amount due to 
the plaintiff, there was considerable delay 
in the execution of the hypothecation boud. 
On a notice, Ex. J, being sent by an advo. 
cate on behalf of the plaintiff to the 
defendants, bringing these faots to their 
notice, Exs. Y and Z were executed by 
defendants 1 and 2, and in these documents 
they reiterated their promise to execute a 
formal mortgage deed within 16 days if by 
that time they were not able to pay up 
the money by the sale of the property. 
These documents are formally proved by 
persons who were present at their exeou- 
tioD by defendants 1 and 2, and we see no 
reason to differ from the view of the 
learned trial Judge that they are genuin®’ 
doouments ezeouted by defendants 1 and 2. 

If matters stood there, there can be Uttlo 
doubt that uotwithetaudingtheDomeieoQ* 
tioD of a formal mortgage deed, as origl* 
Dally contemplated by the parties, tho 
plaintiff will be entitled to bvoko tho 
dootriue of subrogation. The case is 
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governed by fche prinoiple of the deoUion 
in 29 Gal 154/ and the mere fact that at 
the time when the money was lent by the 
plaintiff to P. \V. 6, no deed of mortgage 
bad really been executed or that the 
parties intended to secure repayment by a 
formal deed of mortgage will not affect the 
applioability of the rule of subrogation to 
the case ; cf. (1910) 2 Ch 277/ 

Towards the end of 1931 it unfortu¬ 
nately happened that defendants 1 and 2 
fell out, and defendant 1 who seems to 
have been dissatished with the conduct of 
defendant 2, who had become an insolvent 
and had incurred oonsiderable losses in 
buBinesB, thought fit to settle the suit pro¬ 
perty on defendant 3, her younger son. 
This was carried out by a deed of settle, 
ment dated 19th November 1931. The 
settlement deed makes no reference to the 
arrangement with the plaintiff, nor does 
it make any provision for payment of the 
money doe to the plaintiff under Exs. A, Y 
and Z. Whether even at that time the 
mother and the younger son bad the fran- 
dulent intention of cheating the plaintiff 
out of bis money it is not easy to say, 
though the attitude taken up by them 
during the trial of the suit in totally deny, 
ing the plaintiff's claim makes one suspi. 
oiooB whether it was not their deliberate 
obieot to defeat the transaction which had 
been brought about by defendant 2. Any. 
bow, as defendant 3 'b claim is only under 
a deed of settlement, he cannot set up his 
title thereunder againet the plaintiff’s 
claim unless the defence that the plaintiff 
never paid any money or that plaintiff has 
at best only a personal claim and not a 
right to a charge on the suit property is 
made out. In the view we have already 
expressed both these defences fail and the 
plaintiff will undoubtedly be entitled to a 
decree in enforcement of a charge on the 
suit property against defendants 1 and 3. 

The claim of defendant 4 has, as the 
learned trial Judge points out, given rise to 
greater diffioalty. 8be claims to have lent 
money to defendant 3 in ignorance of 
plaintiff’s rights and has obtained a mort. 
gage over the suit property. The plaintiff's 
case is that the mortgage deed, Ex. 6, exe. 
outed by defendant 8 in favour of defendant 
4 on 28rdDeeemberl981, is a sham trans. 

1* Dlnobundhu Bbaw Ohodhty y, Jofnnayya 
DmI, (1903) 99 Oal 16isS9 IA 9=6 0 W N 
909 (P 0). 

9* BnUac v. Bloc, (1910) 9 Oh 9TT=T9 Ii J Oh 
669=108 L T 91. 


action and does not represent any real 
loan. Alteroatively the plaintiff has also 
suggested that defendant 4 must have had 
notice of the plaintiff's claim and can at 
best rank only as a puisne mortgagee. The 
learned trial Judge has accepted defendant 
4’s case to this extent that be has found 
that defendant 4 was an innocent mort. 
gagee who has advanced money. But be 
postponed defendant 4'a claim to that of 
the plaintiff on the ground that defend, 
ant 4 has been negligent in lending the 
money without calling for the title deeds 
relating to the mortgaged property. It is 
now clear that these title deeds which 
were produced into Court during the pen. 
dency of Kuppu Bao’a suit have remained 
in Court and were not taken possession of 
by any of the parties. The circumstance 
that in some notice given by a lawyer on 
behalf of defendants 1 to 3 an attempt 
was made to explain away plaintiff's pos- 
sible possesBion of title deeds on a wrong 
assumption of plaintiff being in possession 
thereof cannot have much significance in 
face of this proved fact. On behalf of 
defendant 4 it has been contended that 
even on the footing that the plaintiff is 
entitled to claim to be subrogated to the 
position of Kuppu Rao, plaintiff must be 
postponed to defendant 4 on the ground of 
gross negligence in not taking active steps 
to have a legal mortgage executed in due 
course as contemplated by Exs. A and Y, 
That the plaintiff had been very unbusi. 
nesslike in securing bis rights cannot be 
denied. It is however not clear whether the 
case is directly within the terms of S. 78, 
T.P. Act. Plaintiff can only claim anequit. 
able right of subrogation and cannot claim 
to be a mortgagee in whose favour a mort¬ 
gage deed as contemplated by the Transfer 
of Property Act has been executed. Even 
if the case shonld be held to be governed 
by 8. 78, there is a oonsiderable force in 
the contention advanced on behalf of 
defendant 4 that if defendant 4 was really 
a bona fide lender, she has been misled 
into lending her money in ignorance of 
the plaintiff’s right, as the plaintiff had 
not taken diligent steps to have a legal 
mortgage executed in his favour. The 
argument of the learned Judge that defend, 
ant 4 'b failore to call for the title deeds is 
Buffioient to postpone her claim to the 
plaintiff’s does not seem to ns sostainable. 
It may be well founded if the plabtiff bad 
the custody of the title deeds, because it 
ia only in favour of the person in posses. 
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sioD of tho title deeds that the dootrine 
of ooDstruotive Dotioe oad be invoked on 
the ground of the omission of the other 
party to oall for them. It being estab. 
lished in this case that the title deeds 
remained in Court, there is no basis for a 
finding against defendant 4 as a qnestion 
of law merely on the ground of her failure 
to call for the title deeds. This failure 
however will have a material bearing in 
determining the question whether defend, 
ant 4 was in fact an honest lender. 

Looking at the matter from another 
point of view, the plaintiff most be re. 
garded as a person who had an agreement 
in his favour for the execution of a formal 
deed of mortgage. If defendant 4 was 
not a transferee for value without notice 
of the agreement in plaintiff’s favour, 
plaintiff will undoubtedly be entitled in a 
suit for speoifio performance to get a seou. 
rity which will have precedence over 
defendant 4 s claim. There is no reason 
why that consideration should not be kept 
in view in dealing with the relative rights 
of parties even on the footing that the 
plaintiff has become a mortgagee by sub¬ 
rogation. The question therefore that 
arises for decision from either point of 
pew 13 whether defendant 4 was a bona 
fide lender without notice of the plaintiff’s 
claim. The only relevant evidence on that 
point 18 that of her husband, D. W 3 
I am free to admit that bis evidence is far 
from oonviuoing, and on several matters 
It IS undoubtedly open to oritioizm. There 
18 however oneoonsideration whiohdefend. 
ant 4 18 entitled to urge, namely that 
there is on record no suggestion of any 
reason or motive for defendant 4 or her 
husband to get mixed up in any fraudulent 
scheme of defendants 1 and 3 to cheat the 
plaintiff’s claim and much less of any 
reason for D. W. 3 to perjure himself to 
support such a scheme. Notwithstanding 
the defects in the evidence of D. W. 3, the 
learned trial Judge seems to have been 
prepared to accept his evidence and has 
found in positive terms that defendant 4 
was an innocent lender. The oiroumstanoes 
of the case are not in our opinion such 
as to justify our dissenting from that find 

that while the 
plaintiff will be entitled to a decree as on 

a charge against the suit property, his 
claim will be postponed to that of defend 
ant 4 under Ex. 6. The decree of the 
jlower Court wiU be modified accordingly. 
Appeal No. 80 is allowed to this exten/: 


A. I.B, 


the appellant will be entitled to the costs 
of the appeal from the plaintiff. Appeal 
No. 13 is dismissed with costs of the plain, 
tiff. The appellant in Appeal No. 13 will 
pay the court.fee due to Government on 
the momorandum of appeal. 

Leaoh C. J. I agree with the judgment 
of my learned brother and I have nothing 
to add. 

c.r.k./d,s. Decree modified, 

>1^ ^ A. I. R. 1938 Madras 164 
Pandrang Row and 
Venkataramana Rao JJ. 

Bolammal — Appellant. 

V. 

Paiandi l^aidu and others — 

Bespondeuts. 

Appeal No. 500 of 1931, Decided on 7fch 
September 1937, against decree of Dist. 
Court, Chingleput. in 0. 8. No. 9 of 1928. 

^ ^ (a) Defamation Communication by 
client to pleader not In connexion with any 
judicial proceeding or step thereto ii not 
abiolutel; pri?i]eged«~Such cocDmunicatioOi 
when falie, intended to be pubHibed to car* 
t^ain party and actuated by malice will not 
be protected. 

The dootiine ol absolute privilege Is based on 
the fact that in the public interest It is not deslt* 
ablo to inquire whether the words or acts of oet* 
tain persons are malicious or not ; it is a right of 
the public, the theory being “publio advantage 
almost amouQtlng to public necessity.” That Is 
why a party oommunioatlug any matter to a soil* 
oitoc in connexion with any judiolal proceeding oe 
in connexion with any necessary step preliml* 
nary thereto Is absolutely immune from an 
action. But anises the oommanioation is In any 
of these oonnoxIoDs, it would not be absolutely 
privil^ed. Every client In seeking legal advice is 
expected to put before bis legal adviser the tree 
and correct facts on which legal advice Is sought. 

If the facta are known to be false to the know 
ledge of the client, he is not really seeking or 
expeoting any proper legal advice at all but is at¬ 
tempting to make an improper use of the oon- 
fk **^1 ^ *®l4tton8hip for purposes of his own. And 
there is neither reason for, nor publio neoesslly 
norpablio benefit in, aoootdlug absolute Irnmnnity 
uom liability to action to euoh communioatloni. 
This is why the law has always olassed such 
oommunloations under the bead of qnallfled privl* 
lege. (p 167 o 2; P 168 0 1; P 169 01, 9l 

Where therefore a false oommunioation Is made 
by a client to bis pleader, not in ooncexion with 
any judiolal proceeding but is intended to be pub* 
lished to a party and is actuated by malice, such 
oommupicatioD will not be protected and party 
responsible for the communication will be liable 
in damages, [p 170 0 9] 

(b) Common Law-Applicability — Wbera 
Common law is uncertain, Indian HighCotifl 
can apply Uw which ie equitable. 
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Where the principles of Common law in Eng* 
land are in a state of uncertainty, there is noth* 
ing to preclude High Courts in India applying 
that view of the law which is essentially just and 
equitable, [P 170 0 1] 

K. Bajah Ayyar, G. N. Tbiramalachari 
and G, N. Rangaswami — 

for Appellant. 
K. KrishDaswamy Iyengar, P. Erisb. 
namaobari and P. Yenkataohari — 

for Respondents. 

Venkataramana Rao J.~Tbis is an 
appeal from tbe decree of the learned Dis- 
triot Judge of Cbinglepnt dismiseing an 
action for damages for defamation institn. 
ted by plaintiffs 1 and 2. Tbe defamatory 
matter complained of was a commnnioa. 
tion made by defendants 1 and 2 to one 
Mr. G. Erishnamaobari, a vakil at Ching* 
lepnt and repeated by the said vakil in a 
letter dated 9th May 1927 addressed to 
plaintiff 1. Plaintiff 2 is tbe daughter of 
plaintiff 1 and the wife of defendant 2. 
Defendant 1 is tbe father of defendant 2. 
Tbe matter complained of was concerning 
plaintiff 2 in the letter addressed as afore, 
said to plaintiff 1 by tbe said Krishnama. 
ohari to the following effect: 

On or about 7kh January 1927, your daughter 
Balambal ran away with one Manlka Aeari from 
her husband olandestlnely and was staying with 
him at Eadambatbur for two days. 

Plaintiff 2 was married to defendant 2 
in or about 1925 and was living with her 
hnsband till about March 1927. Some 
time towards tbe latter part of 1926, mis. 
understandings seemed to have arisen bet- 
ween plaintiff 2 and tbe defendants in 
regard to the kasimalai worn by plaintiff 2 
and alleged to have been taken away from 
her by her husband, defendant 2, and not 
returned in spite of demand. As a result 
of this misunderstanding, plaintiff 2 had 
to leave her husband’s home and go to 
her parents' house in or about March 
1927. On 26th April 1927, plaintiff 1 
addressed a letter to his son. In. law, defen. 
dant 2, complaining about tbe Hbtreat. 
ment accorded to his daughter during her 
stay in his house in consequence of tbe 
misaDderstandings, and requesting him to 
take bis wife and live with her. In answer 
to tbe said letter, defendants 1 and 2 
instructed their vakil, Mr. E^rishnama. 
ohari, to issue the letter dated 9th May 
1927. On receipt thereof, plaintiff 1 
through his vakil, Mr. Nageswara Iyer, 
oomplained of tbe defamatory character of 
tbe oommunication contained in the letter 
of 9th May 1927 and called upon them to 


unoonditioDally withdraw tbe same and 
apologize for the wrongful aot. The defen. 
dants having failed and neglected to com. 
ply with the said request, plaintiff 1 
instituted a complaint of defamation 
under S. 500, Penal Cede. The Joint 
Magistrate of Cbingleput found that tbe 
defamatory matter complained of, namely 
tbe ruDDing away of plaintiff 2 with 
Manika Asari, was false and convicted 
them of tbe offence charged. Tbe present 
suit was instituted for recovery of damages. 
The material allegations are contained in 
paras. 4, 5 and 9 of tbe plaint and they 
are as follows; 

(4). Subsequently, on 25th April 1927, plaintiff 1 
gave a registered notice to defendant 2 requesting 
him to take back plaintiff 2 to his house and tbe 
defendants sent a reply dated 9th May 1927 
accusing plaintiff 2 of having run away with one 
Manika Aeari and having lived with him for two 
days at Eadambatbur. (6). Tbe allegation is abso* 
lately faUe and was made quite maliciouely and 
recklessly and was intended not only to ruin the 
obaraoter of plaintiff 2 but aleo to ruin her for life 
and brand bee as an unchaste woman, (9). Tbe 
deiendaots are therefore liable in damages to the 
plaintiffs for having unnecessarily defamed plain¬ 
tiff 2 ... Plaintiff I is also damniffed by tbe 
false allegations against hie daughter and is also 
entitled to damages. 

Before the Bling of fche written state, 
ment, defendant 1 seemed to have asked 
for particulars of tbe precise words com. 
plained of as being defamatory and the 
dates when and tbe persons to whom and 
the place where tbe defamatory matter was 
published by tbe defendants. In answer 
thereto, the plaintiffs gave particulars 
wherein tbe plaintiffs distinctly stated that 
they sued in respect of the statement con. 
tained in the notice of the defendants dated 
9th May 1927 which has been already 
quoted above. In regard to tbe pnblioation 
complained of, it was stated to be at 
Obingleput and in regard to tbe person 
oomplained of it was alleged thus: 

Tbe publioatioD was made to defendant 1 by 
defendant 2 in tbe first ioetance, theu by both, to 
the vakil who gave the reply notice, and again was 
repeated in the Oonit of the joint Magistrate, 
Ohiogleput. 

In regard to tbe damages claimed, the 
plaintiffs contented themselves with the 
claim for damages on behalf of plaintiff 2. 
After tbe receipt of particulars, tbe defen. 
dants filed a written statement. Their 
main pleas weretwo-fold: (l) justification of 
the matter oomplained of, and (2) privilege. 
This second plea is word^ thus; 

They claim abeolote immunity or absolute pri* 
vllege and U not, la any avent, on aoooont of a 
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defeasible immunity or qualified privilege attach* 
log to the alleged defamation by reason of the 
occasion of Ibc publication by defendant 1 todefen- 
dant 2 and by both to their vakil. 

The learned District Judge found that 
the defamatory matter was in substance 
true and that the evidence established that 
plaintiff 2 ran away with Manika Asari 
from her husband clandestinely, but she did 
not live with him for two days and that 
portion of the matter must bo found to be 
false. He further hold that, even assuming 
the plea of ju3ti6cation could not be made 
out, the defendants were absolutely privi. 
leged in making the statement by reason 
of the fact that the communication was 
made to Mr. G. Krishnamaohari, their legal 
adviser. He thought that in view of his 
finding as to the absolute privilege, the 
issue as to qualified privilege did not arise ; 
however he was inclined to think that the 
plaintiffs have not proved that the defen. 
dants were actuated by malice in making 
and publishing such a statement. As a 
result of these findings, the learned District 
Judge dismissed the plaintiffs' suit. 

This appeal is preferred by plaintiff 2 
and the findings of the learned Dietriot 
Judge both on questions of fact and law 
have been canvassed by her counsel, Mr. 
Eajah Iyer. On the admitted facts one 
thing seems to be clear. If the plea of 
jastifioation is found against, there was the 
admitted publication of the defamatory 
matter to plaintiff 1 which would snstain 
a cause of action in favour of plaintiff 2 
for damages, and the defendants cannot 
escape liability therefor unless they are 
able to sustain and prove that they were 
not actuated by malice in making the said 
statement. But it is rather curious that 
this seems to have escaped the notice and 
attention of the ooonsel on behalf of the 
plaintiffs as well as the Court below, and 
the case seems to have been fought out on 
the question whether there was absolute 
privilege by reason of the oommunioation 
by the defendants to their legal adviser, 
assuming the plea of justification was found 
against. So, before dealing with the ques. 
tion of privilege, if plaintiff 2 is to succeed, 
she has to displace the finding in regard to 
justification. Mr. Bajah Iyer therefore first 
took up that point and proceeded to canvass 
the finding of the learned District Judge 
ID regard thereto. (After disonssing the 
evidence bis Lordship proceeded further) 
Thus the evidenoe and probabilities com. 
pletely establish that the case set up by 


the defendauts that plaintiff 2 eloped with 
Manika Asari and lived for two days with 
him is false. There can be no doubt—and 
it is not denied that the matter complained 
of is per ee defamatory—that the said 
statemeot is untrue, malicious and has been 
made deliberately with a view to escape 
the possibility of any claim on the part of 
plaintiff 2. The plea of justification cannot 
therefore prevail and must be rejected. 

The nest question is, is the plea of pri* 
vilege eustainablo? Under the English law 
from the earliest times for the discharge of 
public duties and for due administration of 
law and for the welfare and convenience 
of society and for the transaction of the 
affairs of society in the ordinary course of 
daily life, it was thought necessary there 
should be freedom of speech and freedom 
of oommunioation; and for that purpose the 
law has always recognized certain ooca. 
eions as privileged conferring immunity 
from liability to an action either absolutely 
or conditionally, and commonly known as 
absolute privilege, and qualified privilege. 
Where the plea is sought on the ground of 
absolute privilege the Courts are precluded 
from discussing the good faith of the party 
who utters or publishes the defamatory 
statement. If the plea relied on is one of 
qualified privilege, the immunity the law 
confers is destroyed by proof of malioa. 
Among the recognized olasses of oases to 
which the doctrine of absolute privilege is 
held to apply are statements made in the 
course of judicial proceedings. The reason 
of the rule is thus stated by Folkard on the 
Law of Slander and Libel at pp. 88 and 89: 

^ And the reaeoa is foaoded on the ptiuolple that 
the law will rather suSera private mlsohleltban 
a public ioooaveoienoe"; acd that persons eegeged 
1 q the admioiatcatioa of the law, and those who 
aeek justice io respect of wroogs or iDjuries soffeied 
or give evldeooe as to any saob. or make defeooe 
thereto, may not be deterred from so doiug by 
the fear of being harassed by aotlooe or ptoaeou* 
tloDS for defamation in respeot thereof. And ao* 
oordlnglf the law, without regard to the question 
of intention and on grounds of obvious polioy, 
repels the claim to damages in respect of any pub* 
lioation, whether oral or written, made in tb® 
ordinary course of a judtolal proceeding civil or 
otlminal. And this rule applies to Judges, juries, 
witnesses, snitora and parties, in respeot of any 
thing stated by them in the course of any floob 
proceeding. 

Ab Bretb J. observed in (1883) 11Q B D 
688,^ it does not matter whether the defeu* 
dants Bpokethe words maliciously or with* 

1. Munater v. Lamb, (1883) llQBD698=s69 
L J Q B 736=19 L T W B 248«« 

J P 808. 
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■out any jnstifioatioD and whebher the 
Tvoids spoken were irreleyant. It is nob 
necessary bo refer to many oases and it is 
euffioient if I should refer to (1859) 4 H & 

N 669=157 E E 964,^ where Earle G. J. 
observed tbas: 

An aobion will not lie for defamatory words 
spoken in the course of litigation wbiob are rele* 
vant to that litigation. The autborities are ool- 
leoted in the note to 1 Wme. Sauod, 131b, Note 
1,3 and the general rule is there etated: “No falee 
■or eoandalous matter contained in artioles of the 
■peaoe exhibited to justices of the peace, or in any 
other proceeding in a regular course of justice, will 
■make it libellous'’. Several authorities are cited ; 
they extend over many centuries down to the 
time when the learned annotator oolleoted them. 
In (1759) 2 Burr 607,^ where suoh an action waa 
•brought in the Oourt of Elng’a Bench in Lord 
Mansfield's time, that learned Judge endeavoured 
to stop the counsel by saying, “shew that a matter 
«iven in evidence in a Oourt of justioe may be 
prosecuted in a oivil aotion as a libel. The Oourt, 
indeed before which such evidence is given may 
oeneure it". The party may be punished, and the 
abase repressed by a prosecution for perjury the 
result of which is to make the defendant infamous 
if be is oonvloted. It it said that the oivil remedy 
ehonld be allowed for the purpose of indemnifying 
the party injured. But the balance of inoonveni* 
enoe is strong against suoh an aotion : (1869) 167 
E R 9613 at p. gg7. 

The principle was applied bo a case from 
India by their Lordships of the Privy 
■OonDail in 11 Beng L E 321.^ Speaking 
with reference to the privilege of a wit. 
cess, their Lordships observed thns at 
f)age 328: 

Their Lordships hold this maxim which oer> 
•taiDly has been reoognized by all the Courts of 
-this ooontry to be one based upon principles of 
•public policy. The ground of It is this : that it 
oonoerns the public and the administration of 
justioe that witnessea giving their evidence on oath 
in a Court of justice should not have before their 
eyes the fear of being harassed by enlts for 
damages; but that the only penalty whloh they 
ehonld inouc if they give evidence falsely ehonld 
'be an Indlotment for perjury. 

There is sense and reason in the role 
■that was adopted by the English Goarts. 
The Court has superintendence over what 
happens before it and can, as Earle 0. J. 
iiolnts out in (1869) 4 H & N 669^, prevent 
ceoklesB utteranoes defaming or slandering 
others by either oensnrlng the party or the 
witness or by taking proceedings for per. 

.9. Hendsrfon ▼. Btoombead. (1869) 4 H & N 669 
S16T E B deftsSS L J Bx 860=6 Joz (N 8) 
1176=7 WB 499. 

t8. Lake ▼. King, X Wme. Saond 181b, Note 1=86 
B B187. 

4. Aatley v. Young, (1T60) 9 Burr 607=97 B B 
679. 

dl. Baboo Quonesb Dutt Blogh t. Uogneeram 
Ohowdury, (1678) 11 Beng L B 891=17 W B 
968 (P 0). 


jury; vide Folkard on Libel and Slander 
p. 97. But it will be seen that two ooudi- 
tions are neoegsary in order that a party 
may avail himself of tbia privilege: (1) the 
proceeding must be judicial and (2) the 
utterance must have been made in the 
capacity of a suitor or a litigant in the 
course of and with reference to suoh pro¬ 
ceeding. Odgers on Libel and Slander 
(l905 Edn.) at p. 230 puts it thus: 

But the proceeding must bo in its niture judl- 
oial, that is, it must be either the adjudiO'itioQ 
and determination by a competent trlbuoal of the 
legal rights of the parties before it, or some neces* 
sary step preliminary thereto. 

As an illustration to this rule, Odgers 
relies ou (1876) 1 A C 307^ and states the 
effect of that decision thus: 

The servloe on a debtor of a notice under the 
Oaoadian Insolvent Aot of 1869, demanding pay¬ 
ment of a debt, though an important piece of evi¬ 
dence should bankruptcy proceedings follow, is 
not in itself ajudiolai proceeding; and the delivery 
of euoh a notice to lawyer’s clerk lor service is 
privileged, but not an absolutely privileged publi* 
cation. 

It is on this principle that statements in 
pleadings, affidavits or applications made 
to Gourt have been held to be absolutely 
privileged and the principle is extended to 
oases where inetruotions are given to a legal 
adviser for the preparatiou of a proof 
before trial, (1905) A G 480,' but the role 
of public policy does not extend the proteo. 
tion any further. Spencer Bower in hie 
book on Actionable Defamation, at p. 92, 
explains the scope of the privilege thus : 

Buob expression (pabilshed in the oourso and 
for the purpose of any judloial prooeediog) does 
not apply to or include any publication of defama* 
tory matter before the oommencement or after 
the termination of the judicial proceeding unless 
such publioation is an aot incidental to the proper 
Initiation thereof, or the giving of legal effect 
thereto; nor does It apply to or Include any 
publioation of defamatory matter'to any person 
other than those to whom, or in any place other 
than that lif which, suoh publioation is required 
or authorized by law to be made for the proper 
oonduot of the judiotsl prooeeding, 

Unless therefore a communication is 
made to a solicitor In connexion with a 
judicial prooeeding or in connexion with 
a necessary step preliminary thereto or 
with reference to an aot incidental to the 
proper initiation thereof, (1908) 1 E B 
684^ at pp. 688 and 589, it would not be 

*6. Bank of British North America v. Bamuel 
Strong, (1876) 1 A 0 807=84 L T 637. 

7. Watson v. Jones or M'Ewan, (1906) A 0 480 
=74 L J P 0 151=08 Ii T 489. 

6. Bottomley v. fitougham, (1908) 1 E B 664— 
77 L J K B 811=99 L T 111=94 TLB 269= 
69 B 7 236. 
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absolutely privileged and therefore prima 
faoie the communication made by defon. 
Idants 1 and 2 to Mr. Krishnamachari in 
connexion with the reply notice dated 9th 
of May would not be protected by the 
absolute immunity from liability to an 
action. But in 1928 the Court of Appeal 
in England seems to have extended the 
doctrine of absolute privilege even to com- 
munioations between a solicitor and a 
client though not connected with any 
judicial proceeding or a necessary step 
preliminary thereto. In (1928J 2KB 
620®, Sorutton L. J. enunciated this view 
of the law relying on the observations of 
Lord Ilorschell and Lord Bowen in (1893) 
6 Eop 67,^® and on a passage from Fraser 
on Libel and Slander and differing from 
the view of Darling J. in (1917) 33 T L B 
495. If the case in (1893) 6 Bep 67’® 
18 examined, it does not seem to support 
the view of Scrutton L. J. The defama, 
tory matter complained of was a state* 
ment taken by a solicitor from a client for 
toa parposa of obtainiog an authority to 
take prooeedings ag^oat the plaintiff, who 
brought an action for defamation against 

the solicitor. What Lord Hersohell said 
was: 

pass between a Bollcitoc 
and those who he reasonably believes will desire 

makes a oom. 

munioation In relation to that, and who do retain 

nl tv f'l ® oommunioatiooB leading 

th^i Ja relevant to it. and having 

that and noihiog else in view, are privileged oom*^ 

“□rprTvfe^ 

points 

out that there was no evidence of malice 
in that case, and throughout, hisdisons. 
8ion was to establish that the defendant 
was no actuated by malice in nttering 
or publiahing the defamatory matter. 

Owen L. J., while affirming the view 
taken by Lord Hersohell in rdgard to the 
oommnmoation as falling within the cate, 
gory of professional privilege, observed 
that he very much doubted whether 
malice destroyed that kind of privilege 
unless it was shown that what had passed 
waa not germane to the occasion. He 
more than once stated that that point was 
not necessary to be decided and that he 
would deeire to keep it open. The observe. 
^ns in this oaea were never understo od 

9. More V, Weaver. (1920) 2 KB 620=97 

140 L ® ^ L R 710= 

10. Browne v. Dunn, (1898) 6 Rep 67. 

11. Morgan v. Wallla, (1917) 38 T L B 495 . 
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by the leading text writers on the law on 
libel and slander, except Fraser, as- 
establishing that oommunioations between 
a solicitor and a client, once the relation, 
ship is established, are absolutely privi. 
leged. For example, Odgers at p, 246 
(4th Edn. 1905) cites (1893) 6 Bep 67,’®' 
under the head of qualiBed privilege. This 
question of absolute privilege came up for 
discussion before the House of Lords in 
the case in (1930) A C 558,’^ where every 
Law Lord expressed the opinion that the- 
case id (1928) 2 KB 620.® required 
reconsideration. Lord Buokmaster ther^ 
observed : 

I only desire to add without decision that It 
does Dot follow that when once the privilege duo 
to the relationship is waived, the privilege of the 
occasion is absolute. 

Viscount Dunedin remarked thus 

It must be admitted that the older authorities 
point rather the other way, and that the ptivilego 
of solicitor and client has been generally dealt 
with in the books as qualified privilege. 

Latsr Lord Atkin also remarked thus! 

The decision oonsldetably extends the proteotioD 
which up to its date had been confined to oom* 
muoications made by Judge, counsel and wlW 
nesses in the course of judicial proceedings, and is 
based upon a view of public policy which appears 
to bo somewhat widely stated and is certainly not 
the view accepted In Scotland. I prefer to leav©’ 
the correctness of the decision entirely open for 
consideration hereafter in this House. 

It will be Been that the view of Vis. 
count Dunedin is that the older autbori. 
ties are the other way. A confidential 
oorntnonicatioD between a solicitor and 
client has always been treated under the 
head of qualified privilege because the 
communication is supposed to have beeu 
made ia the protection of self-interest or 
by reason of common interest existing bet¬ 
ween the party communicating and the 
party communicated to. The rule is that 
for the welfare and convenience of sooietyi 
the occasion must be deemed to be prima 
facie privileged unless it is shown that the 
communication was made with an impro¬ 
per motive. Street, in his book on the 
Foundations of Legal Liability, Vol. !'► 
observes thus at page 311: 

Pf,® most extensive heads of qualified 

pnvilege Is found in oonnexion wUh oommaiilos* 
HODS ^tween Individuals oonoerning mattere tha4 
are of moment to one or both of the partlea 
ommunloatlons between parties oocupylng oon- 
naential relations, as between principal and 
•gent, master and servant, physician and patient, 
attorney and client, clergyman and parishioner, 

(1980) A 0 668=99 L J K B 

891=148 L T 67=46 TLB 801. 


Balammal y. FalakDI {Venkatarama7ia Bao J.) Madras 169 


1938 

patent and child, ate pthileged eo far as the sab- 
stance of such oommunioatioos pertains to 
matters about ^hioh the relation of confidence 
exists. Hera the parties have a common interest 
In the subject matter of the oommunloatlon. 

Odgara in hU book (4th Edn. 1905) at 
p. 230, expresses the opioion that *‘a case 
laid before oonnsel for bis opinion is not 
absolntely priyileged at all eyents, if 
no writ yet issned", and cites an un- 
reported case, Minter v. Brockman. If 
the reason of the rule is examined, this 
yiew seems to be sound. The doctrine 
of absolute privilege is, as pointed out 
by Channel J. in (1908) 1 KB 584,® based 
on the fact that in the public interest it is 
not desirable to enquire whether the words 
or acts of certain persons are malicious 
or not; he would prefer to call it a right of 
the pnblio, the theory being advan. 

tage almost amounting to public necessity." 
That is why, as already pointed out, a party 
loommunioatiog any matter to a solicitor 
in connexion with any judioial proceeding 
or in connexion with any necessary step 
preliminary thereto is absolutely immune 
from an aotion. Moreover, the Court in 
the exercise of its snperyieion over the 
judioial proceeding has got the means, as 
already pointed oat, to censare or punish 
the party. But no such safegnard is 
available in the case of oommanioations 
where the matter does not come to Court. 
The privilege relating to a oommunioation 
between a solicitor and client is a very 
ancient head of privilege in order to 
encourage free intercourse between them 
and this is the foundation of the principle 
that oommunioations between a lawyer 
and client should not be disclosed without 
the permission of the client. Therefore 
the law does give an adequate safegnard in 
protecting such oommunioatioos from dig. 
closure. There Is no reason why, having 
this protection, they should also be immune 
from liability to an aotion, when the said 
protection is not availed of and the com. 
mnnioationB are made, not with a view to 
being kept confidential bat intended to be 
published to a party. Every client in 
seeking legal advice is expected to pot 
before bU legal adviser the true and correct 
facts on which legal advice is sought. If 
the facts are known to be false to the 
knowledge of the client, he is not really 
seeking or expecting any proper legal 
advice at all, but is attempting to make an 
Improper nse of the oonflden^l relation, 
ship for porposes of hia own. And there 
la neither reason for nor pnbUo neoeeslty 


nor pnblio benefit in according absolute 
immunity from liability to aotion to such, 
oommunioatioos. That is why the law' 
has always classed such communications,; 
until the decision of the Court of Appeal, 
under the bead of qualified privilege, soi 
that if the oommunioation was not made 
from an indirect motive or actuated by 
any malice, the law gave such communica¬ 
tions the protection. The Courts have 
also dealt with the matter under the head 
of qualified privilege. In (1917) 33 T L R 
495“ a defamatory matter uttered by a 
solicitor in deliveriog a bill of costs to bis 
client was held not to be absolutely pri. 
vileged. Justice Darling in that case 
observed thus : 

Mr. Lewis Thomas oootendcd that the oooaelon 
was absolutely privileged, which means that it is 
like the reports of what passes In these Courts or 
what is in a legal document issued by authority. 
1 cannot see any reason to suppose that a solicitor 
is endowed with the right to publish whatovec be 
likes about everybody provided that it is in a bill 

of costs.if a solicitor puts into bis bill of 

oosts matters not oecosEary for the information 
of the olient in order that he may know for what 
be is paying, or that be may get the bill properly 
taxed, if there is evidence that he put them in 
out of malice, then the privilege would be des¬ 
troyed. I know that I am perhaps giving a deoi- 
sion on the point of law to which Lord Bowei> 
referred. 1 must give it. That is my view 
about It. 

I may say that this view is in oonson. 
anoe with that of Bramwell J. in a very 
early decision, (1853-67) 1 F & P 668= 
175 E B 899,^® and this case has been 
cited with approval by Folkard in bis book 
on 'Law of Slander and Libel’ at p. 98 
(also Odgers, 4th Edition, 231; 6th Edition 
202). It may be observed that in the 
article on Libel and Slander by Vaughan 
Williams L. J. in Yol. 18, Halsbury's Laws 
of England (ist Edition), para. 1254, 
absolute privilege in connexion with judi. 
cial proceedings is limited to proceedings 
at the trial and to the proceedings which 
are essentially steps in jadioial proceedings; 
but Lord Hewart 0. J. in the Hailsbam 
Edition, para. 465. seems to extend this by 
including under this head not only etate- 
mente in pleadiuge but also oommnnioa. 
tions passing between a solicitor and olient, 
relying on (1928) 2 KB 620.® The editor 
of Salmond on Torts in the latest edition 
observes that it is uncertain whether the 
privilege is absolute or qualified. This ia 
the state of the English law at present . 

18. Brokoa v. Downes, (1666*1667) 1 S' A; F 666=^ 
1T6 a B 809. 
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If the view which prevailed before the 
decision of the Court of Appeal in (1928) 
2 K P 520” is taken, there oan be no 
doubt that the oommunication made by 
the dofeudants to Mr. Krishoamaohari oo 
9tb May 1927 would come only under 
the head of qualified privilege. 


Coming to the Indian decisions, a distinc¬ 
tion is drawn between an action for 
defamation in a Civil Court and a criminal 
prosecution for defamation. In regard to 
the latter, it has been held that the 
absolute privilege accorded in England to 
a party or a witness or an advocate in 
connexion with judicial proceedings cannot 
apply; it is only qualified privilege and it 
must come within one of the exceptions of 
8 499, I. P. C. : vide 49 Mad 728;^^ 48 
Cal 388’® and 50 Bom 162.*® The reason 
given is that the law having been codified 
by statute, the latter must prevail. But 
for civil wrongs there has been no such 
oodiGoation and the rale of law that is 
applicable is justice, equity and good 
•oonsoienoe. It is no doubt anomalous that 
in connexion with the same matter one 
principle of law should apply for the pur. 
pose of a criminal case and another for 
the purpose of a civil action. But the 
anomaly is there, and until the Legislature 
intervenes it most be recognized. How. 
•ever, the rule which is now to be applied 
for the case on hand is the rule of justice, 
equity and good consoienoe, which has been 
gOMrally understood to be the principles 
of Common law in England so far as they 
are applicable to Indian eooieby having 
regard to the oiroumstanoea of the ease. 
But where the principles of Common law 
in England are in a state of uncertainty, 
there is nothing to preclude us applying 
that view of the law which is essentially 
ijust and equitable, cf.8 Mad 176.*' and 
which is in consonance with the principle 
on which the doctrine of privilege is based. 
In our opinion, the older view of treating 
■oommunioations like the one in question 
under the bead of qualified privilege ought 
•to be the rule of justice, equity and good 


14. Tiroveogada Modal! v Tflporaflundarlamma 
(1926) 13 A I B Mad 906=96 I Q 978=:' 

L J 1026=49 Mad 728=61 M L J i] 
Iff £)• 

16. Batieh Cbaodra v. Ram Dayal ( 199 il a a t 
0.1 1=69 I 0 143=99 Or L J ^1=49 0.1 .f 
•^82 0 Lr J SlssSft OWN 982 {8 B) 

26. Sbaota v. Umrao Amir, (1926) 18 AT 
Bom 141=93 I 0 161=27 Cr I. j 428 -f 
162=28 Bom L R 1 (p B). * 

il. Parvathl v. Mannar, (1885) 8 Mad 176. 


conscience. Even in England authority is 
not wanting for the view that the doctrine 
of absolute privilege should not be oxten. 
ded; vide Lopes L.J. iD(1892) 1QB431*® 
at p. 451, And where the Indian Legisla. 
ture has chosen to depart for the purpose 
of criminal law from the doctrine of abso. 
lute privilege as applied by the Common 
law of England, it seems to us that the 
extension made in (l92S) 2KB 520® 
should not be adopted here. Therefore the 
defendants cannot escape liability for their 
wrongful act, unless it is proved that in so 
doing they were not actuated by malice. 
We have already found that the words 
spoken ooDoeming plaintiff 2 were false 
and made from an improper motive. As 
observed by Lord Esher in (1892) 1 0 B 
431*® at page 443 : 

If a persoD on euob an oooaBion states what he 
Itnows to be uottue. no one ever doubled that he 
would be aboelog the occaaloo. 

Lord Justice Lopes in the same case 
said : 

If It be proved that out of anger or for some 
olher wrong molive the defendant has stated as 
true that whiob he does not )tnow to be true, and 
he bee stated it not stopping or taking the trouble 
to aeoerlain whether It Is true or not-staled it 
rcokleaely by reason of his anger or other indirect 
motlve-the jury may Infec that ha used the 
ocoaeloQ not for the reason which justifisa it, but 

for the gratlfioatlon of his anger or other Indlreot 
motive. 

Applying these principles to this case, we 
have DO hesitation in finding that the 
defendants were actuated by malice in 
uttering and publishing the matter com. 
plained of. In this view it is unnecessary 
to deal with the application for amend¬ 
ment of the plaint made by Mr. Bajah 
Iyer requesting leave to amend by claiming 
damages for the publication of the defama- 
tory matter to plaintiff 1. The only ques- 
tioD that remains for consideration is the 
question of damages, We think in the 
oiroumstanoes of this case an award of 
Rs. 500 would meet the ends of justice. 
We therefore reverse the deoision of the 
learned District Judge and pass a decree 
in favour of the appellant (plaintiff 2) for 
the sum of Rs. 500 with interest at 6 
per cent, from the date of plaint. The 
appellant will have her costs both here and 
in the Court below. 

O.R.g./p.S, Deoree reversed. 

18. Royal Aquarium and Summer and Wlotet 
Garden Soolety Ltd. v. Parklneon, (1892) 1 
Q B 481=61 L J Q B 409=66 h T 
W B 460=86 J P 404. 
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Venkatasubba Bao and Horwill JJ. 
S. E. Badsha Sahib & Co. — Appellant. 

V. 

Thaliyil Vettath Lakskmi Kutti KoviU 
amma and others — Respondents. 

Appeal No. 367 of 1933, Decided on 6th 
October 1937, against decree of Sub. Judge, 
South Malabar at Calicut, in 0. S. No. 25 
of 1932. 

Malabar Compentation for Tenanti Im* 
proTemeota Act (1 of 1900) — Benefit con* 
ferred by Act does not extend to leaseea of 
buildingi or houaea or abopa. 

The definUlon o! the word ‘teDaot' in the Act 
is a clear indioation that the Legislatare did not 
Intend that bnildioga or houses or shops should 
•oome within the purview of the Act. Hence the 
benefit conferred by the Act does not extend to 
tenants of bnildings, bonses or of shops; AIR 
1927 Mad 776 and L. P. As. Nos. 17 to 22 of 
2925, Approved. ; A I R 1928 Mad 929, Expl. ; 
AIR 1931 Mad 363 and AIR 1932 Mad 8, 
JHsling. [P 171 0 3] 

0. Dnikanda Menon and K. Kunbi. 
krishnan Nair — for Appellant. 

F. Govinda Menon and T. N. Bayivarma 
Tirumalpad — for Respondents. 

YeDkatasahha Bao J.—There was a 
mortgage granted on 1st July 1928 by de. 
lendanb 1 and his deceased brother in 
favour of plaintiffs 1 to 3 and another, 
which comprised 27 items. The transao. 
tion, we understand, was one of simple 
mortgage in respect of 23 out of them and 
in regard to the remaining four items, 
what was created was a naufruotuary 
mortgage, which was to subsist for nine 
years. On the same date, the aforesaid 
ionr items were taken back by the mort* 
^agors on lease for a period of 6ve years. 
This suit has been brought to recover the 
Items comprised in the lease with arrears 
of rent. The appellant before us is defen. 
dant 36, claiming under an alleged lease 
from the mortgagors, who complains that 
the lower Court has wrongly disallowed 
bis claim to improvements. 

Tuning first to the pleadings, it is 
fiotloeable that in the written statement 
£led by the appellant no such claim was 
made. There it is stated that he lent 
large sums to the mortgagors, who futber 
oaused him to expend moneys for improv. 
log or altering the property, that it was 
found upon a settlement with them t^t 
8000 was due to him and that provi. 
«lon was made for Its repayment in ^e 
cental agreement executed by defendant 1 


in his favour on 16tb May 1931. Then he 
goes on to describe bow by means of some 
kind of adjustment spread over six years, 
the period of tbe lease, the full amount 
was to be paid back to him. It is impos. 
eible to read into this written statement a 
claim to improvements. Then at tbe trial, 
no serious attempt seems to have been 
made to adduce evidence on tbe question 
of improvements. Indeed, it has not even 
been proved that defendant 36 was a 
lessee for six years, or that be was in pos. 
session even previous to tbe date of tbe 
mortgage as suggested. Neither tbe origi. 
nal lease deed nor tbe rental agreement of 
1931 was produced or filed. Apart from 
these matters, there is an objection, which 
in our opinion is fatal to bis claim. In tbe 
written statement it is alleged (there is no 
reason why he should not be held bound 
by bis own admission) that the lease was 
in respect of a shop and not, as now sug¬ 
gested, a shop and a paramba. 

On the footing then that what was 
leased to defendant 36 was a shop pure 
and simple, tbe question arises whether be 
can claim the benefit conferred upon 
tenants by Act 1 of 1900 (the Malabar 
Compensation for Tenants Improvements 
Act). The word ‘'tenant'* is defined as in- 
eluding a person, who as lessee, etc. "of 
land, is in possession thereof." Here is a 
clear indioation that the Legislature did 
not intend that buildings or bouses or 
shops should oome within the purview of 
the Act, and tbe argument is fanciful that 
because a building must necessarily stand 
upon land, therefore it comes within the 
scope of the Act. The expression in the 
Act must receive its natural meaning and 
we are not prepared to hold that tbe bene¬ 
fit conferred by it extends to tenants of 
buildings. In 60 Mad 813,^ there is a 
judgment of Jackson J. where this view 
has been taken, and with that we respect- 
folly agree. It was held that whereas the 
Act applies to agricultural holdings and 
kudiyirappus (vacant sites available for 
bnildings), it does not apply to houses or 
shops. In snbaequent decisions, this case 
has been referred to but never dissented 
from. In A I B 1928 Mad 929,‘ the facts 
are these. What was "entrusted" to the 
defendants was a but, but the new bouse 

1. Ohatbakattl v. Koobappan, (1937) 14 A 1 B 
Mad 776=103 10 677=60 Mad 818=68 
M L 7 394. 

S. Patbnmma Umma v. Mobldeea, (1998) IS 
A I B Mad 999=110 10 763. 
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which they built covered a considerably 
larger area than the site of the hut. 
lieilly J. held that even if the defendants 
wore tenants of the hut. they were not 
tenants of the area outside the site of the 
hut. and from this it followed that the 
oew house did not constitute a tenant's 
improvement. But Srinivasa Aiyangar J. 
bases his decision expressly on the ground, 
following the case just cited, that the 
ease was of a building. The suggestion 
that Reilly J.in this case oasts a doubt on 
the oorreotness in 50 Mad 813^ is net well 
founded. Nor baa it been called in ques. 

fin a/? later decisions, 

60 M L J 2H^ or 55 Mad 151,‘ to which 
our attention has been called, although in 

the former case there are observations to 
the effect that it was unnecessary to ex 
press any opinion on the question whether 
the Act applies to lease of buildings or 
ahops. Now turning to the actual decisions 
m these two cases, in 60 M L J 214^ 
what was let was a compound or paramba 

TeM it 

held that the lessee was entitled to oom- 
ponsation m respect of the house which he 

Slad iTl * 55 

tho appefkot obtained the property which waa 

ft vacant site, on lease for erecting a house for re- 
Bideniial purposes, {p, igj) 

wd he was hald entitled to the value of 
the house which he built. The present 

Mad 813 ““ h‘’°“ ‘u°“ «esmbles 50 

building which case, we may note, has been 
followed without discussion by a Bench 
oLh'^ (Wallace and Thirnvonkata. 

ly^D. This lends support to our view of 
the BeotioD.^ In the result the appeal fails 
and 18 dismissed with ousts. 

C.r.k./d.s. Appeal dismissed. 


In re Ramakkal {^^ewsam J.) 


A. I. a 


(a) CricDinal Misappropriation—Actual con 

version or appropriation is necessary — Mere 
intention or preparation is not sufficient. 

Before a Court framoa a charge of criminal 
misappropriation, it must satisfy itself that actual 
coDverston or appropriation has taken place, be- 
cause mere intention to misappropriate or even 
preparation to that end are not euflioient to ooo- 
fltituto tho offence. [P 173 0 1 2 } 

(b) Criminal Misappropriation-High stan¬ 
dard of honesty of persons finding p\oper"y 

.-expected - What a person coming ae«.I 

properly should do. explained (Obiter). 

^’ 8 h^°dard of honesty is demanded of 
the finders of lost property. Before appropriating 
It, they must attempt to find the owner, if they 
have means of so doing. If there is no clue to 

able time to allow tho owner to claim the pro- 
perty before ho appropriates its [p 173 c 1 ] 

(c) Penal Code (1860). S. 4U - Lost cur- 
rency note found by child-Poiseision traced 

- No offence 

under S, 41J held proveds 

“otes. They were 
found by a child m street from whom they came 

into poesoBBion of accused, to whom those 

Dotes were traced after a short time and were 

denlTl ^ ”«®’ered after a certain amount ol 


He/d that the facts did not constitute an' 
offence under 8. 411. [P 173 G 2 


K. S. Jayarama Ayyer and C. K. Veu 
kata Naraeimham —/or PetUioners 
Publio Prosecutor — for the Crown. 


<1931) 18 AIRMad 
863—1811 0 641=60 M D J 214 

i. Avaru v. Asi Bai, (1932) 19 A 1 R Mad ft-tq* 

I 0 897=65 Mad 161=61 M L J 462 ® 
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Newsam j. 

In re Ramakkal and others 
Petitioners. 


No. 272 of 1937. decided 

tember 1937, from order of Rflfi ® 


_ Order. This is a revision petition ask 
ing the Court to quash a charge framec 
under S. 411, I. p. 0 ,^ against three per. 

p “to o ® 50 as follows 

. ^kiio waiting to deposit moDe 3 

into the bank at Gobiohettipalayam losi 
from hia shirt pocket four ourrenoy notet 
0 the value of one hundred rupees each 
, ® noticed this loss at about 10 A. M. The 
four notes were picked up in the street by 
vv. 6, a child of 6. P. W. 6 gave a 

5i8 (P. W. 7) one note, 
nb P. w. 7 was insisting on getting bwo» 
i.Deir wrangles attracted the attention of 
a passing barber (P. W. 4) who snatched 
all four notes from them. The children 
olamoured for the return of the notes and 
neld his coat, but the barber took them 
With him to hand them and the money 
over to P. W. G's father, whom he knew* 
Un the way be met P. W. S’s grandmother 
jaooused 1). She asked where he was tak. 
iDg P. W. 6 and on being told the faotSi 
she claimed a prior right to these notes. 
DO P. W. 4 handed over the four notes to 
her, but he went on and told P. W. 6*8 
father (aooused 2) what had happened. 
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Aooased 2'8 employer (aooused 3) also 
beard the story from the barber. It ap. 
pears that aooased 2 and 3 then sent for 
aooased 1 and eaoh of them took one one. 
handred rupee note from her. P. W. 4 oame 
baok later to aooused 3’s shop in which 
aooased 2 is employed and was paid Bs. 20 
by aooased 3 as a reward for his pains and 
as an indaoement to keep his month shot. 
Meantime, the owner of the notes (P. W. 
2) was making inquiries and had got a 
policeman to help him in his searoh. Some 
people fortunately for the owner bad seen 
the barber (P. W. 4) take the notes from 
the children. The barber (P, W. 4) was 
soon found and he referred the polioeman 
to the boy’s grandmother. When first ques. 
tioned P. W. 6's grandmother (aooased 1) 
denied all knowledge, bet later she pro. 
daoed two ourrenoy notes of one hundred 
rupees eaoh. Aooused 2 (P. W. 6’s father) 
produced one one hundred rupee note and 
also a ten rupee note. These notes were 
reoovered by 12 noon, that is, within two 
hours. At 3 P. M. aooased 3 was ques. 
tioned and at first he denied all knowledge, 
but as soon as he was arrested produced 
the last of the handred rupee notes. The 
last note was reooTored by 3 P. M. 

Assuming these faots to be true, the 
question arises what if ant offenoe has 
been committed. Ezpln. 2 to S. 403, 
I. P. 0., lays down the law in regard to 
property found. A very high standard of 
honesty is demanded of the finders of lost 
property. Before appropriating it, they 
must attempt to find the owner, if they 
have means of so doing. If there is no 
elue to the owner, the finder must use all 
reasonable means to find the owner and 
must wait,a reasonable time to allow the 
owner to claim the property before he 
appropriates it. Now it is clear, if the 
facts stated above are proved, that there 
was a dishonest intention to appropriate 
the notes, an intention shared by all three 
aooased, just as the notes were shared. 
The diffioulty is to say whether appropri¬ 
ation or conversion to their own use had 
actually taken plaoe, whether the matter 
went beyond the stage of intention and 
preparation. I must leave this difficult 
question to the learned Magistrate to 
decide for himself after hearieg all the 
.evidence. Perhaps the best defence to a 
nbarge of criminal misappropriation in 
whese olroumstanoei would be to admit 
whonest intention and even preparation 
|to eommit criminal misappropriation, but 


to deny aotual appropriation or conversion, 
and to plead in extenuation that the stan¬ 
dard set for the finders of money is muoh 
above the standard of popular opinion. 

I must dismiss this revision petition 
with the remark that the charge framed 
under 8. 411, 1. P. 0., is inapplicable to 
the faots and tends to obscure tbe real 
issue. If tbe prosecution satisfactorily 
proves the faots extracted above, and if 
the learned Magistrate is able to find after 
hearing tbe defence case that actual appro¬ 
priation of the notes was complete or that 
the aocusad actually converted the notes 
to their own use, then the offenoe com- 
mitted by all three aooased is clearly the 
offenoe of criminal misappropriation. Tbe 
charge under S. 411, 1. P. 0., is hereby 
gnashed and tbe Magistrate is directed to 
make further inquiry into this case and to 
consider in tbe light of the above remarks 
whether be should frame a charge uuder 
8. 403, I. P. C., or discharge the accused. 
Nothing that I have said should prejudice 
tbe Magistrate in deciding one way or the 
other in this matter. Tbe petition is 
allowed. 

O.r.e./b.d. Petition allowed. 
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Newsam J. 

K. Ramaswami Iyengar — Petitioner. 

V. 

K. V. Panduranga Mudaliar — 

Respondent. 

Criminal Bevn. Casa No. 213 and Petn. 
No. 200 of 1937, Decided on 28th Septem. 
her 1937, from order of 4th Presidency 
Magistrate, George Town, Madras, D/. let 
March 1937. 

Criminal P. C. (1898), S, 195 —Court deelin* 
ing to proioeute perfon for offence under 
So, 193 and 199, 1. P. C. — Private complaint 
againtt luch peroon cannot bo allowed. 

Wfaeta the Ooact la iU disoratlon daoUaea to 
ptoaaoate a parson for an offenoa agaloat public 
Jaatloa, panUbabld nodar B. 193 and possibly 
also nndar S. 199, I. P. 0., on tbe ground that 
there was no strong ptima faoie ease, a private 
oomplalnt against eaoh parson oannot be allowed. 

[P 174 0 9) 

B. Fanobapakesa Saatri and N. Krishna- 
murtbi — /or Petitioner. 

K. Bankaraeastry and A. K. Mnthu- 
Bwamy Iyer — for Respondent. 

K. V. Bamaseehan for the Crown Frosa. 
ontor — for the Crown, 
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Annamalai Chettiar V. Chellammai Achi a, I, B 


Order. — This is ao applioation asking 
the Court to revise an order of the Fourth 
Presideooy Magistrate made in the follow¬ 
ing ciroumstanoes. In a suit on a pronote 
for Fs. 200, plaintiff applied for attach, 
ment before judgment of the defendant's 
moveable property. The Court ordered 
notice to defendant. The notice was re¬ 
turned with an endorsement that it bad 
been personally served on defendant. As 
defendant did not appear, attachment was 
ordered. As soon as the bailitl went to 
effect attachment, the defendant paid up. 
The defendant complains that his signature 
on the reverse of the notice was forged by 
the clerk of the plaintiff’s advocate and 
the forged document was used to stifle his 
objections to attachment before judgment. 

The defendant, after about a month’s 
delay, moved the Court to proseoute the 
clerk of plaintiff’s vakil and also 61ed a 
private complaint against him and also 
applied under 8. 95. Civil P. C., for com, 
pensation against plaintiff for attachment 
before judgment without reasonable and 
probable cause. The Court declined to pro¬ 
seoute the plaintiff’s vakil’s clerk on 11th 
January 1937, and dismissed the applioa¬ 
tion for oompensation under S. 95, Civil 
P. C. on 17th December 1936. But the 
defendant's private oomplaint against 
plaintiff s vakil s clerk has been taken 
cognizance of. This petitioner requests that 
the order of the Fourth Presidency Magis- 
trate deciding to go on with this private 
case should be revised. 

The principle underlying 8. 195, Cri. 
minal P. G., is plainly this. Where an act 
amounts to the offence of contempt of the 
lawful authority of public servants (Ss. 172. 

GJ. or to an offence against pub. 
lie justice such as giving false evidence 
(Section 193, et $eq., I. P. 0.), or to an 
offence relating to documents actually used 
in a Court (8.471 etc.), private prosecutions 
are barred absolutely, and only the Court 
in relation to which the offence was oom. 
mitted may initiate proceedings. This 
salutary rule of law is founded on common 
sense. The dignity and prestige of Courts 
of law must be upheld by their presiding 
officers, and it would never do to leave it 
to parties aggrieved to achieve in one pro. 
seoution gratification of personal revenge 
and vindication of a Court’s honour and 
prestige. To allow this would bs to saori. 
fice deliberately the dlspasBionate and im. 
partial calm of tribunals and to allow a 


Court’s prestige to be the sport of per. 
Bonal passions. The offence alleged to hav( 
been committed here by the clerk of the 
plaintiff’s vakil is undoubtedly an offence 
against public justice, punishable undei 
8. 193, I, P. C., and possibly also undei 
8. 199, 1. P. G. The Court in its disore. 
tioD has declined to prosecute on the 
ground that there was not a strong prims 
facie case and that no prosecution at all 
is far better than a prosecution which is 
likely to prove abortive. 

The defendant cannot be allowed to pro. 
eeoute merely because be feels that he has 
been personally dishonoured. It is not 
indeed clear bow such a prosecution can 
vindicate bis honour. The refusal of the 
Court to prosecute is final. It must mean 
that there should be no prosecution at all 
for this alleged offence. The complainant, 
who is animated by a sense of personal 
grievance, cannot be allowed or trusted to 
be an impartial advocate and deputy of 
the Court in the role of prosecutor. I 
allow this petition. The oomplaint ia 
dismissed as barred by 8.195 (b), Criminal 
P. C. 

0,R.K./s.O. Petition allowed. 
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S, A, Annamalai Chettiar — Petitionsr^ 

V. 

Chellammai Achi and another 

Respondents* 

Civil Revn. Petn. No, 986 of 1936, De¬ 
cided on 27th August 1937, from order of 
Diat. Court. Ramnad, D/. 11th July 1936. 

Civil P. c. (1908), O. 21. R. 90 —Fwt th»t 
loadequale price wee due to irregularllrii* 
•^•le need not be proved by direct evidenr*'" 

* 1 .® there ere feeli from 

which it cen be reeionebly inferred Ihel 1®'"^ 
price wee due to irregulerity* 

The Babatltaiion Id 0.21, R. 90 of the word* 
DDlees DpoD the (aote proved the Court l***th* 
fiod has removed the neoeaaity of proving W 
direct evidence that the inadequate prloe wM 
oauaed by reaeon of the alleged Irregularity In 
oonduot of the Bale. A eale oan be set aaide If t®* 
Court were eatiefled upon the faotff proved In ff*® 
oaae that there were oiroumstanoea from whj*® 
reasonable Inference could be drawn that th*^ 
adeqnaoy In price was the reeult of the mal^ 
Irregularity, although mere inadequacy of pd®®* 
without either direct evidence or proof of 
oironmatanoea as mentioned above, would not JJ 
sufficient to set aside the sale: aOMailSJJJl 
Oal 1 and 31 Cal 816, Be/, (P1T8 0 ** 
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K. Bajah Ayyar — for Petitioner, 

M. S. Venkatarama Iyer — 

for Beipondents* 

Order.—It has been oonoeded by Mr. 
Bajah Ayyar, the ooucsel for the petitioner, 
that there was no proclamation before tbe 
property, which happens to be one-eighth 
share in a Tillage, was sold by public auo. 
tioD. Admittedly this is a material irregu¬ 
larity. It was not seriously contested that 
the price at which tbe property was sold 
was grossly inadequate. A firm offer was 
made by tbe objecting creditor in the 
lower Appellate Court to the extent of 
about double the price for which the pro. 
perty was knocked down at the auction 
sale. It was also admitted that tbe pur- 
chaser is a close relation of the judgment, 
debtor. 

The only point which was seriously 
contested by tbe oounsel for the petitioner 
was that the sale could not be set aside as 
tbe respondent bad> failed to prove that tbe 
inadequacy in price was caused by reason 
of such irregularity. At one point of time, 
there was a divergence of views between 
tbe High Court of Allahabad on the one 
band and those of the High Courts of 
Madras and Calcutta on the other. Tbe 
High Court of Allahabad was of opinion 
that tbe inadequacy in tbe sale price was 
not sufficient to set aside the sale in the 
absence of direct evidence which estab- 
lished a causal connexion between tbe 
material irregularity and the inadequacy 
of price fetched at the sale. It was on 
the contrary held by tbe High Court of 
Madras in 20 Mad 159^ that tbe fact that 
tbe inadequacy of price fetched at tbe 
auction was the result of the material 
irregularity committed in conducting tbe 
sale might ordinarily give rise to an 
inference that 

the low price was a ooniequeace of Irregularity 
e?en though the manner In which the Irregularity 
prodooed tbe low ptioe be not definitely made out. 

The High Court of Calcutta bad taken a 
similar view in 80 Oal and 31 Oal 816.’ 
On account of this divergence of views, 
the Code of Civil Procedure bad to be 
amended and the words "nnless upon tbe 
facts proved the Court is satisfied" have 
been substituted to give effect to the deoi. 

L Tenkataanfabamia Obatty v. Zamlndax of 
Earretnagar, (1697) SO Had 169. 
fl. Bheomtton Blngh v. Net LaU Babn. (1908) 80 
Oal 1=6 0 W N 688. 

B.llababli Fenhad Blngh t. Dhaankdhazl 
ttngh, (1904) 81 Oal 816=8 0 W N 666. 


sions of the High Courts of Calcutta and 
Madras. It is no longer necessary to prove 
a causal oonnexion between the two by; 
means of direct evidence; but a sale could; 
be set aside if tbe Court were satisfied' 
upon the facts proved in tbe case that! 
there were circumstances from which a 
reasonable inference might be drawn that 
tbe inadequacy in price was the result of 
tbe material irregularity, although mere 
inadequacy of price, without either direct 
evidence or proof of such oircumstanoes as 
mentioned above, would not be auffloient 
to set aside tbe sale. 

In this case, material irregularity has 
been admitted and the inadequacy in price 
which tbe property fetched at tbe sale 
was not seriously contested. The fact that 
there was no proclamation might legiti¬ 
mately give rise to an inference that if 
the sale had been proclaimed, the intending 
purchasers might have been present to bid 
for tbe property which might have fetched 
a higher price in consequence. It was in 
any case open to tbe lower Appellate 
Court to draw this inference and having 
done so, it cannot be said that it exercised 
a jurisdiction which did not vest in it. It 
cannot therefore be questioned in revision. 
I would therefore dismiss the petition with 
costs. 

C.r.E./d.s. Petition dismissed. 
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Wadsworth J. 

Official Assignee, Madras —Petitioner. 

V. 

P. Suryakanthammal and another — 

Bespondents. 

In the matter of B. G. Sundaram 
Baidu — Insolvent. 

Fetn. No. 117 of 1936 and Appln. 
No. 246 of 1937, Decided on 9th August 
1937. 

Preiidency-Townt Ia«oW«Dcy Act (1909), 
St. 58 (5), 33 (4) — Obitruction by insolveot’s 
•gant in realizing intelvent'c properly—Con- 
leapt proceeding! agMotk agent cannot be 
taken. 

Neither 8. 68 (6) nor 6. 88 (4) oas be Invoked 
to enable tbe Court to puoiab for contempt an 
agent of the Ineolvent, who at tbe instigation 
of the insolvent, obatiuots tbe realisation of tbe 
insolvent’s property. [P 176 01] 

Official Assignee in person, 

A. 0. Nataraja Aiyai— for BespondentSy 

Jod^ment—This is an application aris. 
ing out of the of a house which was 
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the property of the insolvent. After the 
sale there wag considerable trouble in 
getting the insolvent to quit the premises. 
He made a show of handing over the pro- 
miseg. but then, after the purchaser had 
got into possession of the upper storey, he 
with his family squatted in the lower 
storey. Contempt proceedings were taken 
against the insolvent who contended that 
the occupants of the lower storey of the 
bouse were not under bis power, that his 
wife was out of hia control and so on. That 
contention was negatived and be was 
committed to jail and the order was oon. 
firmed on appeal. lie has served the 
period for which his detention was ordered, 
but bis wife continues to squat in those 
premises. 

I have DO doubt as a matter of fact that 
the wife is acting under the instigation 
of her husband, the insolvent, though she 
denies that she has anything to do with 
her husband at present. But the question 
is whether this Court can evict the wife, 
fche^ presumed agent of the insolvent, by 
taking oontempt proceedings against her, 
the contempt proceedings against the 
insolvent himself having failed to achieve 
their objeob, There is no provision under 
the Presidency Towns Insolvency Act 
enabling contempt proceedings against an 
.agent, so far as Pam aware, except 8. 58, 
.sub.B. (5), which is in terms restricted to 
A refusal of an agent to hand over money 
and securities belonging to the insolvent. 
This certainly cannot cover the persis- 
jfcenoe by an agent of the insolvent In 
obstructing the delivery of immovable 
property, The insolvent himself is punish. 
|able by oontempt proceedings by virtue 
of the provisions of 8. 33, sub.s. (4). I am 
very doubtful indeed whether that provi. 
sion of law can be extended so as to 
enable the Court to punish for contempt 
an agent of an insolvent who at the 
instigation of the insolvent obstructs the 
realization of the insolvent’s property. No 
doubt the Court can treat the insolvent as 
•in oontempt when be instigates an agent 
to do that which the law prohibits him 
-from doing himself. Such action has al. 
ready been taken in this case. It would 
to my mind be an undesirable and unwar 
wanted extension of the powers given to 
the Court to take against the alleged 
agent oontempt proceedings which the law 
only expressly warrants against the insol. 
vent himself In this view of the law 
1 must dismiss the application. In the 


oircumstances of the case I make no order 
as to coats. 

O.r.K./b.d. Application dismissed. 
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Leach C. J. and Burn J. 

A, R. Ramanuja Mudaliar — Appellant. 

V. 

L, C, Sundaravaradachariar and 
others — Respondents. 

Appeal No. 277 of 1936. Decided on 21at 

October 1937, against order of Diet. Court, 

Chitfcoor, D/. 13th February 1936. 

« Company-Winding up-OfficUI liquida- 
Cor telling decree standing In name of direc- 

I •“****" attigningit to purcbaier 
with Courts* sanction — Sale cannot be set 
aside and principles of O. 21. R. 90, Clril 
r. C., do not apply. 

Where, ae a result of a compulsory wlndicg op 
of a company, the offiolal liquidator aella a decree 
alandlDg in tho name of the dlreotors by auottoD 
and the liquidator assigns Hie decree to the par* 
obaser with the aanotion of the Court, the ptinoi* 
plea of 0. 21, R. 90, Civil P. 0., do not apply and 
the Court has no tight to act aside the aalo. 

[p m 01] 

P. B. Srinivasan for Appellant, 

Leaoh C. J.—The Sundara Sbanmuga 
Vilas Prize Chit Fund, a company regis. 
tered under the Companies Act, is being 
wound up iu the Court of the District 
Judge of Cbittoor as the result of a com. 
pulsory winding up order passed by this 
Court. This Court appointed three oflBolal 
liquidators who on taking over charge of 
tho assets came to the conclusion that one 
asset, a decree in favour of the directors 
of the company, should be sold by auction, 
as it would be too expensive to undertake 
execution proceedings. They accordingly 
applied to the District Judge for directions 
tinder S. 183 of the Act and he ordered 
the decree to be sold by auction. In so* 
ootdanoe with this order an auction was 
held on Ist November 1934 and the appel* 
lant bid Ra. 25. As there was no higher 
bid he was declared to be the purohaseri 
On 5th November 1934 the three liquida¬ 
tors executed a deed assigning the decree 
to the appellant who, on 17th January 
1935, applied to be brought on the record 
and to have leave to execute the decree. 
Before he could take advantage of his pur¬ 
chase, one of the liquidators applied to the 
District Judge for directions in order to 
get the sale set aside. By an order dated 
13th February 1936 the District Judge 
did set aside the sale as he considered 
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that there were good grounds for thinking 
that the sale was not properly advertised, 
and on general grounds he thought that a 
doubtful asset should not be sold. It is 
from this order that the present appeal 
has been preferred. 

It is clear that the learned Distriot 
Judge had no power to set aside the sale. 
The decree was sold by auction and the 
appellant was the highest bidder. The 
appellant having become the purchaser, the 
official liquidators with the sanction of 
the Court assigned the decree to him. In 
these oircumstanoes the Court had no 
right to set aside the contract. The prin. 
oiples of 0. 21, R. 90, Civil P. 0., do not 
apply, but even if they did there would 
be no ground for setting aside the sale. It 
is not suggested that the appellant was a 
party to any fraud. The appellant having 
bought the decree is entitled to the benefit 
of it, and the order of the learned District 
Judge must therefore be set aside. Having 
succeeded, the appellant is entitled to costs 
which will be paid out of the assets of the 
Company. 

O.B.E./D.S. Order set aside. 
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Yebeatasubba Bao J. 

Buohayyagari Banga Reddy — 

Petitioner. 

V. 

Official Receiver, Ananlapur — 

Respondent. 

Civil Bevn. Petn. No. 1376 of 1935, 
Decided on 3rd September 1937, from 
order of Diet. Court, Ananbapur, D/. 17th 
July 1935. 

Provincial Intolvenej Act (1920), S. 54 — 
Fraudulent preference ~ Teat ia dominant 
motive of debtor ~ Peraon appointed guar* 
dian of aondn'law miiappropriating ward’a 
funda ~ In order to relieve from tbia oblige* 
tien guardian aelling fala Immovable property 
4o ward*—Subiequent inaolveney of guardian 

Sale held did not amount to fraudulent 
preference. 

To determine whelhee a parbloalat traoBfee 
amonnta to a fMadolent prelerenoe, the teit la 
athat la the dominant or operative motive of the 
debtor in making the tzanafer: (IdSd) 8$ Oh D 
496t Foil, [P176 0 1] 

A person was amolnted the gnatdlan o! hla son* 
Uk'law under the Goardlana and Wards Aot. The 
{pcardlan oommltted btmoh ol tmat and mti* 
appropriated his ward's (nn^ guardian 

oflered to oonvey hie Immovable property to the 
ward In order to get blmieU teleaeed from this 
obligation and exeonted a >ele deed in favoot ol 
1986 U/98 & S4 


the ward. The guardian was sobseqaeDtly ad* 
judged an ioeolvent : 

Held that the sale deed did not amount to 
frandnient preference. [P 178 0 I, 3] 

P. Chandra Beddy — for Petitioner, 

V. V. Chowdhury — for Respondent. 

Order. —The question to decide is whe. 
bber the sale deed impeached amounts 
to a fraudulent preference under S. 54, 
Provincial Insolvency Aot. The material 
dates are these. Respondent 2 was adju. 
dioated insolvent on 30th November 1931 
on a creditor's petition dated 8th August 
1931. The insolvent bad executed the 
sale deed in question on 27th July 1931 in 
favour of bis nephew and son-in.law, res¬ 
pondent 1. On 9th July 1932 the appli. 
cation out of which this civil revision 
petition arises was made by the Official 
Receiver for the setting 'aside of the sale 
deed. The learned District Judge, revers¬ 
ing the decision of the trial Court, has 
held that the conveyance amounts to a 
fraudulent preference. Respondent 1, the 
transferee, questions the correctness of 
the District Judge's order. 

There is praotioally no dispute about 
the facts which may be shortly stated. In 
1922 respondent 2 was appointed guardian 
of respondent 1 under the Guardians and 
Wards Aot. As the record shows, bonds of 
the value of about Bs. 7 200 belonging to the 
ward were taken possession of by the guar, 
dian. On 22od February 1931 respon. 
dent 1 who had by then attained majority 
applied to the Court for directions against 
bis quondam guardian complaining that 
he had misappropriated the ward’s funds 
and that proper accounts had not been 
rendered. Bespondent 2 in his counter, 
affidavit dated 6th July admitted the 
breach of trust and after putting forward 
various excuses offered to convey his im. 
movable property to get released from bis 
obligation. The matter was apparently 
adjourned to enable respondent 2 to carry 
out his promise, and on 27th July, as already 
stated, the sale deed in question came into 
existenoe. The sale purports to be for 
Bs. 6000, respondent 2 having been given 
credit for some amounts which he alleged 
to have expended on his ward’s behalf. 
The appUoation was finally disposed of on 
8th August when the Judge, after record, 
ing the settlement, dismissed the petition. 
On the same day, as already noted, the 
petition to adjudicate respondent 2 insol¬ 
vent was filed. 
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On these facts the question arises, does 
the conveyance acnount to a fraudulent 
preference under S. 54, Provincial Insol. 
vency Act? Both the Courts concur in 
6ndiog that there ^vas a true pre-esiatinp 
debt as alleged by the transferee. They 
concurrently find further that the property 
conveyed was not worth more than Rupees 
6000. the consideration mentioned in the 
deed. That a petition imputing breach of 
trust to respondent 2 was then pending is 
common ground. Beyond these admitted 

facts respondent 1 swoars that someill.feel. 

ing had arisen between him and his for. 
mer guardian, a circumstance to which 
the District Judge does not advert. True, 
when he moved the Court, respondent 1 
was aware, as admitted by himself in bis 
affidavit that respondent 2 was ‘on the 
brink of insolvency'’. These being the 
facts 18 the Judge’s decision right ? The 
test in such cases is what is the dominant 
or operative motive of the debtor in making 
the transfer. Is it a reasonable inference 
from the facts above mentioned that the 
dominant view which influenced respon- 
dent 2 was to prefer a particular creditor 
or IS It more reasonable to hold that he 
acted with a view to protect himself from 
exposure or from any sort of proceedings ? 
Respondent 1 was pressed to say in cross, 
examination : As I was his son.in.law, 
respondent 2 wanted to pay me first.” 

The learned Dietriot Judge seizes upon 
jtbis answer for the purpose of inferring 
.that the transferor's object was to give the 
(oreditor a preference. Ha forget- that a 
debtor m giving a security to a particular 
oreditor often acts from mixed motives 
The very fact that 8. 54 has been invoked 
shows that while one oreditor has been 
benefited, there are others who as the 
result of the act impeached have been 
defeated or defrauded. The question is 
not whether several motives have not 
operated on the mind of the debtor but 
what among them was the dominant or 
effeobual motive. If the debtor is influenoed 
8oUly by one motive the ease presents no 
difficulty whatsoever; but when the Court 
has to ascertain which of several motives 
is the operative or substantial motive its 

part of the debtor to protest himself 

admission referred to above, some desire 
to beneht hiB own near relative. In a 
case like the present it is natural if not 


A. I. R, 

inevitable, that the debtor has present to 
his mind, as one view among several, the 
giving of a preference to the particular 
oreditor benefited; that could hardly be 
decisive of the matter. It would suffice 
to refer to the following oases where this 
question was considered by me in its 
different aspects : 49 M L J 562.^ AIR 
1932 Mad 459.' 41 M L W 358® and 
C8 M L J 57.^ In addition it may be use. 
ful to quote here the words of Bowen L. J.: 

U is ao exceedingly difficult thing (it U possible 
no douot foe juries may have to do it) to arrive at 
an opinion as to what Is the dominant or opera- 
tive motive of a man in doing a pactionlar aot. 
iiut If we are to consider whether amongst all tbs 
Shadows which pass across a man’s mind, some 
V ew as well as the dominant view ioflnenced 
him to do the act. we shall be embarking on a 
dark and unknown voyage across an exceedingly 

J ® difficult matter to prove 
that the dominant motive was the sole motive, 
and 1 think that the trns teet under 0. 99 is this: 

(1) bad the debtor a view of giving a preference to 
the creditor and (2) was that the operative eSeo- 

tual View : (1883) 23 Ch D 696.5 

Applying this test, I can have no hesi. 
tation iu holding that the lower Appsllatsi 
Court s decision is wrong and it is accord-' 
iDgly set aside and the petition is allowed 
with costs throughout. 

C.R.K./d.s, _ Order set aside, 

1. Arunachellam Chottlar v. Official Receiver of 
Tanjore. (1926) 12 A I R Mad 1089=91 10 
632—49 M L J 662* 

2. Ramaswamy v. Ohinnsthambl,(1982) 19 AIR 

Mad 469=140 I 0 463. 

OfEolal Beoelver of 

^ ^ ^ 300=169 I 0 541=41 

M L W 868. 

Receiver, Rajabmandry» 
0936) 22 A I R Mad 260=167 10 669=68 
M L J 67. 

6 . ^ parte Elll; In re Bird. (1833) 23 Oh D 698 
—62 L J Ob 903=49 L T 278=32 W R 177. 
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Pandrang Row and 
Venkataramana Bag JJ. 

■drumandla Veerayya and another — 

Appellants* 

Yi 

^rumandla Suhbamma —Respondent. 

Appeal No. 267 of 1932, Decided on 7tl» 
October 1937, against decree of Sub. JudgOi 
isapatla, D/. iSfch March 1932. 

^ Hindu Law-Reveriioner-Suit by i •• 
nearest reversioner for declarelion thet will 
»«n by deceased was not genuine—During 
pendency, Act 2 of 1929 coming into force 
and A becoming remoter reversioner—i held 
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should be ellowed lo contiQue bis suit e^ter 
meking nearest reversioner party defendant. 

A suit was instltated by A as nearaat rever' 
sloner of the deoeaeed testator that the will left 
by him was not genaine. During the pendency 
of the salt, Aot 12 of 1929 came Into force and eis’ 
ter'a son of the deoeased became the nearest revet* 
sloner who alao brought a suit for deolaratlon 
that the will was not genuine : 

Held that for the eoda of justice A should be 
allowed to continue his suit after mahiog the 
nearest reversioner a party defendant and after 
making each amendments of the plaint as might 
be necessary : 6 Oal ?6i, Expl.\ 1936 M W N 
nil and AIR 1937 Mad 699, Foil,-, AIR 1932 
Lah 361, Not foil. (P 179 0 2 ; P 160 0 1] 

K. Kotayya — for Appellants. 

V. Govmdarajaohari and M. Sreerama. 
marthy — for Respondent. 

Pandrang Row J.—This Buifc relates to 
the geomnenesa of a will alleged to have 
been executed by one Arnmandla Byragi 
on 17th SepteiUber 1926. The plaintiffs 
instituted the suit as the nearest rever* 
sioners of the deceased testator in 1928 
impleading the widow. The suit was not 
tried on the merits, though it was pending 
from 1928 to 1932 when an additional 
written statement was put in contending 
that hy reason of subsequent legislation, 
viz. Aot 2 of 1929, the plaintiffs ceased to 
be the nearest reversioners, the order of 
snoeession having been altered by that 
Aot, and that the suit ceased to be main, 
taioable, as the sister’s sons of the 
deoeased had become nearer reversioners 
and had not been brought on record. An 
application which was made to bring the 
sister's sons on record was dismissed by 
the lower Oourt which at the same time 
dismissed the suit altogether on the 
ground that the suit was not maintainable 
as it stood. It would appear that an ap. 
plication by the plaintiffs to amend the 
plaint by adding a new allegation of fraud 
between the sister’s sons and the widow 
was also dismissed. The present appeal 
\b an appeal from the decree of the Subor. 
dlnate Judge dated 15th March 1932, die. 
missing the suit. It might be necessary 
to state in this oonnexion that a separate 
suit, whieh was instituted by the sister’s 
sons for a similar deolaratlon, namely 
that the will was not genaine, was ulti. 
mately dismissed on the ground that Aot 
2 of 1939 did not have any retrospective 
effect and did not make them the nearest 
reversioners to the deoeased. We have 
thus both the suits for a deolaratbn in 
respect of the same will dismissed without 
any trial on the merits, the reasons given 


for the dismissal of the two suits being 
contradictory. 

The main question for us to decide in 
this appeal is whether in the oircum. 
stances of the present case the plaintiffs, 
appellants should not be given an oppor* 
tunity of continuing the suit with such 
amendments as may be necessary after 
making the sister’s sons party defendants. 
There can be no doubt that in the inter, 
eats of justice the Courts have ample 
power to allow amendment and to allow 
fresh parties to be joined. This cannot be 
and is not questioned. It is however coo. 
tended that certain observations of the 
Judicial Committee in 6 Cal 76i,^ parti¬ 
cularly those at p. 772, preclude us from 
allowing the plaintiffs to continue their 
suit when at the present moment they 
are DO longer the nearest reversioners by 
reason of Aot 2 of 1929 which was enact, 
ed during the pendency of the suit in the 
Court below. It is not possible in our 
opinion to say that their Lordships in 6 
Oal 761^ contemplated a oontingenoy c* 
this kind, namely where a suit, which 
was properly instituted by the nearest 
reversioners, becomes by virtue of legisla. 
tioD during the pendency of the suit, a 
suit by remote reversioners. This unusual 
oontingenoy does not appear to have been 
contemplated and it cannot be said that 
the observations in 6 Gal 764^ really pro. 
vent the Court from allowing the oontinu. 
anoe of the suit in the oiroumstances 
mentioned above. Similar cases have 
come before Courts and in two oases 
which were decided by Benches of our 
own High Court, namely 1936 M W N 
1111* and (1937) 2 M L J 209,* it has 
been held that the plaintiffs in these oir. 
oumstanoes should be allowed to continue 
the suit after making the nearest rever. 
sioners parties to the suit and after such 
amendment of the plaint as may be neoes. 
sary. There are no donbt one or two 
decisions of other High Courts contra. 
One of them, 13 Lah 178,^ does not discuss 
the question ; another is by a single 
Judge : and the third no doubt takes the 

1. Ban! Anand Eanwar v. Ooort of Wards. 
(1881) 6 Oal 761=8 I A H=8 0 L B 881=4 
Bat 196 (P 0). 

2. Babba Rao v. VeDkayya, (1986) M W N1111. 

8, Lakabml Amtnal v. Anantarama lyaagar, 

(1987) 24 A I B Mad 699=171 1 0 7=(1987) 
9 M L 7 209. 

4. Bhib Dai T. Nand Lai, (1982) 19 A I B Lab 
861=188 I 0 291=18 Lah 178=88 P L R 
428. 
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view that in no oase other than the oases 
mentioned in 6 Cal 764* oonld a remote 
reversioner maintain a suit. After con. 
sidering the question fully in the light of 
the decisions, we are of opinion that there 
is no reason why wa should not follow the 
decisions of our own High Court, and all 
the more so in view of the nature of the 
suit and the observations made as regards 
the oharaoter of such suits in the Full 
Bench decision in 29 Mad 390® at p. 402, 
namely: 


records in the Court below to apply to 
amend their plaint and to make the near, 
est reversioners party defendants. In the 
ciroumstanoes of the ease there will be 
no order as to costs of this appeal. The 
costs of the lower Court will be provided 
for in the revised decree of the Court 
below. The plaintiffs.appellants are en. 
titled to get a refund of the oourt.fee paid 
by them on the memorandum of appeal. 

c.r.k./d.s. Suit remanded. 


The true purpose ot the coDceseion of a right of 
suit io all tbeso caece is the protection of the 
intorost of the person or persons who mav even* 
tnallv turn out to be the heir or heirs, and the 
objeot of tbo legal proceeding is really the perpetu* 
ation of testimony whiob, owing to lapeo of time, 
might not bo available for the belt when the sue* 
oeseion actually opens. Now as it Is not possible 
either to determine beforehand who will be the 
aotual successor or to predicate the existence of 
any substantial dietinotioo between the right of 
one reversioner and that of another, in theory it 
would seem that the right to take legal proceed* 
logs for perpetuation of testimony should bo oon* 
ceded to each and all of such persons. 

The purpose for which Courts permit 
declaratory suits by reversioners in oases 
like the present can be served only if the 
present suit is allowed to be oontiuued, 
because in the oiroumstanoes of the pre. 
sent case, if this is not permitted, there 
will be no chance even for the nearest 
reversioner to question at present the 
validity or genuineness of the will, and 
that question will have to be postponed 
till the death of the widow which might 
happen many years hence when it would 
be dilBoult to expect oral testimony to be 
available on the subject. Looking to the 
purpose in view, and also of the peculiar 
oiroumstauoee of this case, namely that 
by an Aot of the Legislature the persons 
who had a right to maintain the suit have 
been deprived of the particular oharaoter 
in virtue of which he was entitled as a 
matter of right to bring the suit, we oon. 
eider that the ends of justioe will be eerv. 
ed best by permitting the plaintiffs to 
amend their plaint and make the nearest 
reversioners party defendants and prose, 
oute the suit farther in the Goart below. 


The appeal is aoeordingly allowed ai 
the decree of the Court below dismissi 
the suit set asida The suit is remand 
to the lower Court for disposal aooordii 
to law after allowing the plaintiffs oi 
month's time after the receipt of tl 


6. Ohlruvolu Punnamma v, Ohlravolu Perrai 
(1906) 99 Mad 890=16 M L J 307 Vb . 
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Secretary of State — Appellant, 

V. 

Kattari Nagayya Kama Bajendra 
Bamaswami Kamya Naicker Zamin- 
dar of Saplur —Respondent, 

Appeal No. 166 of 1930. Decided on 30th 
April 1936, against decree of Sub.Judge 
(Second Addl.), Madura, in 0. 8. No. 73 
of 1926. 


(a) Eaieoient — Riparian right! — Right of 
upper riparian owner to divert water to tank 
situate at long diitance if in nature of et!!* 
ment and not riparian right, 

Where the upper riparian owner eesks to ob! 
the water of the rivet not for the riparian tene* 
moot but to fill a tank situated at a long dlataooe, 
the right to divert water to euoh a «taok by 
patting np a permanent dam aoross the river is 
one In the nature of an easement and ie cot a 
riparian tight. The lower riparian owner la there¬ 
fore entitled to insist that there ebonid be no ex* 
oessive user and that the easement ehoold be 
enjoyed In manner oonelstenfe with hia rights and 
without Inoreaeing the burden of the easement« 
32Madlil,Rel.on. [P 189 09] 

(b) Riparian Righta—Obftruetion—Aequiii* 
Hon of proscriptive right to maintain dam-' 

obtain immunity in reepect ef 
alt other obitructiona naturally arising owing 
to exiftecice of dam — Obstruction by af* 
cumulation of ailt amounts to nuisance"" 
Remedy of person injured thereby stated. 

Even when a party aoqulrea the right by pte* 
soriptlon to maintain a dam, it does not obtain* 
kind of immunity in respect of all other obstroe* 
tlone that may ariee In the natnral coarse o! 
things by reason of the existence of the dsO* 
The obstruotlon caused to the free fioff of weltf 
In the Btream by aooumulatlon of silt owing to 
exletenoeof dam, amounts toa "nuiianoe^andtha 
riparian owner who is Injured thereby may 
steps to abate It even by going on the other P^ 
son’s land, If only he oan do It peacefully. If th“ 
ie not permitted, bfe remedy is to sue for an 
jUDOtlon and for damages. [P168 0 

(e) Limitation Act (1908), S. 23 —“CoolIoO* 

jng wrong'*.-Obstruction to water by accoa*®’ 

lation ef silt due to construction of d*®*" 
Injury to lower riparian owner Is conUau®®*’ 
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The Injary oaased to the lowez rlpaiUn owner 
b; obaktnoUoDB dae to the aooamulation of ellt 
owing to the oonetrnotlon of a dam may well be 
regarded aa a '‘oontlnniog wrong" within the 
meaning of S. 33 and he will have a oauee of 
action aoctnlng de die in detent, nntil the oppos* 
ing party acquires a prescriptive right to maintain 
the obetruotion : d Cal 394, Bel. on. [P 163 0 3; 

P 104 0 1] 

(d) Eatements Act (1882), S. 17-^Preicrip' 
live right in respect of silt accumulation 

{Quaere). 

It la donbtfal whether a preaoriptive right oan 
be acquired at all in respeot of a shifting or 
obanglng mass like silt aooumulation: (i69d) A C 
If Be/. [P 184 0 1] 

(a) Riparian Rights—Upper proprietor’s 
rights—Acquisition of prescriptive right to 
maintain dam — Owner can still use such 
water only as he was accustomed to—He can* 
not enlarge dimensions of channel. 

The acquisition by the upper riparian owner of 
a prescriptive right to maintain a dam in a stream 
will not of itself entitle him to all the waters In¬ 
tercepted by the dam but onlyi to snob water as 
be bad been aoouetomed to take by the obannel 
prevlontly. If be Is entitled to draw water 
through a channel with certain dimeneions, be 
cannot enlarge the dimeneions of that channel: 
(1900) A 0 72 and {174?) 1 Wilson E B 174, 
Bel. on. [P 184 0 9; P 186 0 1] 

Govb. Pleader (E. B. Eiiebnaewamy 
Iyengar) and E. 8. Champakesa lyen* 
gar — for Appellant. 

E. Y. Eriabnaswamy Iyer, M. A. Kri. 
abnaawamy Iyer and B. Bamaanbbo 
Iyer — for Beepondent. 

VaTadacharlar J. — Aa tbe introduo* 
tozy faota have been aet onb in onr jadg* 
menb in A. S. No. 165 of 1930| lb ia 
anffioienb to abate here that this appeal 
ariaea onb of diapatea between the Govern¬ 
ment and tbe zamindar of Baptnr in rea* 
peob of ailb olearanoe near and over tbe 
Yannapparai aniont and of the extent of 
the Governmest’a right to take water 
tbrongh the Bivaneii obannel, which 
branobea off from the Periyar in front of 
tbia aniont. At this point, the river baa a 
bend and flowa more or leaa aontb to 
north. Tbe aniont baa been oonatrnoted 
Bonth-weat to north.eaat and tbe channel 
takes off from the right or eastern bank of 
the river. In the plaint, tbe zamindar 
who ia a lower riparian owner complained 
of two matters: (i) that tbe Government 
tbrongh its servants and ryots of the Ayan 
villages bad widened and deepened tbe 
Blvanerl ohannel from time to time tbna 
obstmoting more water from the river, and 
OD that tbe river bai eUted np on both 
Bides above tbe aniont and reeds, eto., have 
grown, with the xesnlb that water passes 


only over a email portion of the aniont* 
Two reliefs were accordingly prayed for: 
prayer (a) related to tbe olearanoe of silt 
and removal of the reeds, eto; prayer (b) 
asked for tbe restoration of tbe obannel to 
a width of six yards with tbe bed level at 
half a foot above the orest of the Vannap. 
parai dam. Prayer (o) may be left alone 
as it merely snggested a method by wbiob 
tbe relief asked for in prayer (b) might be 
carried oat. 

The written statement denied that 
there bad been any widening or deepening 
of tbe obannel after 1876. This particular 
year was mentioned beoanse it was with 
reference to that date that the High Court 
bad decided in A. 8. 31 of 1883 that the 
Government bad not been ahown to have 
changed the depth, width or position of 
tbe ohannel. No 6gurea were given in the 
written statement aa to tbe dimensions, 
eto. of tbe obannel, but tbe Government 
took oare not to admit tbe oorieotness of 
tbe allegations in tbe plaint as to tbe 
dimenaioDB of the obannel or its bed level. 
Aa regards tbe silting, Government said 
that "no act of tbe defendant oontribnted 
to tbe ailting np, if any, or to the growth 
of the reeds”; it was added: 

Whatever earth or brushwood may be found ia 
on the natural banka of tbe civet near the aniout 
and exists for the safety and protection oi the 
adjoining lands. 

The Government also raiaed a plea of 
limitation founded on 

tbe ooDtlnuanoe to the knowledge of the plalntiS 
and hie piedecessore.io-title of the present state 
of things in assertion of a hostile title by the de* 
fendant for over half a oentury. 

Of the issnea framed in tbe case it is 
anffioient to mention laans (2) relating to 
tbe width and bed level of tbe obannel, 
Isane (d) relating to tbe ailting np of the 
river and obatruotion by growth of brush¬ 
wood and Isane (6) ralaing the plea of limi. 
tation. laene (9) waa the general issne as 
to tbe relief to be given to tbe plaintiff. 
The trial Oonrt held that the suit waa not 
barred by limitation. Under Isane (4) it 
found that the river bad become silted np 
and obatmoted and aooordiogly gave 
certain direotiona in respeot of tbe removal 
of the silt and reeda. Under laane (2) ib 
aooepted as oorreot tbe dgnrea given in the 
oommiaaionet'a report and plan [Exa. 63 
and 63 (a)] aa to tbe width of the obannel 
and fixed the bed level at tbe bead as two 
feet below the orest of tbe Yannapparai 
aniont. During tbe pendenoy of the suit 
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in the lower Court, certain works alleged 
to be by way of clearance of sand at the 
mouth of the obanoel had been executed 
by the Government and certain interlocu¬ 
tory proceedioga had taken place with 
reference to the same. Adverting to the 
terms of the High Court’s order made in 
that connexion, the learned Subordinate 
Judge also directed the defendant to restore 
the status quo ante as per the detailed 
provisions contained in pura. {3} of the 
decree. Against the decree, in so far as it 
is against the defendant, Government has 
preferred the appeal. The plaintiff has 
filed a memorandum oi objections claiming 
that all the reliefs asked for in the plaint 
should have been granted. 

It will be convenient at the outset to 
deal with an argument as to onus of proof 
advanced on behalf of the appellant. The 
plaint alleged that by reason of the state 
of things therein described, the supply of 
water to the plaintiff's tanks was greatly 
diminished, that the plaintiff’s ryots suffer, 
ed thereby and that in consequence there, 
of plaintiff suffered damage to the extent 
of Rs. 440 in Faslis 1329 to 1331. The 
written statement denied that there had 
been any diminution in the supply of 
water flowing over the anient and passing 
to the plaintiff s tank. It also denied that 
the plaintiff had sustained any damage. 
It suggested that, on the other hand, by 
reason of what the zamindar bad been 
doing further east on the river (at the 
point AJ, his tanks were receiving a much 

saPPJy of water than before and 
that the cultivation under them had been 
greatly extended. This is the matter in 
dispute in the connected suit. On the 
issue as to damages framed in this case, 
the lower Court found that the zamindar 
had not proved that he "has suffered 
damages as a result of any specific act of 
the defendant.” Taking Ms stand on this 
DDding, the learned advocate for the appel. 
lant has contended that in the absence of 
proof of damage, the plaintiff was not 
entitled to any of the reliefs claimed in 
the suit. He maintained this proposition 
even on the footing that the soit was to 
be regarded as one between two riparian 
proprietors. But at the end of his areu 
ment he also made reference to the prero! 
gative of the State in India to distribute 
the waters of public streams in anv 
manner it liked and contended that in 
this view at least the onus must be a d 
on the plaintiff to prove damage. The 


decision in 32 Mad 141,^ on which he 
relied, is itself suffioieDt authority against 
the first contention, because the Govern, 
ment, as upper riparian owner, is not seek, 
ing to use the water of the river for a 
riparian tenement but to 611 a tank situate 
at a long distance. Further, the right to 
divert water to such a tank by putting up 
a permanent dam across the river is one 
in the nature of an easement and is not a 
riparian right. The lower riparian owner 
is therefore entitled to insist that there 
sbonld be no excessive user and that the 
easement should be enjoyed in a manner 
consistent with bis rights and without 
increasing the burden of the easement. 
As the Government claims the easement by 
prescription, the lower Court rightly held 
that it is for the defendant to show tbs 
extent of bis prescriptive right. Tbs 
existence of the dam is not in dispute nor 
its dimensions. But on proof that the silt 
has laocumulated near or'over it in a way 
oalonlated to obstruct the normal flow of 
water over the dam, the plaintiff is entitled 
to relief unless Government can show 
that the plaintiff’s remedy in respect 
thereof has become barred by limitation. 
As regards the dimensions of the channel, 
it is the plaintiff who complains that they 
have been interfered with by the Govern¬ 
ment and the lower Court was therefore 
right in throwing upon him the burden of 
proving that fact. By an application of 
the presumption against wrong doing, the 
Court started with a presumption in favour 
of the existing state of things and called 
upon the zamindar to prove that it is 
different from the original or lawful 
condition. 

Should the question of onus however be 
considered from the point of view of pre» 
rogative of the State, the decision in 33 
Mad 141^ no doubt lends support to the 
appellant s oontention that even in oironiD* 
stances like those of the present case, the 
onus is on the plaintiff to show that be 
has sustained damage. The learned Judges 
however did not base their decisions on 
that ground because they found that even 
placing the onus on the defendant, the 
evidence established that the plaintiff in 
that suit had not sustained damage. 
are however unable to accede to the eon* 
tentioQ^ that the present case should be 
determ ined with reference to the preroge* 

J* 0^ SUte, (1909) 83 Mad Wl"*, 

3I0 396=19MLjm, 
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tive oi the State. The written statement 
makes no referenoe to this aspect and it 
has not been suggested that anything is 
now being done by the Government in 
pursuance of any project or contemplated 
irrigation work. Both parties dealt with 
the case on the footing that it was one 
intended to determine the extent of the 
existing rights of the zamindar on the one 
hand and the Ayan ryots served by the 
Sivsneri channel on the other. It does 
not seem to us fair at this stage to con¬ 
vert the defence into one based on the 
Government's prerogative right. The find, 
ing recorded by the lower Court on the 
question of damages is carefully worded. 
The judgment undoubtedly proceeds on 
the footing that the accumulation of silt, 
etc. near and over the anient has dimin. 
ished the supply of water Bowing over 
the dam, but it nevertheless found against 
the plaintiff on the question of damages 
because the damage, if any, was not shown 
to be attributable to any act of the 
Government. We may also point out that, 
so far as the plaintiff complains of the 
obstruction caused by the accumulation of 
silt, it is difficult to see where any ques- 
tion of prerogative right of distribution of 
water comes in. On the other hand, if 
driven to it, we feel constrained to say 
that the correspondence discloses an un. 
reasonable attitude on the part of some of 
the local officers concerned in rejecting even 
modest proposals made from time to time 
by equally responsible officers, though for 
the time being the latter happened to be 
in charge of the estate under the Court of 
Wards. 

It was also contended on behalf of the 
appellant that as the accumulation of silt 
has been found to be due to natural causes, 
and the allegations in the plaint attribut¬ 
ing the same to the acts of Government 
officers have not been proved, the plaintiff 
is not entitled to any relief. This argu. 
ment ignores the effect of the evidence 
{inoludiog that of P. W. 13, an officer of 
the Government) showing that the aocu. 
mulatlon is caused by the existence of the 
aniout which has been constructed by the 
Government for the benefit of the Blvaneri 
|Ohannel. The authorities establish that 
the obstruction oaused to the free flow of 
water in the stream by such aooumulation 
amounts to a “nuisance" and that the 
riparian owner who is Injored thereby may 
take eteps to abate it even by going on the 
other person's land, if only he oan do It 


peacefully. If this is not permitted, bis' 
remedy is to sue for an injuDOtion and fori 
damages ; see Coulson and Forbes on 
Waters, 5th Edn. pp. 667 and 668; Angell 
on Watercourses, paras. 388 and 389: Gould 
on Waters, para. 363. Tbe observations 
in para. 445 of Farnbam on Waters show 
that the position is tbe same even when 
natural causes combine with tbe existence 
of the dam to bring about the obstruction. 
We cannot accept the appellants' oonten-l 
tion that once Government acquires tbe 
right by prescription to maintain the dam, 
it also obtains a kind of immunity in res. 
peot of all other obstructions that may 
arise in the natural course of things by 
reason of the existence of the dam. 

It was next contended that plaintiff's 
remedy if any in respect of the clearance 
of the silt bad become barred by limiba. 
tion. It must be mentioned here that 
though there is a referenoe in para. 15 
of the written statement to tbe plea of 
limitation, it would rather seem to refer 
to the state of tbe channel than to the 
accumulated silt in the river. Tbe written 
statement carefully avoids making any 
admission as to the silt aooumulation, as 
shown by the use of the expression "if 
any" in para. 10. In any event, tbe defen. 
dant puts forward no specific or definite 
case as to the time during which there has 
been aoonmnlation of silt at any particular 
spot. Appellants' learned counsel relied 
on the fact, appearing from Exs. H series 
and N. series, that from time to time over 
a period of nearly forty years before suit, 
tbe plaintiff’s officers have been complain- 
ing to tbe defendant’s officers about silt 
accumulation in the suit locality and have 
been asking for its removal, while the 
defendant's officers have uniformly declined 
to allow it to be done. But the evidence 
in tbe case, including that of P. W. 13, 
establishes what might even otherwise be 
safely presumed, that in this jungle stream 
the silt appears at one season and dis. 
appears by the action of the fioods in 
another season and its re-appearanoe in 
another year may well be on different 
spot. P. W. 13, who examined the loca. 
Uty under instrnotiona from the Govern¬ 
ment just before be gave evidence, has 
prepared a sketch (Ex. SSS) wherein be 
shows, to tbe south of tbe dam. a mass of 
obstructing material wbiob he describes 
as “sblftiDg low sand shoal now a little 
above aniout oiesb." This praotioally] 
oorresponds to what is shown In the com-1 
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miasioner’s plan Ex. 63 (a), aa A.7, A.8, 
A.9, C.2, C.3, C.8, C.4 and ia doaoribed in 
para. 10 (c) of hia report (Ex. 6.3) aa “ailted 
op by sand in uneven level". U ia difficulfc 
to 800 how there oan arise any ploa of 
jliroitation in reapeot of the removal of 
suoh obatruotion. The injury caused to 
the lower riparian owner by obatruotiona 
of thia kind may well be regarded aa a 
continuing wrong" within the moaning of 
8. 23 and he will have a cause of action 
aoorning de die in deiem, see 6 Cal 394^ 
at pp. 404, 405 (and 8. 2i of Act 9 of 1871 
|with its Illoatration), until the opposing 
party acquiree a prescriptive right to main, 
tain the obatruotion. Aa stated already, 
the Government has no apeoifio ease in 
reapeot of thia ailt aooumulation. There is 
aoflordingly no question of any acquiaition 
of presoriptive right in reapeot thereof. It 
18 indeed doubtful whether a prescriptive 
right oonid be acquired at all in respect of 
a shifting or changing mass like silt aoou. 
tnulation : see (l895) A 0 at p. 6. 

It was sought to be maintained by 
reference to the sketch N.3, that the 
aooumulation on the left flank of the river 
indicated by the letters ' abo" on that 
sketch must have continued to exist at that 
definite spot and in that definite form for 
a snfl^oiently long time so as to give rise 
to a presoriptive right. One answer to this 
argument is that no suoh case has been 
put forward in the written statement. In 
N.3, which is dated 1894, it is indicated 
that this silt bank is overgrown with 
shrubs. There is nothing to show the 
length of time during which or up to which 
it existed. Between 1894 and 1896 the 
estate officers were pressing for the re. 
toovai of silt, but in N.20 dated 16bb 
September 1896 it is stated by the Deputy 
Collector, as reported by the Manager, 
that the silts have been cleared by nature 
during the late freshes in river". In sub. 
sequent oorrespondenoe, till we come to 
1917, no reference is found to silt aooumu. 
lation or its removal. We are therefore 
unable to hold that the silt accumulation 
shown in N.8 has permanently remained 
there in any definite form. In Ex. 888 
P. W. 18 has shown in the same locality 
an aooninulation whi6h he has described 
in the following words: portion referr ed 

HoBseio, (1881) 6 Cal 

(®P oT ^ ^ ° BaM99 

8. Lemmon v. Webb, (1896) A 0 1=64 L J ni. 

506=11 B 116=71 L T'6i7=69 J P m/ 


to as gilt bank formed by river deposit,, 
with vegetation, reeds, after the anioub 
was built". No question was put to him 

in chief examination about this except to 
elicit that the 

eilt bank acta as a buffet to tbo nataral bank bv 
moreasiDg the breadth of ground through which 
the water will have to cut (para. 26 of the depo- 

In cross.examination the witness ex. 
plained how in his opinion the silt bank 
comes to be formed on the left flank 
(para. 68) and added in para, 69 "from 
the vegetation on the silt banks, I shall 
say that they are a few years old." Noth, 
ing further was elicited from him in re¬ 
examination as to what he meant by saying 
a few years . On the other band, the 
suggestion of Government as appears from 
the oross.examination of D. W. 1 (on 
p. 677 of the record) was that these "are 

l>nt natural high grounds", 
D. W. 1 emphatically repudiated thatsug. 
gestion and P. W. 13 agreed with equal 
emphasis that it was silt accumulation 
and not natural high ground. There is 
also the fact (noted by the lower Court) 
that in respect of any cause of action that 
accrued to the plaintiff subsequent to 
19(36, no plea of limitation oan affect the 
plaintiff s remedy because of the minority 
of the plaintiff and bis elder brother who 
died a^ minor. We accordingly bold that 
there is no force in the plea of limitation- 
BO far as the claim for the removal of the 
silt is concerned. 

see no other tenable objection to 
the direction in para. (1) of the lower 
Courts decree, The question whether 
from an engiueering point of view the 
removal of the silt is desirable or undesir¬ 
able seems to have been considered by the 
officers of Government almost wholly with 
reference to the interests of the Ayan 
ryots. Suoh ooDsideratioDs seem to us 
irrelevant to the case, though even on the 
aspect of safety" to the dam, the evidence 
does not make out that the direction given 
by the lower Court will in any waf 
endanger it. 

^roneeding next to the objections fc> 

Cl. (2) of the lower Oourt’s deoree, we may 
state at the outset that the acquisition by 
the defendant of a presoriptive right to, 
maintain the dam will not of itself entitle! 
him to all the waters intercepted by 
dam but only to snob water as be 
been aoouetomed to take by the Sivaneiil 
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obanoel: see (1906) A G 72.* If he is 
entitled to draw water through a ohaDuel 
with oertaiu dimeDsioDS, he oauuot en. 
large the dimeusious of that ohanuel : see 
(1747) 1 Wilson KB 174 (=96 ER667).® The 
dimeneione of the Bivaneri ohaUnel have so 
often been the subjeot of dispute between 
the parties that it is eminently desirable 
to fix them with snob precision as the 
oiroumstanoes permit. (Their Lordships 
after oonsidering the oral and dooumentary 
evidenoe in the case oonoluded as follows.) 
Except to the extent of the variation 
above made in respect of the depth of the 
channel, the decree of the Court below is 
confirmed and the appeal and the memo, 
random of objections are dismissed. As 
the appellant has succeeded in part and 
failed in part, we make no order as to the 
costs either in the appeal or in the memo, 
random of objections. 

O.B.E./s.O. Decree varied. 


4. John White & Sons v. J. & M. White, (1906) 
A 0 72=76 L } P 0 14=94 L T 66. 

6. Brown v. Beet, (1747) 1 WUson S B 174 = 96 
EB 667. 
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A. P« M. Syed Ibrahim Sahib & Brother 

— Appellant. 

T. 

y, S, Gurulinga Aiyar — Bespondent. 

Second Appeal No. 188 of 1936, Decided 
> on let March 1937, against decree of Bub. 
Judge, Vellore, in A. B. No. 97 of 1935. 

(a) Parlnerehip Act (1932), S. 74 ~ Retroe. 
pective effect. 

The operation ol 8. 74 li not oonfined only to 
•nlti and proceedings which were pending at the 
oommenoement ol the Partnerehlp Act as the aeo* 
tion does not eay eo In expreee terme : AIR 
1984 Oai 764 and.A I R 1986 Lah 898, Diaunt. 

[P 166 0 1] 

(b) Partnerehlp Act (1932), Se. 69 and 74— 
RItht of action accruing before poising of 
Act — Suit inilituted after paieing of Act — 
S. 69 does not effect right but alters prece* 
dure which must be followed. 

The right of action, whlob has aoorned to the 
Arm before the passing of the Partnership Aot, Is 
not aflaeted by B. 69. The firm still has the same 
right aa It had before the passing ol the Aot. 
What has been altered li the mode In which the 
firm can enfotoe that right and now before filing 
n rail the firm hM to git Itaelf rsglatsred and that 
li a matter of alteration in ptoeednxe. The prooe- 
dnre under B. 69 moat therafon be followed In 
■tdt Initltuted after M Oetober 1938 ; 4 I fi 


1936 All 3; A I R 1934 Cal 754 and A I R 1937 
Mad 419, Pel. on; 6 AJ B C R 122 and AIR 
1920 Cal 435, Dialing. (P 186 0 2] 

(c) Partnership Act (1932), S, 69— Suit 
Instituted contrary to provisions of S. 
cannot be validated by subsequent compli* 
ance, 

Beotion 69 must be strictly construed and tbo 
suit Instituted contrary to its pcovieioDS is bad 
and cannot be eubeequently validated by com. 
pliance with those provisions : A I P 1936 Mad 
24, Diiting, [P 188 0 2) 

K. B. Kriaboaswamy lyeugar and 
8, Ramaohandra Iyer— /or Appellant. 

V. 0. Veeraraghavaohari — 

/or Bespondent. 

Jad^ment.—The appeal ia by the plain, 
tiff. The plaintiff is a firm and the suit 
was against a debtor of the firm to 
recover money doe on dealings. The suit 
was filed on 12th October 1933, i. e. i(t 
was presented into Court on that day; 
and it was admitted to the file on 20tb 
November 1933. The Partnership Aot 9^ 
of 1932 came into force on let October 
1932, except S. 69 which came into force 
according to 6. 1 (3) of the Aot on Isk 
October 1933. And the question for deoi. 
aion in this euit is whether, having regard 
to the provisions of S, 69, the suit is main, 
tainable. S. 69 (2) is: 

No suit to enforce a right arisiog from a con» 
tract shall be inatitated in any Oourt by or on 
behalf of a firm against any third party unless 
the firm is registered and the persons suing are or 
have been shown in the register of firms as part* 
neis in the firm. 

This suit was instituted after 1st Ooto. 
her 1933, and the trial Court and the 
Court of first appeal have both held thah 
it is not maintainable, because the plain, 
tiff firm was not registered on 12tb Ooto* 
her 1933. Another point that arises in 
the suit is this. The plaintiff firm did 
Botoally get itself registered on 16th Jan. 
oary 1934; and it is contended that the 
lower Courts were wrong in not holding 
that the suit could be treated as valid as 
from that date. Two arguments have 
been put forward on appeal. The first ie 
that the right to bring a suit witbont 
being registered as a firm to recover thle 
debt was a right which bad vested before 
the passing of Aot 9 of 1932, and so is nolr 
affected by the provisions of that Aot. 
That is the argoment founded on general' 
principle: and it is also contended that- 
B. 74 of the Aot confirms this prineiple.. 
The seoond argument relates to the fur. 
ther point wUi^ I Rave just mentioned,. 
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namely that the lower Courts should have 
treated the suit as valid as from the date 
when the firm became registered. The 
relevant words of S. 74 are as follows : 


A. I. H. 


XotbiD^ ID this Act eball aflect or bo deemed to 
: (a) any right, tltJo, iotereat, obligation ot 
liability already acquired, accrued or incurred 
before the oommeDcomeDt of tbU Act; or (b) any 
legal proceeding or remedy in respect of auy such 
right. 

Before examiniDg the principal argument 
in the appeal which is briefly that S. 74 
merely enunoiates the general principle 
that new enactments cannot retrospec. 
tively affect vested rights unless by 
express provision in the enactments them- 
selves, I would observe that the legal 
proceedings indicated in S. 74 (b) have 
been interpreted in some decisions to mean 
proceedings pending at the oommenoement 
of the Act, and it is argued as a preliminary 
point that that interpretation is nob cor. 
root. Vv^ith all respect to the learned 
Judges who decided those cases, namely 
62 Cal 213.* and AIR 1935 Lah 
893, I must say that I find myself in 
agreement with the learned Government 
Pleader, who appe-irs for the appellants, 
on this point. There appears to be no 
,reason why. if the Legislature intended to 
ooDflne the operation of 8. 74 only to suits 
and proceedings which were pending at the 
time of the commencement of the Act 
.tthey should not have said so in express 
terms. One flnds such provisions in other 
enactments. On the main point however 
namely that 8. 69 either by the general 
law or by reason of the operation of S. 74 
has no retrospective effect, I 6nd myself 
unable to agree with the learned counsel 
for tbd appellant. The argumentj as 
I have said, is that the firm, prior to 
the passing of the Act, had the right bo 
sue for debt without being registered, 
that right was a vested right which 
cannot be taken away by the Act, and 
therefore since the cause of action accrued 
before the Act, the plaiutiff-firm can bring 
exactly the same kind of enit as it could 
before the Act. i. e. without first getting 
itself registered under Oh. 7 of the Act. 

In my opinion the only right which is 
effected by 8. 69 is a prooessual right. 
Before the Act, the fir m had acquired 

1. Burendranatb Dtf v, Manobat Da oi 

2. Firm Ktlahen Lai Bamlal v, Abdnl ahafn. 


rights under its contract with defendant. 
Those rights are not affected or impaired 
by the passing of the Act. Before the Act, 
the firm could have brought a suit agaiust 
the defendant bo enforce that contract. 
The right td bring a suit is not impaired 
by the passing of the Act. So far as I can 
see, the only difference is that prior to 
bringing the suit the plaintiff firm must 
now do a certain act, namely get itself 
registered in the office of the Registrar of 

firms, and I think that is a prooessual 
matter. 

Therefore though the general principle 
relied upon by the learned Government 
Pleader cannot be gainsaid, and while it 
cannot be denied that it applies bo protect 
all vested rights from the retrospective 
effect of new enactments, this in my opi¬ 
nion is the exception, namely where the 
right relates to procedure in which the 
litigant has not got a vested right. I cannot 
however omit to set out the argoment in 
its strongest form, which has now been put 
forward on behalf of the appellant, namely 
that the right indicated in 8. 74 (a) is a 
right of action, and if S. 69 can be con¬ 
strued as affeotiug the right of action, 
which the plaintiff firm had before the 
Act, that section is nullifled by 8. 74. 

I have given that argument my careful 
consideration, and I feel that the right of 
action in this case is not affected as snob 
by 8. 69. The plaintiff firm has still got 
that right, the same right as it had before 
the Aob was passed. What has been altered 
is the mode in which the firm can enforce, 
that right. Formerly it bad only to file a 
suit into Court. Now before filing a suit 
the firm has to get itself registered, and 
that as I have said, is a matter of altera¬ 
tion in procedure which the law is per- 
feotly competent bo effect. • This is the 
view of the section taken in the Allahabad 
High Court in 58 All 495* at page 499. 

My attention has been drawn to several 
decisions in India in which the general 
principle has been affirmed. The first of 
these ia 6 M H C R 122.* That was a case 
where the landlord sued to recover arrears 
of rent. The suit was instituted in April 
1869 and included arrears which were 
due for 1865.66 before the passing of 
Act 8 of 1865, That Act governed 

a. Danmal ParBhotamdaa v. Babnram Ohhotelal. 
(1936) 23 A I R All 8=160 I 0 377=68 All 
495=1936 A L J 1946. 

4, Morris v, 8anlbbamurlhi Rayar, {1879) 6 
MHOR123. : 
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telfttioDS betwesD landlord and tenant at 
the time of the suit, and aooording to S. 7 
of that Act, no Boit to enforce the terms of a 
tenancy conld be maintained unless pattas 
and muohilikas bad been exchanged. The 
defendant in the Madras High Court 
Beporta Suit^ contended that so far as 
rent due for 1865-66 was concerned, the 
suit was unsustainable, since patta and 
muohilika had not been exchanged. The 
fact however was that at the time when 
the arrears accrned, the Act had not come 
into force, and it was not necessary in 
order to enforce the recovery of those 
arrears that patta and muohilika should 
have been exchanged; and it was held in 
that case that S. 7 of the Act had no 
retrospective effect. 

The exchange of patta and muohilika of 
course had nothing to do with the proce¬ 
dure by which the law was put into 
motion. The procedure was, as everybody 
knows, by instituting a suit in the Court 
of the Collector. The right to recover 
arrears even though no patta and muohi. 
iika bad been exchanged was a vested 
right prior to the passing of the Act. 
Another important case cited in this con. 
oexion was 47 Oal 1108.^ That case arose 
out of a difference between 8. 66 of the 
present Civil Procedure Code and the cor- 
responding 8. 317 of the Code of 1882. 


The latter barred suits by the real owner 
only against the benami purchaser at 
Court auction of property sold under a 
decree, but not against the purchaser's 
assignees. The new 8. 66 barred suit by 
the real owner against any person claiming 
title by virtue of the Court auction, pur. 
chase. The suit related to a Court auction- 
purchase which was oon6rmed on 30th 
July 1906, but in which the sale oerti. 
ffoate was not taken out till 24th April 
1909. The suit was filed after 1909 when 
the present Code of Civil Procedure had 
^ome into force. It was held that the 
Hghts of the parties were governed by 
817 of the old Act, in other words 8.66 
of the new Act could not operate to take 
away the right which had been vested 
before the commencement of that Act. In 
this case therefore the vested right was a 
substantive right. The new Code took it 
away absolutely. It was not a case where 
the new Code merely effected an altera- 
tion in the mode of enforcing th at right. 

6. Fromotba Kith Pal ▼. Uohlni Mohan Pal 
(1990) T A I B Oal 48S=ee 1 Q 8flT=4T Oai 
1108s81 0 L 7 468=94 OWN 1011 (P B). 


In (1864) 10 H L C 704° the principal 
point for deoiaion was whether the Barons 
of the Court of Exchequer had the delegated 
power under 8. 23 of 22 and 23 Victoria, 
Chapter 21, to extend certain provisions of 
the Common Law Procedure Act, 1854, to 
the Revenue Side of the Court of Exchequer. 
One of the results of such extension was to 
create a right of appeal to the Court of 
Exchequer Chamber from the verdict of 
the Court of Exchequer. The point was 
decided in the negative. It was held that 
the Barons had no suou power under the 
aforesaid section of 22 and 23 Victoria, 
Chapter 21. But two of the learned Lords 
who decided that case held the opposite 
view, and they proceeded to consider the 
further point whether this alteration in 
the faw could affect pending actions. That 
point was very pertinent to the case, 
because the respondents had obtained a 
verdict in the Court of Exchequer before 
the Barons of the Exchequer made the 
rule aforesaid and claimed that the new 
rule could not operate retrospectively so as 
to give appellant the right of appeal. Con. 
oeroing the question whether the new rules 
affected pending actions, Lord Wensleydale 
said (page 762 of the report) : 

A queetioa has been presented to oar attention 
which meet be now ooneidered'-'WaB it competent 
for the Jndgee of the Exchequer to alter the law 
ae to then pending proceedings, and to enact 
provieions at the time.... eo as to affect the 
verdict, which the claimant then had, which was 
subject only to the then existing law, and make it 
subject to another mode of enquiry ? 1 was much 
impressed with this objection at first, and was for 
a time etrongly ioolloed to think that it was well 
founded, and that the new rules, though operative 
ae to all future suits, were not operative in this. 
But farther argament, and a fall oonelderation of 
this question, have satisfied me thattbie objection 
is not well-founded. (Page 763).... I think that 
if it were an alteration in the mode of proceeding 
only, to the prejadioe of the claimante, the objec¬ 
tion woald not prevail.It is clear that there 

Is a material difiereDce when an Act of Parliament 
is dealing with a right of action already vested, 
not intended to be taken away; and when it is 
dealing with mere procedure to recover those 
rights, wbloh it may be quite reasonable to regu¬ 
late and alter. (Page 764). The right of the suitor 
is to bring the action, and to have It conducted in 
the way and according to the practice of the Court 
in which he brings it; and if any Act of Parlia¬ 
ment, or any rule founded on the authority of the 
Act of Parliament, alters the mode of prooedore, 
then he has a right to have it conduct^ in that 
altered mode, That therefore takes away nothing. 
The right of action does not constitute a title to 
keep all the ooosequenoes of the right as they were 
before. It gives the right to have the aotion 


6« AttorneyGeneral v. Biilam, (1664) 10 H L 0 
704=10 Jar 446=10 L T 484. 
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ooDducled according to the rules then in force 
with respect to procedure. I am therefore elearlv 
of opipioD. that if the provisions of the rule had 
been in an Act of Parliament of the eamo date 
the Act would have aOeoted exieiing suits, and 
would unquestionably have given an appeal in 
suits ID which verdicts were already obtained. 

I may add that in the caae already 
oited, 62 Cal 213,* it is held that S.60 is 
operative not to affect an existing right, 
but merely to make an alteration of proce¬ 
dure to enforce that right. Thongh aa 
I have said I do not hod myself in agree¬ 
ment with the conetmotion ofS. 7l adopted 
by the learned Judges in that case, their 
interpretation of 8. 69 is in my view, if 
I may say so with respect, a correct one. 
ihe same conclusion has been reached in 
recent cases of this Conrt. The case in 
45 M L W 2/6 is one inetance. • 


A. I. B. 


I DOW come to the second argnment 
which has been raised in the appeal, and 
that 18 . that although the suit may have 
been bad at the time of the institution, the 
Courts below should have held that it was 
good from the date when the firm got 
iteelf registered. In support of this argu- 
moot the case reported at 69 M L J 791 « 
10 cited.^ That was a caae where the plain, 
tiff having applied to be allowed to sue as 
a pauper and his application having been 
refused subsequently instituted a suit in 
the ordinary manner. But be did so with, 
out farst paying the costs of the pauper 
petition to the defendant. The suit was 
accordingly dismissed, though prior to the 
dismissal of the suit he bad deposited the 
costs in question. It was held by this 
Court on the appeal of the plaintiff that 
the Court below need not have dismissed 
the suit altogether, that it was unnecessary 
to go through the formality of a dismissal 
Aod re-institution the next moment after 
payment of the costs of the pauper appli. 
cation. The words of 0. S3, B. 16 are 
the BpplioaDt shall be at liberty to iosti. 
tute a suit in the ordinary manner provided* 
that be first pays costs", etc., and these 
words m my opinion have the same effect 
as 8. 69 (2), Partnership Act. which is that 
no suit to enforce a right shall be instituted 
unless the firm is registered. 0.33 B Ifi 
might read no suit shall be instituted* by 
t^he applicant unless the costs of the pauper 

petition are first paid". On the 
U9S6M3‘'A’i R M 

1089=69 M L J 791 ® ^0 


therefore of this deoision in 69 M L J 791® 
it is contended by the learned Government 
Pleader that the appellant's suit should 
not have been dismissed but should have 
been regarded aa instituted on the date 
when the firm was registered which was 
15th January 1934; and in support of this 
argument it is pointed out that the defen. 
dant in the suit was not aggrieved by the 
delay or default in getting the firm regia, 
tered, because he raised no objection td 
tbe progress of the suit while the trial 
was going on, but only at the stage of 
argument did he disclose the fact to the 
Court that the suit had been filed at a time 
when the firm was not registered. 

Id my opinion tbe oiroumBtanoes of this 
case are different from those in 69 M L J 
791. The oiroumstanoes of tbe two oasea 
would be similar if in the present case the 
plaintiff firm bad come to Court on 16th 
January 1934 and asked to be allowed to 
withdraw his suit on tbe ground that 
it was incompetent and to file another 
immediately. It was not until a year later 
that the Court in the present case was 
informed that the suit as filed was in. 
competent. The defendant in the ordinary 
course must be taken to have assumed 
when the suit was filed that the plaintiff 
firm was a registered firm and that 
it was registered under tbe style and 
title found in the plaint. But when In 
March 1935 after the trial was over, the 
defendant discovered that the suit firm 
bad Dot been registered at the time of tbe 
plaint, then only was he in a position to 
ascertain the real identity of the plaintiff 
by consulting the certificate of registration. 

I do not say that be was aotually prejudio^ 

in the present oase; but certainly oases can 

be imagined in which the certificate of 
registration might disolose some obangein 
the nature of the firm which would support 
possible defence against the claim. On tb® 
whole therefore I am inclined to iuterprel 
8. 69 strictly and to hold that tbe soil 
instituted contrary to its provisions ie 
and oannot be subsequently validated by 
compliance with those provisions. In tbe 
resnlt this second appeal is dismissed wUb 
costs. Leave to appeal is requested and it 
is granted. 

o.r,k./s.o. Appeal dismissed^ 




1938 


Venkatachalam Ohettiar V. Nagappa Chettiar Madras 189 


A. 1. R. 1938 Madras 189 

King and Venkataramana Bag JJ. 

G. V. C. T. V. Venkataohalam Chettiar 
—Petitioner. 

V, 

V, Vr. N. Ar. Nagappa Chettiar and 
others —Respondents, 

Civil Miso. Petn. No. 1745 of 1937, for a 
writ of certiorari, Decided on 13 th July 
1937. 

Madras Local Boards Act (14 of 1920), 
S. 199 (c), R. 35 (2)—Governmoat can stay 
proceedings at any time before result is 
declared—Election Commissioner can enquire 
only after declaration of results. 

Under B, 86 (2) the “election proceedings’* 
oontlnae right till the resalta are declared and it 
U competent for the Oovernment to stay them at 
any time before that. The jurledlotion of the 
Election Oommieslonec to enquire oommenoea 
only when the resalts are declared. Thus where 
the polling at only one booth is stopped by the 
polling officer under B. (1) and the Govern* 
meat on enquiry conclude that there has been 
systematic Interruption of the polling at all the 
polling booths and fix a date for the fresh poll, the 
order of the Government is not ultra vires. The 
Election Oommlseiooer cannot interfere unless 
the order of the Government is ultra vires of the 
election rules or mala fide. Not has the Election 
Court any jurisdiotion to consider whether the 
order of a fresh election was justified or not justl* 
fled on the facts. [P 169 0 2 ; P 190 01] 

B. Sitarama Bao and K. Sabba Bao— 

for Petitioner, 

T. B. Venkatarama Sastri for K. B San. 
kara Ayyar and Government Pleader 

—for Eespondents. 

Order. — This matter relates to the 
election of a member to the District Board 
of Bamnad for the Pallathnr Circle. The 
election was first fixed for 23rd November 
1936. On that date, the poll at one of the 
fourteen polling booths was stopped by 
the Polling Officer under B. 24.B (1) of the 
Election Boles. The Election Authority, 
on being notified of this, referred the 
matter for the orders of Government. 
Government passed orders on 3rd Decern, 
bet for the holding of a fresh poll at all 
the polling booths, stating it to be their 
oonclnsion after enqidriog that there had 
been systematlo interruption of the polling 
at all the polling etatione. The date for 
this fresh poll was fixed by the Election 
Authority as 14th Deoember. On that day 
polling proceeded normally, and in due 
oourse Mr. Venkatachalam Ohettiar (the 
preMnt petitioner) was declared elected. 


The defeated candidate, Mr. Nagappa 
Ohettiar (the present respondent) thereupon 
filed a petition before the Election Com. 
missioner (Principal Subordinate Judge, 
Madura) who held that the order of Gov. 
ernment was ultra vires, and the elaction 
of 14th Deoember therefore void except in 
BO far as it oonoerned the one polling booth 
where polling bad been stopped in Novem. 
her. The Election Commissioner further 
ordered that the votes oast iu the other 
thirteen booths in November should be 
counted, and on the result ascertained by 
this count and by the polling in the one 
booth in Deoember, be declared Mr. 
Nagappa Chettiar to be elected. Thereupon 
Mr. Venkatachalam Chettiar moved this 
Court to issue a writ of certiorari. 

The question for our decision is whether 
the Election Commissioner had any juris, 
diction to pass the orders which he has 
passed. It is clear that Mr. Nagappa 
Chettiar bad no complaint to make with 
regard to the actual conduct of the election 
on the 14th, He attacked it solely on the 
ground that it ought never to have been 
ordered. The Election Commissioner there, 
fore can have jurisdiotion only if the order 
of the Government is either ultra vires of 
the election rules or mala fide. Thatl 
the Goverument 8 order was ultra vires, it' 
seems to us, to be impossible to maintain. 
It was passed under R. 35. Sub-s. (2J of 
that Buie, omitting unnecessary words, 
runs as follows: 

Peudiog .... tbs iseus of fioal orders on any 
enquiry which the Local Goveromeut may Inetl* 
tute upon receipt of any Information that as 
election Is being held in contravention of the rules, 
it shall be lawful for the Local Government to 
direct the stay of the eleotiou proceedings at any 
stage thereof prior to the declaration of the results. 

This snb.section obviously contemplates 
the following : (i) Government may hold 
an enquiry ; (ii) they may hold it at any 
time before the resnits are declared ; and 
(iii) they may pass final orders on their 
enquiry. In the present case the Govern, 
ment state that they have held an enquiry, 
they did hold it before the results were 
declared, and they have passed final orders. 
We are unable to see how these orders 
can be questioned on the ground that 
Government had no power to pass them. 

It was argued by Mr. Venkatarama 
Bastri for the respondent here that when 
once votes have been oast into the ballot, 
box and the hours of polling are over, the 
iorisdlotlon of Government ends and the 
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jurisdiofcion of the EleofcioD Commissioner 
begins. But this argument overlooks the 
clear statement of R. 35 (2) that “election 
proceedings” continue and may be stayed 
by fTovernmenb at any time before the 
results are declared and of course, the rules 
for the enquiry by the Election Commie, 
sioners into election petition show clearly 
enough that until results have been dec¬ 
lared, there is nothing for an Election 
Commissioner to enquire about. We repeat 
therefore that Government were within 
their rights in passing the order of 3rd 
December. 

Mr. Venkatarama Sastri then proceeds 
to argue that even if Government had 
|the power to order a fresh election, the 
1 Election Court can come to its own oonclu. 
jsion whether the order was juatided or 
loot justified on the facts. But this view 
jis contrary to the law of interference on 
^revision, and we are unable to accept it. 
As stated already, respondent must now 
fail, nnless he can show that Government’s 
order was passed mala fide. On this point 
though Government's order is referred to 
and attacked on the ground of illegality in 
the petition to the Election Oommiseioneri 
there is no positive assertion whatever. 
We find accordingly that as Government’s 
order was not ultra vires, and was not 
asserted to be mala fide, it was beyond 
the jurisdiction of the Election Court to 
consider it on its merits. The Election 
Court has therefore acted without jutisdio. 
tion in setting aside the election of the 
petitioner on 14th December and in deolar* 
inp the respondent elected, and we must 
quash its orders. Respondent 1 must pay 
petitioner's costs. Vakil’s fee Bs. 150. 

C.R.k./b.D, Order quashed. 


—Mere act of taking posieiaion in ezecutioo 
of decree after interim stay’ order does 
not amount to breach of injunction punish* 
able under 0, 39, 


Word ‘prescribed” in 8. 94 undoubtedly means 
prescribed by the rules”. Whatever may be 
said as to the powers of the High Court to issue 
injunction (or other purposes and to punish dis¬ 
obedience thereof in exercise of its' own inherent 
power ae a Court of record, the power of subordi* 
nato Courts muet be found within the four oornera 
of the Code, and when the Code has expressly 
dealt with the injunotlona in 0. 39, 8.161 cannot 
be invoked to add to the powers thus conferred* 
0. 39, R, 1 coQtemplatee ao iDjunctioo belog 
granted only to prevent any property being wasted, 
damaged, or alienated by any party to the suit or 
wrongfully sold in execution of a decree. The 
mere act of taking poeGoseion iu execution of a 
deoreo, after the Court's order merely stating 
‘‘notice and interim stay” will nob amount to s 
disobedienoe of an injunotton punishable under 
0* 39. (P 19102; P 192 01) 


V. T. Rangaswami Aiyangar — 

for Petitioner. 

A. C. Sampath Ayyangar — 

for Respondent, 
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Varadachariar J. 


Murugesa Mudali — Petitioner. 

v. 

Angamuthu Mudali — Bespondent, 


Civil Eevn. Petn. No. 1373 of 1936 
Decided on 8th October 1937, from order 
of Dist. Court, North Aroot at Vellore 
D/. 26tb September 1935. ' 


Civil P, C. (1908). O. 39. R. 1 „d S. ISl 
-Power* of Subordinate Court* to i„ue 
injunction and punish diiobedienca ih-llw 
are confined within O, 39-8 I5I 
invoked to add to power* conferred by O, 39 


Order.—This revision petition arises out 
of an application to punish the petitioner 
for disobedienoe of an injunction issued by 
the District Mnnaif’s Court at Ranipet. 
It will be convenient to describe the parties 
with refuisnoe to their array here. The 
petitioner bad obtained a decree against 
one Kadirvelu Mudali, in 0. S. No. 982 of 
1928, for vacant possession of a piece of 
land on which part of a building stood. 
When the deoree.bolder went to take pos¬ 
session, he was resisted by the present 
respondent and M. P. No. 618 of 1932 was 
accordingly filed for rencoval for obstruo- 
tion. An order for removal of obstruotion 
was passed on 10th October 1932 and it 
is agreed that early on 11th October the 
Amin, to wbooi the warrant to carry out 
that order had been entrusted, went to 
the locality which is about two miles from 
the Court premises to carry out that order. 
The evidence also shows that the petitioner 
was present daring the time that the Amin 
was oarrying out that order. On IHh 
itself the respondent, against whom the 
order on M. P. No. 618 of 1932 had bean 
passed, instituted 0. S. No. 414 of 1983 
apparently under 0. 21, R. 103, and on 
the same day be filed M. P. No. 1666 of 
1932 for an order restraining the defend¬ 
ant by a temporary iojanotion from execut¬ 
ing the decree in 0. 8. No. 982 of 1938 
and thereby demolishing the building and 
taking possession of the same until die* 
posal of the suit. The petition purported 
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to be nnder Br. 1 end 2 presamably of 
0. 39, Civil P. G. and S. 151. This oame 
on for orders sometime after 2 P. M. on 
llth and the District Monsif passed an 
order "notice and interim stay". 

The trouble in this case arises from the 
informal terms of the order on the injnno. 
tion petition. A reference to Appendix F, 
Form No. 8 of the Civil Procedure Code, 
will show bow temporary injunctions are 
expected to be framed. The order actu¬ 
ally served on the petitioner does not 
correspond to the terms of Form No. 8. 
It stated that an order of interim stay 
had been passed in respect of the execu- 
tion of the decree in 0. 8. No. 982 of 1928 
and proceeded to add that the petitioner 
was accordingly bound not to do so. It is 
common ground that even before 2 P. M. 
on the llth, some portions of the building 
on the site in question had been demo¬ 
lished and it is also admitted by the peti¬ 
tioner that at about 6 P. M. that evening 
he took formal delivery in terms of the 
receipt filed in this case. There was some 
question raised as to when the order of 
injunction was served on the petitioner, 
but I see no reason for not accepting the 
finding of the District Court that it must 
have been served upon him between 3 and 
3-30 P. M. The learned District Judge 
himself finds that after service of this 
notice, the petitioner must have gone to 
his vakil at Banipet and taken his advice 
as to the further course to be followed. It 
also appears from the evidence that even 
during the petitioner's absence, as the 
petitioner s vakil in the main case was 
present when the temporary injunction 
petition oame on for orders before the 
District Munsif at 2 P. m., the District 
Muncif orally informed the petitioner’s 
vakil of the order that he was passing, 
It may therefore be presumed, as stated 
by the District Monsif, that when the 
petitioner went to consult bis vakil, the 
vakil would have advised him not to dis- 
obey the injunction. I do not therefore 
see Bufflolent reason to think that any 
demolition was likely to have taken place 
after the service of the order upon the 
petitioner. 

The ^strict Munsif however thought 
that the passing of the receipt of delivery 
and the act of taking delivery therein 
implied amounts to a * technical ” breach 
of the injunction and ouriously he added 
that it was significant that the petitbner 


went to the scene even on the next day, as 
though that will amount to a breach of 
the injunction, .^s in his view the dis. 
obedience was only technical, he directed 
that the petitioner should be imprisoned 
for a week. The learned Judge on appeal 
disagreed with the view that the dis. 
obedience was only technical; but I cannot 
help thinking that the learned Judge has 
been carried away by his opinion that 
even apart from the injunction, the act of 
demolition was highhanded and unautho, 
rized from beginning to end, because he 
thought that the order passed on M. P. 
No. 618 of 1932 did not warrant it. It is 
unnecessary for me to canvass the cor- 
rectness of this oooolusion, because that is 
not a matter that arises for consideration 
in this proceeding. We have only got to 
see whether there has been any disobe- 
dienoe of the injunction said to have been 
passed in M. P. No. 1666 of 1932. 

I am unable to agree with the view 
that the taking of delivery implied in the 
passing of the delivery receipt is punish, 
able as an act of disobedience of the in. 
junction. 0. 39, B. I, Civil P. C., oontemp. 
lates an injunction being granted only to 
prevent any property being wasted, 
damaged, or alienated by any party to the 
suit or wrongfully sold in execution of a 
decree. This oertaioly would not include 
the mere act of taking possession in exe. 
oution of a decree. I am aware it has 
been sometimes held that 0. 39 and Br. 1 
and 2, are not exhaustive of the Court's 
power to grant a temporary injunction: 
see 7 M L W 328.^ 95 I C 196* and 73 
I C 909.^ A different view was taken in 
24 Bom L B 378,* and 1 must add that the 
oases which held that 0. 39 is not exhaus¬ 
tive do not seem to have given due weight 
to the words "if it is so prescribed” occur- 
ring in the opening paragraph of 8. 94 of 
the Code. "Prescribed” in that section 
undoubtedly means " prescribed by the 
Buies”. Whatever may be said as to the 
power of the High Court to issue injuno- 

1. Vldjapacaa TbltkhaBwaml v. Vioat of Sarat- 
kal Cbaroh, (1916) 6 A I B Mad 310=44 1 0 
66=7 ML W 328. 

9. Adalkala Tbevau v. Imperial Bank, Madura 
Braoob. (1996) 13 A I B Mod 674=96 I 0 196 
=60 M L J 401. 

3. Sanehi Ram v. Bbarafdln, (1993) 10 A I B 
Lab 144=73 I 0 909. 

4. Noieervanjl Oatvaajl v. Sbabajadl Begam, 
(1999) g A I B Bom 865 = 66 1 0 768 = 46 
Bom 989=24 Bom L B 878. 
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|tion for other parpoeag and to paoiab dis. 

f ibedience thereof in exercise of its own 
□herent power as a Court of Record, the 
[power of subordinate Courts must bo 
found within the four corners of the Code 
and it seems to me too much to suggest 
that, whan the Code has expressly dealt 
iwifch the injunctions in 0. 39. S. 151 can 
be invoked to add to the powers thus con. 
ferred. I do not however discuss this 
question further, because even assuming 
for the sake of argument that the Court 
has such power, I have still got to see 
what the order in this case was and whe¬ 
ther there was any reason for the peti. 
tiooer to assume that the Court granted 
an injunction wider in scope than 0. 39, 
B. 1 contemplates. 

As I have stated already, the Court's 
(order merely stated "interim stay" and 
Ithe notice actually served on the petitioner 
‘did not make matters clearer. Whether a 
delivery taken after an order of that kind 
will not be void in law is another matter; 
but I see no justidoation for holding that 
the taking of delivery in those oiroum. 
stances will amount to a disobedience of 
an iniunotion punishable under 0. 39. If 
I were satisfied that even after 3.30 P. u. 
on 11th October the petitioner was a 
party to any further demolition, I should 
not have hesitated to deal with him as be 
deserved. But though the respondent al. 
laged and sought to prove that thedemoli. 
tion continued up to 10 p. M. that night 
and even for a part of the next day, neither 
Court has accepted that veraion, and both 
the Courte have based the order against 
the petitioner only on the ground that ha 
took delivery after service of the injuno. 
tion order. I am unable to hold that this 
oonduot of the petitioner will amount to a 
breach of the Injunobion, On this ground, 

I set aside the order of the Courts below,' 
bub ae the petitioner has undoubtedly acted 
in haste and has been in some degree res¬ 
ponsible for bringing about this situation, 

I make no order as to the oosts of this 
oivil revieion petition. 

O.B.E,/d.s, Order set aside* 


Sina Thana Navana Naohiappa Cketly 

—Petitioner. 

V. 

M, Naehiappa Chettiar — Respondent. 

Criminal Revieion Case No. 384 and 
Petition No. 352 of 1937, Decided on 30bh 
September 1937, from order of Diet. Magis- 
trate. Ramnad, D/. i26h June 1937. 

Criminal P. C. (1898), S. 503-Witoeii in 
Burma—Diatrict Mngiitrnte in India cannot 
Kiue commiasion. 

Burma has now ceased to be a part of BrUith 
India and therefore a DUtrlot Magistrate in 
British India cannot issna a oommisaloo foe the 
azaminatioo of any witness in Burma as B. D03 
does not empower him to Issue a oommluloa 
beyond Brltleh India : 5 Bom S38 and 4IC 400, 
Rel. on. [P 193 0 2] 

N. Snraysnarayana — for Petitioner, 

T. L. Venkatarama Aiyer — 

for Respondent. 

Public Prosecutor — for the Crown, 

Order.—This is an application to revise 
an order of the District Magistrate refusing 
to issue a oommiaeion for the examiualioD 
of a witness in Burma and the sole question 
for determination is whether the Distriot 
Magistrate has jurisdiction to issue the 
commission. 8. 603, Criminal P. 0., does 
not empower the Distriot Magistrate to 
Issue a commission for the examinatlou of 
any witness beyond British India or the 
territories of any Prince or Chief in India, 
where there is an officer representing the 
British Indian Government, vide 5 Boo 
338* and 10 Or L J 571,* and it is not 
disputed that Burma has ceased to be part 
of British India. The existence of Magis¬ 
trates in Burma to whom oommissiens 
might issue if permiaaibla under the Orl- 
minal Procedure Code has no bearing and 
it follows that the District Magistrate has 
DO power to issue the commission. Ths 
revision petition therefore fails and U 
dismissed. 

0,E.K./3.0. Petition distniseed. 

1. EmpresB v. Moorga Ghohi, ( 1060 ) 6 Bom858 

3. Emperor v, Ooipozal AlleOt ( 1909 ) 10 Or 

671=54 1 0 400. 
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Vekkatasdbba Bao and 
Abdob Rahman JJ. 

Folkukulchi Appa Bao and others — 

Appellants. 

V. 

Secretary of State — Respondent. 

Appeals Nos. 327 and 421 of 1931, 
Decided on 2Sth September 1937, against 
decrees of Sub.Judge, Guntur, in 0. S. 
Nos. 51 of 1929 and 13 of 1931. 

(al Gritnt—Extent of — Original grant by 
pre>British Government produced ~ loam 
title deed in British rule not curtailing rights 
conferred by terms of original grant — Origi. 
nal grant is best evidence of what has been 
granted by Crown. 

I The Ian uodoabtedty is. that after a oessloo of 
territory, the only onfocoible rights in respeot of 
lands ceded, are those eubseqaently conferred by 
the Crown by express or Implied agreement, or by 
legislation. The British Oovemmsot were not 
bound to recognize the revenue free grants of the 
previonsGovernments, though in practice they did 
recognize them. But when the original sanad is 
produced and the inam title deed does not curtail 
or limit the right conferred by its terms, tbeoiigl* 
nal grant remains the beet evidence of what has 
been granted by the Grown as the result of the 
Inam enquiry : d I E 1915 P C 69 end AIR 
mi PGl, Rel. on. tP 191 0 3] 

(bl Res judicata — Suit by iftam holder for 
declaration that be was owner of whole village 
excluding eonmunal porambokes—Decree in 
terms asked for granted but tank-beds whe* 
ther communal porambokes not decided — 
Decree does not make title to tank-beds res 
judicata. 

A suit was brought by an loam holder for a deola* 
ration that the whole village ezoept oertaio minor 
Inams and communal porambokes was granted to 
him. The deotco deolared the right of the inam 
holder to the entire village excluding minor loams 
and oommnnal porambokes. Whether tanks or 
tank beds were oommunal porambokes was a 
.question that was neither raised nor decided : 

Held that the deoree did not make the title to 
the tank.beds tee jndioata, [P 195 0 1,3] 

(c) Grant *— Graot of vilUgo — Irrigation 
>tanks aro not communal porambokes and 
hence can be held to pass under graot^Taok 
within inam limits passed under grant. 

The Government oaonot be presumed In making 
a grant to inolnde In it oommunal property, I. e. 
what the villagete own In common : 8i lA L J 
Ad. Bel.on. [P 196 01] 

Where tanks were primarily Intended (or Irrlga* 
tlon purpoMi and were nsed as irrigation lonroes, 
the mete (aot that the vlllageti sometimes used the 
water (or other pnepoees, such as (or dtlnkiog, (or 
bathing or (or washing cattle, doee not snffioe to 
create any rights ot ownership In thsm. The true 
position in regard to irrigation tanks is that they 
do not belong to the oommnnlty ai sneh, the 
tights ot Irrigation, appertaining as they do, to 
•the lands Irtlgated; snob rights thsretore as the 
198B H/36 A 36 


owners of these lauds possess, are in the nature of 
easements : A I R 1985 Mad 1S9, Rel. on. 

[P 196 0 1] 

Buoh tauks not bsiog public or oommunal 
porambokes there is notbiog to prevent their pas¬ 
sing under the wide terms of a grant. Moreover 
where the tank or ohanucl is wholly within the 
limits of the inam, it must be held to pass under 
the grant. [P 196 0 3] 

(dl Evidence Act (1872), S. 110 - Case under 
Madras Land Encroachment Act— Presum. 
tion under S. 110 does not operate—But long 
possession can be relied on as evidence of 
grant by original owner. 

Section 110, no doubt, onaots that title is to be 
presumed from lawful poseeasion. This is a robutt- 
able presumption and like all rebuttable presump¬ 
tions, must yield to proof, Where therefore title 
is proved or assumed, the presumption created by 
B. 110 can no longer apply. Madras Land Encroach. 
meat Aot, 8. 3 declares, subject to a saving clause, 
that tbeGovernment is the owner of certain kinds 
of property inoludiog the beds of tanks. There is 
DO conflict between 8. 110 Evidence Aot, and this 
provision. The title of the Government being 
statutorily deolared, the rule of presumption 
enacted by 6. 110 is not brought into play. But 
there is nothing to prevent long possession being 
relied upon as'evidenoe of a grant made by the 
original owner : Case law referred. [P 197 0 Ij 

(e) Grant—Tank-beds in agrebaram openly 
cultivated by agraharamdar — Government 
collecting cesses but not assessment — Effect 
is admission of Agrabaramdar's title by 
Government. 

Certain tanks situated iu an agraharam oeased 
to bs used for purpose of irrigatioa and the tank* 
beds were openly cultivated by the Agraharam- 
dars. The Government oolleoted oeases, but for¬ 
bore from oolleotlng assessment: 

Held that oolleotiog oeases but forbearing to 
oolleot assessment almost amounted to au admis¬ 
sion on Governmeut’s part of the Agrabaramdar’s 
title to the tank-beds whether the Government so 
intended it or not. [P 198 0 1] 

^ (f) Limitation — Declaratory suit — Bore 
repudiation of person’s title without overt 
act would not make incumbent on him to 
bring declaratory suit -Successive denials of 
title—Owner of title may ignore any parti¬ 
cular denial and can base bis cause of action 
on any fresh deniaL 

There is notbiog in law whioh says that the 
moment a person's right is denied, he is bound at 
his peril to bring a suit for deolaration. It would 
be most unreaeonable to bold that a bare repudia¬ 
tion of a person’s title, without even an overt aot, 
would make it iooumbeot on him to bilog a deola* 
ratory suit. A parky surely has a right to eleot as 
to when be may bring a euit for vindicating hla 
right, when there are several or euooesslve denials. 
True, a mere oontlonation of a prior oaure ot 
action does nok give rise to a fresh right, for in- 
ekanoe, where property is atkaobed, the proourlog 
of the atkaobment is the wrongful denial and the 
oauee of aotlon arises when the atkaobment li 
effected: in snob a case it is wrong to hold that 
there has been a "oontioulog wrong” so as to 
give a fresh starklog point during the whole period 
the attachment subsists. But from this Ik does 
not follow that an owner can never ignore an 
attaok against bis title, however casual or trivial, 
withonkbUrtghfc to toe being ImperUlad in respeot 
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of a eobfcqucDt ipTaeioD. It ie for the plaintiff to 
decide at bis option, on ^hlcb act be cboofee to 
fonnd bie cauee of aotioo, and wbeo be does bo. it 
ie with reference to tbe partioolar infringement be 
alleges that tbe limitation should be reckoned : 
Case hw referred. [P 198 0 2; P 199 C 1] 

P. Satyanarayana Rao and S. Venu. 

gopala Rao — for Appellants. 

GoverDDoent Pleader (K. S. Krishna. 

Bwamy Iyengar)— for Respondent. 

Appeal No. 32? of 1931 

VdDkatasnbba Rao J. — The qDestioQ 
raised in this appeal is whether the tank, 
bed lands in qnestion are tbe property of 
the Agraharamdars (tbe plaintiffs) or the 
Government {the defendant). Tbe suit has 
been filed with a view to get a declaration 
that tbe lands belong to the Agraharam. 
dars, and to get a refund of tbe penal 
assessment, alleged to have been wrongly 
levied from them. The plaintiffs trace their 
title to a confirmatory grant in their favour 
of 1797, made by the then zatnindar of 
Narasaraopet (Ex. A ) This refers to a yet 
earlier grant of an unknown date (not forth, 
coming) and tbe plaintiffs rely upon the 
recitals in Ex. A, wide and unqualified, to 
the effect that tbe whole village is granted 
inclusive of tbe bills, channels, saline 
lands, donkas, tank.bed lands” within the 
boundaries specified. It will be seen that 
there is in this grant a specific mention of 
the tank, bed lands, which are expressly 
conveyed. The Agraharamdars next rely 
upon a ooDveyauoe of 1844, under which 
they acquired a portion of this agraharam 
from certain third parties. There again 
the tanks are in terms mentioned anaong 
the Tights appertaining to the property 
conveyed. This agraharam came within 
the purview of the inam enquiry instituted 
by the Government and in 1860 it was 
both confirmed and enfranchised and an 
mam title deed was issued to the Agraha. 
ramdar (Ex. G.) What was granted and 
confirmed as freehold in perpetuity” was 
the entire village, nothing having been 
excluded. In the title deed issued by the 
Government, it was tbe title of the plain, 
tiffs ancestors to the agraharam village” 
that was acknowledged on behalf of the 
Governor-in-Counoil. In the Inam Fair 

which tbe plaintiffs strongly rely It 

say that it appears therefrom that the 
original grant comprised tbe entire village 
exriDding only the common village site’ 
Md oartain minor inams. which had already 
been carved out. The plaintiffs take thei^ 
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stand upon these documents and ask: If 
the pre.Britisb grant was unqualified and 
was of tbe entire village, inclusive of the 
tank beds, and that grant was duly con. 
firmed by the Governor.in.Council, how 
can the Government sustain their present 
claim? Tbe plaintiffs complain that the 
Judge in the Court below, who has oega. 
tived their claim, has misunderstood tbe 
issue to be tried aud has misconceived the 
law to be applied. 

In our opinion the learned Judge has 
not given due effect to the oompletenees of 
tbe grant evidenced by tbe original sanad 
and the inam title deed. At the inam 
enquiry there was au express reference, as 
already observed, to the comprehensive, 
ness of the original grant, and when the 
proceedings culminated in the issue of 
tbe title deed, the tank-beds which bad 
been specifically conveyed by tbe sacad 
were not excluded What is even more 
significant is that certain items were par¬ 
ticularized as having been excepted, acd 
neither the tanks nor the tank.bed lands 
were among those so excluded. Tbe law 
undoubtedly is that after a cession ol 
territory, the only enforoibla rights in 
respect of lands ceded are those subse¬ 
quently conferred by the Crown by express 
or implied agreement, or by legislation: 43 
I A 229.* The British Government, aS; 
observed in 40 Mad 664* at p, 667, weR 
not bound to recognize the revenue fre« 
grantsof the previous Governmeuts, tboDgb 
in practice they did recognize them. Bui 
when the original sanad is produced and 
the^ inam title deed does not curtail oi 
limit the right conferred by its terms, tb6 
original grant remains the best evidence ol 
what has been granted by the Crown as 
result of the inam enquiry. This is ths 
effect of the pronouncement of the JudioW 
Committee in 48 I A 66.* That case is also 
valnable as showing that their Lordsblpa 
recognize the existence of Indian doou- 
ments, where apt words occur intended to 
create a complete interest in land, inolod* 
jpg even the right to minerals (see page66)' 

In the clearer light afforded" (to use th* 
language of their Lordships—vide page 66) 


1 . 


Seoy. of Stale y. Bal Baj Bal. (1916) i A IJ 
P 0 69=801 0 803=43 1 A 989=89 BoinSK 

(P 0). 

2. Sam y. Eamalinga Mudaliar, (1917) 4 4 1* 
Mad 281=84 10 603=40 Mad 664==80MI>J 

A Am 


8 . 


coo. 

Seoy. of Slate y* Brloiyasaoharlar, (IMB . 
A I B P 0 1=60 I 0 280=48 IA 68*44 Uti 
421 (P 0). 
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by the original granb prodaoed here whioh 
expressly oonveya the tank.beds, no infer, 
enoe oan be drawn against the agraha. 
raoQdars from the non-mention of those 
items in the inam title deed—more espe. 
oially in view of the exolnsion of oertain 
specified items other than the tank.beds 
in the Inam Register. This being so, it 
remains to oonsider whether the Govern, 
ment have made ont their claim in the 
face of these doooments that they are the 
owners of the lands in question. 

It is contended by the Government that 
there is a finding in a former suit, which 
oonstitntes the question res judicata. How 
the lower Court was persuaded to accept 
this contention is inconceivable. The 
agraharamdars filed the previous suit, 0. S. 
Ko. 7 of 1005, for a declaration that the 
whole village was granted to them and not 
merely certain specified portions thereof, 
as then contended by the Government. A 
decree was made by Mr. Rice, the District 
J^udge, who heard the suit upholding the 
agraharamdars’ claim in its entirety. 
Though the plaint in the previous suit has 
not been filed, the schedule tbeietooontain. 
ing the partionlars of the property claimed 
has been exhibited. !From that schedule, it 
appears that the agraharamdars claimed 
the entire village less certain minor inams 
with whioh we are not concerned, and com. 
munal porambokes. The decree that was 
passed granted to the agraharamdars all 
that they bad asked for in the plaint. In 
the course of his judgment, Mr. Bice 
refers to the inam proceedings and says 
that the Inam Fair Register granted what 
was exactly claimed in the inam statement, 
neither more nor less. The formal decree 
that was drawn up follows the terms of 
this judgment and declares the right of the 
agraharamdars to the entire village, “ex. 
elusive of the porambokes and the minor 
inams not claimed* at the inam settle¬ 
ment.” 

From what has been said above, it be. 
oomes clear that what were excluded by 
the deoree were (besides the minor inamsj 
communal porambokes alone. It further 
appears that to those items no claim was 
ever put forward, not even at the inam 
enquiry, by the agraharamdars. The effect 
of the previous deoree then is to declare 
merely that the plaintiffs are not entitled 
to the communal porambokes and it does 
nothing more. Whether the tanks and the 
tank.beds were communal porambokes or 
not, was not a question that was raised 


and the deoree does not profess to decide it. 
It is impossibie to hold, as the lower Court 
has done, that this deoree has made the 
title to the tank.beds res judicata. 

The learned Judge igooring the scope of 
the previons suit and brushing aside the 
express wording of the deoree, seizes npon 
some passage in Mr. Rice's judgment— 
which both sides have bad to confess is 
obsonre—and infers therefrom that the 
plea of res judicata has been made out. 
The obsouriby has arisen from the fact that 
the Government, whoso duty it was to file 
the pleadings in the previous suit, have not 
done so, and strictly speaking, the plea of 
res judicata ought not to have been enter, 
tained at ail. Before Mr. Rice, some con. 
test seems to have been raised, in regard 
to the ownership of some 120 odd acres of 
land in the village. The Government 
claimed that that land was liable to be 
assessed and the agraharamdars asserted 
the contrary. At the inam enquiry this 
extent was apparently not taken into 
account in fixing the quit-rent and the 
Government seem to have urged that it 
should accordingly be deemed as comprised 
in the excluded poramboke. By way of 
answer, the agraharamdars appear to have 
contended that the reason for its exclusion 
was not that it was poramboke, bat be. 
cause it was then thought not worth 
cnUivating. Mr. Rice, after accepting the 
agraharamdars' version, observes towards 
the end of his judgment: “The actual 
result appears to be to deprive Govern, 
ment of the power of assessing about 120 
acres of valueless laud”. On this unsatis. 
factory and tenuous foundation the lower 
Coart bases its finding of res jndioata. It 
mast be remembered that at that time the 
tanks werefunotioning as irrigation sources 
and no question of the Government's 
“power of assessing" could possibly have 
arisen in regard to them. The lower 
Court's treatment of this question has 
been perfunctory and its conclusion cannot 
be accepted. In this connexion we must 
own to some surprise at the remark made 
by the Judge, that every presumption 
should be drawn against the agraharam. 
dara. who failed to produce the inam 
statement. In the course of the inam pro. 
oeedings, they produced a copy of this 
statement, which they say has since been 
lost. The inam statement is a part of the 
Government records and the agraharam. 
dars applied to Government, for the pur. 
pose of this suit, for copies both of the 
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inam statement and of the loam Register. 
A copy of the Hegister was furoished, but 
the Government failed to grant a copy of 
the statement, presumably on the ground 
that they were unable to do so. How, in 
the circumstances, any blame attaches to 
the agraharamdars is inoomprebensible. 

The question then arises, as already 
stated, are the suit lands communal 
porambokes? This question is relevant 
for two purposes : first, on account of the 
previous judgment already referred to and 
secondly, because of the sound rule of 
construction that the Government cannot 
be presumed in making a grant to include 
ID It communal property, i. 0. what the 
villagers own in common: 24 M h J 36^ at 
p. 40. That these tanks were primarily 
intended for irrigation purposes and were 
used as irrigation sources is not seriously 
denied. The learned Judge assumes this 
though he does not find so in various 
places in his judgment. The mere fact that 
the villagers sometimes used the water 
for other purposes, sooh as for drinking, 

,for bathing, or for washing cattle, does not 
Bufhoe to create any rights of ownership in 
|tham. Usually, in a village, interference 
with such acts is not called for until some 
question of title is raised, and no impor 
tanoe therefore attaches to such user. 
When the inam title deed was issued and 
the quit rent computed, some cultivated 
area was treated as wet land and there 
oan be no doubt that the wet cultivation 
became possible by reason of the existence 
of these tanks. The true position in 
regard to irrigation tanks is, that they do 

not belong to the community as such, the 

rights of irrigation appertaining as they 
Ido to the lands irrigated: such rights 
therefore as the owners of these lands 
possess are in the nature of easements • 

20 ML W 185.“ It is an admS tet 

here, that besides the Agraharamdars, the 
only proprietor that used the water for 
irrigation, was the karnam in respect of 
his minor inam. The tanks beoame use. 
less as irrigation sources in 1915, owing to 
heavy rains and breaches and since then 
the Agraharamdars have been using the 
tank.beds as cultivable land. It is a 
question that does not ar ise hero and 

4, Narayanaswaml Naidu v. Beoy. of 

(1912) 24 M L J 36=14 I 0 261=(1912i 
M W N 496. ' ' 

6. Kannaylram Filial v. Vlrdupattl Gins Ltd 
(1926) 12 A I R Mad 189=81 I 0 1031=20 
M L W 186. 
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nobody raises it, whether or not the minor 
inamdar 9 easement has become extin. 
guisbed, granting that he once possessed 
such a right. At any rate, even by the 
date of the suit (and it is now seven years 
since it was filed) the easement had not 
been exercised for about fourteen years. 
However that be, the point is clear beyond 
doubt that the tanks were not public or 
communal tanks and therefore there was 
nothing to prevent their passing under tbs 
wide terms of the grant. 

Some cases have been cited at the Bar 
relating to tanks or channels. The prin¬ 
ciple underlying those decisions seems to 
be this : where the tank or channel is 
wholly within the limits of the inam, as 
in the present case, it must be held to pass 
under the grant. The question was not 
considered whether or not it was com. 
munal property, but presumably it was 
assumed that it was not: 23 M L J 109.® 
But where from the source, lands other 
than those of the inamdar are also irrigated, 
it being the function of the Government 
to conserve and control works of irriga¬ 
tion, ife would be right to presume, in the 
absenoa of an express grant, that the tank 
or channel was not intended to be con. 
yeyed, the reason being that it would be 
injurious to introduce divided responsibility 
and divided oontrol, 28 Mad 639’ and 24 
M L J 36,^ although this principle was 
departed from and the inamdax’s right was 
recognized in 37 Mad 369.® It is suffi- 
oient to say here that judged by any test, 
the tanks in question passed under the 
grant to the plaintififs. 

This finding as to the title based upon 
the grant would be sufficient to dispose of 
the case, apart from the question of limi¬ 
tation which we shall presently oonsideri 
but we have been referred to acts of pos- 
session and enjoyment on the part of the 
Agraharamdars, as furnishing independent 
ovidenoo of their title. Mr. N. Srinivasa 
Ayyangar for the Government Pleader 
contends however that as against 
the Grown, when the question is one 
under the Land Enoroaohment Act, pos- 
seseioD can never be relied upon as evi- 
denoe of ownership . There is a fallacy 

6. Sooy. of State y, Venkataratnammah, (19B) 

1 A I R Mad 492=16 I 0 694=97 Mad 8540 

=28 M L J 109. 

7. Ambalavana Pandaraaanoadhl v. Baoy. of 

State, (1905) 28 Mad 639=16 M L J 251. 

8. Beoy. of State v. Ambalavana Pandara Ban- 

nadhl, (1914) 1 A I R Mad 652=18 I 0 994=* 

37 Mad 369N. 
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Qnderlying this argument as we shall 
show. 8.110 of the Evidence Act, no doubt 
enacts that title is to be presumed from 
lawful possession. This is a rebuttable 
presumption and like all rebuttable pre. 
sumptions must yield to proof. Where 
therefore title is proved or assumed, the 
presumption created by S. 110 can no 
longer apply. Now turning to the Land 
jEnoroaohment Act, S. 2 declares, subject 
to a saving clause, that the Government 
is the owner of certain kinds of property, 
including the beds of tanks. There is no 
loondiot between the section of the Evi. 
pence Act and this provision. The title of 
the Government being statutorily declared, 
the rule of presumption enacted by S. 110 
is not brought into play. But is there 
anything to prevent long possession being 
relied upon as evidence of a grant made by 
the original owner ? The very argument 
based on grant presupposes title in the 
party said to have made the grant. There¬ 
fore it is one thing to say that you can¬ 
not use the fact of possession as evidence 
of title, but it is quite a different thing to 
argue therefrom that you cannot rely 
upon it in support of a grant. Where 
there was evidence of exclusive possession 
for a long period of a paw annexed to a 
dwelling bouse in the parish, it was held 
—upon the principle that a legal origin 
ought to bo presumed if a legal origin be 
possiblo'^that the grant of a faculty ought 
to be presumed : (1891) A 0 228.® That 
this principle extends to oases where the 
Government was the original owner has 
been established by very authoritative 
decisions. In 36 I A 196,^® the Judicial 
Committee, after finding that the plaintiff 
otherwise failed to establish his title held 
upon the proof afforded by his long posses¬ 
sion and enjoyment that his title was 
made out. Again in 19 I A 69,“ their 
Lordships point out that if the question 
were one of limitation, the defendant was 
bound to fail, but if the possession was 
lued for making out a title, there was suffi- 
olent e^denoe in support of it: m also 
57 I A 126, decided by the Judicial Com. 

Halllday. (1891) A 6 
in QBaiO=etLT TSS-sSS JP 741. 

10. Mobamnad All v. Baoy. of SUko, (1908) 86 
Oal 1=1 I 0 169=86 I A 196=13 OWN 
1096=8 0 L J 486 (PO). 

11. 8«oy. of State v. Dubfloy Slosh. (18981 19 
Oal 813=19 I A 69=6 Bar 118 (P 0). 

19. Mahammad Maaafiaral Maaavi v. Jabeda 
Ehatan, (1980) 17 A I B P 0 108=1881 0 
798=67 Oal 1398=67 IA 196 (P 0). 


mittee and the observation of Varada- 
ohariar J. in 1936 M WN I3l5'%tp. 1326. 

Now looking at tbo evidence in this 
aspect, it seems to us that there is suffi- 
oiently long possession on the part of the 
plaintiffs in assertion of a title, afetribut- 
able to a grant in their favour. The inam 
title deed, as already stated, was issued to 
them in 1860. Since then tbe plaintiffs 
have been oonatantly exercising acts of 
ownership. There is a lease of the same 
year (Ex. D) executed by the agrabarana- 
dars, which shows their possession. Again 
in 1876 (by D-l), in 1883 and 1897 (by 
B. Series) they leased out various portions 
of the tank bunds. Further, they effected 
repairs to the tanks in 1887 (j), 1898 (k), 
and 1907 (J.l, GG and GG-l), and incurred 
expenses in that connexion. That they 
were in possession without question previ¬ 
ous to the suit of 1905 is a fact which 
cannot be disputed. Indeed, the Govern¬ 
ment seems to have assumed before tbe 
decree in that case that the plaintiffs were 
lawfully in possession and that its own 
right commenced from the date of and in 
virtue of that decree. On Sth August 
1907, the Board of Bevenue passed a pro. 
oeeding (Ex. 23) stating that the finding of 
the District Court over.rides the general 
law that porambokes in whole inam 
villages belong to the inamdars" and that 
the latter should accordingly be prevented 
from leasing the tank porambokes in 
future. This shows beyond doubt that the 
inamdars were till then in poBsession with¬ 
out their right being challenged. Orders 
similar to this were in the years 1907 and 
19()8 issued by the Government, but the 
plaintiffs' possession was never interfered 
with or disturbed. One such order was 
that issued by the Collector on 2Dd August 
1908 (Ex. 23. c) to which we shall refer 
later, when considering the qaestion of 
limitation. Then from 1916, as already 
observed, tbe tanks ceased to be nsefnl as 
such and the tank.beds were openly onlti- 
vated. And what did the Government do? 
It started levying about the year 1920 
(and went on doing so) not assessment as 
one might expect, but cesses as the Local 
Board’s agent (see tbe evidence of D. W. 3, 
p. 171). The evidence on this point has 
been completely misread and misunder¬ 
stood by tbe trial Judge. Numerous exhi¬ 
bits bearing on this have been filed, and a 
semtiny of one of t hemi Ex. I-e, by way 

18. SabrnnanU Deiikat v. Baey. of State, (1986) 

M W N 1816. 
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of example, will show fchat the amounts 
colleoted were ceases and do not represent 
the asaossraont. The evidence of P. W, 6 
(at pp. 146 and 148). which remains un. 
contradicted, proves this conclusively. The 
lower Court observes, almost casually, 
that the wet assessment was collected, 
which etatencent is clearly wrong and the 
learned counsel for the Government was 
unable to support it. Collecting the cesses 
and forbearing from collecting the assess, 
ment, almost amounts to an admission on 
the Government's part of the Agraharam. 
jdara title, whether tho Government so 
'intended it or not. We merely refer to this 
and do not propose to use it against the 
Government. Then fcr tho hrst time in 1999, 
the Government levied assessment and 
this suit was immediately brought. Thus 
our finding as to the title receives support, 
if support were necessary, from the evi. 
denoeof possession and enjoyment to which 
we have referred. 

The next question that arises is whe¬ 
ther the lower Court’s view that the suit 
is barred by limitation is right. There 
are two reliefs claimed : (i) for a declare, 
tion of the plaintiff's title and (ii) for the 
refund of the penal assessment levied. The 
amount was collected on 27th March 1929 
Aud the suit was filed within six months 
from that date. How in the teeth of 8.14, 
Land Encroachment Act, the learned Judge 
has held that the suit for the refund is 
barred, we are unable to follow. That sec. 
tion expressly provides that in respect of 
any ai^sessment or penalty, the cause of 
action arises on the date on which it is 
levied. Even where there has been more 
than one levy, it has been held that a suit 
for refund brought within six months of 
the last of the levies, (the previous levy 
not having been ohallenged) is not barred 
in respect of such last levy under 8. 14, 
the question however being left open as 
to the limitation applicable to a suit for 

declaration: 16 M L W 197.^* The ques. 

tion in the present ease is much simpler, 
there having been no previous levy and 
there is thus not even the semblanoe of an 
excuse for holding that the suit is barred 
in respect of the relief for refund. It must 
be observed that the learned Government 
Pleader has not sought to justify the lower 
Court's decision on this point. 

Thena^o the relief praying for a deola. 


14. Secy, of Btate v. Haeealn Sheriff Baheb 
9 A I R Mad 232=70 I 0 166=16 ML 

Idle 


ration tbs learned Judge's view is also 
wrong. He seems to think that the suit 
ought to have been brought within six 
years of the Collector’s order dated 2nd 
August 1903, Ex. 23.0, to which we have 
already referred. There is nothing in law 
which says that the moment a person's 
right is denied, he is bound at bis peril to 
briog a suit for declaration. The Govern, 
meat beyond passing the order did nothing 
to disturb the plaintiff's possession. It 
would be most unreasonable to bold that a 
bare repudiation of a person's title, with, 
out even an overt act, would make it in. 
oumbent on him to bring a declaratory 
suit. A party surely has a right to elect 
as to when he may bring a suit for vindi¬ 
cating bis right, when there are several or 
successive denials. If a person's right Is 
called in question, he may ignore that 
particular attack or challenge; but that 
does not mean that a fresh attack does not 
give rise to a fresh cause of action. There! 
may be an ineffectual threat, a bruium 
fulmen : see the judgmenb of Contts. 
Trotter 0. J. in 47 Mad 927,*® which a 
person may ignore, without his right to 
bring a suit in respect of a subsequent 
invasion being impaired. When an attach- 
ment was followed by an execution sale, it 
was held that there was a fresh invasion 
of the owner's right and that the sale gave 
rise to a fresh cause of action; his forbear- 
anoe to sue on the first occasion did not 
debar him from suing, when by reason of 
the sale there was a greater invasion of 
his right : 22 M L J 108.*® True a mere 
oontiouation of a prior oause of action does 
not give rise to a fresh right—for instance, 
where property is attached, the procuring 
of the attachment is the wrongful denial 
and the cause of action arises when the 
attachment is effected; in such a case it is 
wrong to bold that there has been a 
oontinuiug wrong” so as to give a fresh 
starting point during the whole period the 
attachment subsists: 26 Mad 410.*^ But 
from this it does not follow that an owner 
oan never ignore an attack against his 
title however casual or trivial, without his 
right to sue beiug imperiUed in respect of s 
subsequent invasion. There is no Inocnsis- 

16. Koyasan Koya Hajl y. Seoy. of Bute, (1984) 
HAIR Mad 825=82 1 0 414=47 Mad 987 
=47 M L J 379. 

16, Anantaraza v, Narayana Bala, (1918) 36 Mad 

383 = 18 I 0 96 = 22 M L J 103 = (1911) 

2 M W N 631. 

17, Rajah of Veokataglil v. laakpalli Bobblabi 
(1903) 26 Mad 410. 
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ienoy between the two oases olted above, 
22 M L J 108'® and 26 Mad 410,as 
eeems to have been assumed (with great 
respect) wrongly in (1914) M W N 197.'® 
The facts of the last mentioned oase do 
•not appear sufficiently from the report; 
■but if the effect of the decision is that 
where there are several acts the earliest 
of them alone furnishes the starting point, 
we must express our dissent from that 
view: see also 47 Mad 927'® at p. 932, 
where Bamesam J, also disagrees with 
this opinion, though no oase is partioula* 
rized. It is for the plaintiff to decide at 
his option, on which act he chooses to 
found his cause of action, and when he 
does so, it is with reference to the parti. 
jOular infringement he alleges, that the 
llimitation should be reckoned : c/. 58 1 A 
125'® at p, 140. It is a more difficult ques. 
tion, what is the extent of the injury or 
infringement that gives rise to, what may 
be termed, a compulsory cause of action? 
In 47 Mad 927,'® already referred to, 
Bamesam J. indicates that where a penal 
assessment has been levied, the person 
affected cannot be allowed to ignore the 
payment and rely on a later proceeding, 
the reason being that the levy of the 
assessment amounts to a virtual loss of bis 
right. On the facts of the present oase a 
question of this sort does not arise. 

Then turning to the lower Court's judg. 
ment, it is difficult to see how 47 Mad 
572^ relied on by the Subordinate Judge, 
is applicable. The plaintiff there preferred 
objections to the exclusion of the lands in 
enit from the rough pattah granted to 
him by the Government. His objections 
were definitely rejected in 1905. The suit 
that was brought to set aside the order of 
rejection and to obtain a declaration of his 
right was not instituted until 1913. The 
Judicial Committee held that the claim 
was barred under Art, 120. In that case 
there was an overt act, namely the issue 
of the pattah and moreover the invasion 
of the right complained against was the 
order passed in 1905, which on the plain, 
tiff's own showing furnished the starting 
point. In the present case, as already 

18. IhiramsU Rao v. E. Darsl Bhettekhf, (1914) 

1 & 1 B Mad 499=S3 1 0 688-(1914) M W N 

197. 

19. Qobinda Kararan Biogb ▼. Bbam Lai Biogh, 

(1981) 18 A I B P 0 89=5181 I 0 763=68 Oal 

1167=60 I A 126 (P C). 

20. Ambu Najae v. Beoy. of Btata, (1934) 11 

A I B P 0 160=80 Z 0 886=61 1 A 967=47 

Mad 673 (P 0). 
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observed, no effect was given to the pro. 
oeeding that was passed and such possession 
or enjoyment as the plaintiffs had was 
never disturbed; nor is tbe cause of aotiou 
here based ou that prooeediog. The suit 
therefore even in respect of the relief of 
declaration is not barred. Tbe appellants 
do not press their claim in regard to 
item 3. Tbe result therefore is that the 
lower Court’s decree, in so far as it relates 
to items 1 and 2, is set aside and tbe 
appeal to that extent is allowed with full 
costs throughout. We understand that the 
decree should be for the amount claimed 
in tbe plaint less Bs. 3.7.0. 

Appeal No. 421 of 1931. 

From the judgment just delivered by us 
in tbe connected case, it follows that this 
appeal also to tbe extent indicated there 
should succeed and it is accordingly so 
allowed with full costs throughout. Deduct 
from tbe amount claimed Bs. 3-7.0. Under 
8 . 82, Civil P. C., we fix three months' 
time for compliance with tbe decrees. 

[These appeals bavlug been set down "to 
be spoken to" this day, the Court delivered 
tbe following ] 

Jod^ment. — This matter is posted 
before ns for being spoken to, at the request 
of the Government Pleader. He says in his 
letter that tbe terms of our injuDotion may 
appear too wide in view of tbe recent 
amendment of the Madras Batates Land 
Act. Our judgment proceeds upon tbe foot, 
ing that the suit lands are non.communal 
property; apart from that, we could not 
have intended by our judgment to deal 
with matters which were not raised in the 
pleadings or with the supposed rights that 
came into existence subsequent to the suit. 

O.b.k./d.S. Appeals partly allowed, 

A. 1. R, 1938 Madras 199 
Leaoh 0. J. AND Yaraoaohariar j. 

E. Venkata Sastri and Sons and others 

— Appellants. 

V. 

Shroff Balakrishna Eao and another 

— Bespondents. 

City Civil Court Appeals Nos. 46 to 61 
of 1936, Decided on Slst August 1937, 
against decrees of City Civil Judge, Madras, 
in 0. 8. Nos. 596 to 688 and 692,697, 698 
and 600 of 1933. 

(a) Trust—Breach of—Debtor and Craditer 
—CompoiitioD — Debtor oxeculing corapeei- 
tion dead in faTour of one erediter who 
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•greed !o compofilion—Such creditor receiv* 
inR amount for distribution becomes trustee 
Payment by such trustee to such creditors 
only who accept composition when funds are 
not sufficient to satisfy all creditors does not 
amount to breach of trust- Trustee commits 
breach by paying to himself whole balance 
when be knows that onecredilor is willing to 
accept composition. 


\\ here a majctity of tbe crtditrre agree to accept 
acompositioD of seme ancas in a rupfc and a com- 
poEitioD deed le executed by tbe debtor in favour of 
ono of the creditor?, and mch creditor receives tbe 
atuouut for the dietributioo, be becemes a trustee 
in respect of such amount. Il tueb a iru&leo die. 
tributes all the uuicunt he bas received, which ia 
not sufficient to eatisfy all the credilore, amoug 
flueb creditcra only who accept the oompoEilion 
wbue ibe rest cf tho creditors have knowledge of 
such composition ho dee? not commit a breach of 
trust. But hecommitea breach of trust if he pave 
tohiniEelf the balanco of the funds remaining in 
hie bauds when ho has knowledge that ono more 
creditor is willing to accept tho cemposition and 
the funds arc not sufficient to pay cfl such a credi- 
tor for » j 0 his duly to share the balance rateablv 
with such a creditor. [p 201 0 2; P 202 C l1 


{b} Debtor and Creditor-Composition deed 
bvery creditorneed not execute deed-He 
can Signify his acquiescence by other means. 

the creditors, it is not absolutely necessary that 
every creditor should eiecuio tbe deed A creditor 

in it by other means. 
Unless he expresses m some manner his willing* 

cannot claim any bene* 
He cannot stand Idly by: 

[P 201 0 3) 

V. Radhakrisbnayya and L. Krishna 
i^as — for Appellants. 

B. Bomayya and S. Balakrishna Eao — 

Jot R^spoVid^uts^ 


Appeal No, 46 of 1935 

Leach C. J.- The appellant was the plain. 

tiff in the Court below. The suit was ont 
to recover a sum of Es. 1257.2.0 alleged 
to be due to the appellant under a deed ol 
composition entered into by respondent 2 
with bis creditors. Respondent 1 was 
sued as tbe trustee under the deed. In 1930 
respondent 2 who at all material times was 
a merchant carrying on business in Madras 
became financially involved and by the 
month of July 19S0, he owed his creditors 
an aggregate sum of over Es. 88,000. 
There were 26 creditors altogether, 14 of 
them being resident in Madras and 12 resi. 
dent in Mysore. At a meeting of tbe Mad 
ras creditors, it was agreed that they should 
accept a composition of four annas in tbe 
rnpee. A deed was drawn up on this basis 
and eiecuted by respondent 2 in favour of 
respondent 1 as trustee for the creditors. 
Bespondent 1 was himself a creditor for a 


sum of over Es. 15.000. The total amount 
required to pay a composition of four annas 
in the rupee was about Es. 22,000. Eea. 
pondeut 2 bad not got the cash, but on 
‘2nd August 1930 certain property owned 
by him was sold and the proceeds, Rupees 
1*2,250. handed over to respondent 1, as 
part of tbe its. 22,000 which respondent 2 
was due to pay to him under tbe deed. 
Later that year, two further sums, one of 
Ra. 1500 and the other of Es. 1750 were 
paid to respondent 1 by respondent 2, 
making a total payment to him of Rupees 
15,500. The Madras creditors in due 
course signed the deed, but the Mysore 
creditors were not so ready to accept it. It 
is clear from the evidence that they were 
fully aware of the proposal by the month 
of October 1930, but only two of them 
agreed to tbe arrangement then. These 
two signed tbe deed and in due course re., 
ceived paymentsof four annas in tbe rupee 
on the amounts of their debts, Tbe Madras 
creditors also received the amounts due to 
them under the deed of composition. Res. 
pendent 1 admits that the appellant signi. 
fied bis acceptance of the deed in a letter 
dated 24tb December 1930. By that time, 
the Madras creditors, apart from reapon. 
dent 1, had all been paid what was due to 
them under the deed, as had two of the 
Mysore creditors. Esspondent 1 had in 
his hands on 24th December 1930, a sum 
of Rs. 3804.4.6, which was only sufficient 
to pay him three annas and nine pies on 
the amonnt due to him. He did not alio, 
cate this money to his own debt then, but 
kept it in a suspense account where it re¬ 
mained until the month of November 1931, 
when be transferred it to himself. When 
he did this, he had notice of the appellant’s 
acceptance of the composition and had 
that notice for nearly 12 months. As res¬ 
pondent 2 did not pay the balance of the 
Rs. 22,000 to him be was not able to make 
any further payments to the creditors. 
Having allocated Rs. 3804.4.6 to himself 
there was nothing to pay to any of them. 
The appellant then launched a suit against 
respondent 1 as trustee and against res¬ 
pondent 2 as the principal debtor to recover 
the sum of Bs. 1267.2.0, representing » 
quarter of the total amount due to him by 
respondent 2, He also claimed interest on 
this amount. The suit however failed. I 
might mention here that the other nine 
Mysore creditors who remained unpaid, 
filed similar suits in tbe City Civil Court 
to recover their proportions. They 
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with the same fate aa the appellant and 
have 61ed appeals which have been heard 
together with this appeal. There are how. 
ever points of difiference between this case 
and the other cases and it will be oonve. 
nient to deal with them in separata 
indgments. 

In the trial Court, it was contended by 
the appellant that respondent 2 had in 
fact paid to respondent 1 the whole of the 
Es. 22,000. This plea was based on an 
allegation that respondent 2 had handed 
over to respondent 1 two promissory notes 
for sums of Rs, 2000 and Rs. 6000 respeo. 
lively. This plea has been maintained 
before us. The learned trial Judge however 
held that these promissory notes were 
never handed over to respondent 1 and 
^at all that respondent 1 received was the 
Be. 16,500 which I have mentioned. We 
see no reason to disagree with this finding. 
The learned Judge dismissed the suit as 
against respondent 1 on the following 
grounds : (1) The Mysore creditors of 
whom the appellant was one, had not 
accepted the deed of composition ; (2) the 
deed was an incomplete contract and gave 
rise to no rights and imposed no liabilities; 
(3) respondent 1 was not a trustee and 
that he had made payments to the Madras 
creditors and to the two Mysore creditors 
as the agent of respondent 2 ; and (4) 
he was under no duty to pay the creditors 
rateably and was therefore entitled to 
appropriate the balance of Rs. 8804.4-6, 
towards bis own debt. The learned Judge 
accordingly dismissed the suit as against 
respondent 1 but he decreed it as prayed 
against respondent 2. 

The learned Judge erred in treating 
respondent 1 merely as an agent of res. 
pendent 2. A deed of composition was 
entered into by a majority of the creditors. 
This deed was signed by the respondents 
and under it respondent 1 received Rupees 
16,600 for distribution among the credi. 
tors. Respondent 1 was therefore clearly 
a trustee in respect of this sum. It must 
be remembered however that the deed was 
entered into, on the understanding that 
respondent 2 would pay to respondent 1 
sufficient for the payment of a composition 
of four annas in the rupee to all the ore. 
ditors. Respondent 1 paid the Madras 
creditors and the two Mysore creditors 
when they applied for the moneys due to 
them under the deed and there can be no 
donbt that he hoped that at a later stage 
the other creditors would come in and that 


he would be put in funds to pay them the 
amounts due to them. It became apparent 
that respondent 2 was not in a 
position to make any more payments and 
it was then that he allocated the Rupees 
3804.4.6 to his own debt. We do not 
consider that there was any breach of 
trust on the part of respondent 1 in making 
the payments to the Madras creditors and 
to the two Mysore creditors. These pay. 
meats were all made before the appellant 
or the plaintiffs in the other suits had 
signified their intention of accepting the, 
composition. The other plaintiffs did nob' 
in fact signify their willingness to accept 
the oomposibion until a few months before 
the suit was filed in July 1933. That was 
long after the payments bad been made. 
In (1^41) 1 Dr & War 227=58 R R 253^ 
it was held that in the case of a deed of 
trust for the benefit of creditors it is not 
absolutely necessary that every creditor 
should execute the deed, A creditor could 
signify his acquiescence in it by other! 
means. The Lord Chancellor (Sir Edward' 

Sagden, afterwards Lord St. Leonards) 
observed : 

The principle upon which this Court acts in 
caeeB like the present, ie no longer in dispute . . 

; • argued lor the delendanta that 

Mr. Field did not execute the deed at the proper 
time, and that when, in point ol laot, he did 
execute, be did 00 without the assent or authority 
of any person qualified to permit him. But it ia 
not absolutely necesBary that the creditor should 
execute the deed ; il he had assented to it, if he 
had acquiesced in it. or acted under its proviaions. 
and oomplled with its terms, and the other side 
expreeied no dissatlsfaotlon, the settled law of 
the Courts is that be is entitled to its benefits. 
The mere fact of bis signature is not actually 
required. ^ 

Bob there must be aotual assent to the 
deed. Unless the creditor in some manner 
expresses bis willingness to accept it, he 
oannob claim any benefit under it. This 
was emphasized in (1858) 24 Beav 642.^ 
He cannot stand idly by, bub if he does 
wme act which amounts to acquiescence, 
it is sufficient. The position here is that 
all the creditors who had assented to the 
deed by November 1930, were paid what 
was due to them under it and we consider 
that as the other creditors had not signified 
their intention of coming in, although they 
were aware of the arrangement, respon. 
dent 1 waa in the oironmet anocs of tbo case 

1 . ^eld 7 . Lord Donougbmore, (1841) 1 Dr A 
War 227=68 R R 268. 

2, ^ron v. Mount, (1858) 24 Bsav 642 = 27 L J- 
Oh 191=4 Jur (N 8) 48. 
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^uatiBed in paying out to those who had 
signihdd their assent. Therefore we agree 
that so far as the payments to the 
Madras oreditors and to the two Mysore 
creditors are oonoarned, there was no 
breach of trust on the part of respondent 1. 

But the case against him does not rest 
there It is admitted that be paid himself 
Bs. 3804-4.0 after ho bad notice of the 
appellant’s willingness to accept the com. 
position and he paid himself this sum at 
a time when ho knew that there would be 
DO further payments to him by respoo. 
dent 2 in order to carry out the terms of 
the composition deed in their entirety. 
In these circumstances it seems to us 
that respondent 1 was guilty of a breach 
of trust 80 far as the appellant is con. 
oerned. He had no right, knowing that 
there was another creditor willing to 
accept the composition, to pay himself the 
.balance of the funds which remained in 
his hands. As a trustee, his duty was to 
share that balance rateably with the 
appellant. It was not a case of acting 
without notice of the appellant's claim. 
He had full notice of that claim. The 

appelUntiH therefore entitled to a decree 
against respondent 1 for a proportion of 
the 8um of Rs 3d04.4.(i. It is sgraod that 
on this basis, the appellant will be entitled 
to recover from respondent 1 Bs. !i20. The 
appeal will be allowed as against respon. 
dent 1 and the decree of the trial Court 
varied by substituting as against him a 

appellant for 

Ba. 920 with interest at 6 per cent, till 
date of payment. As the appeal only 
euooeeda m part, wa think the parties 
should bear their own costs in this Court. 
The appellant will be entitled to propor. 
tionate costs in the trial Court. 

. Nm. iC to 51 of 1935 ; Tha iudgmant 
m these appeals must be read in oonjano. 
won with the judgment which wa have 
delivered in C. C. 0. A. No. 45 of 1935. ; 
ihese oases were tried together in tha i 
Court below and the appeals have been 
beard together with C. C. C. A. No. 45 of i 
1935. The facta differ slightly from the i 
facta of that appeal. The appellants in i 
these appeals did not signify their accept, i 
anoe of the deed of composition until after ] 
the trustee had distributed the whole of 1 
the money received by him from respon. i 
dent 2 under the deed of composition. , 
Therefore the appellants have no case t 
egainat respondeat 1, and the appeals must a 


MUA \venkaiasubla Rao J.) A. I, R 4 

i be dismissed with coats in favour of res. 
3 pondent 1. 

^ O.It.K./s.C. Order aoQordingly. 

) ■■ '■ 
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i VENKATASaUBA BaO AND NBW3AM JJ. 
Kodoth Amba Nair and others — 

Appellants. 

V. 

Utha Anima and otliirs—~ Bespondeats. 

Appeal No. 578 of 1930, Decided on 
30th July 1937, against decree of Sab. 

Judge (Addl). South Kauara, in 0. 3. 
No. 30 of 1936. 

(•) Malabar Law-Tavazbi-Ta»a*bi eon- 
•iUmg of female and deicandanU in female 
Ime aa aubdiviiion of larwad u legal eatitf 
•nd can bold property aa diftinct unit. 

A tavazbi ooaBistiog of a female aod becdeioea* 
dacte in (be female line as a eab-division of tac- 
wad U a legal entity capable of bolding propertied 
as a diednot unit and therefore Indlridoal mam' 
bars of tavazbi holding properties io tbelr own 
name can validly celioqaisb the properties in 
favour of the tavazbi; AIR 1928 Had 870, Rel. 
on. [P 201 01] 

(b) Ragislration Act (1908), S. 17 (2) (vi)- 
Unregistered compromiie decree under old 
proviiioae referring to conveyance of pro* 

•• admiiiible in evidence to prove com* 
pleted conveyance. 

Under the old pcovlelona of 8. 17 (2) (vl) an 
norogietered oompromiee dooree whlob refers to an 
out and out oonveyanoe of property is admleelble 
in evidence (0 prove the completed oonveyanoe of 
that property and not for a limited purpose of 
proving only an agreement to convey : 1919 P 0 
79, BxpL; A I R 1920 Mad 249 and A I R 1985 
Mad 232, Rel, on. [p 20 I 0 8] 

T. B. Venkabarama Sastry, 0. V. Maha- 
deva Iyer and 0. V. Harihara Iyflr“ 

for Appellanti. 

B. Sibarama Bao and P. Qovioda Menon 

— for Re$pt>nd}ntf. 

Yenkataaubba Rao J. — Wa think ib 
unnecessary to restate tha facts of this 
case in any detail, aa they have been fully 
set out in the judgment under appeal. Ths 
suit has been filed by the karnavan of the 
Kodoth tarwad, jsaid to ba a well.known 
and wealthy tarwad in South Kanara DU» 
triot. The object of the suit was to have 
it declared that the acquisitions made by 
four individuals, KunbiKaonaNair, Kunbi 
Kora Nair, Pathali Kanna Nair and 
UkkomaD Nair belooged to the entire tar¬ 
wad, of which the plaintiff is the karna¬ 
van. This tarwad consisted of three 
tavazhies and the four persons named 
above belonged to the tavazbi known as 


i 
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Patbinhara Yedda. The lower Coarfe has 
held that it is enneoesBary to decide wbe. 
ther the ownership of the properties 
olaitned originally vested in the fonr indi. 
viduals or in their tavazhi, for, aooording 
to the learned Jadge, granting that at 
their inceptions the aoqaisitions had been 
made for the benefit of the four members, 
their interest was sabseqnently validly 
conveyed to the entire tavazhi. The plain, 
tiff’s claim that the properties should be 
deemed to have been acquired for the 
benefit of the tarwad was negatived by 
the lower Court. This finding coupled 
with its other conclusion already referred 
to, namely that the tavazhi became the 
ultimate owner of the properties in ques. 
tion, led to the dismissal of the suit. 

As we subetantially agree both with the 
conclusions of the learned Judge and his 
reasons in support thereof we propose to 
deal with the appeal very briefly. It is 
common ground that although the suit 
relates to several acquisitions, the most 
important of them were those made about 
the years 1878 and 1880; it was with the 
income derived from these acquisitions, 
that the other properties in the suit were 
acquired. The question therefore to be 
decided is for whose benefit or in what 
circumstances were the acquisitions of 
1878 and 1880 made? Mr. Venkatarama 
Sastri for the appellants takes his stand on 
the finding of the lower Court, that the 
tarwad as a whole was possessed of con. 
aiderable property, whereas the tavazhi in 
question was not shown to have had sepa. 
rate funds worth the name of its own. 
This being so, be contends that it should 
be assumed that the acquisitions made by 
the members of this tavazhi must have 
been made with the aid of the funds 
belonging to the tarwad. In addition, he 
relies on the oiroumstance that the person, 
who in the crucial years had the control 
of the tarwad property, was its karnavan 
Ambu Nair, who also happened to be the 
senior most member of the tavazhi in ques. 
tion. His contention is that Ambu Nair, 
with a view to benefit bis own tavazhi at 
the expense of the main tarwad, acquired 
properties in the names of the junior mem. 
bers of tbe branch, thus defrauding the 
tarwad, whose interests it was his doty to 
safeguard. As we have said, we do not 
wish to repeat the arguments of the lower 
Court, but it seems to us that this conten. 
tion of tbe learned counsel ought not to be 
allowed to prevail. Ambu Nair, the per. 
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son already referred to, was the karnavan 
from 1873 to 1881. His successor was one 
Eora Nair, who was the karnavan for 20 
years (1881 to 1901) and be was in turn 
succeeded by Kamaran Nair, whose karna. 
vanship extended over 10 years (1901 to 
1911). What is most siguificant is that 
neither of these two last.mentioned karna. 
van belonged to tbe Pattinbara tavazhi 
and yet they took no steps whatever to 
challenge the acquisitions in question dur. 
ing the three decades they were in office. 
Of the four individuals referred to above, 
Kunhi Kanuan Nair died in 1903 and tbe 
other three either in 1923 or in 1924. The 
plaintiff, who likewise belonged to a dif. 
ferent tavazhi, became the karnavan in 
1911 and the transactions in question 
were not challenged till all tbe four mem. 
bers had died. In 1924, after tbe death of 
the last survivor, there were mutation 
prooeedinge and it was then for tbe first 
time that tbe plaintiff chose to challenge 
the transactions. Even then the case he 
put forward was not that tbe acquisitions 
were made on behalf of the tarwad, but 
that on the death of tbe four members who 
made tbe aoqaisitions, tbe properties lapsed 
to tbe tarwad under the Marumakatbayam 
law. Further, in 1923, there was a suit filed, 
the parties to which were the members of 
tbe Pattinbara tavazhi and tbe question 
was there raised, were the properties the 
acquisitions of tbe individual members or 
did they belong to tbe tavazhi as a whole? 
That suit ended in a compromise which 
declared that the properties belonged to 
the tavazhi; in other words, there was a 
relinquishment in virtue of that oompro. 
mise of the rights, if any, of the indivi. 
dual members. It is incredible that the 
other tavazbies were not aware of this 
proceeding, and if the properties did in fact 
belong to the tarwad as is now suggested, 
it is difficult to believe that no claim to 
that effect would then have been put for. 
ward. What then is tbe natural inference 
from this long and uniform conduct ? The 
several karnavang that succeeded Ambu 
Nair acquiesced in the properties being 
treated as not belonging to tbe tarwad. Is 
it proper to allow the plaintiff to re-open 
the transactions which were acquiesced in 
by his predecessors and which he himself 
did not choose to impeach till all the per. 
sons connected with tbe acquisitions bad 
died and all the evidence bad disappeared? 
We therefore agreeing with the lower 
Court hold that his acquisitions were not 
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mado on behalf of or for the beceSt of the 
tarwad, 

It is not oonteoded for the appellants 
that if the ownership vested in the four 
individual mombera. the properties would 
on their death lapse to the tarwad and not 
to tho tavazhi. That this would bo the 
correct position in law, is not disputed. 
Bub the question is Rranting that the pro. 
parties originally belonged to the indivi. 
dual aeoQbers. did or did they not become, 
by virtue of the compromise, the proper, 
ties of the tavazhi? In the lower Court, 
It was strenuously argued and it wag 
feebly suggested boro that a tavazhi as a 
legal entity oan have do osistenoe and oan 
acquire no properties as such. Wa agree 
with the learned Subordinate Judge that 
this ^contention is untenable. In 51 Mad 

574, it has been held that a tavazhi ooo. 
Slating of a female and her descendants in 
the female lino as a sub-division of a 
tarwad is a legal entity, capable of hold. 
■iDg properties as a distinct unit. That the 
properties could be relinquished in favour 
of the tavazhi in question, oan therefore 
•admit of no doubt. The question then 
remains was there a valid relinquishment 
in favour of the tavazhi. granting that the 
properties did in fact belong to the indivi. 
dual members in whose names the aoquisi. 
tions bad bean made? The suit which 
ended m the compromise to which we 
nave referred, did not embrace all the pro. 
parties m dispute and if the amended pro. 
vision now in foroe of the Eegistration Act 
applies, there oan be no question that the 
compromise decree not' having been regig. 
tered cannot affect snob of the properties 
as were extraneous to the suit. But Mr. 
Venkatarama Saatri contends that even 
under the old provision, the compromise 
decree could not be received in evidence 
to show a completed transfer. In other 
words, be argues that the effect of the 
pronounocment of the Judicial Committee 
m 46 I A 240=47 Cal 486^ is that the 
compromise decree could be used as evi 
denoe to prove the agreement to convey 
and not the completed conveyance. The 
next step in his argument is that in the 
present case the agreement, which alone 
was proved, has not been followed by an 


A. I. R, 
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uo, uajy; 6AIRP0 79 = fiain ksi— 

I A 940=47 Oal 486 (P 0). 


out and out reliuquishment. This argument 

proceeds upon an entire misreading of the 

Privy Council decision. Their Lordships 
observe : 

U may bo that as a decree it was incapable of 
bcm? executed ouieide tbe lands of the suit, bat 
that does not prevent it being received in evidence 
of Its contents (p. 2t6). 

Then they go on to say, referring to the 
word decree ” in S. 17 (2) (vi). Regiatra. 
tion Act: 

There is therefore no reason why a limit sbonld 

bo imposed upon the meaning of tbe word eo as to 

confine it to the operative portion only of the 
decree (p, 247). 

These observations make it perfectly 
clear that an unregistered decree could 
under the old provision be received in evi. 
denoe of its contents ' there being no sag. 
gestion whatever, that although the decree 
refers to an out and out conveyance, it 
can be used for a limited purpose only, 
that of proving an agreement to convey. 
This is also the effect of 43 Mad 688* 
and 68 M L J 41,* which have considered 
the Privy Council decision. We therefore 
agreeing with the lower Court hold that 
there was a valid relinquishment in favour 
of the tavazhi of such rights as tbe mem¬ 
bers possessed and that the doctrine of 
lapse contended for oan have no applica¬ 
tion. We have now disposed of the pro- 
perties covered by Sobs. A to C. As to tbe 
property in Sob. D, the lower Court has 
disallowed the defendants' claim to im. 
provemsnts, and the correotness of this 
conclusion has not been attacked by the 
respondents. The lower Court has however 
refused to grant a declaration in respect 
of this property in favour of the plaintiff 
on tbe ground that the tarwad'a title had 
^ver been questioned previous to the suit. 
We think in tbe oiroumstanoea, the lower 
Court ought to have granted a declaration 
in respect of the Sch. D property, and Mr. 
Sitarama Bao, the respondents’ learned 
counsel, does not dispute this. 

J. the lower Court's decree 

dismissing the suit in regard to the pro¬ 
perties in Sobs. A to 0 is confirmed. As 
regards the Sob. D property, we grant a 
declaration in favour of the appellants and 
to that extent the lower Court's decree is 
varied. In view of this modification of the 
decree, we direct tbe ap pellants to pay 

3. Poovvanayl Ayleea v. Kandron Ohokra, (19M) 

7 A I R Mad 242=68 I 0 664=43 Mad 688= 

39 M L J 77 (P B). 

4. aovldaswaml Modallac v. Baea Mudallar, 
(1936) 23 A I R Mad 282 = 166 10 T91 = 6® 
Mad 781=68 M L J 41. 
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only tbree-foarths of the respondents’ costs 
of the appeal. The lower Court's order as 
to oosts will stand. 

O.R.K./s.O. Decree modified. 
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Horwill J. 

Muhammad Mohideen Nachiar and 
others — Petitioners. 

V. 

Muhammad Naina Maracair and 
others — Respondents. 

Civil Revn. Petn. No. 902 of 1937, 
Decided on 7th September 1937, from 
order of Diet. Court, South Aroot, D/. 1st 
May 1937. 

(a) Civil P. c. (1908), Scb. 2. Para. 18- 
Provilioni ftre miiidatorj-*P«tilion for otaj 
filed after three yeare from euit and at 
inatanee of Court—Provisioae of Para. 18 
are not complied with. 

The wording of Para. 16, Boh. 2 as well as of 
8. 22, is clearly mandatory, It la olearly beyond 
the powers of a Coart to treat some laws of the 
Legislature as being less binding on them than 
others. [P 206 0 2; P 206 0 1] 

Where therefore the petition for stay is filed 
after three years from the filing of the suit, and 
Chat too at the Inetanoe of the Court and after 
the issues are framed, the provisions of Para. 18, 
6oh, 2, are not complied with : AIR 1925 Lak 
175 and AIR 1925 Lah 322, Rel. on. [P 206 0 1] 

(b) Civil P. C. (1908), Sch. 2. Para. 18- 
Agreement to arbitrate. 

An agreement to arbitrate does not by Itself 
operate as a stay of suit. [P 206 0 1] 

*ic) Civil P. C. (1908), Scb. 2, para. 18- 
Stay of suit—Stay should not be “sioe die*’— 
Court must exercise its control over arbitra* 
tion proceedings — Court should see that 
delay is avoided. 

Where a Goact adjourns a case under Para. 16, 
Soh, 2, the case should not be adjourned "sine 
die". The Court ought not to lenonnoe its 
powers and duties in disposing of a salt, and It is 
bound to ezerolse as much control as It can over 
the prooeediog before the arbitrator. It is the 
duty of the Court to see that the patties do not 
delay the disposal of the arbltratiou prooeedings 
nnd to see that as far as possible they pioseoute 
«oie proceedings. [P 208 0 2] 

8. T, StinivaBagopalaobariar and T. D. 
Brinivasaohariar — for Petitioners. 

K. ^ Erighnagwamy Iyengar and B. K. 
Ahmed Meeran — for Bespondents. 

Ord6r.““Tha defendantg in their writ* 
ten statement in this aiilt raised varioog 
defences and one of them was that the 
plaintiffs bad agreed to submit their case 
to arbitration. Various issues were framed, 
one of which was whether the Court had 


jurisdiction. That issue and another were 
heard nearly three years later; and on the 
last day of arguments on these issues the 
Court drew the attention of the vakil for 
the defendants to the fact that he should, 
under Para. 18, Sob. 2, Civil P. C., have 
put in an application for a stay. The 
defendants’ vakil acted on this and hied a 
petition; but even then, the petition did 
not contain some of the necessary ele¬ 
ments and it had to be amended. Orders 
were then passed granting stay of the suit 
to permit the parties having recourse to 
arbitration. In the first instance, a stay 
for sU months was granted and later the 
suit was adjourned sine die. An appeal 
was filed to the District Court, which 
upheld the orders of the Subordinate 
Judge. In revision it is urged that the 
Subordinate Judge acted illegally in grant, 
ing stay at such a late stage of the pro. 
oeedings; for the provision of Para. 18, 
Boh. 2, like those of S. 22, Civil P. C., 
requires an application at the earliest pos¬ 
sible opportunity or at or before the fram. 
ing of issues if stay is to be granted. 

The Courts below seem to be of opinion 
that this objection of the plaintiffs was a 
highly technical one and one that should 
not be allowed to prevail. Certain oases 
were quoted before them; but they came 
to the conclusion that although there was 
no ambiguity in the language of Para. 18, 
Sch. 2, yet it did not appear probable 
that Para. 18 intended to lay down any 
rigid rule. Reference was made to 46 Cal 
1041,^ where it was only in the High 
Court in appeal that an objection was 
raised that no application for stay had 
been put in. In that case, not only had 
one side failed to put in an application for 
stay, but the other side bad failed to take 
any objection to the prooeediogs on that 
ground; and so the Calcutta High Court 
thought that the best procedure to adopt 
was to remand the suit to the stage of 
framing issues, so that the trial Court 
could consider the merits of an application 
for stay. I do not think there is anything 
in this case which suggests that the 
learned Judges of the Calcutta High Court 
who heard that appeal thought that the 
provisions of Para. 18, Sch. 2 were not 
mandatory. The wording of Para. 18, as 
well as of 8. 22, Civil P. C., is olearly 
mandatory and if any authority were 

1. Dloabandbu Jana v. Darga Praiad Jana, 
(1919) 6 A IR Cal 479=611 0 80=28 OWN 
716=46 Oai 1041=29 0 L J 899. 
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needed for thafc position, it is fonnd in 
A I B 1935 Lab 175* and A I B 1925 
Lab 323 * The suit was filed in Angnst 
1933 and issnes were framed on 6tb 
Ueoember 1933. The petition for stay, 
iar from being filed at tbe earliest opporta> 
Inity was pat in only at tbe instanoe of 
itbe Coart on lltb September 1936. It 
lOannot therefore be said that tbe prori- 
<eiooe of Para. 18, Sob. 2 were oomplied 
with: and I think tbe lower Coarts were 
wrong in treating tbe provisions of this 
(paragraph so lightly. It is clearly beyond 
tbe powers of a Coart to treat some laws 
of tbe Legislatare as being less binding on 
them than others. It is however argaed 
that altboogh the defendants did not pat 
in a regular petition for stay, Para. 6 of 
tbe written statement is tantamoant to an 
applioation for stay. Paragraph 6 raos as 
follows; 1 

Thfe dflfeodaot snbmits that tbe salt ts barred < 
by arllole H of tbe agreement of parlnerebip, j 
whereby all tbe parties are boand to appoint arbi¬ 
trators in accordance with Art. 119, Civil P. C., ^ 

in force at Padang for the purpose of settling tbe t 
aoconnts and distributing tbe shares. This defen- I 
daut specifically called apon tbe plsintiSd to act f 
In accordance with the said provUlon and not to 
rush to Court with a suit for accounts. Tbe said ^ 

olause is farther evidence of the latenlloQ of the ^ 
parties to be boand only by tbe autbortty and e 
Jotisdlotioo of tbe Courts at Padang. <1 

Clearly, this paragraph was intended to & 
be one of the many defences set ap by the d 
defendants to the plaintiff's sait and the A 
final prayer was that the suit should be ai 
dismissed. Para. G cannot therefore in pi 
itself be interpreted as an application for I 
stay. It is however possible to argue that 
if this defence were accepted, the Court st 
could not go on with the suit, but would 
bo obliged, if it thought that the matter 
should be referred to arbitration because 
tbe parties bad contracted to do so to 
stay the suit; and that although no applloa. 
tion for stay was specifically made, yet 
tha ooDsequenoe of this defenaa was that 
tha salt should ha stayed. This argumant 
was one that ought not, I think, to be 

power of the parties to refer the matter to 

itself shows an agreement to arbitrate does 
not operate as a stay of snit. Neverthe ‘ 
less, sitting in revision, I am relnotant to 
interfsre, becanse substantial justice has 
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in been done by the Courts. It geema emi 
35 neatly desirable that as tbe parties had* 
st oontraoted to arbitrate they should be 
h compelled to do so. Tbe plaintiffs filed no 
7, reply to the written statement of the 
1 . defendants; and until the situation had 
i been cleared by arguments on the prelimi 
t nary issues apd by a deoirion by the Court 

i ° u 1 iu® POJDfcs. it was not easy to say 
I what the next step in the proceedings for 

• the disposal of the dispute between the 
parties was to be. 

I oannot however agree with the learned 
Subordinate Judge that the proper order 
to pass 18 adjourned sine die’. Clearly 
the Court ought not to renounce its powers 

^ disposing of the suit;' 

and It 18 bound to exercise as much conJ 

trol as It can over tha proceedings before' 
the arbitrator. It is the duty of the Court 
to see that the parties do not delay tbe 
disposal of the arbitration proceedings and 
to see that as far as possible they prose, 
cute those proceedings. I would therefore 
I y the order of the Subordinate Judge 
by granting an adjournment for one year 
from the last order of adjoarnment instead 

aubordinate Judge to adjourn the case to 

hfl thinks necessary, 

11 the parties have done all that they 
oonid to further tbe disposal of their 
dispute before the arbitration tribunal. 
Although the Courts below have not done 
any injustice to the parties, they have 
passed an order which is technically wrong. 

1 therefore order both sides to bear their 
own costs in regard to this petition for 
stay mall three Courts. 

C.R.K./B.D. Ordermodi/ied. 
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Pandrang Bag and 
VENKATARAMANA RaO JJ. 

& S. 4f. Hailway Co., Ltd. — 

Appellants. 


“i'e 


V w 

Garimella Satyanarayana and Sons 
and others — Bespondents. 

Appeals Nos. 347 and 348 of 1931 and 

liV, Nos. 463 to 471 of 

lydl, Decided on 6th August 1937, against 
decrees of Sab. Judge. Narasapnr. D/. 30 th 
June 1930. 

(1890), S. 72-Burden of 

w. M '• j B-Liebilily of rail¬ 

way—Noa*delivery of entire gooda-Rallway 
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mutt account for dealing witb goods during 
•II period while under its control—Evidence 
adduced should be such as would avoid all 
adverse inference. 

Under the riek note Form B do donbt the 
Ballway Company is freed from all reeponeibility 
for any loes of (be ooDBignment arising from any 
canEB whatever ezoept upon proof (bat euoh loss 
arose from (he mlBoondnot ol (be railway adminiB* 
(ration'e serrante. Bq( under ifae proviso to the 
risk note, in (he oaee of non-delivery of (be whole 
ooDBlgnmeD( where snob non-delivery is not doe 
(0 aooidents to trains or to fire, the railway 
administration is boond to dieolose to the consig¬ 
nor bow the ooDsigoment was dealt withtbroogh* 
oot tbe time it was in tbeii possession or control 
and to give evidence in respect thereof and if 
misconduct on tbe part of tbe railway adminis¬ 
tration cannot be inferred from snob evidence 
(ben only (be harden of proof is shifted to tbe 
oonslgnor. Tbe evidence must be all tbe evidence 
which the railway administration considers desir¬ 
able to avoid a fair inference of misoondnot keep¬ 
ing In mind tbe provisions of 8.114, Evidence 
Act. Hence a Bail way Company will be liable if 
they fail to aocoont as to how the consignment 
was dealt witb or from tbe evidence adduced in 
regard thereto an inference of misoondnot can be 
presumed or if mlsoondoot Is proved : A I R 19S? 
P C 162, Bel. on. [P 208 0 1, 3] 

P. Somaenndaram — for Appellants. 

6 . LaksbmaDDa and 6. Chaudraeekara 
Sastry — for Be’^pondents, 

Appeals Nos. 347 and 348 of 1931. 

Yenkataramana Bao J. These two 
appeals arise oat of two suits brought for 
tbe recovery of damages for non-delivery 
of tbe goods entrasted to defeodaot 1, 
the M. & 8. M. Bailway Company, through 
defeudaut 2, their out.ageuoy contractor. 
Both the receipt of tbe goods aud non. 
delivery are admitted. Tbe Bailway Com. 
pany sought to escape from their obligation 
by relying upon tbe risk note form B 
in pursuance of which tbe goods were 
entrusted to them for carriage. They 
pleaded that tbe goods were lost by fire 
while they were kept in a shed near tbe 
Nidadavole Bailway Station and therefore 
they were not guilty of any misoonduot 
and that unless mlsoouduot is proved 
against them they cannot be rendered 
liable. The learned Subordinate Judge 
found that the Bailway Company failed 
to prove that the goods were lost by 
fire. He came to tbe said oonolusion on a 
oonsideration of both tbe oral and docu. 
mentary evidence in the case. Mr. Boma. 
■undaiim sought to oanvass that finding 
before oe. We have gone through tbe 
■aid evidenoe and we lea no reason to 
dietnrb tbe said finding. Only three wit. 
aecsei were examined in mpport of the 


alleged loss by fire. They are D. W. 2, 
D. W. 3 and D. W. 5. The specific oaee 
sought to be proved through the said oral 
testimony is that tbe goods were sent 
from Palaoole where they were entrusted 
to defendant 2'0 agent on or about 23rd 
January 1928 to Nidadavolu for entrain, 
ment and for three days they were taken 
to tbe railway station but on account of 
the non-availability of wagons, they could 
not be booked and they were brought back 
to tbe shed and kept there till tbe night 
of 16th February 1928 on which night 
there was a fire and tbe goods were lost. 
D. W. 6 does not know anything person, 
ally about the storage of tbe goods. 
D. W. 2 is tbe booking clerk of defendant 2. 
He is unable to state on what dates tbe 
goods were taken to tbe railway station 
and brought back. All that be says in bis 
evidence is that tbe goods were put in the 
shed but he does not say when. He does 
not further say that the goods were oonti. 
nued to be kept there until 6tb February 
and were in tbe shed when tbe fire occur, 
red. D. W. 3 is a night watchman who 
is said to have watched tbe shed on tbe 
night when the fire occurred but be does 
not know specifically about tbe existence 
of these goods in tbe shed that night. He 
says that there is a second watchman 
whose businese was to check tbe bundles 
but that second watchman has not been 
oalle'd and that there is no evidence that 
these goods were checked on tbe 6tb and 
were found to be existing there before tbe 
fire occurred. There is no documentary 
evidence produced in support of tbe fact 
that these goods were there that night. It 
is alleged that tbe registers which might 
have thrown light on this fact were des¬ 
troyed, but tbe evidence shows that the 
registers were being kept in a box and 
there is nothing to show that the box itself 
was destroyed. No donbt, Mr. Somasun. 
daram relied upon a telegram alleged to 
have been sent immediately after the 
occurrence and a report made by defen. 
dant 2 to defendant 1 to tbe effect that 
35 cloth bundles were destroyed by fire. 
It is interested testimony on which nO' 
Court could act. 

The learned Subordinate Judge taking 
all these circumstances into consideration 
came to tbe oonolosion that the Bailway 
Company failed to discharge the obligation 
which rested on them to prove that the- 
goods were destroyed by fire. Mr. Boms, 
gnndsrsm contended that the second wit. 
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na39 having stated that the goods were 
taken back from the railway station to the 
shad, there is a presumption that the 
goods must have oontinued to remain in 
the shed. We do not think that there 
is any euoh presumption in law. There is 
evidence in the case that the shed was 
not kept looked or maintained in snoh a 
manner as to lead to the inference that 
the goods oould not be lost except by fire 
The way in which the shed was main, 
tamed may also lead to the conclusion 
that the goods might have bean stolen. So 
under such oirouaistancos we cannot say 

that the inferonoe drawn by the lower 
Court is wrong. 

The question now is, the Bailway Com 
pany having failed to prove that the goods 
were lost by fire oould they escape their 
obligation to compensate the plaintiffs for 
loss for non-delivery. Mr. Somasundaram 
oontends that all they have to do is to 
allege some loss and adduce some evidanoe 
and It 10 inoumbant upon the plaintiffs to 
allege and prove misoondaot and for this 
he relies on the risk note. Under the risk 
.note, no doubt, the Railway Company is 
ifreod from all responsibility for any loss 
lof the consignment arising from any cause 
[whatever except upon proof that such loss 


arose from the misconduct of the railway 
ladmmistration's servants. But there is 
a proviso which has bean introduced 
recently and which considerably modifies 
the obligations of the Bail way Company. 
Under the proviso, in the ease of non. 
delivery of the whole aonaignmant, where 
such poD-delivery is not doe to accidents 
to trams or to fire, the railway administra. 
|tion 19 bound to disclose to the consignor 
dow the consignment was dealt with 
throughout the time it was in their posses. 
Sion or oontrol and to give evidence in 
respect thereof and if misconduct on the 
part of the railway administration cannot 
be inferred from such evidence, then only 

the burden of proof is shifted to the 
consignor. 

A similar risk note form B was the sub 
leot ot interpretation before their Lord 
ships of the Jndioial Committee in a reoent 

r!rr V Their Lordships 

clearly lay down there that there is a dis. 

tinot obligation on the part of the Bailwav 

Company to give full ^ieolo sgre of how the 

1. Surat Cotton Spioning and Weaving Mills 
Ltd. V. Seoy. of State. (19.971 24 l T w p n 
2-168 10 1=64 I'a 176=1 L R fmn 
Bom 876=31 B L R 836 (P 0). 


goods have been dealt with by glvina 
neoeasary evidence and explain what that 
necessary evidence should be. The evi 
denoe according to their Lordshipa must 
be all the evidence which the railway 
administration considers desirable to avoid 
a fair inference of misconduct keeping in 
mmd the provisions of S. 114, Evidence 
Act. In view of this recent pronoanoecaent. 

k r ^ *'®**"ay company will 

be liable if they fail to account as to how 

the consignment was dealt wither from 

the evidence adduced in regard thereto an 

inference of misconduct can be presumed 

or If misconduct is proved. The loss by 

hre la this case has been relied upon by 

the Railway Company for two reasons; 

lU to escape the obligation imposed upon 

them by proviso and (2) to show how the 

ooDBignment was dealt with. Now the 

finding 18 that the Railway Company has 

failed to satisfactorily establish that the 

goods were lost by fire. From thia it 

follows that they have failed to account as 

to how they dealt with the goods during 

the time they were in their possession and 

oontrol, and as observed by their Lordships 

m the said case, if the administration fails 

to take the opportunity to satisfy the 

demanda of the consignor to fulfil their 

obligation of disolosure so far as endorsed 

by the Court, they will be in breach of 

their oontraotual obligation of disclosure. 

Therefore haviug failed to account for the 

loss of the goods and for the non.delivery 

thereof, the Railway Company is liable. 

^ The decision of the lower Court award- 

lug damages is therefore correct. Mr. 

Somasnudaram objects to the award of 

interest from the date when the loss 10 

alleged to have ooourred. We think that 

the lower Court is not right in giving 

interest on damages from the date of the 

alleged loss. We therefore modify the 

decree of the lower Court by awarding 

interest at 6?4 on the amount of damages 

awarded from the date of the plaint. In 

other reapeots the decrees of the lower 

Court are confirmed and the appeals are 

dismissed with costs. With regard to the 

memorandum of objections in Appeal 

No. 347/31, we think Mr. Lakshmanna ifl 

right in bis contention in regard to the 

costs allowed to defendant 2 and we allow 

the appeal In regard thereto as we think 

that the award of costs is not justified. 

0. B. Ps. Nos. 468 to 411 of 193L 
Following our judgment in Appeei* 

Nos. 347 and 348 of 1931, we dismUe 
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these revisioQ petitioas with oosts and fix 
the advooate's fee at Hs. 10 Id eaoh except 
ia C. B. Fe. Nos. 465 aad 468, where we 
it at Bs. 20 in eaoh. 

O.R.K./b.D, Order accordingly. 
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Vabadaohariar and Burn JJ. 

A. K, T. K. M. Narayanan Nambudri- 
iJad—Appellant. 

Y. 

Board of Comminioners for Hindu 
Beligioua Endowments, Madras — 
Bespondent. 

Appeal No. 356 and Civil BoYn. Petn. 
1^0.1426 of 1930, Decided on 3rd Septem- 
'ber 1937, against order of Dist. Court, 
South Malabar, in 0. P. No. 127 of 1928. 

Madrai Hiodu Religioua Endowments Act 
'(2 of 1927), S. 9 (12)—Question of intention 
'to dedicate place for public use or of user by 
public as of right is necessarily matter for 
deference—Inference that institution must 
hare been dedicated for use by public when 
<ao be drawn stated. 

■ Aocoeding to the deSaitloo of "temple" In 
'B. 9 (13), the aser by the pabllo for the purpose ol 
'cellgioas worship has to be proved as a faot- The 
question of Intention to dedicate the place for the 
'Qse of the pabllo or of the user by the pabllo being 
as of right, Is neoessaclly a matter for inferenoe 
-Irom the nature of the Inatitutlon, the nature of the 
‘UMt and the way the loetltutlon has been adminis¬ 
tered. Onoe a long ooarse of user by the publio foe 
the purpose of worship Is established and the faot 
of a separate endowment In trust for the deity Is 
Also proved, it Is fair to Infer that the Institution 
must have been dedloated (or use by the publio 
[(aalesB the oontrary Is established)—partloularly 
when the oharaoter of the temple, Its oonstruo- 
tlon, the arrangement of the various parts of the 
temple and the nature of the deities Installed 
there are similar to what obtains In admittedly 
publio temples. Blmilaily, when user by the 
pabllo generally to the extent to whioh there is a 
worshipping publio In the looallty Is established, 
It Is not unreasonable to presume that the user 
'by the pabllo was as ol right, unless there are 
•olroumBtanoes olearly suggesting that the user 
must have been permissive or that the authorities 
in oharge of the temple have exerolsed suoh arbl* 
irary power of exoluslon that It oan only be 
aMrlbed to the private oharaoter of the Inetltu* 
ilon : AIR im P 0 S30 and AIR ISSO Mad 
4Z, Ref, [P aio 0 1, 2] 

K. P. Bamakriahna Aiyar and Hrishl. 
kasan Nambndrlpad “ for Appellant, 

K. Snbba Bao — for Bespondent. 

Yaradaohftriar J.—By an order dated 
'Srd Fabroary 1936, we dUeoted the trial 
Ooart to reoeiva snoh additional evidenoa 
eta the parties may tender as we were in« 
«llned to think that on aoooont ol some 
1988 U/97 St 28 
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miaapprehension, the whole available evi. 
donee bad not bean placed before the Court 
on the previous occasion. The learned 
District Judge has now admitted suoh avi* 
denoe as the petitioner adduced, but as be 
thought that the additional evidence did 
not affect the substance of the previous 
judgment, he has stated that he considers 
it unnecessary to record a fresh finding. 
The additional evidence has not carried 
the petitioner very far. Part of it only 
serves to establish that the petitioner s 
family whioh is now living far away from 
the temple in question was at one time 
living within f mile or a mile of the tern, 
pie. Reliance has been placed on behalf 
of the patitionar on certain statements in 
the report of a Commissioner who was 
appointed by the lower Court to inspect 
the locality and make a report. It appears 
from that report that there is no regular 
foot path from the publio road to the 
temple and there are no shops or bazars in 
the neighbourhood where worshippers can 
have the usual and ordinary facilities for 
making purchase for offerings and so on. 
The situation of the temple and the faoili. 
ties for approach to the temple may have 
a bearing on the question whether in fact 
the public do go and worship at the plaoe 
or not; but, as the learned Judge has found 
even on the former occasion on the evi« 
denoe of the petitioners’ witnesses them, 
selves that such public as is available in 
the looallty is in the habit of worshipping 
in the temple. These remarks in the 
Commissioner's report about the nature of 
the looality or the access available to the 
temple do not help us to oome to one con. 
elusion rather than to another. It must 
be remembered that the appeal itself is 
incompetent and that we oan deal with the 
matter only under 8.115, Civil P. C. If 
the additional evidence had showed that 
any points of substantial importance were 
not before the Court on the previous oooa. 
sioo, there might be justification for our 
setting aside the previous finding and 
dealing with the case oaraelves or asking 
for a revised finding. We are unable to 
say that the additional evidence is of suoh 
a character. 

Mr. Bamakrisbna Iyer, the learned 
counsel for the petitioner, has insisted that 
the judgment of the learned District Judge 
contains a number of material errors and 
as these errors must have vitiated the 
oonoluslon then arrived at, it is proper 
that we should either deal with the evi- 
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dence oareelves or call for a revised find, 
ing. Two errors to whiob special refer¬ 
ence may be made are (1) tbe statement 
in para. 4 of tbe judgment that tbe temple 
which adjoins the petitioners’ mana in 
Vadanakurissi is a Siva temple and (2) tbe 
statement in para. 9 of tbe judgment about 
tbe contents of a former judgment of 1871. 
Mr. Bamakrisbna Iyer is right in pointing 
out that tbe evidence shows that tbe 
temple which adjoins tbe mana is a 
Visbnu temple and not a Siva temple; 
and there is also seme justification for bis 
criticism of the way in which the learned 
Judge read some of the observations in tbe 
judgment of 1871. Put wo are not satis- 
fied that these errors are so substantial as 
to justify our setting aside tbe learned 
Judge's finding. 


Mr Bamakrisbna Iyer made a com- 
plaint that the learned Judge acted upon a 
presumption that temples in Malabar are 
public temples until the contrary is proved 
and be invited our attention to tbe judg. 
ment of the Privy Council in 67 M L J 
788,^ as negativing such a presumption. 
“We do nob think that the learned Judge 
lays it down as any legal presumption. 
Having regard to tbe observations which 
he Quotes from Sadasiva Iyer’s judgment 
ID 54 I C 177,* he seems to have thought 
that if a temple possessed certain oharao. 
teristioB it is only fair to presume even in 
Malabar that it is a public temple till tbe 
contrary is proved. S 9 (12), Hindu Beli. 
jjioua Endowments Act lays down that a 
temple" (for the purpose of tbe Act) means 
a place used as a place of public religious 
worship and dedicated to, or for tbe beue* 
fit of, or used as of right by tbe Hindu 
community, or any section thereof as a 
place of religious worship. According to 
this definition, the user by tbe public for 
the purpose of religious worship has to be 
proved as a fact. The question of inten. 
bioo to dedicate tbe place for the use of the 
public or of tbe user by the public being 
as of right is necessarily a matter for 
inference from tbe nature of tbe institu- 
tion and tbe nature of tbe user and the 
way the institution has been administered. 
In tbe oaee already referred to, their 
Lordebips of the Privy Council lay etrese 
upon tbe fact of the temple having been 


1. Mundaoberl Eoman v. Aobnthan Nair (19841 
21 A I B P 0 280=1611 0 329=611 A 406= 
67 M L J 788=68 Mad 91 (P C), 

2. Bobramanla Ijet v. Lakehmana Goandan 
(1920) 7 A IB Mad 42=64 10177 {P B). 


used as a place of public religious worship,, 
though they observe that if there had been, 
sufficient reason for bolding that tbe tem¬ 
ple and its endowment were originally 
dedicated for the tarwad and were private 
trusts, their Lordships would have been 
slow to bold that the admission of the 
public in later times would affect the pri. 
vate character of the trusts. This obaer. 
vation suggests that once a long course of 
user by the public for the purpose of wor¬ 
ship is established, and the fact of a sepa- 
rate endowment in trust for the deity is 
also^ proved, it is fair to infer that the 
institution must have been dedicated for. 
user by tbe public (unless the contrary 
is established) — particularly when tbe 
character of the temple, its oonetruo- 
tion, tbe arrangement of the various 
parts of tbe temple and the nature of the 
deities installed there are similar to what 
obtains in admittedly public temples. 
Similarly, when user by the public gene- 
rally to the estent to which there is a 
worshipping public in the locality is estab¬ 
lished, it is Dot nnreasoDable to presume 
that tbe user by the public was as of right, 
nuless there are oiroumstaDoes clearly sug¬ 
gesting that tbe user must have been 
permissive or that the authorities in charge 
of the temple have exercised such arbitrary 
power of exclusion that it can only be 
ascribed to the private obaraoter of the' 
institution. 

A point was made by Mr. Bamakrlshua 
Iyer that tbe learned Judge has referred 
to only one instauoe of exolnsiou in tbia 
case whereas tbe evidence establishes two 
snob instances. We are not sure that the 
evidence as to the other is so olsar that tbe 
learned Judge was not justified in ignoring, 
it. But even takiug it to be otherwise, the' 
exolueion is clearly the result of personal 
ill-will and oan soaroely be regarded ae 
indicating tbe exercise of a general right of 
exolusioD at the choice of tbe Uralsn. The 
result is that both the appeal and the 
revision petition must be dismissed with 
costs in tbe appeal inoluding the costs of 
the additional evidence enquiry. 

O.B.E./S.O. Appeal and revision 

dismisstd* 
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Vbnkataramana Rao J. 

B. S. Sankaranarayana Beddiar — 

Pebitiooer. 

V. 

Taluk Board of Aruppukottai — 

Respondent. 

Civil Revn. Petn. No. 914 of 1934, Deoi- 
ded on 29th January 1937, from decree of 
Snb.Jndge, Devakotbai, in A. S. No. 37 of 
1933. 

Madras Local Beards Act(1920 as amended 
by Act llof 1930), Scb. 4, Rr. II andll A(5) 
—President calling on profession tax assessee 
by notice to produce accounts and assessing 
profession lax on arbitrary basis—Levy of 
tax held illegal. 

Where on erldeooe it was foand that a Presi* 
dent o( a Talok Board called on a profeeeion tax 
aesessee by a notice to prodnoe hie aoooants which 
he had no power to call (or under 01. (5) o( R. 11- 
A, that the asBessee wae aBeessed to inoome tax 
and that the President assessed the professloD 
tax on an arbitrary baeia: 

Held that the levy oi tax was illegal as provi* 
sions of B. L1*A were not complied with and as it 
was ultra vires of the Local Boards to adopt a 
basis different from that speol6ed in the Aot and 
the rules framed thereunder and ae the President 
of the Taluk Board had disregarded the provisions 
of B. 11 of Boh. 1: 97 Mad 647, Bel on. 

[P 912 0 1] 

A. Swaminatba Iyer — for Petitioner. 

Bamaswamy Iyer— for Beepondent. 

Order.—The qaestion in this oivil revi. 
eioD petition relates to the legality of 
the profession, tax levied on the petitioner 
for two half years, L e. the half year end. 
ing 30tb September 1930 and the half 
year ending 3 let March 1931, by the 
Talok Board of Arappakotiai in Ramnad 
District. The amount levied was Be. 100 
for each half year: notices of demand 
were served on the petitioner for each half 
year's levy. He failed to prefer an appeal 
soon after the service of notice with refer, 
ence to the half year ending 80th Beptem. 
her 1930, but he did it only after the 
servloe of notice with reference to the 
Bwud half year, for both half years 
after paying the taxes levied. The appeal 
was 61ed on 11th May 1981, the date of 
servioe of notice being 10th April 1931 
and 10th May being a Sunday. The 
President of the Taluk Board rejected the 
appeal as time.barred without placing the 
memorandum of appeal before the Board 

as he was bound to do. Tbds action of the 
PMsident Is not justified before me; the 
leryie impeaohed as not bdng In aooord. 


anoe with the provisiong of the Local 
Boards Aot and the rules framed there, 
under. 

^ Two main grounds are alleged, namely : 
(i) No notice was served on the petitioner 
calling on him to furnish a return as 
required by R. 11. A of Sob 4, Madras 
Local Boards Aot, as amended hy the 
Madras Aot 11 of 1930. (ii) The basis of 
taxation is wrong as being in oontraven. 
tion of R. 11 of Soh. 4 of the said Aot. The 
learned District Munsif, who tried the suit, 
found that no notice under R. 11. A was 
served and that no evidence was adduced 
by the Taluk Board to prove that such a 
notice was served. The learned Subordi. 
nate Judge did not specifically give a find, 
ing in regard thereto, but only observed 
that the plaintiff admitted that a notice 
was given. On a reference to the plain, 
tiff's evidence, it will be seen that notice 
was given to him to produce bis accounts, 
which the President bad no power to call 
for under Cl. (5) of B. 11. A. Therefore it 
must be taken that the provisions of 
B. 11.A were not complied with. It is not 
disputed that the said Rule would be 
applicable to the case but for a Govern¬ 
ment notification to which I shall pre. 
sently refer. Prima facie the levy would 
be illegal: so found the learned District 
Muneif. But, the levy was sought to be 
justified in appeal on the ground that the 
Taluk Board was not bound to give a 
notice under R. 11-A, having regard to the 
Government NotifioAtion issued on 6th 
October 1931 long after the levy. This 
contention prevailed with the Subordinate 
Judge, who reversed the decision of the 
District Munsif. The said notification runs 
thus: 

. In ezeroUe of the powere conferred by S. 179, 
Madras District Mnnlcipalltles Act, R. 19 of the 
aobednle to the Madras Local Boards (Amend¬ 
ment Aot 1980 (Madras 10 of 1980) (Amendment) 
Aot of 1930 (Madras Aot 11 of 1990) Governor 
acting «lib Ministers is hereby pleased notwlth- 
Branding anything contained in the said Aot, to 
direct that Ohairman of Monlolpal OonnoUs, 
Presidents of Panohayats shall have power and 
■hall be deemed to have had power until 80th 
September 1981 to levy profasslon.tax on oom* 
paniee and persons in reepeot of the half years 
ending 81st Marob 1981 and SOth September 1981 
xespeotively, without serving the‘notloe required 
by snb-r. (1) of B. 10 or ll-A of Soh. 4 to the 
Madras Pis, Mnnloipalitiea Aot, 1920 (6 of 1920) 

Madias Local Boards Act (Act 14 of 1920). 

This Notifiofttion purports to have been 
issaed under R. 12 of the transitory pro¬ 
visions of Madras Aot 11 of 1980. The 
said Bole is to this effect: 
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If any difficulty arises as to the first constitu¬ 
tion OP reconstitution of any Local Board after tbo 
commenrcmcDt of this Act or otherwise in first 
giving cflect to the provisions of this Act or of the 
said Act as amended by this Act the Local 
Government, as occasion may require, may by 
order do anything which appears to them oecss* 
eary for the purpose of removing the difficulty. 

Prima facie the Noti6oation cannot 
apply to the half year ending 30th Sop. 
tember 1930. In regard to the half year 
ending Slat March 1931, it ig extremely 
doubtful if Rule 12 oould empower the 
Government to issue the Notiheation in 
question. Asguming however that the 
Government had the power to do bo, it 
seema to me that the basis of taxation 
indicated in R. 11 should be followed. 
Role 11 clearly says that "the income 
shall be deemed to be” on a certain basis 
and in the case of a person asseseed to 
income.tax for the year comprising the 
half year in question, "one half of the 
amount at which the profits and gains” of 
the bueiness or the person against whom 
the levy is sought to be made "are oom. 
puted under S. 10, Income-tax Act, 1922 for 
the purpose of assessing the income-tax”. 
It is not disputed that the petitioner was 
assessed to income-tax for the year 1930. 
1931 (vide Ex. A-l). The Taluk Board 
must therefore be deemed to have dis. 
regarded the basis enjoined on them under 
the Act and the Rules. It is well settled 
that where a Local Board empowered to 
levy a tax adopts a basis different from 
that specified by the Act, which gives 
them the power, the levy is ultra vires: 
Vide 27 Mad 647,* The levy is thus 
illegal in this case. I therefore reverse 
the decree of the learned Subordinate Judge 
and restore that of the District Mnnsif. 

I direct each party to bear his or their own 
costs throughout. 


Mortgage — Cost# — Mortgage suit against 
mortgagor, puisne mortgagees, and purchaser 
of equity of redemption—Mortgagor denying 
liability and remaining ex parte — Other 
defendants contesting suit — Decree for per¬ 
sonal liability for costs held could be pasted 
against mortgagor as well as other defendants. 

Id a mottgige suit against the mortgagor, the 
puisne mortgagees, and the parchaget of equity of 
redemption, the mortgagor dcoied bis liability and 
remained ex parte. In bis absence, the other defen. 
dants, some doing the spade work of tbo cross- 
examioatlon and leading evidence while others 
supporting them contested the suit: 

Ih'd that a decree for personal liability 'for 
costs could be pageed agaiast the mortgagor as well 
as the other defendants. Moreover, no dlstinotion 
should bo made between the defendants doing (be 
spade work of cross-examination etc., and others 
who supported them. [p 313 0 ij 

K. Balaeubramania Iyer — 

for Appellants. 

P- S. Narayanaswamy Iyer — 

for Respondent. 

Jad|meDt.—In Cibis mortgage sulfc defen. 
dant 1 was the mortgagor; defendants 2 
and 3 were puisne mortgagees; defendant 4 
was the purchaser of the equity of redemp- 
tion of the greater number of the items 
mortgaged; and defendant 7 was the pur. 
chaser of one item. Defendant 1 filed a 
written statement denying his liability and 
then remained ex parte. The other defen. 
dants mentioned above supported the 
written statement of defendant 1. Defen. 
dant 3 made a special claim to priority and 
defendant 7 raised a number of pleas in 
connection with the item of property that 
he bad purchased. In the decree in the suit 
the lower Court made defendants 1, 2, 3, 4, 
and 7 all personally liable for costs on the 
ground that defendants 2 to 4 and 7 suP' 
ported defendant 1 in resisting the plain, 
tiff's claim. Defendants 2 to 4 and 7 appeal 
against the decree for costs. 


o.e.k./d.s. 


Decree reversed. 


1. Maotolpal OoQuoil of Mangalore v, Codisl 
Ball Press, (1901) 37 Mad 617. 
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K. Venkateswara Sastrigal and others — 

Appellants. 

V. 

Krishna Iyer — Respondent. 

Appeal No. 142 of 1932, Decided on 10th 
September 1937, against decree of Snb- 

Jodge, Bamnad at Madura, in 0. 8. No. 26 
of 1931. 


It has been argued that in a 
suit no person but the mortgagor can be 
made personally liable for coats. If that 
contention were correct, it would lead to 
very anomalous results, as the mortgagor 
might admit the plaintiff's claim and all 
the resistance come from the other parffee 
to the suit, who would not, if this argument 
were correct, be liable for costs at all. 

H Ij J 120* has been quoted as an autbo* 
rity for this peculiar position. That was aleo 
a mortgage suit; but the decree contained a 
declaration of the personal liability of defen- 
dant 2 (who was not the mortgagor) for the 

1. VeDugopalaobatiai v. Padmanabha 
8 A1 B Mad i763=3010 188=39 M Ii J 
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In re Kumarappa Ceettiar [King J.) 


'Plaintiffs’ costs in case the sale proceeds 
were not snffioient to pay them as well as 
the mortgage money. The argument was 
there accepted that 0. 34, R. 6, Civil P. C., 
which relates to the recovery of any balance 
due on a mortgage after the sale, does not 
make any provision for recovery from any 
person personally other than the mort¬ 
gagor, beoanse the word “defendant" in E, 6 
means only the mortgagor. It was a purely 
technical argument and it turned on the 
interpretation of R. 6. In the present case 
however, there is no need for recourse to 
B. 6; and no reason has been given why 
the Court in the exercise of its usual dis¬ 
cretion with regard to costs cannot make 
any person who is a party to the suit 
liable for a part or the whole of the costs. 

Although it appears from the record 
that it was defendant 2’s counsel who 
was responsible for moat of the oross-exa- 
mination of the plaintiff’s witnesses and 
for leading the evidence against the plain, 
tiff, yet it is difficult to distinguish 
between the reBponsibilities of defendant 
2 and the other appellants. It often hap¬ 
pens that a particular defendant’s counsel 
otOBS-examines the witnesses; and if bis 
cross-examination is sufficient, there is no 
necessity for further cross-examination by 
jthe counsel for the other defendants. Simi. 
jlarly, one defendant, upon whose peculiar 
knowledge of the facts the defendants rely 
may lead evidence; but if it appears that 
the other defendants are supporting the 
defendant who is doing the spade work on 
behalf of all of them, there is no reason or 
equity why those other defendants should 
not be as fully liable for costs as the defen¬ 
dant whose counsel is responsible for most 
of the croBs.examination and for the lead, 
leg of the evidence on behalf of the defen. 
dants. I therefore find myself unable to 
agree that some distinction should have 
been made by the lower Court between the 
case of defendant 2 and those of the 
remaining appellants. 

It Is further argued that In any event 
the appellante ought not to have been 
saddled with the costs of the institution of 
the Buit^tbe argument being that in any 
event, it was neoessary to Institute a suit 
and to pay the necessary costs of institn. 
tlon viz. court fee, vakalat fee. and so cn, 
and that the faot that the appellants 
Intervened and opposed the^antlngof the 
deoree would at the most only make them 
liable for such oosts as might have been 


incurred after the institution of the suit. 
There is no doubt some force in this argu- 
moot; but when another defendant so 
completely identifies himself with morfc. 
gagor and, as in this case, goes to the 
extent of opposing the grant of the deoree 
even when tbe mortgagor was ex parte, it 
is difficult to bold that the trial Court is 
not justified iu declaring that those defen. 
dants who opposed the suit should be as 
fully liable for costs as the mortgagor him. 
self. I do not therefore feel justified in 
interfering with tbe discretion of tbe trial 
Court in the matter- of costs. Tbe result 
is that this appeal is dismissed with oosts. 

C.r.k./d.S. Appeal dismissed. 
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King J. 

In re Kumarappa Chettiar and others 

—Petitioners. 

Criminal Bevn. Case No. 913 and Fetn. 
No. 825 of 1936, Decided on 15th April 
1937, to revise judgment of Bess. Court, 
Ramnad Division, in Gr. A. No. 66 of 1936. 

Criminal P, C. (1898), S. 107 — Mere proof 
of violence by pertont in paetii not eufficient 
to justify order under S. 107. 

In order to justify an order binding over certain 
persons wbat must be proved is that those persons 
are likely to break tbe peace in future. Merely 
proving that they have oommitted certain acts of 
violence in the past is not sufficient A I B 193? 
Mad 3S6, Bel. on. [P 213 0 21 

V. L. Ethtraj and K. B. Venkatarama 
Iyer —for Petitioners, 

Public Prosecutor —for the Croton. 

Order.—This petition is not seriously 
opposed by tbe learned Public Prosecutor. 
All that has been proved is that the peti- 
tioners have oommitted certain acts of 
violence in tbe past. What must be proved 
in order to justify an order of this kind is 
that the petitioners are likely to break the 
peace in future. Does any occasion, does 
any cause of quarrel exist which is likely 
to cause them to break tbe peace ? Tbe 
learned Bessions Judge has not found that 
any exists. He disbelieves the main fea. 
tnie of the prosecution that the peti. 
tioners formed a compact with the object 
of using force in agitating against the 
landlords. 

In these oiroamstanoes, it is not enough 
for the learned Sessions Judge merely to 
say that be thinks that men who have 
been violent onoe will be violent again: 
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see 1937 M W N Or 9‘ and I set aside the 
order bindiog over the petitioners. 

C.R.K./r.M. Order iet aHde. 


1 . Macuthapall Goandan 7 Emperor, (11371 24 
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ViRADACHARlAR AND KiNG JJ. 

Ghinta Venkata Sundara Venugopala. 
swamy — Appellant. 

V. 

President of Board of Commissioners 
Hindu Religious Endowments. 
Madras — Respondent. 

Appeal No. 217 and Civil Bevn. Peto. 
No. 1306 of 1932, Decided on 15th Sep. 
fcember 1937. to revise order of Diet. Court, 
Ganjam, D/. 18th December 1931 

Endowment, 

not .n ' r ^ -R«7i.ion and 

not appeal liei from order under S. 84 (2). 

Th ‘ ki- ‘ ^ of admiuion of 

Ihe^ public to temple doe. not affect private 

uaf o7'®Ehlf‘V dedicated for the 

a family sod was a orivata 

property will no doabt Im- 

U may aa ‘fuat bat 

Th?nn«M ^ t® a private traet aa a pablio trust. 

whether (he dedloatloa was a public 

trust or not muBt be determined iudependeutly of 

the factum of the dedloatloa of property. ^ 

[pauoa] 

U. Lakshmana and Q. Chandrasekhara 

oastry for Appellant, 

P. V. Bajamanner ^ for Bespondenl, 

Yaradaoharlar J. - This appeal and 
the oonneoted revision petition arise out of 
an application made to the District Judge 
Ganjam nnder 8. 84, Madras Hindu 
Endowmonte Aot. The Board 
had held the temple in question to be a 

have that deolaration set aside. As it has 
|baon held that this Court oan deal with 
Ithla matter only under 8.116, Civil P. C 


and that no appeal lies against the deoi-f 
8ion of the District Court on such appll. 
cations, it is not open to us to review the 
learned Judge's endings of fact. But we 
cannot help thinking that in the present 
case, the oonclnsion of the learned District 
Judge has been arrived at on the basis of 
some erroneous assumption of law and 
without sufficient realisation of theimpor. 
tance of coming to a definite conclusion as 
to^ whether at one time the temple was a 
private temple or not. 

We do not wish to say anything which 
will hamper the lower Court in oomiog to 
Its own conclusion on remand. We wish 
to point out that in view of the oonsidera. 
tions adverted to in the learned Judge’s 
order as supporting the petitioner’s con. 
teptioo that at the inception the temple 
might have been a private temple, the 
petitioner is entitled to invoke the aid of 
the observations of the Judicial Commit, 
tee in 68 Mad 91* at p. 104. that if origi. 
nally the temple was dedicated for the use 
of the founder s family and was a private 
trust, the fact of the admission of the 
public to the temple later on would not of 
itself necessarily affect the private oharao.. 
ter of the trust. It therefore seems proper 
that we should ask the learned District 
Judge to come to a definite conclusion on 
the question whether originally the temple 
was a private temple or not. 

Again, the learned Judge seems to think 
that the fact of properties being endowed 
in trust for this temple in 1900 itself 
amounts to a dddloation to a **pablio” pur. 
pose. This is not correct in law. The dedi¬ 
cation of property will no doubt impress 
the property with the oharaoter of trust but 
it may as well be a private trust as a pablio 
trust. The question whether the dedioa* 
tion was a public trust or not must bo 

detarmined independently of the faotom of 
the dedioation of property. The oiroum- 
stanoe that similar language was used in 
other dedioatioDs made about the same 
time^ to a temple which is admittedly 
pablio does not seem to us relevant beoaose 
in the latter oase, it is the admitted pablio 
oharaoter of the temple in favour of whiob 
the endowment was made that makes the 
dodowmeut pablio, and it will be beggiiU 
the question to assame that in the present 
ease also the endowment so made most 
have been for a public purpose. 

l.Koman Nalr v. Aobatban Nalt, (19S4) IJ 
R P 0 230=161 10 829=61 IA 406==«8 


Mad 91 (P 0), 
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It is diffioalt for as to say how far the 
final ooQolaslon of the learned Judge has 
been inflaenoed by errors and miaoonoep. 
tions on the above points. We therefore 
think it proper to set aside the learned 
Judge's order and remand the oase to the 
iower Court to be disposed of in the light 
of the above observations. The appeal will 
be dismissed and the remand will be made 
in the revision petition. There will be no 
order as to costs in the appeal and the 
costs in the revision petition will abide 
the result. 

O.R.K./s.o. Case remanded. 
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Horwill J. 

Eangaswami Ghetty Appellant. 

7 . 

E. S. Uarayana Iyengar —Respondent. 

Appeal No. 149 of 1934 and Civil Bevn. 
Petn. No. 11 of 1933, Decided on lltb 
February 1937, against order of Small 
Cause Court, Triohinopoly, D/- 4.8.1934. 

Ci?il P. C. (1908), S«. 145, 47— Daer«e. 
bolder seeking to make surety liable—Surety 
is entitled to raise objections to executability 
--Inquiry by Court Into question raised bet* 
ween decree-bolder and surety is one under 

5. 47 and is appealable—Provisions analogous 
to S. 145 apply in cases where S. 145 does 
oot literally apply. 

SeotloQ U6 pats the aaroty for the patpoae of 
exeoatloa and of appeal on (he same foottag aa an 
otiglaal party to the aal(: and if S. 115 and B. 17 
be read (ogetbet, then if (he deotee>holdee seeks 
la make the aarety liable, It la open to the aarety 
to raise objeotioos to exeoatablllty, and the 
Inquiry of the Ooark into the qaestloo raised bet* 
weea the deatee*holdet and (be aarety la one 
under B. 17 aad is therefore appealable. Althoogh 

6. 116 In (erme applies only where the enrety ie 
pereonally liable yet if the earetiee ate made par* 
tiei to the applloatlon to make theoa liable on a 
bond then (hey beoome partiee at it were to 
the eall and oan therefore be made liable In 
oxeoatioD in any Inquiry under 8. 17. Althoogh 
therefore B 116 doei not apply, provlelona analogooe 
to B. 116 woold be applicable to a oase to which 
fl. 116 doea not literally have any applioation. 

(P 918 0 1. 9] 

A forety foe the performanoe of a oertain obll- 
gallon by the reoelveri appointed by Oonrl had 
deposited into Oonrl money ae eeoorlty and be 
wai not perionally liable. The Qoort ordered 
•exeoatloa agalnal the aeonrlly deposited Into 
Oonrl and U waa eontended that the iniety not 
being personally liable ooold not appeal agalnit 
-the order of the Oonrl dlreotlng execntlon agalnit 
the leoority: 

Held that though the rarety having depoelted 
Into Oonrl money u seooclty was not peraonally 
liable, yet the provlelona analogooe to B. 115 did 
apply and the enrety did have a right ol appeal 
«nler B. IT: i I E 1919 P0 66, Applied iAIR 


19SS Mad 780, Foil.', AIR mi All 105. Ref. 

[P 216 0 2; P 217 0 1] 

K. V. Sesha Ayyengar and £. Arava- 
mudan —for Appellant. 

R. Ktishnamurby —for Respondent. 

Judgment.—Two parties claimed to be 
lessees of a tope under the respondent in 
this appeal and one of them brought a 
suit against the other for possession. Dur. 
ing the pendency of that suit, as both 
parties ware disputing possession, a reoei. 
V6F petition was pub in, and the defen¬ 
dants in that suit, 0. S. No. 18 of 1926, 
were appointed joint receivers upon their 
furnishing security for one year's estimat- 
ed income, which amounted to Bs 1425. 
This security was to be either in cash or 
in immovable property. The appellant 
deposited in Court, Bs. 1425, for invest, 
ment in the Co-operative Bank. Later, 
the lessor applied to be made a party and 
he was added. The matter was taken la 
revision to the High Court, which held 
that be was not a proper party to that 
suit, and that he sbonld file a salt himself. 
Ha thereupon filed 0. 8. No. 87 of 1928 
and made the lessees defendants. As the 
matter in dispute had to be fought out in 
0. 8. No. 87 of 1928, 0. 8. No. 18 of 1926 
was by agreement dismissed, both parties 
agreeing that the receiver should continue 
throughout the second suit. Eventually, 
the second salt, 0. 8. No. 87 of 1928, was 
decreed and the defendants to the first 
suit were found liable. The plaintiff in 
O. 8. No. 87 of 1928 thereupon applied to 
draw from Court the money that had 
been deposited by the appellant. The 
District Munsif of Trichinopoly ordered 
the money to be paid over to the success, 
ful plaintiff in 0. 8. No. 87 of 1928. The 
surety thereupon filed an appeal bo the 
Judge, Court of 8mall Causes, Triohlno. 
poly, who held that an appeal did not lie. 
The present A. A. 0. has been filed against 
the order of the Small Cause Judge, and 
the 0. B. P. against the order of the Die. 
trlot Munslf. The only qnestion that has 
been argued in the appeal against appel. 
lata order is whether the learned Jndge 
was right in holding that no appeal lay. 
The secorlty bond rons thus: 

So, in aooocdanoc with the Bald order, I have 
tbia day deposited (the amount) In this Oonrt for 
a period of alx montba ae enrety for the same to 
be invested In the Triohinopoly Oo-operatlve 
Urban Bank ai fixed deposit for six montba, the 
i^oreMld depoelt amonnt being Ba. 1436. Tbla 
lam of mpeea one thonaand font hnndred and 
Iweotyfive has been paid by me ai leoarity. It 
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tbo plaintiff eusfcalned any loss In the matter of 
renderiDg accounts to Court properly by defen- 
dapta I and ‘2 ,1 agree to the aaid loss haviuK been 
flojuatcd out of the eaid eecurity amount. If the 
plaintiff’s suit is diemiaeed, and if defendants 1 
and 2 should properly render accounts till the 
disposal of the eult and act justly. I alone shall 
receive the said amount with interest after this 
security bond haviog been cancelled. 


Ill is argued on behalf of the respondent 

that the appellant was not a surety in the 

ordinary sense of the word. He deposited 

in Court a certain sum of money which 

was to be paid over to the plaintiff in 

case be sustained any loss on account of 

the receivership, and, it is suggested, the 

Court, having passed a decree against the 

defendants, could at once have ordered 

that this money be paid over to the plain. 

tm, and the petition for payment of money 

was not therefore in any sense an exeon. 

won petition. I do not see why, because 

money has been deposited in Court, it Is 

in a different position than if it had been 

deposited elsewhere, or if it had been in 

the custody of some other person or exist. 

ed as some other form of property. It 

seems that the Court could not in its 

decree have straightway ordered the 

money in deposit to be paid over to the 

decree.bolder; but in any case that was 

not done. The application put in after a 

decree was passed was that the money 

should be paid over to the deoree.holder. 

It therefore seems that the appellant was 

in the same position as a surety who 

offered security of immovable or move, 

.able property. S, 145 pots the surety 

|ior the purpose of execution and of ap. 

peal on the same footing as an original 

party to the suit; and if 8. 146 and 

8 . 47 be read together, then if the decree. 

bolder seeks to make the surety liable, it 

18 open to the surety to raise objections to 

sxeoutability, and the inquiry of the Court 

into the question raised between the decree. 

bolder and the surety is one under 8. 47 

land is therefore appealable. 8. 145 in 

terms applies only where the surety is 

personally liable; and it is therefore con. 

tended that as the surety in this case has 

deposited the money and that that money 

only is liable for the satisfaction of any 

loss that may have occurred, 8. 146 does 

not apply to an agreement of this nature. 

4 .? raS! AllahAbad High Court in 
46 All 649 at page 651, says i 

l. Mabalakahml Bai y. Badan Blogh (19341 ii 
^ I “ 5 "“ «"S=7A I C 927=45 a ^49 £ II 


The peraoDal or Individual liability of the- 
surety under the aecority bond may not alwaja be- 
aa exfceneive aa that of the judgment-debtor, and 
the object of the above proviaion olearly ia to 
Hmit the enforcomoDt to the extent provided for 
by tho security bond. ^ 


I do not think however that their Lord, 
ships of the Privy Council in 42 All 158, 
found that the surety who was not per. 
sonally liable in the sense generally under, 
stood came under S. 145. Their Lordships- 
appear to have taken it for granted that 
he did not. They found some diflBoulfcy ia 
deciding what the remedy of a decree, 
holder against the surety was. They dis. 
oussed the possibility of his bringing a suit 
under the Transfer of Property Act; and) 
they found that that course was not open 
to him. They then say at p. 167 : 

^“^gested that they are bound to the Court 
but the Court is not a jnridloal person. It oanook 
be sued. It cannot take property, and ae it oannok 
take property it cannot asaigo it. It remains 
In/ unqueetioned liability, 

♦w lu ” “O'!® 0 ^ enforoing it and 

that the only mode of enforoing it must be by tho 

t making an order in the suit upon an appll* 
cation to which the eureties are parties, that the 
p perty charged be sold unless before a day 
named the sureties find the money, 

i. 0 . their Lordships think that if the sure.j 
ties are made parties to the application to 
make them liable on a bond then they 
become parties as it were to the suit and 
oan therefore be made liable in execution 
in any inquiry under 8. 47. Although 
therefore they find that 8. 145 does not 
apply, they would apply provisions analo¬ 
gous to 8. 145 to a ease to which 8.146 
'J'jf® “ofc lifcerally have any application. 43 
All 168 was considered in 56 Mad 909.* 
Venkatasubba Bao J. says in a ease 
^ere the surety had offered her immov¬ 
able property as security: 

It Is true that to the proooedlng in question B. 145 
dM8 not apply, and we must regard that tbs 
order agaiuet the surety was made, not under 
the ternie of that section, but under the general 
power which the Judicial Committee has held tbe 
uoarts possess in regard to executing orders made 
against sureties. 

In discussing whether an appeal lies ho 
adds; 

. regard to their Lordships' ieolfioo 

ff underlying 8. 146, we most hold 

intended that the suroty's right# 
should in this reapeot be abridged. _ ^ 

2. Raj Raghubar Singh v. Jal ludra Bahadur 
Singh, (1919) 6 A 1 R P 0 66=66 1 0 650=45 
All 158=22 0 0 212=461A 228 (P 0). 

Blvakki Ammol, (1993), 

20 AIR Mad 780 =s 146 I 0 871 = 66 Mad 
909=65 M L J 407, 
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Ib is sought to diatlDgoish this oaae by 
shoTOiDg that the question there was whe. 
tber the surety was a representative ol a 
party to the suit; but even ii she was, the 
reasoning applies equally well to a ease 
where she is not, the principle underlying 
the deoision being that even if S. 145 does 
not apply, the surety has an equal right of 
appeal. The learned advocate for the res* 
pondent seems to distinguish the position 
of the appellant from that of an ordinary 
surety by pointing out that be had not 
really offered bis own money and that 
what he had deposited was the estimated 
value of theooooanuts of the tope which he 
himself had purchased. Even if that were 
the case, it would only explain why he 
had offered himself as surety. His liabi¬ 
lity would be as a surety, though he bad 
secured himself by purchasing in advance 
the oocoanuts. It has been suggested that 
as I have been taken through most of the 
important documents in the case, I might 
dispose of this matter myself; but it seems 
more satisfactory that the lower Appellate 
Court, which is the final Court of fact, 
should decide a matter in which questions 
of fact must of necessity arise. I do not 
think that the point raised is altogether 
a question of law. The second appeal is 
therefore allowed, and the first appeal 
remanded for disposal on the merits by 
the lower Appellate Court. The costs of 
this appeal will be costs of the first appeal. 

O.B. P. jVo. 11 of 1933 .—I have decided 
in 0. M. 8. A. No. 149 of 1934 that an 
appeal lay from the deoision of the Dis¬ 
trict Munsif. This petition is not tberefore 
competent; but in view of the fact that it 
has been the contention of the respondent 
that no appeal lay, it is unnecessary for 
me to order any coats in dismiaaiog the 
petition, except as to coats of printing, 
which will be paid to the respondent. 
0 .b.E./b.M. Order aeeordinglv- 
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Madhavan Naib J. 
Thavaaikannu Thevar and others — 

Petitioners. 

V. 

5. Sankaralingan Pillai — Respondent. 
Civil Bevn. Petn. No. 845 of 1936, Deoi. 
ded on 24th Beplember 1987, from order of 
6 ob.Jadge, Tntloorln, D/. 8th Ootober 
1986. 


Decree—Ex parte—Setting aeide — Order 
declaring party ex parte made and decree 
pasted —Decree not appealed against witbin 
time—Application under S. 115, Civil P. C,, 
for setting aside order declaring him ex parte 
— Jurisdiction of High Court to interfere 
with order. 

In a suit an order declaring a party ex parte 
was made and a decree was paesed. The party did 
not appeal against the decree witbiu time and 
hence the decree became final. The party made 
a petition to the High Court under 8. 115 for eet- 
tiog aside the order declaring him ex parte ; 

Held that even if the lower Court was wrong on 
merits, the High Court bad no jaritdiotion under 
8.116 to interfere with the lower Court’e order. 

tP 217 0 2 ; P 218 0 1) 

Held further that even if the petition wao 
allowed and remanded, the lower Court would not 
be in a position to deal with the petition and eei 
aeide the ex parte decree unless the decree that 
was already passed had been set aside. The very 
fact of sending back the petition for consideration 
by the lower Court would not amount to setting 
aside the decree : A I R 1915 Mad 197 and AIR 
1955 Mad 43, Dieting, [P 216 0 1] 

G. Padhmauabba lyeugar — 

for Petitioners, 

B. Ramaswamy Iyer — for Respondent. 

Order.—This is a civil revision peti. 
tioD under 8. 115, Civil P. C., and I am 
asked to set aside the order of the learned 
Subordinate Judge declaring the petitioners 
ex parte. The learned Judge has given 
reasons for not acceding to the request of 
the petitioners to restore the case. On two 
previous oooaeions, the suit was adjourned 
for their convenience and they did not 
appear. The present is the third occasion. 
The learned Judge apparently thought that 
there was no justification for giving them 
another indulgence. The affidavit filed in 
support of their application shows that 
they could have been more diligent in the 
step they took to be present in Court at 
the proper time. If they missed the train 
as they say they did, they oonld have sent 
a telegram from the place apprising the 
Court of their inability to be present and 
might have followed in a oar. They say 
that they did follow in a oar and that they 
reached the place at a later hour. If they 
bad sent a telegram that would have been 
better evidence in support of their bona 
fides. I cannot say that the learned Judge 
was wrong on the merits in refusing to set 
aside the order declaring the petitioners 
ex parte. Even if the learned Judge was 
wrong on the merits, 1 am not satisfied 
that I have jurisdiction under 8.115, Civil 
P. C., to Interfere with the lower Court’s 
order. 
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^ Apart from these oonsiderations, there 
18 aDother factor of importance which has 
talso a bearing on the present question. It 
appears that a decree baa been passed in 
the suit and as it haa not been appealed 
^agamat within the period allowed by law 
.'that decree has now become hnal The 
Ipresent position ia this; if this petition is 
lallowed. what will be the affect of it on 
the decree that baa been passed already? 
It appears to me that unless that decree 
18 set aside, the lower Court will not be in 
a position to deal with this application and 
set aside the ex parte decree. It is said 
^tbat the very fact of sending hack this 
japplioation for consideration by the lower 
jUourt amounts to setting aside the decree 
and that decree oannot stand in the way 
of tho disposal of this application. The 
authorities that have been cited before me 
'do not satisfy that this is the correct legal 
position. If the decree that has been 
passed by the Court depended foriba vali. 
dity upon the order which is now ohal. 
flaged before me, then it may be said that 
the very fact of remanding the application 
■would result in supersession of the decree, 

■ bub this 18 nob a case of that kind. The 
brought to my notice, namely 37 
iMad 29,‘ and 58 Mad lie,' do not there- 
fore help the petitionere. In these oiroum. 
.stances, I cannot see my way to set aside 
the order of the learned Judge. The proper 
procedure for the petitioners was to have 
preferred an appeal againet the decree and 
got their remedy by urging the present 
grounds. As it is, I do not think I have 
even jurisdiction to deal with this matter 
ander 8.115, Civil P. 0. The civil revi. 

Sion petition is accordingly dismissed with 
costs. 


* P; C. (1908), o. 22, R. 9-lgaor.nce 
of death of respondent io abience of negli- 
genca IS sufficient cause to excuse delay in 
•eeking to set aside abatement. 

It is oot inoumbent upon an appellant to make 
poriodioal soquicios as to whether the reapondeot 
is alive Ignorance of the death of the reapoa- 
dept ID the absence of any negligence or otbet 
act or omission, for whloh the appellant oaa be 
held responsible is sufficient oaase within the 
meaning of 8, 6, Llrn. Act, to ezouee the delay in 
seeking to set aside abatement: AIR 1932 All 
459 and AIR 1924 Cal 90, Rel. on. [P 210 C 3 ; 

^ P 319 011 

Govt. Pleader — for Petitioner. 

V. Govindarajaohari — for Eespondent, 


c.b.k./d.s. 

1. Lakehmi v. Marodovl. (1916) 2 A I R Mad 

197—12 10 664=97 Mad 39=31 M L J 1063. 

9. Snndaram Ohettlar v. ‘yalll Ammal. (19361 22 

A ^3=Wa I 0 687=68 Mad Il 6 = 

08 U £1 J 16« 
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Leach C. J. and Madhavan Naib J 
Secretary of State — Petitioner. 

V. 

Ftnyamur* Sistnamaokaryulu — 
or 1937, Decided on 5th October 1937 , 


Leach C. J.—This is an application for 
an order excusing delay in seeking to have 
the abatement of Appeal No. 399 of 1931 
set aside and for an order setting aside the 
abatement. The petitioner is the Seore. 
tary of State for India in Council, acting 
through the Collector of the West Goda* 
vari District. It appears that the respon. 
dent died on 18tb September 1935. but the 
learned Government Pleader did not become 
aware of his death until the 4th May of 
this year, that is two days before the 
Court closed for the long vacation. The 
learned Government Pleader promptly 
oommunioated with the Collector, who on 
the re.opening of the Court on the 16tb 
July filed the present application. The 
learned advocate for the respondent does 
not contend that there was any delay in 
filing the application after the news of the 
death bad been reoeived, but be does con¬ 
tend that the Court should not set aside 
the abatement. His argument is that 
Ignorance of the death of tho respondent 
18 not sufficient to support the application. 

It has been proved to our satisfaction 
that neither the Collector nor any Govern, 
ment Official concerned with this appeal 
was aware of the death of the respondent 
until May of this year, and that being sOi 
we oonsider that the petitioner is entitled 
to have the abatement set aside under the 
provisions of 0 22. R. 9. It is not inoum. 
bent upon an appellant to make periodical 
inquiries as to whether the respondent is 
alive. We are in entire agreement with 
the observations in 64 All 280,* where iti 
was said that there wae no justifioatioi^ 
for holding that ignorance of the death, in 
the absence of any negligence or other sot 
or omission, for which the applicant ceUi 
b e held responsible, was not suffifli^l 

1. Lakahmiohaod v. Behatl Lai, (1932) 19 AIB 

All 469=186 I 0 169=54 All 380 = 1331 

ALJ10. 
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ioaose within the meaning of the Limita. 
‘tion Aot. A deoision to the same effaot 
was given by the Caloutta High Court in 
27 0 W N 710.* 

Here it has not been contended that 
there has been any negligence or any aot 
or omission on the part of the petitioner 
whioh would prevent him from having the 
benefit of S. 5, Lim. Aot. For these 
reasons we ezouse the delay and set aside 
the abatement. 

C.R.K./d.S. Abatement set aside. 

2. Rajaai Eaata v. J^oti Prasad. (1924) HAIR 
Oal 90=76 I 0 266=27 0 W H 710. 
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Stodart J. 

Raja of Vizianagaram — Appellant. 

V. 

Perla Annapuranamma Garu and 
another — Respondents, 

Second Appeal No. 656 of 1933 and 
Civil Miao. Petn. No 6047 of 1934, Do. 
■oided on 25th February 1937, against 
decrees of Sub.Judge, Vizagapatam, D/. 
22nd December 1932. 

(a) Madrai Local Boardt Act (14 of 1920), 
S. 88—Grant ortgloattog in ancient timoa — 
Payment to zamindarl of kattubadi ce«s — 
No inference that grant waa by zammdarand 
Dot by ruling power. 

In the case ol! anolent grants which orlgioated 
at a time when the proprietary rights of the rallng 
power and of the local obleftalns were not kept 
separate and dlstioot, It shonld not Inevitably be 
drawn as an infereooe that, where a oertaio village 
II lUble to a payment to the samlndari ol what Is 
oallsd kattabadl, the grant was made by the 
aamlndar and not by the mllng power i A I R 
Mad iii, Bel, on. [P 320 0 1 ] 

(b) Madras Local Boards Act (14 of 1920), 

“ Inam lands not included in assets of 
zami^ari —Inamdar Is directly connected 
witb Government for payment of cess. 

The sobeme of the Looal Boards Aot is that 
when the inam lands have not been Inolnded in 
ilu assets of the samlndari, the Inamdar Is him* 
•ell • laodboldeE holding direotly onder the Gov¬ 
ernment. Bat It the assets Inolnde the inam 
Mods as well, he has no dlreot relation with the 
poveroment bat the Government ooUeots the oeis 

‘“d khe landholder telm- 

o»» *D*i®*^^*® landholder; AIR 19S7 Mad 
^17, tt«i, on, [p 33 Q g. p ggj Q JJ 

8. Venkafeflgft lyengai —for Appellant, 

N. VasudevA Bao - for BeepondenU. 

Judgment.~The plalotiff ig the appoi¬ 
nt in this gMond appeal. He is the 
iRaja of Viaianagaram and the defendanta 
represent the proprietors ol the Mokhasa 


village of Konda Konguva in the Raja’s 
zamindari. The Rajah, during the suit 
years, included in the earn he paid to the 
Government as land cess due on his estate 
onder the Madras Looal Boards Aot 14 of 
1920 a certain sum as being the oess due 
on the rental value of the suit village and 
he claims that be is entitled under the 
proviso to S. 88 of the Aot to collect from 
Mokhasadars what be had paid to the 
Government. There is no question that 
the payment of land oess under the Act is 
a proper burden on this village. The 
defendants however object to pay it 
through the landholder. They do not 
deny the liability to pay but claim to pay 
direct to the Government. Nevertheless 
the point now in dispute is somewhat 
important, too important, I think to be 
raised in a suit like this, whioh on the 
surface is concerned only with the maobi. 
nery provided by law for tbe collection of 
a tax. the liability to pay which is not 
disputed by any of the parties. The point 
whioh these parties wish to be decided is 
whether the Mokhasa village is held by 
the Mokhasadars on an under tenure 
created, continued or recognized by the 
Rajah. If it is so held then under the 
proviso to 8. 88. the Rajah on paying to 
the Government the land oess due on the 
Mokhasa village will recover it from the 
Mokhasadars. The full text of tbe pro¬ 
viso is : 

Provided that in all oases where a person holds 
lands wUb or without a right of oooupanoy as an 
intermediate landholder on an under tenure 
oceated.oontiDQed or recognized by a landholder, it 
shall be lawful for tbe landholder to recover from 
tbe intermediate landholder tbe whole of tbe oess 
paid by the landholder In respect of lands held by 
the Intermediate landholder leee one half the oess 
assessable on tbe amount of any kattabadl eto., 
payable by the Intermediate landholder to the 
landholder. 

The trial Court decided in plaintiff's 
favour but tbe learned Subordinate Judge 
reversed that decision on an appeal by 
some of the proprietors holding that tbe 
Mokhasa village was not held on an under 
tenure as described in 8. 88 of tbe Madras 
Aot 14 of 1920. Tbe learned Subordinata 
Judge considered that the deciding factor 
in the case was whether tbe Mokabasa 
village had, at the time of the permanent 
settlement in 1803, been inolnded or 
excluded from the assets of the estate In 
oaloulatiDg tbe total income of the estate 
on tbe basis of whioh the permanent 
pBshkosh was fixed. There was evidence 
in tbe case which was suffioient to enable 
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a deoisioD to bo reached on that point and 
the learned Subordinate Judge has given 
hia reasona for construing that evidence 
against tbe landholder, the present appel¬ 
lant. He found as a fact that the 
Mokhasa village in suit was excluded at 
tbe time of the permanent settlement in 
making the caloulationa described above. 
That was a finding of fact, and since there 
Was evidence to support it. it does not 
seem to me that it can be made the sub- 
ject of objeotfon on second appeal. It is 
argued however that the learned Sub¬ 
ordinate Judge wrongly relied on two 
documents Exs. I and P. There are 
recitals in those documents which are 
relevant to tbe point in dispute but tbe 
argument now is that the documents are 
of DO value and that the learned Subordi. 
nate Judge should not have relied on 
them. About Ei. P the argumeDt oomes 
strangely from the mouth of the appellant, 
because that was a document which was 
filed by tbe appellant himself at the trial. 
However that may be, I am not convinced 
that the evidence afforded by these two 
papers was tbe only evidence on which 
the Court based its finding. Another 
argument is that the finding of the Court 
18 wrong because it failed to draw tbe 
proper inference from certain undisputed 
facts. One of these fade is that the 
village is liable to a payment to the 
zamicdar of wbat is called Kattnbadi. 
|Kattubadi is defined in Wilson’s Glos- 
sary as a favourable rent assessed on 
lands granted for public service. The 
argument is that where yon find lands 
'subject to such payment, tbe proper infer- 
ence 18 that the grant was made by the 
zamindar and not by tbe ruling power. 

ut though that might appear eminently 
reasonable at first sight, it is not an infer- 
,etoe which can inevitably be drawn in the 
case of these ancient grants which origi. 
Bated at a time when the proprietary 
rights of the ruling power and of tbe local 
chieftains were not kept so separate and 
distinct as the rights of the Government 
and the rights of the landholder are kept 
at the present day. 

Fortunately, this is net a matter into 
which I am compelled to enter at any 
great length, because it is the subjeot 
of a decision of this Court in 4 3 M L J 
91; it became necessary to decide the 

1. Kuppu Heddl Nookaya v. Mondalnka 


Ac I, 

nature of an inam whether it was 
granted by the Rajah of Pittapur or by 
tbe Government before the permanent 
settlement of 1S02. At the time of the 
suit it was found that the land was sub. 
ject to a small Kattubadi, and the 
learned Judges (Oldfield and Ramesam JJ.) 
who decided that case held that the 
alienated lands" which were excluded from 
the aooouuts at the time of the perma¬ 
nent settlement comprised an inam grant 
subject to a favourable quit rent. In 
tbe present case also, in the sanad by 
which the peshkuah of this particular 
estate, namely Vijianagaram, was settled, 
the class of lands to which the Mokhasa 
village now in suit belongs was expressly 
excluded. Reliance was placed by the 
defendants on this sanad Ex. A and the 
relevant words are .' 

This psmaoeot assessmont of tbs land tax on 
your zamiodari is exclusive of the lakbirej lauds 
and of all other alienated lands paying a small 
quit rent (which quit rent UDohaugeable by you, 
is Included in tbe aseete of your zamiodari) 

The appellant admitted at the trial 
that this Mokhasa village was a pro- 
settlement grant, that is to say prior to 
iy03, but bis case was that it was a grant 
made by the 2amiDdar of that day. The 
decision of the lower Appellate Court was 
that it was not included in the assets of 
the zamlndari in taking the account on 
the basis of which tbe pesbkosh was 
determined. It was regarded that is to 
say as a grant made by the Government. 

I do not think there is any proper 
ground for my interfering with the lower 
Appellate Court’s finding of fact that this 
Mokhasa village was excluded from ths 
assets of the estate at the time of the 
permanent settlement. This being the 
state of the facts, it is no longer posaiblfl 
to hold that the village can be regarded as 

looure village within the meaning 
of 8.88, Local Boards Act. This very point 
came for decision very recently before a 
Foil Bench of this Court in fl987} 1 
M L J 9l.* In delivering the judgment of 
the Court, Varadaohariar J. says : 

The eoheme of the Local Boards Aot Is that! 
when the inam lands have not been Included Ifll 
the aseets of the samindatl, the Inamdar is him' 
wif a landholder holding directly under ths 
Government. But 11 the assets include tbe loam 
lands as well, he has no direct relation with the^ 
Government but the Government oollocts the cess) 

3. Fajah of Vizianagaram v. Dlndi OhinaTham’ 
manna, (1987) 34 A I R Mad 317=16T I 0 

f ® (19^7) Mad 498=(I937) 1 M B J 
91 (F B), 
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({torn the landholdec and the landholdec reim* 
jbuEBQB himself from the inamdar treating him as 
Ian Intermediate landholder. 

I am greatly iodebted to the learned 
oouDBol on both aides for the moat inter¬ 
esting and instruotive arguments on the 
point in issue, but I do not think it is 
necessary to say anything further on this 
appeal. This second appeal is dismissed 
with costs. Leave to appeal is refused. 

O.r.k./b.d, Appeal dismissed. 


A. I. R. 1938 Madras 221 

Leach 0. J. and Varadaohariar J. 

Official AssigneSi Madras —Appellant. 

V. 

Vedanarayana Naioker — Respondent. 

City Civil Court Appeal No. 40 of 1935, 
Decided on 3rd August 1937, against decree 
of City Civil Judge, Madras, in 0. S. No. 
428 of 1934. 

Civil P. C. (1908). St. 11 and 80 — Intol- 
veney of / — Official Atiigoee executing 
deed of relette in 7's favour in respect 
of J'b half'share in property in consider* 
alion of Rs. 738 •>* Prior to deed of release, 
J*s half.shere sold in execution of D'a most* 
gage decree — Suit by V against Official 
Assignee for recovery of Rs. 738 on ground 
that release deed was void—Suit dismissed — 
Subsequent suit by V against Official As* 
eigaee for recovery of Rs. 738 on ground of 
damages — Suit bold not barred by res judi¬ 
cata—Notice under S. 80 held not necessary. 

y and / had equal eharas in Boma property. 
Under a oompromlae deoree V toot J’s half share 
1b oonsideratlos of Bt. 700 whloh be paid into 
the Oourta Babsequeatly V dlsoovered that J*$ 
half'share was sabjeot to the mortgage of D and 
he therefore withdrew the amount be had paid 
into the Court. Later on J was adjudicated In* 
golvent. The Official AsBignee executed a deed of 
release In favour of V In respect of /’s half*ehare 
and y paid to the Official Aesiguee the sum of 
Bs. 788. The release gave 7 the right to enjoy 
the share without any olaim on /’s part or any 
one olaimlog under J. Prior to the release deed, 
the half share of / was sold In exeoutlon of D'a 
mortgage deoree. Thereupon 7 filed a snlt against 
the Official Aesiguee in order to recover Bs. 788 
on the basis that the release had no legal efieot. 
This suit was dismissed. 7 subsequently brought 
a suit against the Offloial Assignee tepieseutlng 
the estate of / for the reoovezy of Bs. 788 on the 
ground tnal the Official Assignee had granted him 
a good title In xeipeol of J*b half-share, but he 
had lost that haU- share and Mienfote the Offiolal 
Aulgnee was liable to him In damMcs. This suit 
was fnstttated wlAont notioe under B. 80 : 

?*^^«^** barred by res judl* 

oitee Tlif MOM ol ftoklon la the pt6?loiiA raU 
was dlflaeent from that In the sabsequent suit. 

[P 998 0 1] 

Eeld further that the OffieUl Assignee In exa* 
ntliuttideedol rel^ wae not doing an aotln 
iiUi omolal oapaolty* The olaim against him wai 


not a claim against him personally, but a olaim 
against him as roprosentative of J's estate. There¬ 
fore DO notice was required to bo given under 
B. SO to the Offiolal Assignee before the suit was 
instituted : A I 193i P C 96, Rel. on, 

(P 223 C 2; P 224 0 1] 

K. 8. Krishnaawami lyeoRar and N. C. 

Vijayaragbavaohariar — for Appel. 

lant, 

V. Ramaswamy Iyer — for R,spondcnU 

Leach C. J. — The plaintiff sued the 
Official Assignee as representing the estate 
of one Janaki Ammal to recover the sum 
of Rs. 738.8*0 with interest wblob he had 
paid to him on 9bh September 1931. He 
averred that oiroamstanoes bad arisen 
since the payment was made which entU 
tied him in law to recover this amount. 
It is necessary in order to understand the 
position to go into the early history of this 
matter. In 1903 a piece of immovable 
property in Madras was purchased in the 
names of the plaintiff's father (one Durai. 
swami) and Janaki for a sum of Bs. 200. 
The plaintiff's father was the brother of 
Janaki's husband. Duraiswami having 
died, the plaintiff ioatituted in the City 
Civil Court. Suit No. 437 of 1927, for 
partition of this property and for recovery 
of the half-share which he said he was 
entitled to as bis father's heir. Janaki 
defended the suit. She claimed that she 
was entitled to the whole of the property 
and alleged that her husband was the pur. 
chaser of the property having bought it iu 
her name and in Duraiswami’s name ben. 
ami, This question was not fought out, 
and on lOth February 1928, the parties 
oame to terms. A compromise deoree was 
then passed in aooordauoa with the arrange* 
ment arrived at. Under this deoree the 
plaintiff was to pay Rs. 700 to Janaki for 
her interest in the property which she 
was required to quit on Ist March 1928. 
Janaki had, in fact, mortgaged this pro* 
perty to one Dhanalakshmi in 1926, and 
bad purported to charge the whole of it. 
She kept this fact from the plaintiff who 
agreed to the terms above-mentioned in 
entire ignorance of the fact that there was 
this mortgage in favour of Dhanalakshmi. 
Janaki delivered possession of the property 
to the plaintiff by the due date. On 20th 
September 1928 the plaintiff paid Be. 700 
into Court. But as he had in the mean- 
time discovered that the property bad been 
mortgaged to Dhanalakshmi, he asked the 
Oonit to prohibit Janaki from withdrawing 
the money from the Court until further 
orders. The application was granted. 
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Od 19th Augnst 1929. the plaintiff insti. 
tnted Suit No. 424 of 1929 in the City 
Civil Court impleading both Janaki and 
Dhanalakshmi. He asked for a deolara- 
tion that the mortgage was invalid. Janaki 
took no part in this suit. The judgment 
was delivered on 26th August 1930, the 
Court holding that the mortgage was good 
to the extent of Janaki’s share, and as the 
plaintiff bad no objection to taking that 
share subject to the mortgage there was a 
decree on this basis. Dhanalakshmi was 
also agreeable to her mortgage being 
limited to Janaki's moiety. In spite of 
having accepted this position, Dhana- 
laksbmi resiled from it and filed an appeal 
to this Court, In this appeal she con. 
tended that she was entitled to a charge 
on the whole of the property and refused 
to recognize the position of the plaintiff. 
It is not surprising in view of what bad 
happened in the trial Court that this con. 
tention did not prevail, the appeal being 
dismissed on 2nd September 1932. On 
10th April 1931, a petition was filed for 
an order of adjudication in insolvency 
against Janaki and she was adjudicated 
on 27th of that month. On 9th April 
1931, the plaintiff had withdrawn from 
the Court the Rs. 700 which he had paid 
under the consent decree passed in Suit 
No. 437 of 1927.^ The next day, the OflBoial 
Assignee wrote informing him that he pro. 
posed to move the Court for an order 
directing him to bring the money into 
Court. The reply was that as Dhana. 
laksbmi was entitled to a mortgage decree 
on a moiety of the property, he was enti. 
tied to recover the Rs. 700 plus interest, 
and he wanted the Official Aesignee to give 
him an indemnity against any claim being 
made by Dhanalakshmi. The Official As. 
signee by letter dated Slst August 1931, 
refused to give the indemnity but by 9th 
September 1931, the plaintiff and the 
Official Assignee had come to terms. On 
that date a deed of release was executed 
by the Official Assignee in favour of the 
plaintiff in respect of Janaki’s half.sbare 
in the property and the plaintiff paid to 
the Official Assignee the sum of Bs. 738.6.0. 
tt is necessary to refer to a covenant in 
this document as the plaintiff oootends 
that the Official Assignee did in fact in. 
damnify him in respect of any claim by 
Dbanalakabmi. This oovenant reads as 
follows : 

The releaaee la at perfect liberty to enjoy the 
property without any let, blndranoe or claim on 


the part of the said Janaki Ammal, the Ineolvent, 
or anyone claiming onder the said Janaki Ammal, 

The plaintiff says that Dhanalakahmi's 
claim under her mortgage was a claim 
which in law was made under Janaki, Oo 
lltb August 1931, that is a month prior 
to this release deed, Dhanalakshmi in. 
sfcituted proceedings in execution of her 
mortgage decree. On that date she applied 
for leave to bid at the auction. The learned 
Judge before whom the application came 
held that there was no need for any sale 
at all in view of the Official Assignee 
having executed the release. He forgot, of 
course, the position of Dhanalakshmi in 
the matter. He accordingly passed an 
order dismissing her application for sale. 
An application by way of revision petition 
bo bhis Court followed and the order dis* 
miesicg the application for sale was set 
aside and the Bale application restored to 
the file. The execution proceedings sub. 
sequantly took their oormal course and the 
half share was purchased by a third party 
for over Rs. 1000, That was on 6th March 
1933. 

The position therefore was this: The 
plaintiff had paid to the Official Assignee 
Rs. 738.8.0, in consideration of the Official 
Assignee releasing to him Janaki’s interest 
in the property and be got nothing for it, 
beoanee the property bad got into the 
hands of a third party as the result of the 
execution prooeadings. Accordingly oo 2od 
May 1932, the plaintiff filed 8ait No. 406 
of 1932 in the City Civil Court against 
the Official Assignee in order to recover 
the Bs. 738 8-0, The basis of this suit 
was that the release had no legal effect, 
and therefore was null and void. In these 
oiroumstanoes be said that be was entitled 
to a refund of the money. Judgment was 
given in this suit on 12tb May 1933, the 
Oourt holding that the plaintiff was not 
entitled to recover because he made the 
payment with his eyes open. He knew all 
about Dbanalakebmi’s mortgage and be 
had taken the release for what it wM 
worth at bis own risk. It contained no 
oovenant for indemnity and no cause of 
notion was therefore shown in the plaint* 
This view was upheld by this Court on 
appeal on 3rd August 1934. The learned 
Judges were of opinion that the paymoo^ 
made by the plaintiff to the Offioial 
Assignee was one of a purely voluntary 
nature. Then followed the suit ont of whioh 
the present appeal arises. Here the plain- 
tiff olalmed that he was entitled to reoovot 
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the Rb. 738-8.0 plus interest, on the ground 
that the Official Assignee bad granted to 
him a good title in respect of Janaki’s half 
share, but he bad lost that half share and 
therefore the Official Assignee was liable 
to him in damages. The learned trial 
Jndge held that the plaintiff was entitled 
to enooeed on this basis and granted him a 
decree for the amount claimed. 

The Official Assignee challenges the 
correctness of this decree on three grounds: 
(1) that the plaintiff was precluded by the 
doctrine of res judicata from instituting 
the snit; (ii) that no notice bad been given 
by the plaintiff under S. 80, Civil P. 0. and 
tWefore the suit bad not been correctly 
launched; and (iii) that the learned trial 
Judge had wrongly awarded interest to the 
plaintiff. There is no substance in the 
plea that Suit No. 406 of 1932 stands as a 
bar to the present suit. As I have already 
indicated that suit was hied on the basis 
that the deed of release was of no legal 
effect. The suit out of which this appeal 
arises is based on the plea that the doou* 
ment is a valid document and that the 
plaintiff is entitled to damages for the 
breach of a covenant contained in it. The 
causes of action in the two suits are entirely 
different. The doctrine of res judicata can 
have no application in such oiroumstances. 

Turning now to the second contention 
of the learned advocate for the appellant, 
8.80, Civil P. 0., provides that no suit shall 
be instituted against the Secretary of State 
for India in Council, or against a public 
officer in respect of any act purporting to 
be done by such public officer in bis official 
capacity, until the expiration of two months 
next after notice in writing has been, in 
the case of the Secretary of State in 
Council, delivered to or left at the office 
of a Secretary to the Local Government or 
the Collector of the District, and in the 
ease of a public officer, delivered to him or 
left at hie office, stating the cause of action, 
the name, description and place of resi. 
denee of the plaintiff and the relief which 
he olaime. The section also states that 
the plaint shall contain a statement that 
such notice has been so delivered. For 
the purpose of dealing with this argument, 
we will take It that the correspondence 
^ which passed prior to suit did not give the 

j notice required by this section, and it is 

^ common ground that the Official Assignee 

^ is a public officer' within the meaning of 

^ the lection. In the course of the argu. 

k ments, we were referred to a number of 


cases decided by the Calcutta High Court 
and by tbe Rombay High Court. The 
Calcutta High Court has for many years 
taken tbe view that this section applies to 
oases founded on contract as well as to 
oases in tort. Tbe Bombay view has been 
that tbe section only applies to action 
founded on tort But tbe position bas been 
olari6ed by a recent deoieiou of their Lord, 
ships of the Privy Council in 61 Cal 470^ 
and it is now settled that tbe section 
oovers oases both in contract and in tort. 
This decision also shows that in tbe pre. 
sent case tbe Official Assignee in executing 
the deed of release was not doing an act in 
his official capacity. Further, tbe suit is 
not against him in respect of any act done 
by him in that capacity. In tbe case men. 
tioned above, a common manager of an 
estate appointed under the Bengal Ten. 
anoy Act, 1885, executed with tbe sanction 
of the Court, a mortgage which provided 
for re.payment of the debt on a specified 
date. Before that date be died and another 
manager was appointed. Tbe debt nob 
having been paid, tbe mortgagee, witboub 
giving notice, sued the new manager to 
enforce the mortgage, Their Lordships 
held that notice was not necessary under 
8. 80, because assuming that a common 
manager is a public officer, the suit was 
not for an act purporting to be done in bis 
official capacity. Failure to pay the debt 
when due was not an “illegal omission” so 
as to be an "act”. Sir George Lowndes 
delivered tbe judgment and at p. 475 of 
the report he observes: 

It la aUo dlffioolt to see how mere omlaBion to 
pay either Intereat or prloolpal could be an aot 
purporting tobedooeby the manager in hlaofBoial 
oapaolty. Tbe mortgage imposed no personal lia* 
bility upon tbe manager, but merely provided 
that, If payment was not made, tbe mortgagee 
would be entitled to realise hia dues by sale 
through the Oonrt aud this waa all that theappel' 
lant Bongbt by hla enlt. The manager for the 
time being no doubt bad an option to pay In order 
to save the sale, but failure to exeroiae an option 
la not In any aenae a breaob of duty. Tbe appel. 
lant made no claim agalnat respondent 1 person¬ 
ally. He waa there only aa repreaenting the 
estate of whtoh the aate waa eongbt. In their 
Lordahlpa' opinion auoh a eult is not within the 
ambit of 6. BO and no notice of enit waa reqolied. 

In the case before us, the claim against 
the Official Assignee was not a claim 
against him personally, but a claim against 
him as representative of the estate of 
Janaki Ammal, and tbrongbont the case he 

1. Bevatlmohan Dae v. Jatlndramohan Ohoah, 
(1984) SI A I B P 0 96=148 I 0 462=61 1A 
1T1=61 Oil 470 (P 0). 
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[nerely oooupied tha position as the repre- 
Isantabiva of that estate. Therefore we 
'hold thit DO notice wag required to be 
given under S. 80 to the Official Aesigaee 
before the suit was instituted. Con. 
sequently we consider that it was properly 
launched. The objection with regard to 
interest also fails. An esamination of the 
judgment shows that the learned Judge 
did not award to the plaintiff any sum of 
money as interest. He awarded him the 
amount claimed on the ground that he had 
in fact lost property of that value and in 
doing so we consider be adopted the right 
attitnde. The appeal therefore fails and 
must be dismissed with costs. No orders 
in the Letters Patent appeal, 

O.R.K./d.S. Appeal dismissed. 
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Newsam J. 

Minor Pappu Reddi and another — 

Petitioners. 

7 . 

Appaji Nayakkar and others — 

Hespondents. 

Civil Revo. Patn. No. 198 of 1935, 
D/. 30th September 1937, 

^ Hindu Law^Alienation — Father—Aliena¬ 
tion without content of eziiting coparcenert 
—^ Alienation it voidable at their initance — 
Right to challenge alienation it confined to 
coparcenert alive on date of alienation. 

Ad alienation of joint family property made by 
a Hinda father without the oooeeot of the oo- 
pacoenere existing at the time is voidable at their 
instanoe. Where the only other ooparoeoer in 
existence besides the father at the time of the 
alienation is a minor son, the son alone has a 
■tight to sQo to avoid the alleoatloQ of his share of 
the family property. His right to sue U personal 
■to him, bat if his suit Is aucoessfal, the property 
is gained back for the family and enures for the 
'benefit of all future members. If he dies without 
suing, the property is lost to the family for ever. 
The right to ohallenge alienations of family pro. 
perty Is and must neoeesatlly be confined to the 
ooparceners alive on the date of the alienation. 
Therefore if be dies wltbont suing, a brother born 
after alienation but before bis own death cannot 
.sue. (P 224 0 2] 

The ooDsent, the prolonged carelessness or the 
death of all other ooparoeners who were alive 
when family property is alienated by a Hindu 
■father — these three things finally deprive the 
family of all right to ohallenge saoh an alleoa. 
tion i A IR 1936 Mad iiO and AIR 192$ P C 
. S3, Rsl. on. [p 231 0 2] 

T. L. Vankftfcarama lyar — /or 
Petitioners, 

A. Swaminatha Iyer and 3. Tyagaraja 
Iyer — for Respondents. 

Order. — The oorreot poBifcion, it aaema 
■to me, may be thaa atated. An aliena. 


tion of joint family property made by 
a Hindu father without the oonsent of 
the coparoenera eiiating at the time ia 
voidable at their inatanoe. Where the 
only other coparcener in exiatenoe beaidea 
the father at the time of the alienation is 
a minor son, the son alone has a right to 
sue to avoid the alienation of bis share of 
the family property. His right to ana la 
personal to him, but if bis suit ie aucoessfal, 
the property ie gained back for the family 
and enures for the benedt of all future 
members. If be dies without suing, the 
property is lost to the family for ever. The 
question raised in this case is whether such 
a son's right to sue on behalf of the family 
oan be exercised by a brother born after 
the alienation but before his own death. 
I am of opinion that it oannot, for the 
reason that the right to ohallenge aliena¬ 
tions of family property is and must neoes- 
sarily be confined to the coparceners alive 
on the date of the alienation. They alone 
are affected. They represented the family 
on that date. The interests of future mem* 
bdrs of the family ware theirs and most 
continue to be in their bands only. They 
have power to ratify and power to chal¬ 
lenge and death may rob them of either 
power and may rob their family of the 
only representatives competent to protect 
it in this respect. But it is plain that 
their power and their responsibility to 
succour the family fortunes must die with 
them, and it is just that alienations should 
be perfected by the death of all the oopar* 
oeners in whom lay the power to ratify or 
to challenge or by their prolonged neglect 
or by their positive assent. 

The consent, the prolonged carelessness 
or the death of all other ooparoeners who 
ware alive when family property is 
alienated by a Hindu father—these three 
things finally deprive the family of ^ 
right to ohallenge such an alienation. This 
view, it seems to me, receives euppofj 
from 69 Mad 667^ at p. 677, 47 All 166' 
and all the other oases qaoted to mo* ^ * 
agree with the lower Court that the plaint 
disclosed no cause of action. I dismiss this 
petition with oosts. 

O.B.K./R.M. _ Petition dismistedi^ 

1. Vlsweswara Rao v. Borya Rao, (1936) 23 A I® 

Mad 440 = 16310 712 = 69 Mad 66T * 

M L J 360. ^ . 

2. Ranodip Slogh v. Patameshwat 

(1925) 12 A I R P 0 83=86 I C 249=27 0 ^ 

843=47 All 166=62 I A 69 (P 0). 
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A. I. R. 1938 Madras 228 
King, J. 

Dhurwas M. Venkataokalapaihi Iyer, 

Lakshmana Iyer Sons — Appellant. 

7 , 

City Cinema Co. Ltd., through. Manag. 

ing Director J. C. Bajagopala Iyer 

— Bespondenk. 

Second Appeal No. 956 of 1933, Decided 
on 27th September 1937, against decree 
of Disk. Court, Madura, in A. S. No. 2 of 
1933. 

Ret judicata ~ Applicability — Content 
decree—When prevenli application of doct¬ 
rine staled ~ Content decree deciding dit* 
putet finally—It operatet at rei judicata. 

OoDBent dtoteet oannot, merely beoauee they are 
ooneent decrees, prevent the appltoatloo of the 
doctrine of rea jndioata. In aome oaeea they do 
prevent the application of the doctrine but that is 
beoauee there la nothing to abow that the parties 
in consenting to a decree really intended that 
the decree aboald be the final deoiaion of their 
dlapatea. [P fl2S 0 2; P 226 0 1] 

The plaintiff, a lessor, asserted In hie plaint that 
the defendant, the lessee, bad agreed to pay the 
Municipal taxes and claimed refund on the ground 
that he, 1. e. the plaintiff, vras made to pay and 
ihe defendant did not deny that faot in hla writ* 
ten Btatement and a oonaent deotee was passed 
direottng payment of the amount due to the 
plaintiff by instalments. The plaintiff subse- 
^luently Instituted another suit againat the same 
defendant for refnnd of taxea paid by him in 
eabaeqaenl years: 

Held that the defendant not having put the 
matter in laeue in the pcavloos luit by raising it 
in the written statement must under 0. 8, B. 6, 
Civil P. 0., be deemed to have admitted it. 
Having Intended the matter to be decided once for 
all In plaintifi'e favour, he was estopped in the 
enbiequent salt from denying his liability to pay 
the taxes and henoe the decree in the previous 
salt operated aa rea judicata : A I B 1934 Mad 
454 and (19^6) A C 165, Bel. on. [P 226 0 1, 2] 

N. Bajagopala Aiyengar — 

for Appellant. 

E. Bajah Ayyer — for Respondent, 

Judgment.—This appeal la concerned 
Tvith the lease of a site in Madnra by the 
plaintiff to a Cinematograph Company and 
with the liability of the latter to pay 
oertain Municipal taxes. Plaintiff claims 
refnnd of certain taxea paid on the ground 
that the liability to pay them rests upon 
defendant. The agreement between the 
parties is contained in 4 lease deed of 4 th 
Noyember 1927. On an interpretation of 
the terms of this agreement, the two Courts 
below have come to different oonolueions, 
the learned District Judge holding against 
the plaintiff. In view of the diaenssion 
whloh is to foUow, it is unneoetaery for ne 
188B M/a9 ft 80 


to discuss this point in detail or to say more 
than that I agree with the interpretation 
given by the learned District Judge. A 
much more important point however fol- 
lows and that is a plea of res judicata 
raised by plaintiff. This plea was accepted 
by the learned District Munsif but rejected 
by the learned District Jud';e. The facts 
are as follows : A previous suit was filed 
by plaintiff against defendant in August 
1923. In that suit plaintiff claimed arrears 
of rent with interest and also refund of 
Municipal taxes paid by him on defendant's 
account for the years 1925.26, 1926.27, 
1927-23 again with interest. In the parti, 
oulars given regarding the latter claim, it 
is shown that payment of tax for 1927.23 
was made on 28th April 1928, the tax 
receipt being duly filed with the plaint. 
Id para. 4 of the plaint specific reference 
is made to the agreement, and to defen. 
dant’s liability to pay "all the taxes 
relating to the said plot." 

To this plaint, defendant filed a written 
statement. In that written statement he 
denied nothing, but oomplained that plain, 
tiff bad rushed prematurely to Court 
without observing bis promise to receive 
"the arrears" in instalments of Bs. 100 
over and above the rent as it fell currently 
due. No reference at all was made to the 
Municipal taxes. The only oontest raised 
was regarding the liability to pay interest 
and the Court was asked to pass a decree 
directing payment of the prinoipat either 
in instalments or at a year's interval, On 
this pleading, the suit did not proceed to 
trial, but by oonsent a decree was passed 
for the plaintiff for the amount claimed, 
with costs, payment to be made at the 
rata of Bs. 400 a month. On these facts 
plaintiff claims that liability to pay the 
Municipal taxes is res judicata. The 
learned District Judge dismisses this plea 
in two short sentences: 

I do not tblnk this decision will operate as res 
jadioata, for It was a oonsent decree and the qnes* 
tioD of liability lor taxes was not pat In isene 
by the defendant. It is possible that the defendant 
may have agreed to pay these taxes foe the sake of 
peaoe. 

It seems to me that this is to deal with 
the matter far too summarily. It is well 
known that oonsent decrees cannot, merely 
because they are consent decrees, prevent 
the application of the doctrine of rea 
judicata. Very often, no doubt, they do 
prevent it, but that is because there is 
nothing to show that the parties in oon- 
Beating to a decree, really intended that 
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the decree should be the final decision of 
their disputes. See f)7 M L J where 
a ryot consented to a decree in return for 
the plaintift s promise to relep-se bis crops 
from attachment. In that case the ryot 
bad filed CO written statement and had 
already succeeded in two Courts on the 
question at issue—the rate of rent. But 
■what are the facts here? The plaintiff 
asserts in his plaint that the defendant 
■has agreed to pay the taxes. The defen. 
.dent does not deny that fact. L'nder 0. 8, 
jB. 5 therefore, defendant must be deemed 
jto have admitted it. He does not put the 
matter in issue because he has no conten. 
tion to raise. When be consents to a 
decree, be is thinking no doubt only of 
the relief of instalments, but be has 
already decided at the stage of presenting 
his written statement that the dispute so 
far as it regards liability to pay the prinoi. 
pal amount of the taxes is to be settled in 
plaintiff’s favour without any oontest. It 
18 impossible. I think, in these ciroum- 
stances to bold that defendant did not 
intend the decree to decide that dispute 
once for all in plaintiff's favour, It was 
argued by Mr. Rajah Iyer that defendant 
ought not to be allowed to take advantage 
of the fact that the Court did not itself 
adjudicate this question of liability to raise 
It m the second suit though he did not 
raise it in the first. The best answer to 
this argument is given in the words of 
the Privy Council in (1926) A G 165* at 
page 165: 

Ik 1 b settled, first that the admission of a fact 
fuodamental to the deoieioo arrived at cannot be 
Withdrawn and a fresh litigation started, with a 
view of obtaining another judgment npon a differ* 
ent assamptloD of fact; secondly, the same prinoi* 
pleapplles not only to an erroneous admission of a 
lundamental faot, but to an erroneous assumption 
as to the legal quality of that faot. Parties are 
not permitted to begin fresh litigations beoauee of 
new views they may entertain of the law of the 
case, or new versions which they present as to 
what should be a proper apprehension by the 
Oourt of the legal result, either of the construotlou 
of the documents or the weight of certain circum* 
Btanoes. If this were permitted, litigation would 
have no end, except when legal ingonuitv la 
exhausted. It is a ptinoiple of law that this can- 

abundant authority 
relteratiog that principle. Thirdly, the same 

prlnoiple, namely that of settiog to rest rights of 
litigants, applies to the oase where a point, funda- 

1. APPalanarasiah Ohetty v. Ohittavadu, (1994) 
ai^A I R Mad 454=161 J 0 964=67 M I, J 

2. Hoyitead v. Commissioner of Taxation 
A01M=96 LJPO 79=131 “ra'S 


meutal to the deoUlon, taken or assumed by the 
plAintiff, and traversable by the defendant has 
Dot been traversed. Id that oase also, a defendant 
is bound by tho judgment, although it may be true 
enough that subsequent light or ingenuity might 
suggest some travereo which bad not been taken, 
The same principle of setting parties' rights to 
rest applies, and estoppel occurs. 

I am of opiuion therefore that in the 
present case, defendant, by virtue of hie 
pleading in the previous caae, was estopped 
from pleading that he was not liable to 
pay the taxes in question. In the result' 
the decree of the learned District Judge 
must be set aside, and the decree of the 
learned District Munsif restored with coats 
both here and in the lower appellate 
Court. Leave refused. 

c.r.k,/e.m. Order accordinglvt 
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Taluk Board, Gkidavibaram, andotheri 

— Appellants. 

V. 

Varadesesha Iyengar and another — 

Respondenta 

Appeal No. 58 of 1934, Decided on 6tb 
January 1937, against decree of Sub-Judge, 
Kumbakonam, in 0. 8. No. 19 of 1933. 

sfs Mortgage—Suit on — Costs — Court can 
pass personal decree against noD*mortgagor. 

Courts have discretion to pass a personal deoM® 
for ooste agaiust a noQ>mortgsgor in a salt based 
on a mortgage :AIR 1916 Mad 763, Not fell.; 

inii ^ ^ ^ ^55 and 

AIR 1936 Mad 121, Bel. on. [P 227 0 IJ 

P. V. Bajamanner and K. SubbaBao ““ 
for Appellants. 

K. Sankara Sastri and K. S. ObampAs 
kaaa Iyengar — for Respondents. 

The decision in 29 M L J 
120 supports the appellant's oase that 
personal decree for costs oannot be passed 
against a person who is a non.mortgagor 

^ mortgagee, bat in A13 

1931 Mad 272* it was held that such a 
decree oan be passed. In 66 Mad 382*, 
29 M L J 120* was ooneidered and 
®*P^®‘iDed by the learned lodges. Though 
the oiroQiDBtaDoes were somewhat differ* 
ent, the learned Judg es held that a deorefl 

1. Venugopalaohati* v. Padmanabha Bao, 

(1916) 3 A I R Had 763=80 I 0 188=^ 

M L J 120. 

Ayyar v. Baghunatha Ayjab 

Ifl A T O t#. a AIWA_« A« r 


678=66 Mad 832=62 M L J 93. 
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for Qoets personally againsb the dod- 
moitgagoc oan be passed on a mortgage 
action. In 40 M L W 676* the proposi- 
tion is stated to be an undoubted one, 
thongh there is no disoussion of the point. 
I am inolined to agree with the decision 
subsequent to 29 M L J 120^ which held 
that the Courts have a discretion to pass a 
personal decree against a non.mortgagor, 
In the present case, the learned Judge 
has given reasons for passing the decree. 
The appeal fails and is dismissed with costs. 

O.r.K./rm. Appeal dhrnUsed. 

i. Babramania Ay7ar t. Bnaminatba Ayyar, 
(1936) 92 A I R Mad 121=163 I 0 1013=40 
M L W 676. 
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Horwill j. 

President, District Board, Kistna, 
Masulipatam — Appellant. 

V. 

Keneru Lakshmayya — Respondent. 

Second Appeals Nos. 708 and 709 of 
1933, Decided on 13th September 1937, 
against decrees of Diet. Court, Kistna at 
Masulipatam, in A. 8. Nos. 170 and 162 of 
1932. 

(a) Etleppel—Diftiict Board itiuing licenies 
to motor but proprietert for period of two 
montbe only—Motor but proprietors accept' 
ing liceneee with knowledge that they were 
for two mentht—They are estopped from 
denying that District Board could issue licen* 
ses for two months—Ultra vires nature of 
order of issuing license does not affect ques* 
tion of estoppel, 

A Dlstiiot Board throagh its officer Issued 
lloeoses to tbe motor bus proprietors lor a period 
' of two months only. Tbe motor bus proprietors 
accepted tbe licenses with knowledge that they 
I were lesoed (or a period ol two months. They sub* 

I aequently contended that tbe Dietriot Board bad 

) authority to Issue lloenBei foe a period of one year 

j and could not Issue licenses for a temporary 

f period of two monthe: 

j Held that the aot of tbe offioer was the aot of 
^ District Board and hence tbe ordinary laws of 
j eitoppel that artee out ol the conduct of principals 

|i applied equally well to the ooutraot of t^s nature 

^ entered Into by the District Board with the motor 

1 DUS prrarietort who were estopped from denying 

r that the Dietriot Board had authority to iseue 

t lloenses foe a period of two months. The ultra 

j vires nature ol tbe order laenlng the lloense did 

/ not aseot tbe qneetlon of estoppel: AJB 1926 Cal 

t 1107 andAIH 1928 Had 16t, DiiUng, 

* « tPSa80a;PS290 1, 2 ] 

(b) Company—Pereoa onterlog into contract 
f with company — Contiaet beyond powere of 
director — Company ratifying It without 
i knowing It to bo ultra virea—Company Ic not 
{i bound by contract (Ohifer), 


Any person dealiug with a company is supposed- 
to be acquainted with its articles and memoran¬ 
dum and therefore to be aware of tbe powers tbaC 
tbe directors have. If therefore ooe enters into a 
contract with a company and Bucb a contraot ia 
beyond the powers of tbe director, tbo company' 
cannot be bound by it; and even if tbo company 
subsequently ratifies tbo contrict without know¬ 
ledge of the fact that it was a contract entered 
into ultra vires, the company cannot ho bound 
by tbo contract. (1* 229 C 2] 

(c) Highway - Owner of motor bus has no 
common law right to use highway subject to 
compliance with some formalities — Such right 
if at all existed, is taken away by Local 
Boards Act—Owner of motor bus not having 
authority to use road causing damage to road 
— Suit by District Board for damages is 
maintainable. 

The owner of motor vehicle has not an unres. 
trioted common law right to use tbe highway. 
Ilowever assuming that such a tight did at one 
time exist or must bo presumed to have existed 
from tbe mere fact that a motor bus is a vebiolo 
that runs along roads it is clear that that right 
was taken away by the Local Boards Act, unlees 
tbe person who wished to uectbe highway got per¬ 
mission to do so from tbe local body baviog juris, 
diction. He did not ever have a right subject only 
to bis complying with some formality. He bas no 
right at all to use tbo road unless be got permis¬ 
sion from tbe local body to do so. No doubt tbe 
District Board has no oomplete right of property 
over the roads. Tbe property vested ia euob pro¬ 
perty and euob property only as is necessary for 
the oontrol, protection and maintenance of tbo 
street as a highway for public use. Tbe District 
Board bas to spend considerable sums of money in 
maintaining tbe road ; and if any person who baa 
no authority to use tbe road cauecs damage to 
that road then tbe District Board can bring a suit 
for damage caused to its road by tbe unauthorised 
use. CP230 C 1, 2 : P 231 0 1, 2j 

y. Govindarajulu — for Appellant. 

P.Satyanarayana Rao—/or BespondenU 

Judgment. — The District Board of 
Kistna bas brought these suits against the 
defendants who are motor bus proprietors 
fora permanentinjanotioii restraining them 
from plying their motor oars on tbe roads 
of the District Board of Kistna without a 
lloense, and for recovery of lioeuse fees or 
damages from the defendants for running 
their respective motor vehicles without 
licenses. Tbe District Munsif of Masuli. 
patam disoossed the various points of law 
that arose in a very elaborate judgment 
and came to tbe conclusion that the Die- 
triot Board was not entitled to an injuno. 
tion, that they were not entitled to the 
recovery of license fees as such ; but that 
there was nothing in law to prevent the 
Dietriot Board from recovering damages 
for damage to their roads ; and be has 
assesBed the damages on tbe baeis of the 
license fees which tbe defendants did nob 
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pay. Tho District Jud^e, while agreeing 
with the trial Judge that the suit was 
maintainahle, held that the action of tho 
District Board in granting temporary 
liceners was ultra vires and that the 
defendants, although in fact they only 
received licenses for two months, must be 
deemed to have obtained licenses for a full 
year, as the District Board was not en. 
titled to refuse them licenses for that 
period. Da therefore allowed the appeals 
and dismissed the suits. 

The facts that gave rise to the trouble 
between the Kistna District Board and the 
various bus proprietors in the District 
were that certain proposals had been sent 
to Government for a modification of the 
bye.laws, so that a higher rate for license 
feesmight he charged There was also some 
question as to the legal position that would 
arise from a bifurcation of the Distriot 
Board.^ While these proposals were pond, 
ing with the Gevernment, the Distriot 
Board were unwilling to grant licenses for 
the full period of a year and granted 
licenses for two months only, debiting the 
bus proprietors with one.sixth of the 
annual rate. Upon the expiry of that two 
months, the applicants made no applioa. 
tioD for further licenses, but oontinued to 
ply their buses without license until the 
end of the year. It appears from the cor. 
reepondence that has been filed that other 
bus proprietors did apply for renewals of 
their licenses and were told that license 
would be granted for the remaining period 
of the year upon their paying the proper, 
tionate share for the remaining months in 
the year of the new rate of license sane, 
tioned by the Government. 

A point was raised in the Courts below 
whether the District Board, in view of the 
provisions of bye-law 4, sub s. 1, could 
issue licenses for a period less than one 
year. The District Munsif seemed to think 
that they could and held that in any event 
the defendants were estopped from denying 
the right of the Board, in that they bad 
accepted the licenses. The Distriot Judge 
thought that there could be no question of 
estoppel, because the actions of the pro. 
prietors in applying for licenses for a year 
and in running their buses for a year 
showed that they did not accept the 
terms of the license, while the evidence let 
in on behalf of the plaintiff did not show 
that there was an acceptance of the license 
for two months. I have been taken through 
some of the more important evidence on 
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this point and there can be no doubt that 
the motor bus proprietors in the Kistna 
District wore well aware of the discussions 
that were taking place iu the Council and 
the proposals to enhance the rates for the 
granting of licenses. They were also 
aware, of course, of the proposal to 
bifurcate the District Board. It is also 
equally clear from the evidence that ths 
District Board intended to extend the 
licenses without question subject to the 
payment of such enhanced license fees as 
might be sanctioned by the Government. 
It has been contended that there is nothing 
to show that the bus owners were able to 
read the stipulation in the licenses granted 
that they were good only for two mouths. 
In view of tho faot that the bus owners 
had been protesting to the District Board 
against any enhancement of license fees, 
the defendants cannot be hoard to say 
that they were not aware of the stipulation 
of the license. Even if they did not know 
English, it would be their'business to find 
out what was written in their lioeoses. 
After setting out the particulars regarding 
the description of the vehicle, fees paid 
etc., there was a note in the license to this 
effect : 

In view ol the faot that revised b^edaws wbloh 
aro sent up for the formal approval of Oovernmest 
will oomo into operation ebortly, and in view of 
the faot that an elected Board will oome Into 
office ere long, thia liceoBe la granted only from 
let April 1939 to Slet May 1939. 

The defendants were therefore well 
aware of the faot that the District Board 
purported to issue this license for a period 
of two months only. Had the defendants 
refused to accept the lioeuse for such a 
short period, then the Distriot Board 
would have had the option of either isso. 
ing a license for a year or refusing it alto, 
gether; and it would appear from ths 
oouduot of the oflScers of the Board and 
the oorrespondeuoe that took place that it 
is probable that the Board would havs 
refused to issue lioenses for a whole yoar 
in view of the faot that the license foas 
which were expected to oome into foroa 
shortly ware very much higher than ths 
license fees then current. At any rata, by 
accepting these licenses, the defendants 
made it impossible for the District Board 
to oxeroise any discretion in this mattar, 
and prima facie they would be estoppa^ 
from denying that the Distriot Board had 
authority to issue licenses for a period oj 
two months only. The argument of the 
learned oounsel for the defendants is that : 
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even if it is trae that the aotion of the 
defendants showed that they accepted the 
two months' license, there cannot be any 
qaestion of estoppel if the contract was 
itself ultra yires of the Board. Consider, 
able reliance is placed on a case, 52 Cal 
748^ at p. 762, where a portion of the 
judgment of the Lord Chancellor in (1846) 
,2 Ph 117^ at p. 123 is referred to : 

If a part; haviog a right Btands bj and eees 
another dealing with the property in a manner 
Inoonelstent with that right, and makes no objeo* 
tioD while the act is in progress, be cannot after* 
wards complain. That is the proper sense of the 
word acquieecenoe. 

But Page J. in the Calcutta oase^ adds 
but acquiescence oannot rehabilitate or 
render valid a transaction which is ultra 
vires and illegal'*. It is not contended here 
that a contract which is illegal can be 
made legal by acquiescence; and the doc. 
^trine of estoppel does not depend altoge. 
,ther upon the legality of a contract. 
Moreover Page J. in oonsidering the facts 
of that case, came to the conclusion that 
there was no acquiescence by the parties 
and that neither of them was aware of the 
oironmstanoes that would amount to a 
representatioD which led one party to do 
a certain act to bis own prejudice. Other 
oases have also been referred to, of which 
a typical one is (1899) A C 114^ at p. 124: 

It is quite clear that a oompany oanuot do 
what la beyond its legal powers by simply going 
Into the Oourt and ooDeantlog to a decree which 
orders that the thing shall be done. If the lega* 
llty of the act is one of the points sabstaotlally 
In dispute, that may be a fair subject of oompro* 
mlse In Oourt like any other disputed matter. But 
In this case both the parties, plaintiff or defendant 
In the original aotion and in the oroB6*aotioo, 
were equally Insisting on the contract. The Presi¬ 
dent, who appears to have been ezerclstog the 
powers of the company, had an interest to main* 
tain It, and took a large beneht under the judg¬ 
ment. And as the contract on the face of It is 
quite regular, and its infirmity depends on extra* 
aeons facts which nobody disclosed, there was no 
reason whatever why the Court should not decree 
that which the patties asked it to decree. Buoh a 
lodgment cannot be of more validity than the 
invalid ooDtraol on which it was founded. 

An extract from Halsbury has also been 
read Bomewbat to the same effect. It is 
clear that what has been considered in 
Halebory in the passage referred to and in 

1. OoblndaBamannlDas v. Bam Oharan Das, 
(19S6) 19 A I B Oal 1107 = 89 X 0 604 = 62 
Oal 746=39 0 W K 981. 

B. Duke of Leeds v. Bari of Amherel, (1646) 3 Pb 
117=10 Jar 966=16 L J Ob 6 = 14 Blm 867 
=T8BB47.. 

a, G. 21* W. 0. By. v. Oharlaboli, (1699) A 0114 

=68 L J P 0 96=79 Ii T 86. 


all the oases above quoted is the liability 
of a company for an nob of its agent or 
director. Any person dealing with a com. 
pany is supposed to bo acquainted with its 
articles and memorandum and therefore to 
be aware of the powers that the direobera 
have. If therefore one enters into a con¬ 
tract with a company and such a contract 
is beyond the powers of the director, the 
company cannot be bound by it; and even 
if the company subsequently ratibes the 
oontraot without knowledge of the fact 
that it was a oontraot entered into ultra 
vires, the company oannot be bound by 
the contract. The present case does not 
depend upon this principle at all. The 
District Board entered into the contract 
by its agents and the District Board did 
not dispute the liability arising out of the 
contract. The act of the special officer 
was the act of the District Board, and 
therefore the ordinary laws of estoppel 
that arise out of the conduct of prinoi.' 
pals apply equally well to a contract of 
this nature entered into by the District' 
Board through its executive officers withi 
the defendants. 

I may refer before leaving this point to 
a case which I do not think has much 
importance .but deserves mention as the 
learned counsel for the defendants has 
stressed it, viz. 53 M L J 810.^ As this 
was a criminal case, the learned Judges 
who decided it were considering primarily 
what the intention of the accused person 
was; had the accused person who had 
applied for the license the right to use a 
private market? and the decision turned 
upon the facts that it was a private market 
and that there was no reason at all why 
permission to use the market should be 
withheld, provided that the requirements 
as to sanitation and so on were complied 
with. The important section relied on by 
the aooused in that case was one to the 
effeob that if orders on an application for a 
lioense are not oommunioated within 30 
days after receipt of the application by the 
President, the a pplioation should be deemed 
to have been allowed for the year. It was 
held that the order of the Board was ultra 
vires aud therefore no order at all and 
that it bad therefore to be considered that 
the license had not been refused. Entirely 
different considerations arise in the grant¬ 
ing of motor bus lioenses ; and the ultra 

4. Bllsmaa] v. Bmperor, (1996) 16 A I B Mad 
164=106 I 0 716=29 Or L J 136=63 M L J 
810. 
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vires Dafcure of an order does notaffeotthe 
questicu of estoppel. 

The learned counsel for the defendants 
has sought to uphold the decree of the 
lower .Appellate Court by contending that 
the suit was not maintainable, a point on 
which both the lower Courts wore in 
agreement. It is unnecessary for me to 
discuss in detail the considerable amount 
of case law that has been referred to in 
this case, as the learned District Munsif 
has discussed most of the cases very care* 
fully and has, I think, correctly interpre¬ 
ted them. The line of argument of the 
learned counsel for the defendants is that 
the owner of the bus bad tho Common law 
right to take his bus over any road he 
pleased and that the Legielature, by the 
Local Boards Act, has not taken away 
that right but baa only compelled bus 
owners to comply with certain formalities 
—one of them being tho taking out of a 
license. If the license is not taken out, the 

is to take action 
against the bus owners for failing to com. 

ply with the terms of the Act and to ask 
the Court to invoke the powers given to it 
under the Act; for the Board has no cause 
of action outside the Local Boards Act. I 
cannot accept the correctness of the con. 
tention that the owner of a motor bus has 
a common law right to taka his bus over 
any road subject to compliance with a for¬ 
mality. When the common law right to use 
of the roads was being built up. there were 
of course no motor cars in existence; and it 
was always understood that the right to 
the road was one to use it in some reoog. 
nized and usual manner. If in those pre- 
motor car days, some vehicle had been 
driven at a high speed along the roads and 
caused as much damage as a motor oar 
would do to any ill.oonstruoted road, 

1 doubt very nouch whether it would have 
been held that the owner of suoh a vehicle 
had the common law right to do what he 
did and to cause unusual destruction to 
the road. When motor oars first came into 

esistenoB, it was incumbent upon an owner 
to arrange that a man should walk in front 
of the car as a warning that a dangerous 
vehicle was coming. Obviously that pre- 
vented any excessive speed on the part of 
the motor oar and the motor oar could not 
have done any more damage than any 
other carriage or cart. As the speed of 
,motor oars increased, the control of the 
jttse of these oars increased with it; and 
I doubt whether at any time the motor 
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vehicle has bad an unrestricted oommonf 
law right to use the highway. However! 
assuming that suoh a right did at one' 
time exist or most be presumed to have 
existed from the mere fact that a motori 
bus is a vehicle that runs along roads, it' 
seems clear to me that that right waai 
taken away by the Local Boards Act, unless 
the person who wished to use tho highway' 
got permission to do so from the local 
body having jurisdiction. He did not in 
my opinion ever have a right subject only 
to bis complying with some formality. He 
had no right at all to use the road unless 
he got permission from the local body to 
do so, although Courts have held that per. 

• mission should not be withheld except for 
good reason. 

In the present case there was no ques¬ 
tion of withholding permission, for no 
permission was sought for. Most of the 
cases referred to in connexion with the 
remedy of the Board against a person who 
fails to take out a license are oases iu 
which the local bodies have been given 
some power to regulate certain acts within 
their jurisdiction; and it has been held 
that where a body has been given certain 
powers under a statute its remedy for 
disobedience of the orders of the body with 
regard to those acts must be sought with¬ 
in the Act itself. (1902) 2 Oh 183' is a 
fair example of the type of cases on which 
the defendants rely. There, the owners 
of a certain piece of land erected houses; 
but did not make allowance for roads 
through the estate of the nature required 
by the bye.laws of the borough. Th0 
borough thereupon brought a suit for an 
injunction restraining the defendants from 
proceeding any further with their work 
and for a declaration that the borough 
was entitled to pull down any work begun j 
or done by the defendants in oontraven- 
tion of the bye.laws. It was held on the 
facts of the case (1) that the defendants I 
were not laying out or intending to lay I 
out the highways as new streets within 1 
the meaning of the bye-laws; (2) that the I 
bye.laws could not be enforced by aotioo I 
for an injunction, but only by the special I 
remedies thereby provided, or by way ^ I 
information by the Attorney-General; and I 
(3) that no such declaration as asked for I 
ought to be made. It is partly on accoaut I 
of these oases that the learned Distri^ I 

6 . Devonporl Corporation v. Tosat, (1903) * ® I 
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Munsif refused to grant the deolarabion 
and injanotioD prayed for by the Dietriot 
Board. But it was not oonsidered either 
in that ease or in any of the oases referred 
to what rights the body would have had 
if its private property were damaged. If 
the running of the defendants’ bus was a 
nnisanoe to the publio, and the rights of 
the pnblio were in some way infringed by 
the oontinnal running of these bases with, 
out lioense, then, as was aotually the oase 
in (1931) 1 Oh 121,® the Advocate-General 
could bring an aotion on behalf of the 
publio. The question whether the oivil 
rights of a looal body had been infringed 
did not there oome up for disoossion. The 
prinoiple that the learned counsel for the 
appellants seeks to apply has been very 
well set out in the extract from 31 Bom 
e04^ and 50 Mad 91.® 

Where a speoial trlbanal, out of the ordinary 
OoatBe, is appointed by an Act to determine quoB* 
iione as to rights which are the creation oi the 
Act, then, except so far as U otherwise expressly 
^ovtded or neoesearlly Implied, that tribunal’s 
jurlsdlotion to determine those queations is exolu* 
slve. It is an essential oondltion of those rights 
that they should be determined in the manner 
prescribed by the Act, to which they owe their 
ezlstenoe. In each a case, there is no ouster of 
the jurisdiction of the ordinary Oourtsi tor they 
ceyer had any. 

Tbo Looal Board however do not contend 
that there is anything in the Act which 
empowers them in a oase like the present 
to oast the jurisdiction of the Oivil Oourt. 
They merely rely on the fact that they, 
like any private person, have a right to 
bring a salt against any person who does 
damage to their property, and the damage 
alleged in the present case is that of the 
wearing out of the roads which are the 
property of the District Board. No doubt 
the District Board has no complete right 
of property over the roads. As was said 
by King J. in 69 M L J 269® at page 273, 

The piopeity Tested Is such propecty and such 
pcoperty only as is neoeseacy foe the control, pro- 
teotton, and malntenanoe of the street as a high* 
My for public use. 

The District Board baa to spend oon. 
sidetable anms o f money in maintaining 

6. Attorney-Oeneral ▼. Sharp. (1931) 1 Oh 131= 
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the road; and if any person who has no 
authority to use the road causes damage 
to that road, then I can see no reason why 
the District Board should not bring a suit 
for damage caused to its road by the 
unauthorized use. I therefore agree with 
both the lower Courts that the suit as^ 
framed for damages was maintainable. 
The last question that arises for considera. 
tioD is the quantum of damages to which 
the plaintiQ's are entitled. The learned 
Munsif thought that the amount of the 
license fee was a very good guide to the 
Court in arriving at a reasonable estimate 
of the damages. Unfortunately, no satis, 
factory evidence has been let in on this 
bead. The report by the District Board 
Engineer to the Municipality recommend, 
ing certain rates to be adopted in licensing 
buses has been referred to; but the Dis. 
triot Board Engineer himself has not been 
examined. The document, even if admis. 
sibla, can have little value. One naturally 
presumes that in the granting of a license 
the local body not only allows for any 
injury that may result to its road by the 
use of the bus, but also for the pay of the 
staff whose time is taken up in dealing 
with licenses, for office expenses and so on, 
and for some reasonable profit to assist 
the general revenues of the looal body. 
According to the report of the District 
Board Engineer, the license fee collected 
from buses and cars is insufficient for the 
maintenanoe of roads, but there is no evi. 
denoe in support of this. 1 see therefore 
no ground for thinking that the actual 
damage caused to the road by the running 
of the defendants’ buses for ten mouths 
was greater than the amount of lioense 
fee that they bad already paid, which was 
that for a full year at the old rates. 

I therefore find on this point that the 
plaintiffs have not proved that they are 
entitled by way of damages to any larger 
sam than what they have already been paid 
by way of license fees. On that ground the 
Bait has to be dismissed; but as most of the 
disouBsion In three Coarts has been taken 
up by a ooDsideration of technical pleas 
relating to the maiatainability of the salt 
and other issaes arising oat of the written 
statement, with regard to which the defen. 
dants have been ansaoeessfal, the parties 
will be ordered to pay each his own oosts 
in all the Courts. 
o.B.E;yD.S. 
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Venkataramana Rao J. 

Jl/. C. T. U, Chidamlaram Cheitiar — 

Appellant. 

V. 

lianga^uami Tevar and others — 

Hespondents. 

Second Appeals Nos. 1353 to 1307 of 
1932, Decided on 11th February 1937, 
against decrees of Dist. Court, East Tan. 
iore at Negapatam, in A. S. Nos. 203. etc., 
of 1931. 

Civil P. C. (1908), O. 21. Rr. 66, 94—Mort- 
gaged property put to tale in execution of 
mortgage decree—Houie plots in tnorigaged 
property known at jari manait not mention* 
ed in tale proclamation either by description 
or by tpecific turvey numbert but included 
in tale certificate—Plots held not put to tale 
and suit for eviction of persons in pottettion 
of plots did not lie. 

Where in oxecntion of a mortgage decree cer* 
tain bouse plots known aa jarl manais, iooluded 
Id the mortgagtd property and meotiooed in the 
petition for sale wero not mentioned in the sale 
proclamation either by the description as jarl 
naDaia or by speciBo reference to tbeir snrvey 
numbers but were included in tbe Court sale 
certificate issued to tbe auction purchaser : 

Eeld that a suit by tbe auction purchaser for 
ejeolment of persons in possession of the house 
plots did not lie as those plots bad never been pnt 
to sale. The Court salo certificate could not 
confer any title on tbe purchaser inasmuch as it 
was only a formal doenment oonfirming what 
was purchased in tbe Court auction and tbe pur* 
chaser could only base hie title to those plots 
only by virtue of bis purchase at the Court 
anotion. [P 232 9; P 238 0 1] 

B. Batyanarayana — for Appellant. 

K. 8. Deaikan — for Bespondenis. 

Jnd^mQDt, This batob of socond 
appeals arises out of several snits in eject, 
moot filed by tbe plaiDtifl as mirasidar 
and landholder of tbe village of Mela, 
marudur against the several defendants 
who are in occupation of tbe sites described 
in tbe plaints in tbe several suits filed 
against them, The case for the plaintiff 
is that he became the owner of the said 
village by virtue of a Court auction pur. 
obase and that the title to tbe suit pro. 
perty vested in him thereunder, that the 
defendants are in occupation of tbe sites 
on condition of rendering certain services 
to the landlord, that they have failed to 
render such services and therefore they 
have forfeited tbe right to remain on tbe 
several sites. He therefore claimed to 
recover possession of the sites after the 
removal of the superstructures erected on 
the suit sites. The Court sale was in exe. 


oubion of a mortgage decree obtained by 
one Somasundaram Chettiar of Devakot. 
tab and which was later on assigned to 
the plaintilT's father. 

Tbe main defence is that the defendants 
have been in possession of the land for 
generations, that they have got permanent 
occupancy right therein, that the suit sites 
were not comprised in tbe mortgage, that 
no title passed to the plaintiff under the 
Court sale and therefore they are not liable 
to be evicted. One main point in contro. 
versy between the parties in both the 
Courts was whether the sites were aobu. 
ally included in tbe mortgage. The suit 
sites comprised distinct survey numbers, but 
tbe mortgage did not specifically mention 
tbe survey numbers and the description 
of the sites was as jari manais. Both tbe 
Courts concurrently found that they were 
inoluded in the mortgage and that finding 
has not been challenged in second appeal. 
Tbe District Munsif negatived all the con. 
tentions raised by tbe defendants and 
held that they bad no right to remain in 
tbe land and gave a decree in favour of 
the plaintiff. But the learned District 
Judge dismissed tbe plaintiff's suit on the 
ground that no title passed to the plain* 
tiff ip the Court sale. It is against this 
decision that these second appeals have 
been filed. It seems to me that the view 
taken by tbe learned Judge is correct and 
that bis judgment will have to prevaU. 
There is no doubt that tbe mortgagee 
obtained a decree for sale of the entire 
noortgaged property including the suit 
sites. It is also clear that in the execution 
petition filed after tbe final deoreefor sale 
of tbe properties, the plaintiff had asked 
for tbe sale of the suit sites, but unfortu* 
pately, in tbe sale proclamation, those 
sites were not mentioned. The property 
was divided into 18 lots and each lot was 
described by specific survey numbers and 
in none of the descriptions of the several 
lots were these jari manais inoluded either 
by tbeir desoription as suoh or by specific 
refereuoe to tbeir survey numbers, ThJ 
result is that these jari manais were 
never put up for sale. No doubt the 
plaintiff purchased all tbe 18 plots but 
it does not affect the question whether 
the^ said plots were really sold and the 
plaintiff obtained title thereto by virtue 
of the auction purchase. The Court sale 
oeitifioate did really include the plotSi 
but that cannot oonfer title. The Court 
sale certificate is only a forma) dooumeo^ 
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oonfirmiDg what was parobased in the 
Ooart anotioD. The plaintiff oan only base 
bis title to the snit property by virboe of 
bis purchase at the Court auction. The 
defendants who were not parties to exe. 
oution proceedings are entitled to raise the 
defence that the plaintiff is not entitled to 
Sue them in ejectment. It may be very 
unfortunate for the landholder, but be has 
himself to blame. He should have seen 
that these plots had been specifically des. 
oribed in the sale proclamation, and if he 
has failed to do so, he must suffer. 

I therefore confirm the decision of the 
learned District Judge and dismiss these 
second appeals. It must be stated that 
this point was neither raised in the written 
statement nor urged before the trial Court, 
and it was only allowed in the appellate 
Court. I bad some difficulty in coming to 
the oonolasion whether the yiew of the 
learned District Judge was correct without 
the necessary documents on Which the 
said conclusion should be based. I there* 
fore called for the necessary documents, 
namely the execution application, the sale 
proclamation, and the bidding list. I haye 
now satisfied myself after looking into 
those documents that the conclusion of the 
learned District Judge was correct. There, 
fore In the oiroumstanoes, I direct each 
party to bear his own costs throughout. 
Leave refused. 

O.B.K./B.M. Appeals dismissed* 
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Horwill j. 

Publio Prosecutor — Appellant 

V. 

Captain B. Bajagopalan — Acoused — 
Respondent. 

Criminal Appeal No. 316 of 1987, De 
elded on 11th November 1937, from ordei 
of Bub.Divisional Magistrate, Coimbatore 
In Criminal Appeal No. 28 of 1937. 

« Motor Vehielei Act (19M), S. l6-Modro 
Motor VoUeles Rulei, R. 30 {•) — Owner o 

try carryIpg goodr for reward 

llcenio - Offonc. 
under R. 30 (1) U commitlod. 

• ^ ‘"T* ***** 80 (a) was ptimaeil^ 

*® yehiolee whloh ari 

for tta expien patpoM ol lattiog for hire 
but eyen If a motor rahiola U UMd only onoe foi 
raoh a tken on that one oooaelon it li 

nopethdeie let for hire beoanie the owner doee noi 
wdinarlly um hie Iwry for parporee of reward 

“^»**^ *0 oonwy Boodefoi 
reward In Ui priyate lorry, on one with* 


out liceoso bo baa let thiit vobiolo for hire and ao 
commits an offence under R. 30 (1). [P 293 0 2; 

P 234 0 1] 

Appellant in person. 

N. R. Govindachari and S. Raugaoharl 

— for Respondent. 

Judgment.—The accused entered into a 
contract with the District Forest Officer of 
the Nilgiria to convey quantities of sandal, 
wood from the Seigur Range in the Nil. 
girls District to Satyamangalam in the 
Coimbatore District. For the purpose of 
fulfilling bis contract, be used his registered 
private lorry and on one of his trips to 
Coimbatore, the lorry was stopped within 
that district by the Sub.Inspeotor of 
Police, Annur, and when the driver was 
asked for the "G" permit, it was found 
that be bad none; and he and the owner 
were therefore charged by the Coimbatore 
Police under S. 16, Motor Vehicles Act. 
The owner was convicted by the Sub. 
Magistrate of Mettupalayam. In appeal 
the Subdivisional Magistrate of Coimbatore 
held that the oar was actually let for hire 
within the Nilgirls District and that there, 
fore the Courts of Coimbatore District had 
no jurisdiction to try the offence, the Sub. 
divisional Magistrate bolding that under 
R. 30 (a), the motor vehicle is prohibited 
from being let for hire without a “G" 
permit and as the accused’s lorry was let 
for hire in the Nilgiris he could not be 
tried at Coimbatore. He therefore allowed 
the appeal and acquitted the accused. 

The Crown bare appealed against this 
acquittal. The order of acquittal is sought 
to be sustained in this Court not on the 
ground of jurisdiction, but on the ground 
that the Legislature did not intend to 
oompel the owner of a private vehicle, 
who ordinarily uses bis vehicle for his own 
pnrposes, to take out a license merely 
because on one occasion he conveyed goods 
for hire in bis private lorry. It may be 
true that B. 30 (a) was primarily intended 
to apply to motor vehicles which are used 
for the express purpose of letting for hire: 
but even if a motor vehicle is used only 
once for snob a purpose, then on that one 
occasion it is nonetheless let for hire 
because the owner does not ordinarily use 
bis lorry for purposes of reward. A number 
of oases have come before this Court in 
which the owners of private oars who 
acquired their oars for their own profes. 
sional purposes have been convicted 
because they have received a reward frooi 
persons oartied' in their oars. It has been) 
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held that by eo doing tba owner was guilty 
of lotting the oar for hire. Similarly, if a 
iperaoD oodertakes to convey goods for 
[reward in his private vehicle, he has let that 
vehicle for hire and so commits an ofTenoe 
under K. 30 (l), Motor Vehicles Rules. 
The conviction of the Sub-Magistrate 
of Mettupalayam was therefore right and 
the order of the Subdivisional Magistrate, 
Coimbatore, allowing the appeal and ac¬ 
quitting the accused was wrong. The 
Government appeal will therefore be 
allowed. 

It is urged that this is a technical 
offence, in that the accused did not wilfully 
infringe any rule and probably honestly 
believed that he was under no obligation 
to take out a G” permit; and that he 
should therefore be fined only soma nominal 
sum. It seems probable however that the 
amount of fine that has been levied from 
him is appreciably less than the amount 
he would have been compelled to pay for 
taking out a “G” permit for the period for 
which he was conveying sandalwood from 
the Seigur Range to Satyamangalam. In 
restoring the order of the Sub. Magistrate, 
the fine inflicted by the Sub-Magistrate, 
will be re-imposed. not so much as a 
punishment for innocently infringing a 
taohnioal rule, but as a sum to be paid to 

Government towards the loss of license 
fees. 

O.R.K./D.9. Appeal allowed. 
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Burn and Lakshmana Rao JJ. 

^inor S. Venkatasubramania Sarma — 
Appellant. 


7 . 

United Planters* Assooiation of South 
India — Respondents. 

Appeals Nos. 16 and 66 of 1936. Decided 

on 33rd September lb37 against order of 

Sub.Judge, Coimbatore, D/. 26tb August 
1986* 


«U) Provident Fund-E«pIo,M of coi 
pajy dying while .till in terviee - HU co 

not li.KU I*® provident lund a 

oot liable lo attachment to defray Mi debt 

lEihn^flnl company. Alter hie death. bU oa 

company*! provident fond w< 
Bttaobed in exeouklon to defray hli debts : 

provident far 

provident fond were s 
liable to attachment to defray hla debts. 

tP 936 0 


^ (b) Married Women’s Property Act (1874), 
S- 6—Expresiioo " policy of insurance ” dees 
not mean proposal or prospectui-^For a policy 
to come under S. 6, it must appear on face of 
policy I hat it is effected for benefit of wife or 
children. 

Although for certain parpeaes in oases of dispute 
botween the insurer and the insured, it may be 
Qccejaary to look into the proposal or the pros¬ 
pectus or even to construe the prospectus as though 
it were part of the policy, the terms of B. 6 are 
olear and unambiguous. The expression “ policy 
of ioBuranoe ” in that aeotion is to be taken in the 
ordinary meaning of those words, and does not 
moan the proposal as well as the company’s pros* 
pectus : AI a 1936 Mad 635, Bel. on. 

[P 986 0 1] 

In order that a polloy may oome under 8. 6, it 
must appear on the face of tba document that the 
policy is eQeoted for tbo benefit of the wile, or the 
wile and children, or any of them. [P 286 0 3] 

D. Ramaswamy Aiyengar and T. ?• 
Kanuabiran — for Appellant, 

King and Partridge — for Respondents, 

Burn J.—These two appeals are pre¬ 
ferred against the order of the learned Sub¬ 
ordinate Judge of Coimbatore passed on 
E. P. R. No. 349 of 1935 in 0. 8. No. 261 
of 1934. 0. S. No. 261 was a suit filed 
by the United Planters’ Assooiation of 
Boutb India against a minor, B. Venkata- 
subramania Sarma, by his guardian. The 
suit was based upon the allegation that the 
father of the minor, Sondareswara SarmSi 
who had been employed as an aoeoantant 
by the Assooiation had misappropriated 
Be. 7600 of the Association’s money. A 
decree was passed in favour of the Assooia¬ 
tion againet the separate assets of the 
deceased Snndareswara Sarma if any in the 
hands of the minor defendant. The Asso- 
oiatioD got an attachment before judgmoot 
of three snms: viz. (1) a snm of about 
Bs. 5000 representing the oontribntions of 
Sundareswara Sarma to the Association's 
Provident Fund; (2) an insnranoe policy of 
Bs. 1000 and (3) an insurance policy of 
Bs. 4000. Both the policies are issued by 
the Oriental Government Seonrity Bifs 
Asscrance Company Ltd. and copies of the 
policies were filed as Bxs. 1 and 3. The 
learned Sabordioate Jndge held that tbs 
amount of Bs. 5000 representing Bandar* 
eswara Barma’s contributions to the ProvI* 
dent Fund could not be proceeded against 
and be came to the same decision with 
regard to the amount of Bs. 4000 dne undsr 
Policy No. 353009. bat he held that tbs 
amount of Bs. 1000 covered by Policy 
No, 123164 could be proceeded againsi 
The learned Sabordioate Judge said in bis 
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fadgment fchat it bad been fairly ooDoeded 
bn behalf of the defendant that the sum 
of Bs. 1000 oonld be proceeded against. 
Mr, Ramaswami Aiyengar who appears for 
the appellant in A. A. 0. No. 16, says that 
the guardian of the minor defendant did 
not give the vakil in the lower Court any 
authority to make any such ooncesaion. 
We must take the learned Judge's obser. 
vation as representing the faot that the 
vakil whether with or without authority 
did make that oonoession, but it is not 
neaeseary to embark upon a disoussion of 
whether the vakil had authority to make 
such a concession since we propose to con. 
aider that appeal also on its merits. Appeal 
No. 56 is filed by the Association Irom the 
decision of the learned Judge bolding that 
the decree-holder was not entitled to pro. 
ceed against the amount of the policy for 
Bs. 4000 and the amount in the Provident 
Fund, 

With regard to the amount in the Provi¬ 
dent Fond, we agree with the learned Sub. 
ordinate Judge. An attempt was made to 
argue that the deceased Sundareswaia 
Saima has been dismissed from the Asso. 
oiation's service before he died. The learn, 
ed Subordinate Judge refused to allow that 
point to be raised before him. He said 
that if this were the faot, it ought to have 
been stated when the deoree-holder first 
sought to attach the property. He saye in 
para. 7 that it transpired at the trial that 
the deceased died while he was still in the 
service of the Association. This we are 
told is incorrect, but we note that the judg. 
ment in the suit itself begins with a recital 
that the Association sued to recover a cer. 
tain sum of money from the son of Bondar, 
eswara Sarma, ** who was employed under 
the Association as an accountant from 
1927.28 till his death in 1934. We there, 
fore follow the learned Subordinate Judge 
in declining to allow it to be argued on 
behalf of the Association that Bundar. 
eswara Barma was dismissed before be died. 
This being so, we are of opinion that the 
rules of the Provident Fund are such that 
Bundareswara Barma's coDtribatione to the 
Provident Fund are not liable to attach¬ 
ment to defray his debts any more than 
the contributions of the Association itself, 
iln faot if it be taken that Bundareswara 
fiarma died in service, it is not really pos. 
Uble to maintain that his oontributlons 

(were liable to attachment. 

1 

Tha seal oontest is with regard to the 


two policies of insurance. We are of 
opinion that there is no difference between 
the two. Both of them are liable for the 
debts of Bundareswara Sarma, or neither. 
The learned Subordinate Judge seems to 
have been influenced by the concession 
already referred to when be held that the 
policy for Bs. 1000 could be proceeded 
against. With regard bo the policy for 
Hs. 4000, be has referred to a pamphlet, 
Ex. 3, issued by the Oriental Government 
Security Life Assurance Co. Ltd. In that 
pamphlet, the policy in the form Ex. 2 is 
advertised as providing the most practical 
form of protection obtainable for the wife 
and family of the assured. The policy is 
called a perfect protection policy. The 
learned Subordinate Judge after reading 
the provisions comes to the conclusion 
that the policy "is more or less on a line 
with life assurance policies covered by 
the Married Women’s Property Act and 
that the policy is covered by the ruling in 
55 Mad 171.^" 8. 6, Married Women's 
Property Act, is quite deflnite. It runs as 
follows : 

A policy of iDBaraoce eficoted by any married 
man on bis own life aod expressed on the face of 
U to be for the benefit of hla wife or of his wife 
and bis children, or any of them, shall enure and 
be deemed to be a trust for the benefit of his wife 
or of bis wife and children or any of them aooord* 
log to the interest so expressed and shall not so 
long as any object of the trust remains be subject 
to the oontrol of the husband or to bis oieditors 
or form part of bis estate. 

If the amounts of these policies are to 
be saved for the minor defendant in this 
osse, it must be because they come strictly 
within the terms of S. 6, Married Women's 
Property Act. It will not do to say, as 
the learned Subordinate Judge says, that 
these policies are "more or less on a line 
with Life Assurance Policies covered by 
the Married Women's Property Act.” Now 
it cannot be disputed that on the face of 
these policies themselves there is no ex. 
pression that they are for the benefit of 
the wife or of the wife and children of the 
insurer. Mr. Bamaswamy Aiyengar for 
the appellant in A. A. 0. No. 16, realizing 
this wishes to contend that the policy does 
not mean merely the policy as issued by 
the Company but most be taken as inolod- 
ing the proposal filled in by the Insaret 
and also if necessary any prospeotas isaoed 
by the Company. He relies npon the 

1. Abhlramavall Ammal v. Official Trastce of 
Uadtac. (1089) 19 A I B Mad 990sl41 10 
660=86 Mad 1T1=6S M L J 111. 
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decision io 25 Mad 183.^ Wa are of opi. 
Dion that this case has no bearing upon 
S. 6, Married Women’s Property Aot. 
Although for certain purposes in oases of 
dispute between the insurer and the insur. 
ed it may be necessary to look into the 
proposal or the prospectus or even, as 
stated in 25 Mad 183", to oonatrue the 
prospectus as tbongh it were part of the 
policy, we think the terms of S. 6, Married 
Women’s Property Aot, are clear and un. 
ambiguous and that the expression ‘policy 
[of insurance" in that section is to be taken 
\n the ordinary meaning of those words. 
The proFision was passed in order to 
create a trust in favour of wife or wife 
and children. For this purpose it is enacted 
that the policy which is to create such a 
trust must be “expressed on the face of it" 
to be for the beneht of the insurer’s wife 
or wife and children. This, we think, is 
clearly intended as inter alia a measure of 
protection for persons who might be 
induced to take an assignment of the 
policy. If there is an expression on the 
face of the policy that the policy is for 
the benefit of the insurer’s wife or wife 
and children, the prospective assignee will 
ibe put on his guard. This would certainly 
not be the case if the term “policy of 
iDsuranoe" were interpreted to mean the 
proposal as well as the Company's pros, 
ipeotua. This view is supported by the 

decision of Yenkabasubba Rao J. in 71 

M L J 39. In that case the amount of 
the policy was expressed to be payable 
to the person or persons legally entitled 
thereto. In the present case in the 
column, to whom payable" in Ex. 2, we 
nnd the words : 


P. C., are nob fulfilled. There is no allegS'- 
tioQ that they were shut out by the lower 
Court and wa do not find them necessary 
in order to enable us to pronounce judg. 
ment. We think it is right bo say as 
Venkatasubba Rao J, said in the case 
already referred to, that under S. 6, Mar. 
ried Women’s Property Act “for a trust 
to arise it must appear on the face of the 
document that the policy was effected for the 
benefit of the wife or the wife and children 
or any of them." We have been referred 
to the case decided in 55 Mad 171* in 
which Madhavan Nair J. construed in 
favour of the wife a life-insurance policy 
in which it appeared that the amount was 
payable ' to the assured or his wife if be 
predeceases her." Since those words did 
appear on the face of the policy in that 
case we do not think that it is necessary 
to discuss the judgment of Madhavan 
Nair J. bub we are quite clear that we arc 
not prepared to go even further than he 
went. It would be necessary to go a great 
deal further in this case in order to accept 
the contentions of Mr. Ramaswamy Aiyen. 
gar, because neither of the policies in tbic 
case mentions the wife or the children of 
the insurer. It follows that A. A. 0. 
No. 16 of 1936 is dismissed with costs and 
A. A. 0. No. 56 of 1936 is allowed with 
regard to the amount of the Policy No. 
353009 and dismissed with regard to the 
amount of the Provident Fund. The appel* 
lant and the respondent in A. A. 0. No. 66 
of 1936 will pay and receive costs proper* 
tioDate to their success. 

C.R.K./D.9. Order aceordinglv* 


The pcopoaer s asaigos or bla proving eieoB 

fihall tBke out represeoUtion from any Bti 
Court to hie estate or limited to the mo^ys i 
able under this policy. ^ 

There is nothing on the face of eithe; 
these policies to indicate that the polii 
were effected for the benefitoftheinsun 
wife or wife and children or any of th. 
Mr. Ramaswamy Aiyengar wishes us 
admit in evidence copies of the propoj 
made by the insurer in pursuance of wh 
these policies were issued. We are refus 
to admit those copies since we find t! 
the reqnirements of 0 . 41, B. 27, Ci 

2. Oriental Government Security Life Aeaura 

m=u m'l^ 

^1936) 23 A ] 

Mad 686-164 I C 466=71 M L J 89 . 
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Pandrang Row and 
Venkataramana Rao JJ, 

Hamatwamy Chettiar and others ““ 
Appellants. 

V. 

S. M, Manickam Chettiar and 
others — Respondents. 

Appeal No. 52 of 1932, Decided on 6fch 
October 1937, against decree ofSub.Jndgfft 
Devakobtah, in 0. S. No. 198 of 1930. 

(a) Family Saltlement—Consideration. 

A bona fide eettUment of a family diepule does 
not require any specific ooneideratlon to eoppoi* 
it. [PSS8 09J 

(b) Transfer of Properly Act ( 1682 ), S. 

^Assignment of actionable claim—Pertieulat 

form or consideration is not essential—Inl«‘ 
hon to transfer should be cleat 
language. 




1938 

BeotioD ISO does do( require that the aeBign* 
•sneot of an aotlonable olaim ebouid be in any 
■partloular form or that there should be coceidera- 
iioD for it. 1^0 particular worda are neccseary 
to effect the traoefer of a debt or auy beneficial 
interest In moveable property if the intention to 
transfer is cleat from the language used : 30 Mad 
76, Bel. on. (P 238 0 2] 

(c) Limilation Act (1908), Art. 60—Sum at 
deposit with banker in j's name — Sub* 
sequent agreement between A and B arrang* 
ing portion of deposit to be transferred to B 
the rest going to benefit of ^ *— Suit by A 
■against banker for recovery of deposit— 
Art. 60 held applied. 

A sum was lying with a banker as a deposit in 
the name of one A. In a subsequent arrangement 
between A and B, it was arranged that a portion 
of the deposit should be transferred to B while 
the other portion should go to the benefit of A. 
Subsequently A sued the banker for the recovery 
of the money lying In his name as deposit : 

Meld the arrangement did not change the 
nature of the sum as a deposit with a banket but 
etiil remained as a deposit payable at A’sdemand. 
Art. 60 therefore was applicable to the suit. 

[P 239 C 1] 

M. Patanjali Sastry and T. K. Snndara. 

raman —/or Appellants. 

V. Bajagopala Ayyar and T. V. 

Bamiah — for Respondents. 
Pandrang Row J.—Thig ie an appeal 
from the decree of the Sobordioate Judge 
of Devakottah dated 22Dd February 1932 
io 0. B. No. 196 of 1930 on big file. The 
euit wag one ingtituted by the two plain, 
tiffs to recover nearly Re. 13,000 from 
defendants 1 to 4. The suit olaim wag 
baged on a dooument dated 2nd February 
1926, Ex. A. That dooument was brought 
about as the result of an arrangement 
arrived at between the plaintiffs on the 
one hand and defendant 5 on the other 
immediately after the death of the sister 
of defendant 5 who bad been married to 
plaintiff 1 who wag then a minor. In faot 
the cage of the plaintiffs was that disputes 
arose about the properties that had been 
given to this lady Valliammai Aohi at the 
time of her marriage between plaintiff 1 
and defendant 5, eaob claiming the money 
ag his. This dispute aroee before the corpse 
wag removed from the bouse of plaintiff 1 
and a number of oaste men and relations 
acted as panohayatadars and pronounced 
their opinion in aooordanoe with which 
the document Ex. A was executed by 
defendant 5 and plaintiff 2 on behalf of 
the then mbor plaintiff 1 and attested 
by the panobayatadarsi one of whom was 
defendant 1 with whose firm the moneys 
had been deposited. Defendant 1 did not 
nontest the suit. Defendant 2 pleaded 
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that be was not a necessary party to the 
suit. Defendants 3 and 4 put forward the 
olaim of defendant 5 to the moneys in 
question and defendant 5 was the prinoi. 
pal contesting defendant. Ilis case was 
that, excepting a small portion, the moneys 
had been given by his family at the time 
of the marriage and that on the death of 
the girl without leaving any issue the 
same should revert to bis family according 
to the custom among the Nattukottai 
Cbetties. As regards Ex, A, defendant 5 
completely denied that there was any 
arrangement as alleged or that be had 
signed Ex. A. The most important of the 
issues framed by the Court below were 
issues 1 to 3 and 7. The first three issues 
raised the question whether the arrange, 
ment relied upon in the plaint and Ex. A 
were true and whether defendant 5 had 
consented to it and acquiesced in it. 
Issue 7 related to the question of limita. 
tion. All the important issues were decided 
in favour of the plaintiffs and the learned 
Subordinate Judge made a decree accord, 
ingly in favour of the plaintiffs and against 
defendants 1 to 4. 

In the present appeal by defendants 1, 
3 and 5, the following points have been 
argued by their learned advocate : (l)thab 
Ex. A is not a binding contract or agree¬ 
ment as it is not supported by oousidera. 
tion and (2) that the suit is barred by 
limitation. It is hardly possible to ques. 
tion the correctness of the finding of the 
Court below that Ex. A was actually exe. 
outed by defeudantfiaftertbepaDobayata. 
dara had settled the terms thereof on the 
date which Ex. A. bears. Defendant 5 
who is the only witness examined on bis 
side no doubt denied that be bad agreed 
to any snob arrangement or that he signed 
in Ex. A., but there can be no doubt that 
bis evidence on these points is completely 
false and so far as this part of bis case is 
concerned, there cannot be the least doubt 
that it is devoid of truth. The execution 
of Ex. A by defendant 6 as well as by 
plaintiff 2 is proved by three panohayata. 
dare, P. Ws. 1, 2 and 4. one of whom, 
namely P. W. 1 is a man of substance 
occupying a high rank in society being a 
Bao Bahadur, M. B. E. and an ex.member 
of the Legislative Council. Their evidence 
has been accepted by the Court below and 
there can be no doubt that their evidence 
as regards the execution of Ex. A. by 
defendant 6 is true. In a subsequent doou. 
ment (the ezeoation of which is admitted 
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by defendant 5, Ex. C) executed a few 
months afterwards, there is a reference to 
an amoont of Rs. 1100 credited in the 
name of defendant S’s son in defendant Is 
firm which cannot be anything other than 
a similar amount agreed to be oredited to 
the same person in the same firm accord, 
ing to Ex. A. Defendant 5 is unable to 
give any account as to where this amount 
of Rs, IICO came from or bow it came to 
be credited in the name of his son. Ex. C. 
therefore furnishes independent evidence 
in support of the plaintitl’s case that 
defendant 5 executed Ex. A. 

On this part of the case, we have not 
the slightest hesitation in agreeing with 
the finding of the Court below, viz. that 
there was a dispute, that there was an 
opinion expressed by the panohayatadars 
and that a family arrangement was come 
to which is embodied in Ex. A, which was 
signed by defendant 5 and by plaintiff 2 
and attested by the panchayatadars. The 
evidence in the case permits of no other 
oonolusioD, viz. that there was a dispute 
about the money that had been deposited 
with defendant I’a firm at the time of the 
marriage in the name of the then miuor 
plaintiff 1 and that this dispute was settled 
in the manner indicated in Ex. A. As 
regards the contention that Ex. A is not 
enforceable against defendant 5 by reason 
of the absence of consideration therefor, 
it is sufficient to say that according to 
Ex. A Itself the consideration was the 
settlement of the dispute that had arisen 
and the restoration of peace and harmony in 
the family. In this connexion it must be 
mentioned that defendant 6 himself is 
married to the sister of plaintiff 1 and 
that lady was alive at the time. It was 
therefore necessary in the interests of 
family harmony that the dispute shonld 
be amicably settled. The mere fact that 
the claim of one of the parties to the dis. 

.. ... ^ 01076 Idgal foanda* 

tion than that of the other does not neces- 
aatily ahow that the diapnte waa Eot hona 
nde or that the arrangement was not a 
proper family arrangement. There is 
nothing m the evidence which throws 
doubt on the bona fide character of the 
dispute or the propriety of the arrange, 

P already the oonteat 

m the Court helow was about the truth 

0 the arraugement and the geuuineneaa 
of Ex. A. Under Ex. A defendant 6 him- 
kU got aome beneht in the aenae that a 
portion of the money, viz. Bg. HOQ was 
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agreed to be set apart or credited in favour 
of bis son aud it was only the balance 
that was to be drawn by plaintiff 2 for the 
benefit of plaintiff 1 from the firm with 
which the money was lying. We are 
therefore of opinion that Ex. A oannot be 
considered to be invalid or unenforceable 
any alleged want of consideration. 
The bona fide settlement of a family dis. 
pute does nob require any specific oonsi. 
deration bo support it. 

Exhibit A indeed can be viewed !□ 
another light viz. in the light of so 
assignment of an actionable claim with, 
in the meaning of S. 130, T, P. Act. 
The writing that is contained in Ex, A 
18 snffioient to show that the iuten- 
tion of the parties was that one portion of 
the money lying with defendant I’s firm 
should^ belong thenceforward to defeu. 
dant 5 8 son and the other portion should 
belong to plaintiff 1. It must also be 
remembered that defendant 1 himself was 
a party to the arrangemeut in the senss 
that he acquiesced in it and attested 
Ex. A. S, 130, T. P. Aob, does not require 
that the assignment of an actionable, 
claim should be in any particular form or! 
that there should be consideration for it;' 
As vvas observed in 30 Mad 76* at p. 77, m 
particular words are necessary to effec 
the transfer of a debt or any benefiola 
interest in moveable property and n 
particular words are necessary to effeo 
such a transfer if the intention to transfe 
is clear from the language used. 

^ It is iu the light of these general prin¬ 
ciples that the documents that ware the 
subject matter of discussion in 27 Bom 
150 and 16 I 0 708^ were considered to 
amount to assignments. We might refer 
also to (1886) 17 Q B D 442.* The intern 
tion that oan be gathered from Ex. A ie 
in our opiuion fairly clear and that intent 
tion was that the money that was lying bn 
defendant 1 s firm shonld be split up into 
two parts, one of which was to belong to 
defendant 5’s son and the other to the 
then minor plaintiff 1 for whose benefit it 
became payable to the order of plaintiff 3. 
This operates as an assignment of the 
entire debt in two separate portions to 

Venkataohalam Pattar, (iMfl 
- V?® '^6=16 M L J 664, 

a. Nandu Bai v. Gau, (1903) 27 Bom 160=** 
Bom L R 961. 

3. KoDljetti Vearaswamy v. Varada VeeraflM®yi 
(1919) 16 1 0 ?08. 

Harding, (1886) 17 Q B D 
66 L J Q B 462=34 W R 776. 



1938 Padmanabhuni v, Dist. Board, Kistna {Beasley C, J.) Madras 23D 


two eoparate iDdividaals. It is UDneoes. 
sary to dilate on this aspeot of the goes. 
tioQ beoaose it does not appear to have 
been oonsidered in the Court below and it 
will therefore be enough to rest onr deoi. 
fiion on the basis that Ex. A is something 
Other than an assignment, viz. a family 
arrangement in settlement of a bona fide 
dispute. 

The other point whioh raises the ques* 
tion of limitation oan be more briefiy 
dealt with. The date of Ex. A is no doubt 
2nd February 1926 whereas the plaint 
was filed on 11th April 1929, i. e. a little 
more than three years after the date of 
Ex. A. The question is whioh is the 
Article which applies to a claim of'the 
present nature. If it is Art. 60, as found 
by the Court below, there is no doubt 
that there is no bar of limitation because 
no demand was made till 1928. It is 
however contended that this is not a 
claim to whioh Art. 60 oan apply but that 
Art. 115 applies. This Article relates only 
to claims for compensation for breach of 
a contract. The present claim is not for 
compensation but merely to obtain money 
which is lying with a banker’s firm to the 
credit of plaintiff 1. The original deposit 
of the money at the time of Valliammal 
Aohi’s marriage was undoubtedly a deposit 
with a banker and this position has not 
been disputed before us. It is however 
contended that after the execution of 
Ex. A the position was radically changed 
and the money was no longer a deposit 
with a banker. We fail to see bow this 
transformation oan be said to have been 
effected by Ex. A. On the other hand 
Ex. A clearly says that the portion of the 
money that was to go to plaintiff 1 was 
payable to the order of plaintiff 2 by the 
firm with whom the money was lying. 
She original deposit itself was in the name 
lof plaintiff 1 and the arrangement came 
to nothing more than that a portion of what 
was deposited should be paid for the bene« 
fit of plaintiff 1 and to the order of plain, 
tiff 2. In other words that money still 
remained as a deposit payable on demand 
to the order of plaintiff 2. These last 
words were Inserted because plaintiff 1 
was a minor and could not draw the 
money himself. We are of opinion that 
the lower Court was right in Its view that 
Art. 60 applied to the present suit and 
that the right to sue did not aeome till 
(there was a demand and a refosal; and if 
this is the ooneot viewi It is clear that the 


suit is not barred by limitation. Wa 
therefore concur in the finding of the Court 
below on this point also. The result is 
the appeal fails and it is dismissed with 
the costs of the plaintiff, respondents. 

C.R.K./d.S. Appeal dismissed. 


A. I. R. 1938 Madras 239 
Beasley 0. J. 

Padmanabhuni Narasimhadas — 

Petitioner. 

V. 

Dist. Board of Kistna, Masulipatam — 

Respondent. 

Civil Revn. Petn. No. 784 of 1935, De. 
elded on 10th December 1936, from decree 
of SubJudge, Bezwada, in Small Cause 
Suit No. 286 of 1934. 

I^ladras Local Boards Act (14 of 1920), 
S. 225*~Tcst for applicability of S. 225—Suit 
for balance of amount due under contract 
made witb District Beard to construct cub 
vert on road within its area is notgoTerned 
by S. 225. _ 

Though a oaee under 8. SSS does not stand to 
be determined in the light of a somewhat similar 
provision in the Fublio Authorities Proteotion 
Aot in England which no doubt was the parent of 
the provision not only in the Madras Local Boards 
Aot but also in the Madras District Municipali¬ 
ties Aot but is somewhat differently worded being 
rather more general in its provisions, yot the same 
principles applioable to Englisb law apply to a 
case under B. 235* [P 210 C 1] 

The teal test to be applied for the applicability 
of 8. 226 is whether what was complained of was 
some aot done in pursuance of the statute. To a 
suit to recover the balance of amount due under a 
contract made with a Distriot Board to construct 
a culvert on one of-the roads within its area, 
8 . 335 does not apply and hence to such a suit the 
bar of limitation mentioned in that section does 
not apply : C. R. P. No. 1923 of 1934, Rel, on; 
AIR im Mad 913, Disting, [P 211 0 1] 

G. Krishna Arya and N. Jaganmobau 

— for Petitioner, 

A. Laksbmayya — for Respondent. 

Order.—The suit, the sabjeot of this 
oivil revision petition, was instituted by 
the petitioner against the IMstriot Board 
of Eiatna to reoover the balance of an 
amount due to him under a oontraot made 
with that District Board. The oontraot 
was to ooDstruot a culvert on one of the 
roads within the area of the District 
Board. Amongst the defences raised in the 
suit was one of limitatioo, it being pleaded 
that, as the suit had not been filed within 
six months of the accrual of the cause of 
action, it was barred by reason of 8. 225, 
Madras Local Boards Aot. The lower 
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Court, after a careful and elaborate esami. 
nation of the authorities touching this 
luestion, held that the case oatne %vithin 
the provisions of that section and the suit 
not having been filed within six months 
from the date of the cause of action dis. 
missed it as being barred by limitation. 
In noy view that decision was dearly 
wrong. Whilst this case does not stand 
to be determined in the light of a some, 
what similar provision in the Public 
Authorities Protection Act in England 
which no doubt was tbe parent of the 
provision not only in tbe Local Boards 
Act but also in tbe District Municipalities 
Act but is somewhat differently worded 
being rather more general in its provi¬ 
sions, nevertbelesB I am of tbe view that 
'the same principles apply here, although I 
am not basing my decision upon tbenc. It 
is conceded here by tbe learned counsel 
for tbe respondent Board who has argued 
the case with tbe greatest ability that 
although under S. 1, Public Authorities 
Protection Act in England suits arising 
out of contracts claiming the balance of 
money due for work done or goods supplied 
are not protected, be oontends that, by 
reason of tbe different wording of the 
Local Boards Act hare, a suit as this does 
come within the provisions of S. 225. 
Contrasting that section with the some¬ 
what similar provision in tbe District 
Municipalities Act, it will be seen that in 
the latter, suits for damages and oompensa. 
tions are referred to while in tbe former 
there is no such limitation and instead the 
words “no suit or legal proceeding" are 
used. Contrasting that section with 5. 1, 
Public Authorities Protection Act, I am 
bound to say that it is certainly more 
similar to the latter than S. 350, District 
Municipalities Act. 

I am satisfied that such a suit as this 
does not come within tbe provisions of 
S, 225, Local Boards Act. I was referred 
to a very early decision of this High 
Court, viz. 2 Mad 124.^ There the suit 
was brought to recover from the Munioi. 
pal Commissioners of Madura tbe balance 
of a sum of money due for timber supplied 
under a contract duly made with them; 
and it was held that the plaintiff was 
entitled to sue on the breach of contract 
without giving notice, such a suit not fall, 
ing under the provisions of S. 168, Towns 
Improvement Act (3 of 1871. Madras). 

1. Mayandl v, lIcQabae, (1879) 3 Mad 124, 


The words of that section as they are sat 
out in tbe judgment are that such notice 
must be given when a suit “is brought 
against tbe Gommlssioners or any of their 
officers or any person acting under their 
direction for anything done under the 
Act". It is difficult to imagine any more 
geoeral words than those. Yet, dealing 
with that section with those very general 
words, it was held that such a salt as that 
was not protected by that section. The 
words there are even more general than 
those in S. 225 and I find it very difficult 
to distinguish between a suit claiming the 
balance of a sum of money due for goods 
supplied under a contract made with a 
local Board and a suit claiming the 
balance of an amount due for work done 
under a contract made with a Local 
Board. 

In my view, both these suits are indig. 
tinguishable in their nature. The learned 
Subordinate Judge has relied upon amonget 
other oases 58 Mad 746,* a Bench deoision 
of this Court. That was a decision of 
Varadaobariar and Burn JJ. There tbe 
claim was a different one to that here. 
There the suit was filed against the Die* 
triot Board more than six months after tbs 
aoornal of the cause of action olaimicg 
damages on the ground that its Freeident 
improperly cancelled a contraot of Issss 
for one year of the tolls in oertaio places. 
It was stated to have been entered into by 
him with tbe Board through its Vies* 
President. The President in performancs 
of what be (the President) thought 
his duty under the Madras Local Boards 
Act, as he interpreted the same, accepted 
a higher offer by another person and tbs 
cancellation of tbe acceptance of tbs 
original offer was the neoessary result. D 
was held that S. 225, sub-ss. (l) sod (S/i 
Madras Local Boards Act, applied and tbs 
suit was out of time and that, though tbs 
distinction between actions on contraot 
and actions independent of contract nsT 
be convenient enough as a working rule to 
such oases, tbe real test to be appliod ffos 
whether what was complained of was sonis 
act done in pursuance of a statute. It 
held in that case that tbe act done was ib 
pursuance of a statute the right to oollw* 
tolls being a special privilege conferred W 
statute upon local bodies under the tei^ 
of S. 106 (l), Madras Local Boards ^ 

3* Athlmaouil Muhammad v. Malabat 
Board, (1986) 32 A I B Mad 318=165 A 
991=66 Mad 746=68 M L J 126. 
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being aothorized either to manage the ool. 
Uotion of the tolls themseWes or throngh 
their own agenoy or to lease them oat. 
The facts in that case, in my view, are 
entirely dUtingaishable from those here, 
and in this view I am supported by the 
recent nnreported decision of Venkata, 
ramana Bao J. in 0. B. P. No. 1013 of 
1934. There the plaintiff instituted a suit 
of an exactly similar nature to this to 
recover money due to him for work done 
under a contract with the District Board. 
The learned Judge says : 

The aotioo is thus based upon moneys due and 
seooveiable onder a oonbcaot. The learned Bub- 
ordinate Judge non-BUited the piaioiiS on the 
ground that the requisite notice onder S. 226, 
Madras Local Boards Aot had not been glren. In 
'm; view, this opinion is ansonnd. This section 
was recently Interpreted by a Bench ol thla Court 
wherein the correct principle of Interpretation was 
Said down thus: 


. The real test is whether what is complained of 
[is some aot done in pursuance of the statute. In 
oases where there is no dispute as to the existence 
of a oontraot, all farther rights and liabilities 
between the parties ate governed by the ordinary 
law relating to oontraots, and It is true enough in 
enoh case to say that the tights and liabilities of 
the parties in respect of the oontraot are matters 
of ordinary law and not matters governed by the 
atatnte. 


The learned Judge was there referring 
to the decleion reported in 58 Mad 746.’ 
He further on etates : "We must take the 
plaint as it Btande and the action was per. 
feotly competent." Taking the plaint as 
it stands, it is a claim for the balance of 
an amount due under a contract and all 
defences which are open to a defendant in 
such a suit are open to the defendants 
1 jhere. But it is quite obvious that S. 226 
I does not apply to the case and that there 
I U therefore no different period of limita. 

tiott than there is to ordinary suits under 
I oontraots. Bor these reasons, I am satis. 
I ^ed that the lower Court's judgment was 
I 'wrong and must be set aside and the suit 
^ remanded to the lower Court for disposal 
^ aoooxding to law. The petitioner will have 
I bis oosti here; and costs in the lower 
Court will abide the lasnlb of the trial. 

J '<J.r.K,/d.8 . Judgment set aside. 
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Pandrang Row and 
Venkataramana Rao JJ. 

K. Eangaswami Reddiar — Appellant. 

V. 

K, Venkataperumal Reddiar and 

another — Respondents. 

Appeal No. 388 of 1932, Decided on 
5th October 1937, against decree of Rub. 
Judge, Cbingleput, in 0. S. No. 11 of 1930. 

Court'fees Act (1870), S. 17 — Cause of 
action based on deed of settlement — Two 
reliefs claimed in respect thereof, one on 
footing of validity and other on footing of 
invalidity of deed—Such reliefs are not dis¬ 
tinct subjects. 

The test which is some'limes laid down in order 
to ascertain whether two or more olaima oonati- 
tute different subjects within the meaning of 
8. 17, viz, whether different suits might have 
been instituted in respect thereof, is not decisive 
one : A I i? mO Mad 8$3 (F B), Foil. 

CP 242 0 1] 

Where a cause of action was based on settle* 
ment deed and two teliofe were claimed in res¬ 
pect thereof, one on the footiog of the validity of 
the deed and the other on the footiog of its invalid 
dity : 

Held that the two reliefs olalmed did not orQ* 
stltute two distinct subjects within the meaoiag 
of B. 17. (P 242 0 2] 

K. S. Champakesa Ayyangar — 

for Appellant, 

A. Briraugaohari — for Respondents, 

Judgment.^Tbe main point in this 
appeal is what is the court-fee payable on 
the plaint. As a result of two decrees 
obtained in two suite, 0. 8. No. 15 of 
1912 on the file of the Court of the Bub. 
ordinate Judge of Cbingleput, and 0. S. 
No. 47 of 1910, on the file of the District 
Court of Cbingleput, one Krishna Beddy 
was entitled to recover possession of certain 
immovable properties from defendants 1 
and 2 on payment of a certain sum of 
money to them. Some time after these 
rights were finally ascertained by the said 
decrees, be snrtendered the rights so oh- 
tained by those decrees In favour of defen. 
dants 1 and 2 for a sum of Bs. 22,000 by 
a deed of settlement dated 27th June 
1927. It is this deed of settlement that 
the plaintiff as the reversioner of the said 
Krishna Beddy after his death, seeks to 
set aside. The plaintiff’s ease is that the 
said deed of settlement was brought about 
by fraud, coercion and undue influenoa 
practised upon Krishna Beddy and there, 
fore it should be declared not binding on 
the plaintiff. He also olalms an alterna. 
tlve rdief that, if the deed is found to be 
valid, the plaintiff should be given ^ a 
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decree for Eg. 22,000 being the considera. 
tion for the deed ag the said amoun': was 
not paid to the said Krishna Reddy. There 
is also a further relief claimed by the 
plaintitT, viz. a claim for specific perform¬ 
ance based upon an agreement alleged to 
have been executed by Krishna Keddy in 
favour of the plaintiff. The plaintiff valued 
the claim at the sum of Ks. 22,000 and 
paid court.fee thereon, viz. Rs. 1222.7.0. 
Dispute as to the question of the proper 
court-fee having been raised, the learned 
Subordinate Judge went into the matter and 
came to the oonolusion that all the three 
reliefs claimed in the plaint must be valued 
separately. He therefore directed the plain, 
tiff to pay additional court.fees on the 
alternative relief for Hs. 22,000 and also 
on the claim for speoiffc performance. The 
result of this decision was that the plain, 
tiff had to pay an additional oourt.fee of 
Es. 3104-14.9. The plaintiff was given a 
fortnight for the payment of the said 
oourt.fee. He was unable to pay that sum 
within the time allowed and the learned 
Subordinate Judge by bis order dated 29th 
March 1932, rejected the plaint. And 
this appeal is Bled against that order. 

So far as the learned Judge's direction 
directing the plaintiff to pay court.fee on 
the claim for specific performance is con. 
cerned, it is absolutely correct and its 
correctness has not been challenged before 
us. Bnt the main point argued by Mr. 
Champakesa Aiyangar is in regard to the 
direction to pay additional oourt.fee on the 
sum of Es. 22,000, the alternative relief 
claimed in the plaint. The view taken by 
the learned Subordinate Judge is that it 
must be considered to be a distinct subjeefc 
within the meaning of S. 17, Court.fees 
Act. We are not inclined to accept this 
view as correct. The cause of action is the 
execution of the deed of settlement and 
two reliefs have been claimed in respect 
thereof, one on the footing of the validity 
of the deed and the other on the footing 
of its invalidity. The test which is some, 
times laid down in order to ascertain 
whether two or more claims constitute 
different subjeote within the meaning of 
the S. 17, Court.fees Act, viz. whether 
different suits might have been instituted 
in respect thereof, has not been held to be 
a decisive one by the Full Bench of this 
Court, see 54 Mad 1^ by which we are 

1, In re Parameswara Paltar, (1930) 17 A I R 
Mad 833=18010 743=64 Mad 1=69 M L J 
469 (F B). 
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bound. In view of this decision, as the' 
cause of action is based on the settlementl 
deed, we are not inclined to consider that! 
tbe reliefs olaimod are distinct subjeotsi 
within the meaning of the said section. We' 
therefore think that tbe court-fee paid 
for the claim under Cl. 22.A of the plaint 
is quite sufficient and tbe plaintiff need 
not pay additional oourt.fee for the alter, 
native relief. 

Then the question is, what is the relief 
which tbe plaintiff is entitled to in this 
appeal, be having failed to pay tbe addi. 
tional oourt.fee in time ? The amount that 
was directed to be paid by the order of 
the lower Court is Rs. 3104.14.9. If 
tbe plaintiff had not been directed to pay 
additional court-fee on tbe alternative' 
relief, the plaintiff perhaps might have 
been able to comply with the order in eo 
far as it directed additional oourt.fee on 
tbe claim for specific performance. In tbe 
view we have taken in regard to the court* 
fee on the alternative prayer, we feel that 
we ought to allow the plaintiff some time 
for the payment of tbe additional oourt.fee 
on the claim for specific performance as 
directed by tbe lower Court and that it is 
not proper to reject the plaint on the 
ground of non.oomplianoe with tbe order. 
We therefore set aside the order of tbs 
lower Court and direct it to receive th^ 
plaint on the plaintiff paying the addi* 
tional oourt.fee on the claim for speoifio 
performance within one month from tbe 
date of the receipt of this order in tbe 
lower Court. In default of this payment* 
this appeal will stand dismissed. We alsc 
direct that tbe appellant should pay tbe 
costa of this appeal to the respondents. Tbe 
appellant will be entitled to a refund of 
the oourt.fee paid in this appeal but only 
on hie complying with the order of tbie 
Court by paying the additional oourt-fM 
in the lower Court within the time allowed. 

C.R.K./D.3. Order set aside' 
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Venkataramaua BAO j. 

Adam Haji Peer Muhamraad BiO® 
Sait — Appellant. 

V. 

Pattahkaraniaviia K'ankan and othef^ 
—Respondents. . , 

Second Appeal No. 268 of 1933, 
on 20th August 1937, against decree 
District Court, North Malabar, in A. 

No. 194 of 1932. 
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(ft) Malabar Law—Tarwad — Incidentt of, 
explained-Comparison with Mitaksharalaw, 

A Malabar tarwad or tavazbl is a corporate uait 
Jaab like the Mitakabara joint Hindu famil;. The 
members are joint in food, worship and estate 
bnb the property held by them is impartible 
except with the consent of all the members. No 
lodividnal member has any definite share therein 
not can he enforce a right to a ebare by partition. 
IThe mode in whioh the proprietary right is enjoy* 
ed ie by participating in the enjoyment of the 
family property, and provision la made sometimes 
for maintenance and other expenses whioh in law 
are striotly in exercise of a proprietary right. The 
right of management is vested in the senior male 
member called karnawan who has got certain 
tights of alienation analogous to the powers pos* 
eessed by a manager of a joint Hindu family. 
His right to management is unrestricted except 
in cases where he is guilty of waste or makes 
some alienations not for the benefit of the family 
when the junior members of the family have got 
a light to Interdict by taking appropriate proceed* 
inge in a Oourt of law, The right possessed by 
an individual member enures only for his life. 
Neither the principle of the right of representa¬ 
tion not the principle of survivorship as known 
to Mitaksbaia law exists bet the birth or the 
death of a member may afiect the other members 
in the extent of beneficial enjoyment of the tar¬ 
wad property or the death of a member leaving 
property which lapses to the tarwad may enable 
the other members to ebare the enjoyment thereof 
also with the rest of the tarwad property. The 
tights and obligations flow out of the status of 
being a member of a tarwad. Once it comes to 
an end by any means known to the law, they can 
neither be enjoyed nor enforced. [P 211 0 2] 

(b) Malabar Law—Tarwad — Converaion — 
Effect of—Status as member and incidents of 
Tarwad are severed — Words ‘lenancyin- 
commoo * are hence not properly epplicable. 

Under the strict Hindu law, converts not only 
become divided in status but forfeit all rights to 
their tarwad property ; but Act 21 of 1060 pte- 
served their right to the property in that they 
oonld still continue to poasees the rights inoiden- 
tal to their ownership, that is the right to have 
provision made for their residence and mainten¬ 
ance from and out of the property posseeeed by 
too tftiwdd ftt the d&to of the convdrBlon and any 
additions made thereto with the Income thereon. 
But the Act does not preserve their statue as a 
member of the tarwad or the incidents appro¬ 
priate to and dependent thereon. The use of the 
terms, tenanoy in-oommon' and 'survivorship* 
with reference to the members of a Malabar 
tarwad is not strictly aoonrate. What does really 
bappen on conversion is that the joint statns Is 
severed and the property possessed by the tarwad 
cannot tbareafter be held by the remaining mem- 
bors of the totwad along with the oooTert ai 
memberg ol a laiwad: AIR 1991 Uad 994 IffB). 
Expl. 5 9 if Z A 689 {PC) and 2918 M W N 
888, Ref, [P 346 01, 23 

(e) Malabar Uw>-Tarwad-Glft—Presump, 
lien that donees take properly with incidents 
ef tarwad — Gift to members some of whom 
are coovorls ~ Properly taken es tenants in 
common and each dooea can claim separata 
skara. 

Where there la a gift to persons who are mem* 


hers of a Malabar tarwad. a presumption is raised 
that the donees are intended to take the property 
with the incidents of tarwad property. But whoro 
the gift is to members fome of whom have been 
converted and as such cannot bo members of & 
tarwad they take the gift as tenants-ia-common 
and each one can claim his separate share: AIR 
1916 Mad 391 {FD), Ref. [P 215 02 ; P 246 Cl, 2] 

P. Govinda Menon — for Ajpellant. 

C. 8. Kriahnamurthy—/or Re$ponde7its, 

Judgment.—The question in this second 
appeal is what is the nature and extent of 
interest possessed by defendant 2 in cer- 
tain properties, one of whioh is a boat, the 
subject matter of this appeal, left by one 
Kunhikutti, The plaintiff, defendant 2, 
and the deceased Konbikutti formed mem. 
hers of a tavazbi following the Marumak- 
kathayam law. Before his death, the said 
Kunhikutti disposed of bis properties by a 
registered will dated 27th December 1923. 
His object was to benefit the members of 
his tavazbi. This is clear from the follow, 
ing preamble to the will : 

I should make certain aettlemeots regarding the 
claimants who are to enjoy the ownership right 
of my self-acquired properties after my death. 

After stating that the property possessed 
by him was his self.acquired property and 
that it should be enjoyed by him till his 
death, be specifies the persons to whom it 
should go after his death thus : 

And after my death, my brother (1) Amabadi, 
(2) younger brother Cbandu, (3) nephew Manio- 
kam's son Baman alias Joseph Sadanandan, 
(4) younger brother Kunkan, (5) younger brother 
Ryru, (6) younger brother Sankaran, (7) Achuthan 
alias Benjamin Sadanandan, (8) nephew Kunbi 
Pennu's son Andi, (9) Kunbi Pennu, (10) Cheetu, 
(11) Korumbl, (12) Kunhi Pennu, (13) Kaliyani, 
(14) Madhavi and the Santbanama of the female 
members among them who are already born and 
who are yet to be born, are the claimants of tbs 
said properties. 

(No. 1 Amabadi is defendant 2 in the suit.) 
Then be provides for the maintenance and 
enjoyment of the said property thus : 

My representative No. 1 is to bold the said pro* 
pertles and cause them to be held. He should 
pay the jenmi purappad, effect renewals of the 
said properties by entering into agreement with 
the jenmle, manage the odams (boats) and the 
nets, bold the mudaruthi pattam, collect the 
outitandlogs to be recovered, effect repairs to the 
nets whenever they get damaged, manage the 
Sardine Press and take the proceeds and protect 
the other membera according to the income and 
enjoy the said properties. And after the death of 
No. 1, the male members out of the members from 
No. 2 oDwarde aforesaid and after (heir death the 
male Issnee in the femalea who are now living and 
those that are to be bom should manage the pro¬ 
perties according to their seniority. And in 
default of male Issue, the females, aooording to 
their seniority, should hold the properties and 
oause them to be held aooording to the Mammak. 
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kstbi^^Ain Uw of inhoritADce Aod tako tbo iooomo 
tberclrom and enjoy tbo same. And when it be- 
oomee tocef'i^y that a loan bad to be raised, all 
the then niombirs, both male and females t?bo 
have at* lined tbcic majocity, should join together 
and execute a document under Ibeic joint eigna- 
turos And all the debts and alienations otber- 
wise incurred or effected will not be binding either 
on the properties or on other members and they 
will not be liable therefor. As the major income 
to protect tbo member? aforesaid are to be derived 
from the boats and nets, tbo male members and 
other than Nos. 3. 7 and ^should exert themselves 
to the top of their capability in the management 
and work and protect the members of the family 
ae aforesaid. In oaso the remainiog members are 
not prepared to do so, such anandiravaos should 
be excluded from tbo properties by a registered 
notice executed jointly by all the remaining mem¬ 
bers. And if they are so excluded, they will be 
devoid of any right over the said properties and on 
the annual income therefrom, 

Nob. 3 and 7 referred to abo7e are the 
sooB of two of bis DopbewB, namely Joseph 
SadaDandaD and Beojamio Sadanaodao 
who are Christians by religion. On a 
reading of the will, there oan be no doubt 
that what the testator intended was that 
the property should be owned and enjoyed 
by all the members of the tavazbi to 
whiob he belonged and that it should be 
poesesaed and managed after the manner 
of tarwad property in aooordanoe with the 
rules of the Maromakkathayam law by 
wbioh he was governed, with certain res- 
triotioDs in regard to the management re¬ 
garding loans and alteDatioos. It is also 
evident that the testator regarded the said 
Joseph and Benjamin as members of his 
tavazhi and intended to beneht them. The 
question now is has defendant 2 any in¬ 
dividual interest in the properties devised? 
Oan defendant 1 seize and eell the boat in 
eieoutioD of a decree obtained against de¬ 
fendant 2 ? The contention of the plain¬ 
tiffs is that the properties are devised to 
the tavazhi as snob, that defendant 2 has 
no individual interest therein which oonld 
become the subject of sale and the attach, 
ment of this boat by defendant 1 is invalid 
and inoperative. The ornoial question is, 
was the property taken by defendant 2 
and other legatees as tavazhi property or 
as tenants.in.common owning a several 
share therein ? This again is dependent 
on another question whether the legatees 
were members of a tavazhi. The lower 
Coart answered the question in the affir¬ 
mative relying on 44 Mad 89lA This is 

canvassed by Mr. Govinda Menon on behalf 

_ 

I 

1, Pathnmma v, Bamac Namblar, (19211 fi 
AIR Mad 224=64 I 0 676=44 Mad 891= 
41 M L J 248 (P B). 


of defendant 1. His argument is that two 
of the legatees, who are admittedly Chris¬ 
tians on the date of the will cannot be 
members of the tavazhi along with the 
other legatees ; that they cannot together 
in law form a tavazbi and that the view 
of the lower Appellate Court that in spite 
of the conversion to Christianity a person 
can continuo to be n member of a tavazhi 
is unsound and the gift therefore is not to 
the tavazbi as such. 

To test the soandneBS of this contention, 
it is necessary to examine what the legal 
effect of the conversion of a member of a 
tarwad or tavazhi on the bolding of tbs 
property by such a tavazbi or tarwad is. 
A Malabar tarwad or tavazhi is a oorpo- 
rate unit just like the Mitakshara joint 
Ilinda family. The members are joint in 
food, worship and estate but the property 
held by them is impartible except with the 
consent of all the members. No individual 
member has any definite share therein nor 
can be enforce a right to a share by parti¬ 
tion. The mode in whiob the proprietary 
right is enjoyed is by participating in the 
enjoyment of the family property, and pro 
vision is made sometimes for maintenanoe 
and other expenses which in law are 
strictly in exercise of a proprietary right. 
The right of management is vested in the 
senior male member called karnawan who 
has got certain rights of alidoation ana- 
logons to the powers possessed by a mana¬ 
ger of a joint Hindn family. His right to 
management is unrestricted except in oasss 
where be is guilty of waste or makes some 
alienations not for the benefit of the family 
when the junior members of the family 
have got a right to interdict by taking 
appropriate proceedings in a Coart of law. 
The right possessed by an Individnal mem- 
her enures only for his life. Neither the 
principle of the right of representation nor 
the principle of snrvivorship as known to 
Mitakshara law exists, bub the birth or thej 
death of a member may affect the other 
members in the extent of beneficial 
ment of the tarwad property or the deati^ 
of a member leaving property which lapse^ 
to the tarwad may enable the other mem* 
bera to share in the enjoyment thereof alW; 
with the rest of the tarwad property. 
rights and obligations flow out of 
statas of being a member of a tarwftd. 
Once it comes to an end by any means 
known to the law, they oan neither be en* 
joyed nor enforced. Conversion to 
alien religion is one of the modes whw 
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puts an end to the states. The effect of 
conversion with reference to the position of 
an undivided family governed by Hindu 
law is thus stated by their Lordships of 
the Judicial Committee in 9 M I A 195^^ 
at page 237 thus : 

The tie which boand the family together is, eo 
far ae be is ooncerned, not odI; loosened, but dis* 
solved The obligations ooneequent upon and 
oonneoted with the tie must .... be dissolved. 

They again observe : 

Faroenerehip, understood in the sense in which 
their Lordships here use the term, as expressiog 
the rights and obligations growing out of the 
status of an undivided family, is the creature of, 

and must be governed by, the Hindu law. 

Paroenerahlp may be put an end to by a severance 
eSeoted by partitioit ; it must, as their Lordships 
think, equally be put an end to by severance which 
the Hindu law recognizes and oreates. 

It therefore cannot be disputed that the 
tie which bound the tavazhi together, ou 
conversion of the said two members, so far 
as they are- oonoerned, became dissolved 
and they oonld no longer be members of 
the tavazhi. Their rights and obligations 
Incident to their status as members of the 
tavazhi must therefore cease. If the strict 
Hindu law be applied, they would not only 
become divided in status but would forfeit 
all rights to their tarwad property ; but 
Act 21 of 1850 preserved their right to the 
property in that they could still continue 
' to possess the rights incidental to their 
ownership, that is, the right to have pro. 
vision made for their residence and main, 
tenanoe from and ont of the property pos* 
sessed by the tarwad at the date of the 
conversion and any additions made thereto 
with the income thereon. But the Act 
does not preserve their statue as a member 
of the tarwad or the incidents appropriate 
to and dependent thereon. To iliastrate, 
if a member of a tarwad dies leaving bis 
Belf.aoquired properties undisposed of, they 
lapse to the tarwad and any member of 
the tarwad gets the benefit of such aoquisi. 
tioQ but the convert by ceasing to be a 
member of the tarwad cannot participate 
In the enjoyment of the said property by 
reason of the severance of the status. In 
1913 M W N 886,* a Division Bench took 
the view that on conversion the incident 
of survivorship would no longer subsist, the 
convert becomes a tenant'lD.oommon and 
is entitled to claim partition. This view 
was dissented from In 44 Mad 891^ where 

8.0. Abraham v. F. Abraham, (1861.68) 9 M I A 
196=1 W B 1=1 Bather 601=9 Bar 10 (P 0). 
8 . XuDbiohekkan v. Lydia Aruoanden, (1919) 
U W N 886=U 1 0 480. 


it was pointed out that Act 21 of 1850 does 
not enlarge the rights which a member had 
before convereion and what was imparti. 
ble cannot be rendered partible by reason' 
of the conversion. The use of the terms,! 

tenancy.in.common” and '’survivorship”! 
with reference to the members of a Mala.' 
bar tarwad, if I may say so with respect, is' 
not strictly accurate. What does really; 
happen on conversion is that the joint 
status is severed and the property posses, 
sed by the tarwad cannot thereafter he 
held by the remaining members of the 
tarwad along with the convert as members 
of a tarwad. The decision in 44 Mad 891^ 
does not lay down that in spite of oonver. 
sion, a member continues to be a member 
of a tarwad as assumed by the learned 
District Judge. Again, where there is no 
right to partition, there is no right of sur. 
vivorsbip. In a Mitaksbara undivided 
family, it is the right to partition which 
determines the right to take by survivor, 
ship. The right possessed by an iodividual 
member in a Malabar tarwad ceases with 
his life and there is no devolution of an 
undivided interest as in a Mitaksbara 
family. Even if the principle of survivor, 
ship is held applicable to a Malabar tarwad, 
it can only subsist so long as the undivld. 
ed status subsists. As observed by their 
Lordships of the Privy Council in 9 M I A 
539* at p, 611, accordmp io the principles 
of Uindu law, there is coparcenership 
between the different ■members of a united 
family and survivorship following upon 
it. (The italics are mine). From this, it fol. 
lows that if there is no united family, 
there can be no sorvivorahip. This is also 
the view of the Division Bench in 1912 
M W N 386,* where the learned Judges 
observe at page 390 thus : 

The Inoldeot of sorvivorsbip was ooe which 
aitaobed to the property on acoonot of its being 
owned by the membera^of a joint Hindu family. 
When the Hindu family ceaced to exist, the InoU 
dent of sotTivorablp ceased to exist. 

Act 21 of 1850 cannot preserve the right 
which is contingent and dependent on the 
continued subsistenoe of a particular rela. 
tionship which is not saved by the Act. 
The observation of Wallis 0. J. in 44 Mad 
891^ that survivorship is not lost is obiter 
and if I may say eo with respect, not cor- 
reot. Thus the correct legal position ocou. 
pied by the members of the tavazhi to 
which the testator belonged on the date of 

• 4. Katama Natoblai v. The Baja of Bblvsgsnga, 
(1861*68) 9 UI A 639=3 W B 81 (P 0). 
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.the will is that the two members who 
beoamo coDve*-t8 do not belong to the said 
|tava:^bi and the legatees specified in the 
jwill together cannot and do not form a 
itava^'hi. Where there is a gift to persons 
who are members of a Malabar tarwad, a 
presumption is raised that the donees are 
intended to take the property with the 
incidents of tarwad property; 39 Mad 317^ 
As Srinivasa Ayyangar J. points out in that 
oaso, which was a case of a gift by a 
member of a Malabar tarwad to his wife 
and children : 


It is Dot the givio" of propertiee by a peraon to 
hia wife and childteo thu cooatliutea them a 
taewai or tuvazbi, but ihat if properties are given 
to a wife aod children following the Marumak* 
kathayam law, they aa a tavazhi hold those pro* 
porties with the incidenta of tarwad property. 


The gift under suoh oiroumetanoes is 
presumed to have been made to an entity 
which is called a tarwad or tavazhi. In 
the present will, there are no express words 
conferring the property on the tavazhi as 
such. Of course all the legatees mentioned 
therein, but for the oonversion of the two 
members, will together constitute the 
tavazhi. But if in law they could not form 
tavazhi, the presumption should not be 
given effect to. The operative portion of 
the gift must therefore be construed as a 
gift to certain named or existing legatees 
and persons to be born. The gift bo unborn 
persons cannot take effect but the gift 
cannot fail on that account. The named 
legatees and suoh of the children of the 
female members who were alive on the 
date of the death of the testator will take 
the properties as tenants.in.common. 
Though the primary intention may have 
been to benefit the members of the family 
as suoh, there is also a secondary intention 
to benefit those who can take. The limits, 
tions and restrictions in regard to the 
holding and enjoyment of the property 
would be invalid as the testator cannot by 
any act of his constitute certain members 
into a tavazhi for the law would not per- 
mit such a thing and it is not open to him 
to tie up the property in the manner he 
has chosen to do. In this view, defendant 
a will be entitled to a several share and 
whether it is l/14th or still less will 
depend upon whether there was any issue 
born to the fsmals Isgatses who wore alive 
on the date of the death of the testator. 


6 . Ohakkra Khanoan v. Kunhl Pokker (1916 

M 481 (P bT.““ ” “ 


In this view it is unnecessary for me to 
consider the argument based on 8. 39 of the 
Marumakkathayam Act which confers a 
right of partition on individual members of 
a tarwad in oases where there is any 
change of religion. Mr. Krishnamurti 
advanced a conienbion that even assumingi 
the two convert members could nob be' 
members of the tavazhi after their oonver. 
sioD, the rest of the members constitute a 
tavazhi and must be deemed to have con¬ 
tinued as such and the gift therefore most 
be construed as a gift to the tavazhi and 
the two converts. 1 am not inclined to 
agree with this contention. From the 
language employed in the will it is clear 
that no distinction was drawn between the 
members who were converts aod the other 
members in regard to the nature of the gift 
and there was no intention to treat the 
members other than the two convert 
members as an entity. In the result, I 
set aside the decree of the learned District 
Judge and hold that defendant 1 is entitled 
to attach and sell defendant 2's interest 
in the salt property in execution of the 
decree obtained against him. The respon. 
dents will pay the costs of the appellant 
here and in the Court below. (Leave 
refused.) 

c.r.k./b.d. Appeal allowed. 
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P. Gopalaratna Iyengar —Petitioner. 

V. 

A. Rajaratna Mudaliar —Respondent. 

Civil Revn. Pebn. No. 451 of 1936, Deoi* 
ded on 6bh October 1937, from decree of 
Dist, Munsif, Ranipeb, in Small Causa Suit 
No. 294 of 1935. 

^ (•) Vendor and Purehaier—Agreement to 
purebate property—Mere fact that depoill 
demanded by vendor impliei that itibould be 
forfeited if contract >• broken. 

It Is a well known pcinoiple of law that if * 
purchaser, on agreeing to purohase any property 
agrees also to pay, and does pay a deposit, that 
deposit is to be regarded as eeourity for the folul* 
meat of the contract. Though there may b® 
nothing epecifio about forfeiture, the mere f»el 
that a deposit was demanded oarrles with It the 
Implication that It should be forfeited If the ooQ* 
tract were broken, unless purohaset proves an 
agreement to the contrary. [P 247 0 li *1 

(b) Deed—Construction—Sate RocIleJ |o 

Sale deed that price is to be paid before Sub* 

Registrar—Implication. 

Where it is recited In the document of 
itself that the ooneidoration Is to be paid bsiote 


J 
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4he Sab'RegUiiar, it Implies of ooutee that It is 
to be paid within font months. [P 2i7 0 sj 

^ (c) Contract — Construction — Expression 
"regard the contract as at anend'\ meaning. 

The expression "regard the contract as at an 
end", means some mutual agreement between 
parties to the contract that both of them no longer 
consider it necessary to go through with their 
transaction. It cannot be applied to the mere 
mental realisation by one party of the fact that 
other party has broken the oontraot or to a party’s 
failure to sue for damages or specific performance; 
AIR 1935 Mad 90S, Dissenting. (P 247 0 2] 

V. T. Eangaswami Ayyangar and T. T. 

Vijayaraghavan—/or Petitioner. 

Byed M. Ahmad —for Respondent. 

'Order. — This petition is concerned 
'with an agreement between plaintiff and 
defendant that defendant should sell certain 
property to plaintiff for Ra. 2500. The 
undisputed facts of the case are that de« 
fendant executed a sale deed on 22Dd May 
1932, received Rs. 100 as an advance to- 
'Wards the purchase price, aud banded over 
'the eale deed to plaintiff. Subsequently 
<the sale deed was returned by plaintiff to 
defendant and the four months’ time for 
registration passed without any further 
'payment on plaintiff's part. In 1935, plain, 
•tiff filed the present suit to recover the 
Rs. 100 from defendant with interest and 
•also the charges he had incurred in pur. 
ohasing the stamp, He based his claim 
•upon a repudiation of the contract by de. 
fondant, who, he said, asked for the return 
uf the sale deed in order to sell the pro. 
perty to some one else. The learned Die. 
triot Munsif refused to believe this allega. 
'tion on plaintiff's part, and held that de. 
’fendant’e evidence that plaintiff returned 
'the eale deed because he was unable to 
ifind the purchase money was true. He 
uevertheless gave plaintiff a decree for the 
refund of Bs. 100 on the grounds : (i) that 
there was no agreement that it should be 
forfeited if plaintiff broke the oontracb; 
(U) that no time was stipulated within 
wbioh the transaction was to be oomple. 
^ed, and (Ui) that defendants "treated the 
•oontraot as at an end”. 

I am unable to accept any of these rea. 
eons as iastifying the lower Oourt’s decree. 
The first appears to be a finding of fact 
but is not really so. It is a well-known 
I principle of law that if a purchaser on 
agreeing to purchase any property agrees 
' also to pay, and does pay a deposit, that 
deposit is to be regarded as seonrity for 
the fulfilment of the oontraot. Here there 
ii no doubt that the deposit of Bs. 100 was 


insisted upon by the defeudanb as a term 
of the contract. The lower Court holds 
the view that because do terms were re- 
duced to writing, defendant should not be 
believed when be says that the deposit 
was to be forfeited, but even if defendant 
has in this instance gone too far, and in 
fact nothing specific was said about forfei. 
ture, the mere -fact that a deposit was 
demanded carries with it the implication 
that it should be forfeited if the contract 
were broken, unless plaintiff proves an 
agreement to the contrary. This he has 
made no attempt to do. The second reason 
I am unable to understand. Plaintiff ad. 
mits in cross-examination that it was 
recited in the document itself that the con- 
sideration was to be paid before the Sub. 
Registrar, which implies, of course, that it 
was to be paid within four months. Plain¬ 
tiff does not assert that this clause in the 
sale deed was not qiieant to be operative. 

For its third reason, the lower Court 
relies upon a ruling reported in A I R 1935 
Mad 903.^ That is a ruling which, with 
respect, I find it difficult to appreciate. It 
proceeds upon no basis of facts proved, 
lays down the law theoretically as to the 
conditions upon which a purchaser who 
has broken bis oontraot may recover an 
advance which he has made, and then 
gives a decree not for the refund of any 
such advance, but allowing the purchaser 
four months’ time to complete his payment 
of the purchase price. I am unable to see 
how this case can govern the case with 
which I am now dealing, where plaintiff 
does not ask to be permitted to make fur. 
ther payment. If it does govern the pre. 
sent case, it still remains to analyze what 
is meant by the expression, "regard the 
contract as at au end”. To me, it seems to 
mean some mutual agreement between 
plaintiff and defendant that both of them 
no longer consider it necessary to go through 
with their transaction. It cannot be applied 
to the mere mental realization by the defen. 
dant of the fact that plaintiff has broken 
the oontraot or. in my opinion, to defen. 
dant’s failnre, to sue for dainages or speol. 
fio performance. le defendant who bolds 
in his bands a deposit liable to forfeiture, 
to be compelled to institute legal prooeed- 
iugs againet a purobaser who has no money 
with which to pay him and as the evi¬ 
dence in this case shows, no property on 

1. A. K. Ooamao t. OnrtejM Ooovarjse, (1980) 92 
A 1 fi Mad 908=16810 697«=69 M / 686. 
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A^hich to rai-e any money ? lam accord. 
iDfily (( oi inion. and as I said before that 
DODO of tbo lower Court's reasons can ho 
eurported as justifying its decree, and 
must allow this petition and dismiss plain, 
tiff s suit with costs throughout. 


excuse tho offence : {J742) 3 Ailc. 469 ; (2930) S 
Ch 368 : A I li 1932 Mad 2$ and (1839) 2 Beav 
239, Rel on. (p 249 q 

AI. Patanjali Sastri and P. S. Raghava. 
rama Sastri — for Petitioner. 

B. Somayya — for Reipondents. 


C.U.K./D.S. 


PelxUon allowed. 


A. I. R. 1938 Madras 248 

Leacu C. J. and Maduavan Nair J. 

Rajah Velwioti Sarva<ina Kumara 
Krishna Yachend>a Bahadur Varu 
of VenkaiarjiTt — Petitioner. 

V. 

N, V, Rama i^aidu and another 
Beepondents. 

Criminal Mieo. Pefen. No. 1084 of 1937, 
Decided on 12th October 1937. 

^ Conlempt~Cont«iDpt of Court-Kindj 
•lated*^ Article in newt paper making certain 
accusations against party to suit pending 
decision and prejudicing public ogeinst him 
— Article amounts to contempt of Court- 
Fact that trial Judge would not be affected 
ty article or bebef of writer of aiticle that it 
would not prejudice f«ir trial of suit would 
Dot excuse offence. 

All publ)calioQ!> V'bicb offeudagaini^ttfaedigoity 
of tbe Court, or, are calculated to prejudice the 
course of justice, will ooneiilute contempts, 
OBeuces of thi-'t nature ate of threekinds-namely 
tboFO which |I) scandalize tbe Court; or (2) abuse 
the parties concerned in causes there ; or ( 3 ) pre¬ 
judice mankind against persons before the cause 
la heard. Under the first bead fall, libels on the 
lotegrity of tbo Court, its Jndges, Officers, or pro* 
ceedings; under tbe second and third heads any¬ 
thing which tends to excite prejudice against tbe 
parties, or their litigation, while it Is pending. 
For example, attacks on or abuse of a party, 
hla witnesses or solicitor, conetltute contempts, 
tboDgb a mere libel od a party not amounting to 
an Inieiference with the oouree of justice, does 
not, tbe party being left to bis remedy by action. 

[P 319 0 1] 

The faot that the trial Judge would not be 
afleoted by the article has no beating on tbe mat¬ 
ter and such belief on tbe part of the person 
eommltiing tbe ofleooe would uot exouee tbe 
oflenoe. jp 249 q 91 

Where two persons published in a newspaner 
u article whiob stated tbe case ol the de/endanta 
In a eult inetituted by a Raja against certain 
ryots and was pnding decision iu the Court and 
Inferred that it was true and accused the Raja 
the plaintiff in tbe case, as baTino ruined Ai 
ffefendauts and of having oonoooted false orlminal 
oases agajost them and further acoused tbe plain! 
tiff of using his influence maliciously and to the 
detriment of the defendants and closed the atllole 
With an appeal for assistance for defendants : 

Beld tfae article in question amounted to 
a MDtempt of Court and tbe faot that tbe writer? 
of the article believed that the Raid hf.IIi- 


Leach C, J. — This ia an application by 
the Rajah of Venkatsgiri for an order 
against the respondents for oonbempb of 
Court. The petitioner is the plaintiff in a 
suit in tbe District Munsif's Court, Nellore, 
for an injnnotion restraining 40 inbabi. 
tants of Venbatagiri from entering the 
petitioner’s forests and cutting firewood 
therein. The defendants claim that they 
have tbe right to out firewood there and 
to sell it. They base this right on grant, 
custom and presoription. The suit was 
filed in June last and on 27tb August tbe 
following article appeared in the 'Zamin 
Ryot’ which is published in Nellore ; 

Help the abava-Malas op Venkatagibi. 

Mean.^ of livelihood eujoyed for gsusratious^ 
deprived by tbe estate. 

Appeal by Kamatam Sbuumugam, M. L. A. 

There are about 600 families of Harijausln 
Vcnkatagirl. During tbe time of Obevi Beddl, 
tbe original ancestor of the Rajahs of Veokatagtri 
estate, one Vaohadu, tbe original auceetor oi 
Malae. sacrificed bis life as offering at the biddlDg 
of Bbairavamurtbi (deity) in order to provide the 
estate with money. In pursuance of the (last) 
favour asked for by Yaohadu prior to the saorifioe-, 
whenever marriages take pUoo in the house of the 
estate (people) even to this day, they first perform 
tbe marriage of one among tbe Malas, take the 
holy rice showered on tbe (bridal) oouple and 
thereafter perform their own marriages. Out of 
such Malas, about 800 families have been serving 
tbo estate for tbe past about 29 generations, m 
grooms, keepers of the elephants aud as esrvauts 
getting fodder to tbe said animals. The salaries 
paid to them are not even enough to satisfy their 
barest necessities. OoDsequently, they have been, 

In addition to their salaries, eking out their live¬ 
lihood by bringing and selling dry firewood from 
tbe forests situate in Venkataglrl. None of the j 
late rulers of tbe estate ever raised any objection 
in regard to this. Binoe about one year, tbe estate 
has been selling firewood by opening a firewood 
depot and has (thereby) not only ruined the 
ocoupatloQ of these people, but also caused an 
iojunotioD order to be issued against them. 
tbe estate has prepared some (kind of) statements 
and while forcing them to sign or affix their 
marba therein, dismissed from service 40 persons 
who did not do so. When they go to the small 
villages near by to gather green and dry grass wi»" 
a view to sell the same and earn a living, they , 
are setting up the ralyats to obstruct these people < 
in tbe respective villages. Every now and then 
criminal oases are being oonoooted and fllod 
these people are sent to the prisons. The 
besides not only tninlng their ooonpatlon In this- j 
manner, has also been putting them to ooasicei- 
able trouble and loss by mallolously wing 
entire Inflaenoe. OlvU oases are going on between 
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the two parties. Certain kiDd*hearte<3 advoeates 
are oocduotiog the piooeedings on bobalf of the 
hlalas free (of ooste). Until the oa^es are disposed 
of, the Bald SOO families have to eufier for their 
food and raiment. 1 therefore pray that country* 
men, who have the welfare of the poor at heart, 
will naturally render asslslanoe to these people, 
either in cash or paddy or any other article neces* 
sary for their life. Klod>hearted donors are 
requested to send in their oontribution to the fol* 
lowing persons: 

(1) , Arava Surayya, Eapidipalem, Nellore. 

(2) . Arava Fadanatasayya, Yeguvapalem Yen* 
kaiagiti Town. 

The author of the article is respondent 
% who is a member of the Madras Legis¬ 
lative Assembly. Bespondent 1 is the 
editor of the paper. The petitioner com. 
plains that the article oonstitates gross 
contempt of Court, and we consider this 
to be the case. The article states the 
defendants’ case and infers that it is true. 
It then accuses the petitioner of having 
ruined the defendants and of having con. 
oooted false criminal cases against them. 
It further accuses the petitioner of using 
his influence maliciously and to the detri. 
ment of the defendants. The fact that the 
article closes with an appeal for assistance 
for the defendants does not help the res. 
pendents. This appeal could have been 
made without the accusations whioh pre¬ 
ceded it. The law is quite clear aud it is 
stated thus at p. 91, Edn. 3 of Oswald's 
Contempt of Court: 

All publloatloQB wblob offead against tbe 
dignity of tbe Oonit, or are oalonlated to prejudioe 
tbe oouree of jnetloe, will oonetltate oontempte. 
OfleaoeB of tbts nature are of three ktnda^ 
namely tboee wblob (1) Boaodalize tbeOonrt; or 
(9) abUBB tbe parties oonoerned Id oaueeB there ; or 
(8) prejudioe mankind agatnet persone tefore tbe 
oaiue ii beard. Under tbe first bead fall, Hbela 
on the integrity of tbe Oonrt, its Jadges, Offioers, 
or pzooeedlnga ; nnder tbe second and third beads 
anything wfaioh tenda to ezolte prejodlca against 
tbe parties, or tbeir litigation, while it 1 b pending. 
For example, attaoka on or abase of a patty, hla 
wltnessei or lolioitor, oonatUnte oontempte, 
though a mere libel on a party, not amounting to 
an interferenoe with tbe course of justloe, does 
not, tbe patty being left to hie remedy by aotion. 

In (1742) 2 Atk 469=26 E B 683,' 
Lord Hardwioke observed: 

Nothing li more inoumbent upon Oonits of 
Jiutloa than to preserve tbeir prooeedlnge from 
being misrepresented ; not la there anything of 
more pernioioni oonseqnenoe than to prejudioe 
tbe minds of tbe publio against persona oonoerned 
u parties In oaoaea, before the oanae la finally 
beard. 

1. In Be Bead and Huggooaon ; Boaob t« 
Qarran, (1749) S Atk 469=96 E B 688. 


And be added \ 

There oanoot bo anything of greater oonsequ* 
enoe than to keep the streams of justice clear 
and pure, that parties may proceed with eafety 
both to tbemselves aud tbeir obar<icters. 

Id (1930J 2 Ch at page 376 

Maugham J. observed : 

I think that to publish injurious misrepreseuta. 
tloDB directed against a party to the action, 
eepeolally when they are bolding up that party to 
hatred or oontempt, is liable to aOeot the course 
of justice because it may, in the case of a plain* 
tifi, cause bim to discontinue tbe action from fear 
of publio dislike, or it may cause the defendant tc 
come to a compromise which he otherwise would 
not come to for a like reason. 

Tbe fact tbab tbe trial Judge would not 
be affected by the article has no bearing 
on the matter, as was pointed out by this 
Court io tbe case in 55 Mad 262.^ Tbe 
defence set out in tbe affidavits is that tbe 
respondents did not regard tbe article as 
being of a nature which would prejudice^ 
tbe fair trial of the suit and they offered' 
to express their regret if the Court were 
of a contrary opiaiou. Tbe belief of the' 
respondents does not excuse the offenoe,! 
Lord Laogdale, M. R. in (i.839) 2 Beav 
129=48 E R 1129.* said: 

Whatever might have been his belief at tbe 
time be pobliehed these ariioleB, that belief will 
not protect him from tbe consequences. If bis 
pnblioatloD bas been of such a nature as to dis¬ 
turb the tree oourse of jastloe. Tbe effect of suoh 
publioatloDs would seem to be not only to deter 
persone from coming forward to give evidence on 
one side, but to Induce witnesses to give evidence 
on the other side alone. What I am to consider 
la, whether these papers are or are not oaloulated 
to disturb tbe free course of justloe. 

At a later stage in the case, Lord 
Langdale observed: 

I am eorprlsed that a gentleman of education 
and solenoe ebould think that it wae seiviog the 
oaoBe of troth and jastloe, or likely to benefit the 
gardeneia, whose Interest he professes to advocate, 
to pQbllsh artioles of this description pending the 
progress of a cause. 

The respondents have appeared before 
us and the Court having informed them 
that it QODsidere that tbe article does 
constitute grave contempt, they have 
expressed tbeir regret for their aotion. In 
these oiroumstanoes we do not consider it 
necessary to take any aotion in tbe matter 

3, In re (be William Thomas Shipping Oo. Ltd., 

(1930> 3 Ob 868=99 L J Oh 660. 

S. Batbappa Ohetiiar v. 0. Ramaohandta Naldo, 

(1993) 19 A I B Mad 36=1983 Or 0 6=186 

10 811=83 OrLJ 370=56 Mad 363=61 

M L J 818. 

4. Littler v. Thomson, (1689) 9 Beav 139=46 

E B 1199. 
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beyond ordering tho respondents to pay 
the costs of the petitioner, which we fix 
at Rs. iOO. 

C.r.k./d.S. Order accordinohj. 
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KovoXahudiSimjam Iyengar and others 

— Appeilants. 



K,>Ka$t‘uriran(ia Iyengar and others — 

Respondents. 

Appeal No. 267 of 1931, Decided on 
29th Reptoneber 1937, against) decree of 
Diet. Court, Triohinopoly, in 0. 8. No. 3 of 
1929. 


(a) Wordi and Phrases—‘Sukbavaii/ mean 
ing. 

The word “Sukhavaei” means “one who live 
ID comfort without any particular employment.” 

[P 250 0 2 ; 

(b) Madrai Hindu Religioui Endowment) 
Act (2 of 1927), S. 73 (3)—Suit by worihip 
pen of temple againet Sukbavasii for declara 
lion that latter are not entitled to receive 
fixed abare in praiadama and for injunctior 
'®**f**ning truflteet from allowing auch claim 
~Such auit does not come within purview ol 
S. 73 (3). 

The words ‘further or other relief’ in 8. 92, Civil 
P. C, must on genera! principles of construotlon 
bo taken to mean relief of tbeeame nature as those 
doaorlbed in CI 0 . (a) to (g). In enaoting 8. 92, the 
Legislature could not have intended to Include 
relief against tho third parties under the general 
words ‘further or other relief.” The same reason- 
applies to S. 73(3), Madras Hindu Hellgious 
Endowments Act i AI R 2928 P 0 16, Foil. 

n,. . [P 361 0 2] 

Inere Is a marked difference between the wording 
of the relevant part of 8. 78 (3). Madras Hindu 
Keligious Endowments Act, and the oorresponding 
portion of 8. 92 (2). Civil P. 0. Under the latter 
provision, the suits contemplated are those filed 
claiming any ol the reliefs specified in the seotlon. 
But tho words In B. 73 (8), Madras Hindu Hell, 
gious Endowments Act are much wider and more 
comprehensive : A Z B 193i Mad 126, Bel, on. 

r , (p 261Q 2] 

In a suit by worshippers of a temple against 
Sukhavasls, the right of the trustees or the Com* 
inittee to make charitable doles, including the 
giving of doles to the Bukhavasls, was not ques. 
tioned and It was not sought to fetter their dis¬ 
cretion In any way. What the worshippers sought 
was to have their right declared as against the 
SakbavaslB (strangers to the trust) and to restrain 
the trostees from giving and the Sukhavasls from 
teoelving fixed share of prasadam : 

Held that the suit did not come within the 

relief claimed 

against the truBtees wae merely ancillary to and 
Mnseqnentlal upon the declaration and did not 
alter the obaraotet of the suit, [p ggj q 


V, N, Venkatavaradaobariar and R, 
Gopalaohariar — for Appellants. 

S. T. Sriaivasagopalachariar, K. R, 
Rangaswami Iyengar and A. Sriranga. 
ohariar — for Respondents. 

Venkatasubba Rao J. — The learned 
District Judge has in respect of almost 
every question of fact decided in favour of 
tbe plaintiffs, but has come to the oonoln. 
aion that the suit is not maintainable by 
reason of Cl. 3 of 8. 73, Hindu Religions 
Endowments Act (Madras Act 2 of 1927), 
Tbe question to be decided in tbe appeal is* 
whether the view of the learned Judge that 
the suit is barred by the provision referred 
to above can be snstained. The soit has 
been brought by certain five worshippers 
in tbe Sri Ranganatbaswami Temple at 
Srirangam, with the consent obtained of 
tho Board of Commissioners. The object of 
tbe suit is to get a declaration in respect of 
G> class of persons known as Bnkbavasis. 
The plaintiffs complain that these Snkba- 
vasis have been asserting a claim to a 
certain fixed share of tbe prasadams offered 
to tbe deity, and that in assertion of that 
right, they have gone tbe length of olaim- 
ing a cash payment in lieu of their share of 
tbe prasadam when that is not available. 
Tbe questions which the learned Judge had 
to decide were : (11 whether the 8nkha- 
vasis had been in enjoyment of tbe allow¬ 
ances, as alleged by them, oontinnoasly for 
such a period, as would serve to raise a 
presumption of a legal origin, and (2) 
whether tbe emoluments were attached tfO 
the performanoe of any religious office, 
service or duty in tbe temple in gnestion. 
On both these matters, the learned District 
Judge in a lucid and closely reasoned jndg- 
naent, has recorded findings, as already 
stated, against the defendants. We may 
incidentally observe here, that the word 
Snkbavasi" means "one who lives in 
comfort without any particular employ¬ 
ment." (Tamil Lexicon pablisbed by the 
University of Madras). The respondents’ 
counsel has not challenged these findings 
ol faot, and the question that now has to 
be decided therefore is one of law, namely 
whether or nob the snit is barred under 
S. 73 (3) of the Act. 

Tbe lower Court has, in onr opinion, 
been misled by the olnmey drafting of some 
.of the paragraphs in tbe plaint. There were 
three sets of defendants impleaded; firsti 
the trustees of the temple, secondly, tl*® 
menobers of the Triohinopoly Hindu Dev^* 
tbanam GommitteOi and thlrdlyj the 


SiNGAM V. Kasturiranga [Venkataiubha Rao J.) Madras 251 


Sukhavaais. On a oloae examination of the 
plaint, it is perfectly clear that it ia not 
sought to fetter the diaoretion of the trustees 
in doling out the offerings to suoh persons 
as they think deserving; the Sukhavaeis 
are under no particular disability, and they 
may, like any other worshippers or pilgrims, 
receive, and be given, the prasadam. It is 
the right put forward by the Sukhavasis to 
a fixed share that has been objected to. To 
claim a right to charity ia a contradiction 
in terms, and what the Sukhavasis have 
been getting according to. them, are not 
charitable doles but perquisites, which 
could he claimed as a matter of right, 
attached aa they are, to the performance 
•of certain services. Unfortunately however, 
the wording of the plaint seems to suggest 
that the suit was intended to prevent the 
Sukhavasis getting any charity whatso¬ 
ever, as though they were marked out for 
eome special penalty. 

A brief reference to the facts that im- 
mediately preceded the institution of the 
snit, will serve to make the prayers in 
the plaint clear. The Sukhavasis are of 
the Vadagalai persuasion and their claim 
to a fixed share was generally looked on 
with disfavour by the Tengalais. The 
plaintiffs suggest that in dealing with the 
claim put forward by the Sukhavasis, the 
trustees or the members of the Committee 
are generally swayed by sectarian motives. 
It seems unneoessary to go into this qnes. 
tioD, nor would it be right on the material 
before us to say that the plaintiffs’ com- 
plaint is justified. What really happened 
however was this: In several judicial pro. 
oeedings the right of the Sukhavasis was 
negatived. In 1926, the Beligious Endow, 
ments Board likewise refused to recognize 
the right. In 1927 the Devastbanam 
Committee, when oonsidering the budget 
proposals, also declared against the right 
claimed; but in 1928 they revised their 
decision and resolved to make provision in 
the budget for payments to the Sokhavasis. 
Pour out of the five trustees of the temple 
dissented from the Committee's view, and 
the plaintiffs as worshippers claim in the 
suit several reliefs including an injunction 
restraining the tinstees and the members 
of the devasthasam committee from reoog- 
oieing the right put forward by the Sakha, 
vasi defendants. There is also a declaration 
that has been prayed for, but the prayers 
faave been so worded as to suggest, as 
Already stated, that the Sukhavasis are to 
fee delayed of any share, in the offerings. 


Now that the misappreheneion has been 
gob rid of, does the provision referred to 
oppose any bar to bbe maintainability of 
the suit? S. 73 was in some respects re. 
cently amended; but the provision in force 
when the suit was filed, was as it stood 
before the amendment. For the present 
purpose, this makes little difference, and 
as the learned Judge rightly points out 
the reliefs mentioned in the section do nob 
cover any of the reliefs claimed in the suit. 
It has been held by the Judicial Com.I 
mittee in 55 I A 96,^ that the words 'fur.i 
ther or other relief’ in S. 92, Civil P. C.^ 
must on general principles of construction 
be taken to mean relief of the same nature? 
as those described in Cls. (a) to (g). Both 
the reasoning and the conclusion of their 
Lordships applied to the provision in ques- 
tion, which has been modelled on the 
aforesaid section of the Code. It has been 
farther held in the same case, that in 
enacting 8. 92, the Legislature could not 
have intended to include relief against the 
third parties under the general words ‘fur. 
ther or other relief. 


^ Applying the same reasoning, the ques. 
tion we have to decide is whether the 
words of the present provision can have 
the effect of abolishing or extingnishing 
substantive rights possessed under the law. 
As was pointed out in 57 Mad 362,^ to 
which one of us was a party, there is a 
marked difference between the wording of 
the relevant part of B. 73 (3) and the cor. 
responding portion of S. 92 (2). Under 
the latter provision, the suits contemplated 
are those filed claiming any of the reliefs 
specified in the section. Bub the words in 
the present Act are much wider and more 
oomprehensive. for what is declared is, 
No suit in respect of the administration 
or management of a religious endowment 
shall be instituted” except as provided byl 
the Act. The learned Judge has held that 
as the reliefs claimed are not covered by 
those in the section, the suit does not Ha. 
The short answer to that argument is, 
that the present snit is entirely outside the 
scope of 8. 73. The suit, if its scope is 
properly understood, is nob ‘in respect of 
the administration or management’ of the 
temple in queetion. The right of the 


1 . Abdor Bahlm v. Mobazomad Barkat AH. 
(1928) 16 A I B P 0 16=100 I 0 861=66 Cal 
619=66 I A 96 (P 0). 

9, Vythllinga PandaiaBaooadhl v. Bafiganatba 
Modaliar, (1984) 91 A I B Mad 126=160 10 
418=67 Had 862=66 M L J 96. 
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trustees or the committee to make oharit. 
able doles—iDolodiDg the giving of doles 
to the Sukbavasi defendants—is not ques¬ 
tioned; it is not sought to fetter their dis- 
oration in any way whatsoever. No question 
has been raised involving the ‘administra- 
tion’ or ‘maDagement’ of the temple either 
by the trustees or by the committee. What 
the plaintifTs seek is. to have their right 
declared as against certain third parties, 
^tbat is to say, strangers to the trust (that 
being the true position of the Sukhavasis). 
Snob a suit, it seems to us, does not come 
within the purview of S. 73 and cannot be 
said to be barred by its provisions. The 
further relief prayed for that the trustees 
and the members of the committee shall 
be restrained from giving and the Sukba- 
vasis from receiving, is merely ancillary to 
'and coDsequential upon the declaration. 
That in our opinion does not alter the 
main character of the suit. In this view, 
the obtaining by the plaintiffs of the sane, 
tion of the Board was a superfluous act; 
but that makes no difference. 

The appeal is allowed and the plaintiffs 
will have a decree in the terms mentioned 
above. As to coats, the order made by 
the lower Court will stand, and in this 
Court the only order we propose to make 
is, that the plaintiffs will be paid a con. 
solidated amount of Rs. 350 (Rupees three 
hundred and fifty only) as costs of the 
appeal from the temple funds. The memo- 
randum of objections is dismissed. No 
costs. 

Newsam J.—I agree entirely. Thera 
is nothing in 8. 73 of Act 2 of 1927 to 
preclude the Court from granting a decree 
declaring that “Sukhavasis” are not as 
of right entitled to receive a fixed share 
of the prasadanis and an injunction res. 
training the trustees from allowing such 
a claim by making cash payments to them 
as such or in lieu of any so-called vested 
interest in the offerings. On the findings 
of the learned trial Judge, which are un. 
ohalleuged and which we accept, the plain- 
tiffs must at least succeed to this extent. 

A ^ ^ AS no decree can be passed 
restraining the right of the trustees to dis. 
tribute prasadams by way of charity to 
any persons whom in their discretion they 
deem to be worthy^ recipients. 8. 73, as 
I understand it, limits the powers of the 
Court to interfere with the administration 
and management of religious endowments 
and restricts the right of suit of persons 


interested to such matters as appointing 
and removing a trustee, vesting property 
in a trustee, determining what sum should 
be allocated to a particular purpose, and 
kindred matters. But for obvious reasoosi 
Courts are prevented by this section from 
accepting any invitation to interfere with 
the details of administration or to fetter 
the discretion of trustees in minor matters. 
The maobinery is provided in the Act itself 
for the control of trustees of temples by 
committees and by the Hindu Religioue 
Endowments Board. I respectfully agree 
with my learned brother as to the terms 
of the decree which should be passed in 
this suit. 

c.r.k./d.s. Appeal allowed. 
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S. G, Bakthavatsalu Naidu — 

Petitioner. 

v. 

Salem Municipality — Respondent*. 

Civil Miso. Petn No. 171 of J937, De. 
oided on Slst October 1' 37, for review of 
Judgment of High Court, D/. 18th Sep- 
tember 1936. 

Provincial Small Cause Courts Act (9 ol 
1887j, S. 25—No decree or order poised by 
trial Court—Only one issue decided by It— 
High Court cannot take action under S 25. 

The High Ooart can only oot under 8 95 
where a decree or order baa been paaied. Where 
no decree or order has been pasaed by the trial 
Oourt aod all that it has done is to try only one 
of tbe Isiiues, It la oot open to the High Ooort to 
proceed under 8. 26. [V 263 0 1} 

B. Bamaawamy Ayyangar — 

for Petitioner, 

V. C. Veeraragbavan for P. Chakrapani 
Ayyangar — for Respondent. 

Leaoh C. J.—The petitioner was the 
plaintiff in a Small Cause suit in tbe Bis> 
triot Munsif's Court of Salem in which be 
sued to recover a sum of Rs, 184.8-0 as 
damages from tbe Salem Municipality fof 
wrongful distraint. There were three 
issues framed : the first was whether the 
suit was in time ; tbe second bad reference 
to the question of the illegality of the dis¬ 
traint ; and tbe third oouoerned tbe qee^ 
tion of damages. The District Mnnsif 
held that the suit was nob barred by the 
law of limitation and adjourned the furthtf 
bearing of the suit to another date. 
respondent oounoil then applied to tow 
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Goarb for aa order reviBing this finding. 
The matter came before Oornish .T-, who 
held that the Diabriob Munsif was wrong 
in hiB decision on the question of limita. 
tion. The learned Judge found that the 
suit was time-barred and dismissed it. 
Unfortanately the petitioner was nob 
represented at the bearing, and be applies 
for review of the order of Cornish J, on 
the ground that it is wrong and that this 
is seen from the record itself. 

The contention is well founded. S. 25, 
Provincial Small Cause Courts Act, states 
that the High Court for the purpose of 
satisfying itself that a decree or order 
made in any case decided by a Court of 
Small Causes is according to law, may 
call for the case and pass such order with 
respect thereto as it thinks fit. The Court 
can only act under this section where a 
decree or order has been passed. In this 
case no decree or order bad been passed. 
All that the District Munsif had done was 
to try one of the issues, and his decision 
meant that the suit had to proceed. It is 
therefore quite clear that there was no 
basis for the application which the Muni, 
cipal Council made and the learned Judge 
was wrong in considering it. His order 
will therefore be vacated and the applica. 
tion of the Municipal Council dismissed. 
The suit will be tried by the District Mun. 
elf according to law. The petitioner is 
entitled to his costs. 

C.R.K./b.M. Order iet aside. 
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VENKATA9UBBA. RAO AND 

Madhavan NaIB JJ. 

Outta Venkayya and others — 
Appellants. 

V. 

Punyamurthula Venkata Battama and 
others Bespondenta. 

Letters Patent Appeals Nos. 856 to 365 
and 309, 390, 391 of 1926, Decided on Ist 
'October 1937, against the judgment of 
Jaokson J., D/« 10th November 1926, 
reported in A I B 1927 Mad 331. 

(a) Grant-^-No prasumptloa that inam grant 
eamprliei both maUaram and kudivaram. 

There li no preramptlon that an loam grant 
eomprlfea both the melvatam and the kndt* 
varam. Baob oaee most be dealt with upon its 
own taota with epeoial regard to the evidence and 
olrenmilanoea therein : i Z it 19i9 P 0 899, 
Explained, [P 964 0 1] 
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(b) Practice — Judgment — Contenta of — 
Appeal - Question of fact, 

It is not inoutnbeot upon the Appellate Court to 
repeat io oxtenao the argurneots of the trial Judge 
which it accepts, but the party is entitled to a 
considered opinlou of the appellate tribunal. It 
is not the first Court’s view but that of the aeoond 
Court that is final If the question is oue of fact. 

[P 264 011 

P. Y. Rajamannar — for AppellanU. 

V. V. Yiyyanna — for Bespondents. 

Order.—This is a Letters Patent Appeal 
from the judgment of Jackson J. The 
decree of the trial Court dismissing the 
suit was confirmed by the Subordinate 
Judge. In second appeal to this Court, 
the plaintiff succeeded. The Munsif as 
well as the Subordinate Judge found that 
the defendants have no occupancy rights 
either under the Estates Land Act or 
independent of it, but nevertheless dia- 
missed the suit on the ground that the 
plaintiff did not make out a right to eject. 
In second appeal Jackson J., accepted the 
findings of the lower Courts in regard to 
occupancy rights both within and outside 
the Act, but differing from the lower 
Courts held that the plaintiff was entitled 
to a decree for possession. We have 
beard an argument from Mr. Venkata, 
ramana Bao on the question whether the 
plaintiff has or has not a right to eject, 
granting that the defendants are bound by 
the findings in regard to occupancy rights. 
On this point, on account of the course 
we propose to adopt, we wish to express 
no opinion at present. It is contended 
for the defendants that on the question of 
oocupanoy rights, the findings of the lower 
Appellate Court, as they stand, cannot be 
accepted. The first question in regard to 
those rights, which the learned Snbordi. 
nate Judge had to decide was, was the 
grant made to the inamdar, the plaintiff's 
ancestor, of both the varams or of mel. 
varam alone ? The learned Subordinate 
Judge whose finding on a question of fact 
is final, starts the discussion of the evi¬ 
dence with a wrong statement of the law, 
He says that there is a presumption that an 
inam grant oompriseB both the melvaram 
and the kudivaram, This is how he states 
the law : 

The deolsloDS of the Privy Ooaaoil repotted In 
41 Mad 10124^ and 43 Mad 163* are cleat antho* 


1. Baryanarayana v. Patanna, (1918) 6 A 1 B 
P 0 169=:48 I 0 689=46 1 A 309=41 Mad 
1013 (P 0). 

3. VeokataeaBtrala v. D. Seetbaramada, (1919) 6 
A 1 B P 0 111=61 1 0 804=48 Mad 166=46 
I A 138 (P 0). 
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rities to show t!nt the preeumption of law in the 
case of an inain ijraot wae that both melvaram 
and kudivaram were granted. These two dcci* 
sione were diacussed ia the Full Bench ruling in 
44 Mad 5069 and the same conclusions were 
arrived at. It lay, therefore, on the defendants 
who set up occupancy rights that only the mel- 
varam was given to tbo original grantee and that 
they had permanent rights of occupancy in the 
lands. Such a presumption of law is not rebutted 
in this caee. 

This was tbe view of the law taken at 
that time by tbe Madras High Court and 
the Subordinate Judge was bound to give 
offset to that view. He is not therefore 
to blame for the course he adopted. But 
since then, tbe Privy Council has clearly 
held that the view taken by our Court in 
the Full Bench case referred to by the 
Subordinate Judge is wrong. In 49 I A 
286,* the Judicial Committee laid down the 
law thus in unequivocal terms : 

It will be noticed that neither in 45 I A 2091 
not In 47 I A 76® is there a suggestion of a pre¬ 
sumption in favour of tbe inamdat or pattadar on 
tbe one side or tbe ryot on the other It was far¬ 
ther dietinctly pointed out in 46 I A 1932 at 
p. 128, the passage already cited, that each case 
must bo cooBideied on Ite own faots. 


* ♦ ♦ * 

A Full Bench of the Madras High Court how. 
over has In a recent case, 44 Mad 688,8 held that 
underlying the exposition of their Lordships, such 
■ an initial presumption is to be inferred. Their 
iLordships cannot help observing that in drawing 
this Inference tbe learned Judges are olearly io 
error. Eaoh case must be dealt with upon Ita 
Dwn faots, with special regard to the evidence and 
oiroumstanceB therein. 


The question then Is, does the wrong 
assumption of the lower Appellate 
jCourt vitiate its finding or not ? We 
lOntirely agree that it la not incumbent 
upon the Appellate Court to repeat in 
exteneo the arguments of the trial Judge 
whioh it accepts. But the party is 
entitled to a considered opinion of the 
appellate tribunal. It is not tbe first 
Court’s view but that of the second Court 
that is final if the question is one of fact. 
In this ease tbe point is either one of faot 
or is a mixed question of law and faot. 
The discussion of the Subordinate Judge 
is extremely brief and we are not e ntitled 

3. Muthn Goundan v, Petumal lyen. (19211 S 
AIR Mad 146=68 I (3 790 = 44 Mad 688= 
40 M L J 429 (F B). 


4. Ohidambara Blvaprakaea Pandarasannadl 
7 . Veerama Reddl, (1922) 9 A I B p 0 29 
68 I 0 638=46 Mad 686=49 I A 286 (P C 

Venkatachala Goum 
(1920) 7 A I R P 0 67=66 I 0 117 = 47 
76=43 Mad 667 (PC). 


to speculate that, if he had applied tbe 
right rule of law. he would still have 
agreed with the District Munsif. On the 
contrary, the Subordinate Judge, while 
pointing out that tbe presumption may be 
rebutted, observes that on tbe faots of the 
present case it was not. \Vhat view he 
would have taken of tbe evidence, if he 
had not approached it from a totally wrong 
standpoint, we are not in a position to 
say. First, as regards, therefore, occupancy 
rights within the Act, we set aside tbe- 
finding in para. 7 of tbe judgment of the- 
lower Appellate Court. 

Then as regards oooupanoy rights in- 
dependent of tbe Act, tbe judgment of the* 
Subordinate Judge Is equally open tO' 
attack. Tbe District Munsif in a judg. 
meat unnecessarily long, devotes several 
paragraphs to tbe discussion of the ques. 
tion; have the defendants made oot- 
their case with reference to a lost grant or 
usage or prescription 7 Under each of 
these headings, be considers the question. 
Tbe Subordinate Judge completely mis« 
understands tbe District Munsif. There 
are just three lines in bis judgment which 
bear on this point and his reasoning and 
oonolusion are contained in this sboeb 
passage. We may quote bis very words : 

The lower Court also showed in para. 92 of its 
judgment that tbe derendant oould not have 
obtained permanent rights by presoiiplion. 1 hold 
therefore that tbo defendants bad no ocoupanoy 
rights : Para. 9. 

Is this not a thorough misunderstaDd* 
ing of the judgment of the trial Court ?' 
The Subordinate .Judge has overlooked 
the didoussion on tbe question of lost grant 
as also on the question of usage. Even oo 
the point of prescription, be has nothing 
more to say than that he agrees with tbs 
lower Court. It is impossible to accept 
this finding as final in a second appeal. 
We therefore set aside that finding also. 
We call upon tbe lower Appellate Court to 
rehear tbe appeal in regard to these two 
questions and write a fresh judgment coo- 
taining findings as regards existsnoe of 
occupanoy rights within and independent 
of the Act, on the evidence already on the 
record. Findings shall be returned in six 
weeks from this date. Objeotiona 10 days 
thereafter. All the questions that arise 
the appeal will be argued on the receipt or 
the findings. 

0.R.K./D.9. Case remanded* 
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A. I. R. 1938 Madras 253 
Horwill j. 

Arumugham Chettiar and others — 

Appeilacfcs. 

V. 

Mariappan Chettiar — Respondent. 

Second Appeal No. 597 of 1936, Decided 
on 7tb September 1937, against decree of 
Snb.Judge, Bamnad at Madura, in A. S. 
Nos. 10 and 30 of 1935. 

W Civil P. C. (1908), 0. 2, R. 2-DieIliQg 
land to P without diicloiing prior encum* 
brancet on it — Land told in execution of 
mortgage decree ~ P purehaiing it through 
banamidar K—P auing D for damegei faliely 
alleging that K bad purchased land and dis> 
possessed him—Suit dismissed on ground that 
cause of action alleged was false —P brioging 
another suit for damages for being compelled 
to pay money to mortgagee to prevent dii« 
possession—Suit held not barred under O. 2, 
R. 2. 

sold a piece o! land to P and in his sale deed 
failed to dlsoiose prior eDoambianoee on the land. 
The mortgagee whose debts had not been disclosed 
got the property sold in ezeoation of his deoree 
and P purchased it through a benamidar K, P 
later on sued D lor damages falsely alleging that 
K had pnrohased the property and dispossessed 
him. The suit was dismissed on the ground that 
the oause of aotlon alleged therein was false. P 
again sued D for damages for having been compel* 
led to pay money to mortgagee to prevent his dis* 
possessloD. D oonteoded that the suit was barred 
under 0. 3,B. 2 : 

Eeli that the second salt was not barred under 
0. 9, R. B. Althongh the two canses of action 
arose ont of the breach of one covenant in the sale 
deed, there were two distinct and independent 
events referred to in the two suits-in the first, 
that the plaintiff bad been dleposeessed and in the 
seoond, that on a date anterior to the allegation 
In the first suit he was oompelled to pay ofi the 
mortgagee’s claim to prevent bis dtspossession. 
P oonld not have filed one snlt on the two oanses 
of aotlon beoanse the faota alleged In the two 
enlta were entirety InooDBlatent with one another 
and the two claims oonld not have been tried 
together in the same suit: i 10 329, Exiting. 

(P 286 0 1, 2) 

(b) Contract—Breach^Sale of land—Mere 
fwure to diicloie encumbrances does not 
glvo vondee cause of action-Cause of action 
wbon Tondoe is dispossessed or 
requirod to pay mere money, 

The mere faot that there are enonmbtanoes on 
the property sold wbioh have not been disoloied 
does not give the vendee a cause of action. It la 
only when he is dliponeised or li oompelled to 
pay some money that he ooght not to have been 
called upon to pay that a cause of action arises. 

CP 366 01] 

K. V. Besha Iyengar — far Appellants. 
N. E. Govindaoharl ^ for Bespondent. 

4 

Judgment. The defendant sold apiece 
of land to the plaintiff and in his gale deed 


failed to disolose some prior enoumbranoes. 
The mortgagees, whose debts had not been 
dieolosed, brought suits for sale, with the 
result that the property that had been sold 
to the plaintifi and was actually in bis 
possession was brought to sale in execution 
of one of the decrees, and the plaintiff 
himself pnrohased the property through a 
benamidar, Kaliyanandi Chettiar. Instead 
of bringing a suit for damages as a result 
of his having been oompelled to pay the 
deoree debt, he falsely pleaded in 0. S. No. 
521 of 1930 that Kaliyanandi Chettiar had 
purchased this land and had dispossessed 
the plaintiff. The District Munsif found 
that the plaintiff’s statements of faot were 
false, but be nevertheless gave a decree 
beoanse a breach of the covenant had' 
ooonrred and the plaintiff had suffered- 
damages. In appeal the Subordinate Judge 
rightly pointed out that the plaintiff’s 
oase as it stood, was a false one and that 
his suit bad either to be dismissed or the 
lower Court would have to allow the 
plaintiff to amend his plaint. The Subor¬ 
dinate Judge did nob say and could nob 
say that the District Munsif should have 
suggested to the plaintiff that his plaint 
should be amended and that if the plaintiff 
had followed up the suggestion the amend, 
ment should have been allowed. The 
amendment of the plaint oould not have 
been allowed; for, if it had, it would have 
altered the whole nature of the suit. That 
suit having been dismissed, the plaintiff 
has brought the present suit on the true' 
cause of action, viz. his having been oom. 
pelled to pay a sum of money to the mort¬ 
gagee in order to prevent his dispossession. 
It is now contended by the defendant that 
because of the prohibition in 0. 2, B. 2 
the plaintiff’s suit must be dismissed as in 
the prior suit he should have pot forward 
the Tery cl^im that he has put forward 
now. 

Mr. Sesha Iyengar for the appellants 
has placed a considerable reliance on 1 
I 0 319^ in which it was held that if a 
number of covenants of a contract are 
broken, the breaches of that contract may 
be sued on in the same suit, and that if tbe- 
plaintiff sued on one oause of action only 
he is prevented by 0. 2, B. 2 from bring, 
ing a fresh suit on the other causes of 
action. There can be no doubt at all that 
the principle there laid down was correct: 

1. Bajah Bahafioz Shiv Lai v. Rafa Veppa Pam* 
panna, (1009) 110 819=11 Bom L B 46. 
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but it can only bo applied to oases where 
breaches of the several ooveoaDts Id the 
Qontraot occur in the oourse of the same 
traDsaotioQ. If in the present case the 
defeodaDt bad oovenaDted to ^ive peaceful 
possessioQ and eojoyment to the pUiobiff 
aud at the same time bad {^uaraoteed that 
the land was free from enoumbranoea, and 
the plaintiff had afterwards been dispos¬ 
sessed, then it would have been iooumbent 
on him to have filed a suit on the breach 
of both the ooveoants for peaceful posses¬ 
sion and for a title free from enoambranoes. 
If however the two ooveoants were broken 
on two different occasions, then there will 
have been two causes of action and two 
snita would be maintainable. In the present 
case there was only one covenant or at 
any rate only one ooveoant has been re¬ 
ferred to in the judgments of the Courts 
below and in the arguments of the learned 
oonosel for the appellants viz. the covenant 
that the land was free fromenaumbranoes. 
There are however two distinct and in. 
idependeot events referred to in the two 
suits. In the first suit, the plaintiff stated 
that he had been dispossessed and bis dis. 
possession was a oaosa of aotion ; while in 
the second suit he stated that at a time 
anterior to the date on which ha had for. 
merly said that he was dispossessed, he 
was compelled to pay off the mortgagee's 
claims. There were thus two causes of 
action, although they arose out of breaches 
of the same covenant. As Mr. Sesha 
Iyengar has himself pointed out, the mere 
|faot that there are enoumbranoes which 
{have nob been disclosed does not give a 
vendee a cause of action. It is only when 
be is dispossessed or is compelled to pay 
some money that he ought not to have 
been called upon to pay, that a cause of 
aotion arises. There were therefore two 
distinct causes of action in the two suits. 

This is sufficient to dispose of the appeal; 
;bat it has been argued that the test to be 
applied is whether the plaintiff could have 
filed one suit on the two causes of action. 
Even if this is the test the appellant 
would fail : for, the plaintiff clearly could 
not have done this as the facts alleged in 
the two suits were entirely inconsistent 
with one another. He could not in the 
same suit have said that Kaliyanandi 
Chettiar had purchased the land and that 
he had been dispossessed and in another 
paragraph have said that be purchased 
the land himself and was never dispos. 
sessed. It is therefore clear that the two 


A. 1, R. 

claims could not have been tried together 
in the same suit. The present suit was 
therefore maiutaioable and this appeal is 
aocordiugly dismissed with costs. 

O.r.k./r.u. Appeal dismissed . 


A, I. R. 1938 Madras 2S6 
Burn and L^kshmana Rao JJ. 

V. E, N. K. R. M. A, Ramanathan 

Chettiar Ilukdar of Ifagappa Chei» 
Uar Eattalai [in Sri Meenakshi 
Sundaresiuaral Devasthanam, Ma. 
dura) — Appellant. 

V. 

Madura Sri Meenakshi Sundareswaral 
Devasthanam by its trustee, R. 
Duraiswami Naidu — Respoudeut. 

Appeal No. 14 of 1935, Decided on 27th 
August 1937, against order of Sab-Judge, 
Ramnad at Madura, D/. 8th August 1934. 

Civil P C.(190S), S. 92 - Scheme luit - 
Scheme decree if not executable. 

Id a echeme eoit oDder 8. 92, when onoe a 
decree settliog a soheme baa beoD passed, tbeOoiirt 
baa dooe Ua duty aod ia not to be called upon la 
tbo ezeoutloo department to make the sobeme 
work: AIR I9S6 Mad 581, Approved. 

[P 266 0 21 

M. Fatanjali Sastry — for Appellant. 

K. Rajah Ayyar — for Respondent. 

Jadgment.—In our opinion the learned 
Subordinate Judge took the correct view 
both as to the general principle and as to 
the particular case. There may have 
been some divergeuoe of view in this 
Court in the paet, as Mr. Patanjali Sastrj 
contends, but latterly the trend of tbe| 
deoisioDB has undoubtedly been towards 
the view that onoe a decree eettlicg aj 
scheme has been passed, the Court basj 
done its duty and is not to be called apooj 
in the execution department to make the 
scheme work ; vide 69 Mad 761.^ With 
due respect to the learned Judges who 
have taken the other view, we think this 
is correct, and see no suSoient reason to 
accept Mr. M. Patanjali Bastri's 
that the case should be laid before a FoU 
Bench. 

In this ease before us, we agree wiv 
the learned Subordinate Judge that tW 
decree itself does not even purport to hj 
exeoutable. It provides in pars. 4 thw 

1. Talthllinga Mudaliat v. StI 

SwamI Devaathanam, Tltuvamr, w 

AIR Mad 681=166 I 0 820=69 Mad 761- 

71 M L J 67. 
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-the Manager shall deposit the Katbalai 
fande (over Bs. 1000) in a bank, bat it 
makes no provision for the deoUion of any 
dbpate between the Manager and the 
hnkdar as to the amonnt doe to be de¬ 
posited. In para. 9 it is ordered that there 
flhall be an annnal audit bat no provision 
is made for sorntiny of the auditor’s report 
by the Court or for enforoing any oonolu- 
eions arrived at by the auditor or the 
Court. As the learned Subordinate Judge 
observes there is nothing of an executable 
oharaoter in either para. 4 or para. 9 of 
the decree. This appeal is aooordingly 
^missed with costs. 

O.R,K./s.O. Appeal dismissed* 


A. I. R. 1938 Madras 287 

VfiNKATASUBBA Rao AND NEWSAM JJ, 

Eatamberi Ghuzhlai Bkagawati Amma’s 
owner, Uralan and Manager Saman. 
than Earakkattiathil Kammaran 
Nambiar and another — Appellants. 

V. 

Valia Bamunni and others — Repon. 
dents. 

Appeal No. 407 of 1931 and Civil Revn. 
Petn. No. 1695 of 1930, Decided on 19th 
August 1937, against decree of Sub.Judge, 
tTellioherry, in 0. B. No. 20 of 1923. 

I (a) Rei Judicata — Bar of—Suit by porcon 
filling dual poiition of karnavan of tarwad 
and uralan of dewaawom against another 
ehrino claiaiiag homage including certain 
paymenta from defendant ahrine — Same 
relief claimed in previoua auit—But in preri* 
eua auit uralan figuring aa plaintiff auing 
through dewaawom, while in latter auit, 
dewaawom figuringaa plaintiff auing through 
the uralan — Both auita identically aame — 
Perliea to both auita cannot be regarded aa 
different parliea —* Subaequent auit ia barred 
by rea judicata. 

Where a salt ie brought by a person fllliog the 
dual position of the karoaran of a tarwad and the 
Uralan of a dewaawom against anothsr shrine 
olaimlng that the defendant ehrlne la a sabsldlary 
ihrlne owing alleglanoe to Its anseraln—the plain- 
tUI dawatwom—and bound to render it homage 
Inter alia by making oertaln recurring payments 
and where another suit was prerlonely Inetitoted 
against the same ebrine olaimlng the same relief 
bot In the pterions suit the tmetee, 1. e. the nra* 
“ pUlntlfl suing on behalf of the 
^atltatlotf and in the Utter salt the InsUtntion 
figures as plalntlS snlng through its tmatee (who 
bappons to be the tame person In both snits) and 
^ right pat forward by the trostM wae. in both 
the ralts on behalf of the dewaawom and not in 
bit eapaeity aa the karnavan of bU Utwad and 
<ot only are the two ahrinai plainllfl and defen* 
dant napaotlvely In both tba nits bat are repta* 
1988 U/88 A 84 


eented by tbc same individual and the reliefs 
claimed in both suite are not only subatantlallybat 
Ideotioally the eame, tbo parties in both the suits 
oanoot be said to be diderout parties and the 
latter suit is barred by tbopriuoipleof res judicata: 
AIR 1925 P C 139 and AIR 1927 P 0 128. 
Disting, (P 268 0 2 ; P 269 0 1] 

(b) Res Judicata—Constructive—S. 11, Suits 
Valuation Act, and S. 21, Civil P. C., embody 
principle of res judicata—Suit instituted in 
Court having no pecuniary jurisdiction to try 
it—No objection raised by either party aa 
regards jurisdiction of Court to try suit — 
Parties are precluded in subsequent suit bet* 
ween them, based on same cause of action, 
and involving aame relief from contending 
that subsequent auit is not barred as former 
auit was tried by Court having no pecuniary 
jurisdiction to try it. 

Beotionll. Suits Valuation Aob, aod 8. 21, Oivil 
P. 0. embody the priooiple of ooustruotlva tea 
judioata aod propound that uoleas objeotion to 
the peouuiacy or territorial jurisdiotiou of a Qouit 
Is taken by the parties at the earliest possible 
opportunity and unless the want of juiisdiotlon 
has resulted io failure of justice, the priooiple of 
ooostruotive res judioata will apply. Where a suit 
is instituted in a Court wblob has no peouuiary 
jorlsdiotloQ to try it and no objection is raised by 
the parties as regards the jurisdiction of the Court 
to try the suit and the suit is tried and decided by 
the Court, It oaunot be oootended by either party 
In a subsequent suit between the same paitlea 
based on the same cause of action and olaimlng 
the aame relief that the subsequent suit is not 
barred merely because the former suit wae tried 
by a Court wblob bad no peounlary jurlsdlotlon 
to try it anless it is shown that the want of 
jarlsdloiion has resulted in failure of justice. The 
prinoiple of ooustruotlve res judioata will apply In 
such case : AIR 1920 Mad 1019 {F B)‘, AI R 
1925 Mad 117 \ A I R 1926 Mad 421 \ A I R 
1927 Mad 697', AIR 1929 hah U9 and AIR 
1924 All 388, Rel, on ; Case law discussed, 

(P 262 0 1] 

(c) Suits Valuation Act (1687), S. 11-S. 11, 
Suits Valuation Act, and S, 21, Civil P. C., 
are exceptions to fundamental rule of law 
that judgment of Court without jurisdiction 
is nullity and that want of jurisdiction can* 
not be waived. 

Per Venkatasuhba Rao J. — Section 11, Bolts 
Valuation Act, aod 8. 21, Civil P. 0., are ezoep* 
tions to the fandamental rule of law that a judg¬ 
ment of Court without jurisdiotlon is a nullity 
and that want of jurisdiotlon cannot be waived. 
The priooiple which both the sections embody is 
that these defects ate not fandamental in ohatao* 
ter and are no more than mere Irregularities in 
the exercise of jurlsdiotion. (P 269 0 2; P 261 0 1] 

(d) Jurisdiction—Objection to. 

Ad objeotion to jarlsdlotlon which a defendant 
fs preoladed from raising ie not open to a party 
who was the plaintiff In the pievloos suit. 

[P 261 0 1] 

(e) Res Judicata —Applicability —Principle 
cannot be evaded by literal aod narrow appH* 
cation of special section. 

The fondamental prinoiple of res jadloata that 
no litigant oan ever have the same oaie tried 
twloe Ie not to be evaded by a literal and a netrow 
•pplloatlon ol • ipeoUl leotlon. [P 262 0 2] 
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Advocate Cleneral and P. Govinda Menon 
— for Appellants. 

T, R. Venkatarama Saetri, M. C. Sri. 
(Ibaran and C. Govindan — for 
Respondents. 

Yenkatasubba Rao J. — The question 
raised in this appeal is whether the pre. 
sent suit is barred by res judicata by 
reason of the decree in 0. S, No. 847 of 
1923. The bar that is pleaded is not con. 
fined to any particular matter in issue but 
extends to the entire claim. The suit has 
been brought by one Rayarappan Nambiar, 
who fills the dual position of (1) the 
karnavan of Karakath Idam and (2) the 
TJralan of Kadamberi Dewaswom where 
the presiding deity is Bbagavati; in other 
words, the plaintiff's rignt to hold the 
trusteeship of the temple arises from his 
being the manager of bis tarwad. Several 
reliefs are claimed in the plaint, over what 
is alleged to be a subsidiary shrine known 
as Muttappan Devestanam, under the con. 
Irol of one Valia Ramunni, the karnavan of 
a Thiya Tarwad, and as such, the 'Mattyan' 
or the bead, of the shrine in question. 
The plaintiff’s case shortly is that the 
defendant shrine is a subsidiary temple 
owing allegiance to its suzerain, the Kadam- 
beri Dewaswom,^ and bound to render it 
homage inter alia by making certain re. 
ourring payments. Thera are some other 
reliefs which are claimed, to which it will 
become necessary to refer presently. The 
question is, whether either of the two 
grounds taken by the learned Advocate- 
General is well founded, namely first that 
the parties^ to the present and the previous 
suit are different and secondly that the 
previous suit was tried by a Court which 
had no jurisdiction to try it. As to the 
former contention, it is urged that in the 
present action the right put forward is that 
of the deity^ whereas in the previous suit, 
the karnavan was asserting bis private or 
individual right. The argument however 
proceeds upon a thorough misreading of the 
two plaints. Thera has been disingenuous 
attempt in the plaint to make it appear 
that the present claim differs from the old 
one which however has not suooeeded. In 
spite of the wilful confusion that has been 
introduced, the two claims are not only 
substantially but identically the same. On 
the previous occasion, the trustee was 
described as the plaintiff suing on behalf 
of the institution; in the present plaint, 
the institution figures as the plaintiff suing 


through its trustee. This is a distinction 
without a difference; even otherwise, 
almost every paragraph of the previous 
plaint shows that the right put forward 
by Rayarappan Nambiar (the same person 
as the present plaintiff) was then, as now, 
on behalf of the Devaswom and not in his 
capacity as the karnavan of his tarwad. 
The matter is so patent and so manifest 
that it would be a waste of time to refer 
in any detail to the relevant passages. Not 
only were these two very shrines the plain, 
tiff and the defendant in the previous suit, 
but they happened to be represented by the 
same individuals as at present. I fail to 
see what principle can be deduced from 
either of the two oases cited by the learned 
Advooate.General, which can possibly be 
applied to the facts here. In the first case,. 
52 I A 245.^ all that was held was, that a. 
Hindu idol is a 'juristic entity' and has a. 
juridical status with the power of soing: 
and being sued. 

The conception of a family idol as a. 
moveable chattel, capable of being treated 
as property, is not warranted by the 
authorities and is opposed to principle ; 
that is the gist of the decision. There was' 
a dispute in regard to a right claimed by 
one of the parties, to remove the idol from- 
tbe allotted place of worship, and the only 
matter decided was, that there was a- 
broader question, which the action raised, 
than the mere establishment of individual 
rights, namely that relating to the in« 
tereste oT the deity. It was therefore held 
that a disintereeted third party, other 
than either of the contesting olaimaDts^ 
should act as the next friend of, and appear 
for, the idol. It is difBoult to discover any 
principle laid down here applicable to th& 
facts of the present case. Nor does the 
second case cited, 54 I A 238,^ appear to 
have any application. The question turuo^ 
entirely on the construction of the ples^* 
logs in the earlier litigation. Both the 
plaintiffs and the defendants bad been 
described as the sbebalta of the gods ao^ 
the Judicial Committee naturally enough 
found it dififionlt to treat the idol ae the 
party (p. 245). Their Lordships expresdy 
declare that owing to the nature of the 
earlier litigation, it was not thought dooM: 

1. Pramatha Nath Molllok ▼. 

Komar Molllok, (1936) 19 A I B P 0189-<” 

1 0 806=63 I A 946=69 Oal 809 (P 0). 

3. Badha Bloode Mandal v. Qopal Jla 

(1937) 14 A I R PO 190=101 10 873-« * ^ 
388=64 Oal 770 (P 0). 
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sary to make the gods, the plaintiffs in the 
snbseqaent suit, parties to the previous 
suits (p. 246). The faots here as already 
shown are entirely different. The former 
suit, as the present one, was filed on behalf 
of the Kadamberi Devaswom and in both 
the suits the plaintiff is virtually the 
goddess Bhagavati, the deity in that temple. 
The contention therefore that the operation 
of res judioata is excluded by reason of the 
parties being different entirely fails. 

Now turning to the second oontentioUi 
it is based on a totally wrong assumption. 
There is a relief claimed in the present 
plaint (that is the one material to the pre¬ 
sent contention), namely that the defen. 
dant should be directed to surrender the 
land where the temple stands, along with 
the improvements effected thereon. In 
the plaint, the value of the buildings in. 
elusive of the improvements, has been 
stated to be upwards of Be. 13,000. There 
is a definite averment made in para. 3 (vi) 
that the plaintiff is entitled to the im¬ 
provements without being liable to pay for 
them. Now the learned Advocate General 
says that in the former suit also a similar 
claim had been made. There has been 
some debate as to the correct rendering of 
of the relief No. (a) in the previous plaint 
(see p. 194, doonments paper) but which, 
ever of the two rival renderings is accepted, 
it is clear that there was no claim made in 
the earlier suit to the improvements. On 
the contrary, there is a definite offer in 
the former plaint to pay for the improve¬ 
ments, in the alternative, the plaint goes 
on to say that the defendant should be 
directed to demolish and remove the build- 
ings which constitute the improvements. 
Surely, this cannot be construed as a claim 
to improvements, which naturally enough 
were not even valued in that plaint. Upon 
the claim made and upon the valuation 
given of the reliefs, the Court that had 
jurisdiction was the Munsif’s Court and 
suit was rightly filed and tried by that 
O^t. Now on these facts, it is perfectly 
obvious that the present claim to the im. 
provements is barred either under 8. 11 , 

Civil P. C., or under 0. 2, 
2* It is In order to get over this diffi- 
onlty that tba learoad Adyooate Geoaral 
has been oonitzalned to oootand, quita 
wr(mgly as 1 have said, that even in the 
previous plaint the improvements had been 
olaimed. The next step in his argument 
iSi that the former suit, understood as oom- 
prising a claim to the improvements, was 


beyond the pecuniary jurisdiction of the 
District Munsif who tried it ; the decision 
in such a suit is incompetent and cannot 
operate as res judioata. 

Granting for a moment that the oon- 
struebioo sought to be placed upon the pre. 
vious plaint is correct, is the loarned Ad- 
vocabe-General’s oootention valid in law? 
It is a fundamental rule that a judgment 
of a Court without jurisdiction is a nullity 
and that want of jurisdiction cannot be! 
waived. To this rule there are two excep. 
tiona recognized by the Indian Law: S. 11, 
Suits ValuaticQ Act, deals with defects of 
jurisdiction due to wrong pecuniary valua. 
tioD and S. 21, Civil P. C. makes a like 
provision when the place of suing has been 
wrongly chosen. Put in another way, 
there is a distinction between iobereut in. 
competency in a Court and irregular exer. 
else of jurisdiction and under the Indian 
Statute Law, the two defects mentioned 
above are treated as irregularities which 
can be waived. The argument pressed 
upon us, that beyond the terms of the two 
seotions. the exceptions they embody can 
have DO operation. This contention has 
been overruled in regard to S. 21, Civil 
P. C. by several deoisions of our Court. 
Id 43 Mad 675,^ it was held that the ob. 
jeotiou to jurisdiction having been waived, 
the waiver extends to execution proceed, 
ings. In that case a wrong Court passed 
the final mortgage decree without objec¬ 
tion and when it was sought to be exe¬ 
cuted, the defendant objected to its vali. 
dity. Sir John Wallis C. J. delivering the 
judgment of the Full Bench, held that the 
effect of 8. 21 is that objections which the 
Appellate or revisional Court is precluded 
from allowing, must be considered cured 
for all purposes. In 47 M L J 448* the 
Court which passed the final decree with, 
out objection had ceased to have jurisdic¬ 
tion over the mortgaged property. Id a 
suit brought to set aside the decree on 
the ground that it was void for want of 
jurisdiotioD, it was held that S. 21, Civil 
P. C., enacts an exception to the general 
rule and that the plea of want of territorial 
juiisdiotioD may be waived. As I observed 
then, if in appeal or revision the decree 
cannot be impeached, it stands to reason 
t hat it should oot be allowed to be attack- 
8. Zamlndar of Ettlyapocam 7. OhlduDbacam 
Obettv. (1980) 7 A 1 B Uad 1019=68 10 671 
=48 Mad 676=89 M L J 308 (F B). 

4. OhookallDgam Filial v. ValaT^ba Modallar, 
(1936) 13 A 1 R Mad 117=67 I 0 163=47 
M L 7 448. 
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ed in a subseqaeDt suit broQ^’bt to set it 
aside (p. 409). This was the view taken 
by Phillips J. and myself, but as we differ, 
ed on a question of faot, there was a Let. 
ters Patent appeal filed. Two of the 
Judges who heard it agreed with our view 
although the other member refrained from 
expressing any opinion. In 49 Mad 746,® 
the sale of the mortgaged property was 
ordered without objeotion by a Court 
whioh had oeased to possess territorial 
jurisdiction. The validity of the sale was 
assailed by the judgment-debtor in an 
application subsequently made by him to 
set it aside. After referring to S. 11, Suits 
Valuation Act, and S. 21 of Civil P. C., I 
went on to observe : 

By viituo of tbesa eeottons, certain defects of 
jurisdiction are put on a par with ‘irregularHies in 
the initial procedure'. lu regard to the pecuniary 
jurifidiotioo of a Court, B. 11, Suits Valuation Act, 
and in regard to its territorial jurlediotion B. 21, 
Civil P. C., recognize that there may be a waiver 
on the part of the defendant and that the absence 
of jurisdlotioD does not render the decree a nul* 
lity : see p. 760. 

In this case it will be seen that the 
principle of waiver was pushed much for. 
tber than in the two oases already noticed; 
the objeotion waived was not to the "pi&oo 
of suing" to which alone S. 21 refers, the 
defect of jurisdiction having ooourred in 
the course of execution. In 50 Mad 862,® 
the principle laid down in the two last 
mentioned oases was affirmed, the Court 
holding that the omission to object to 
jurisdiction estopped the mortgagor from 
disputing the validity of the final decree. 
The learned Judges farther held a point 
with whioh we are not here concerned that 
though the final decree could nob be attack, 
ed, the mortgagor was not estopped from 
objecting to the jurisdiotion of the Court 
to order a sale, meaning presumably that 
the objeotion ooutd be taken before the 
sale was ordered bub not after the event. 
The principle laid down in 47 M L J 448^ 
has been adopted by the Lahore High 
Court in A 1 B 1929 Lab 449,^ where it is 
observed that S. 21 creates what may be 
called a statutory waiver of the objection 
to jurisdiotion so far as it relates to the 
place of suing. The learned Advocate. 

6. Bajagopala Pandacatbar y. Tbieupathla PUIai. 

(1926) 18 A I a Mad 421=96 I 012=49 Uad 

746=60 M L J 161. 

6. Satrucherla Sivskauda Raja v. Rajah of Jey* 

pore, (1927) 14 A I R Mad 627=103 I 0 246 

=60 Mad 882=62 M L J 606. 

7, Farihottamdas v. RadhakiBban. (1929) 16 

AIR Lab 449=12010 279. 


General seeks support for big argument in 
some decisions of the Calcutta High Court 
to which Mukherjee J. was a party. After 
referring to the exception created by the 
two sections mentioned above the learned 
Judges (Mukherjee and Chotzner JJ.) oh. 
serve : 

Tbifl exoeptioD oaunot obviously be bo inter¬ 
preted as to have wider applloatiou than wbat is 
justlSed by its terms: 27 C W N 642^ at page 647, 

In that case, in execution of a decree 
certain property was sold by a Court 
which bad no jurisdiction over it. A sub. 
sequent suit by the purchaser for recover, 
ing the property was dismissed on the 
ground that the sale bad been held by a 
Court without jurisdiction. This decision, 
it will be seen, is in direct opposition to 
49 Mad 746® already cited. There is yet 
an earlier case of the Calcutta High 
Court, 38 Cal 639,® whioh is frequently 
cited in this connexion. There owing to 
the uudexvaluation of the suit, the appeal 
was beard by the District Court, instead 
of by the High Court, which passed a 
decree by consent. In a subsequent suit 
brought for a deolaration that the consent 
decree was a nullity, the learned Judges, 
Mukherjee J. being one of them, observed: 

If a Oourfe has ao jadadlotlou, its judgment Is 
not merely voidable but void, and It la wholly 
animportaut how preoteely oertatn and teobnl* 
oally oorreot Its pcooeedlngs and deolsiooB may 
have been. 

This statement, so far as it goes, is with 
great respeot. uuexceptionable, and the 
real question that arose in the case, as 
the judgmeut itself points out, was wbe. 
ther a stranger was bound by the deoree 
iu question. The learned Judges say: 

We are not now called upon to oonelder wbat 
the effeot of euoh laok of jacisdlotion would be 
upon the decree, io ao far as the parties thereto 
were oonoerned : Page 668. 

There is nothing in the positive languags 
of this judgment whioh supports the conten¬ 
tion. A Bench of the Allahabad High Court 
was in favour of preferring the narrower 
view of the principle uuderlying B. 21 and 
refused to follow the Madras decisions: 53 
All 660.^® Finally, it may be pointed out 
that iu Mulla's Civil Procedure Code, tb® 


8. Eunja Mohan OhakravarthI v. 

Chandra. (1923) 10 AIR Cal 619 -TT I0*W 
=27 0 W N 643. 

9, Rajalaksbmi Dasl v, Katyayani DsBsee, (i» ' 

38 Cal 639=12 I 0 464. , . tB 

10. Baghnble Baran v. Horl Lai, (1981) 18 ^ . 
All 464=1311 0 948=68 All 660=WW*“ 
240. 
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learned author expresses the opinion that 
the Madras view is sounder in prinoiple 
than that taken in the decision referred to 
above to which Mukherjee J. was a party 
(Commentaries under S. 21). To treat want 
of territorial or pecuniary jurisdiction as 
amounting to inherent inoompetenoy seems 
incompatible with the idea underlying the 
two statutory provisions mentioned above. 
These seotions provide that even bad the 
objection not been waived, that is to say 
had been taken in the Court of first ins¬ 
tance, the presence of a further element is 
essential, namely that there has been a 
consequent failure of justice. The prinoi¬ 
ple that they appear to embody is, that 
these defects of jurisdiction are not funda¬ 
mental in character and are no more than 
“irregularities in the exercise of jurisdic. 
tion.” 50 Mad 862,^ decided by their Lord- 
ships of the Judicial Committee, does not, 
as explained in several oases, lend the 
slightest support to the Advocate General’s 
contention. The general rule, as already 
stated, is that consent cannot give juris¬ 
diction; but Bs. 21 and 11 provide excep¬ 
tions to that rule. The effect of that 
decision is, that the operation of B. 21 of 
the Code being excluded in the case of 
scheduled districts where the lands were 
situated, the objection was not to the nnl- 
lity of the order on the ground of want of 
jurisdiction. 

That territorial and pecuniary jurisdic¬ 
tion stand in this respect on the same 
footing has not been disputed, although 
most of the decided oases refer to the 
principle embodied in 8. 21 alone. How. 
ever there is a direct decision of the 
Allahabad High Court, where the question 
was one of pecuniary jurisdiction, which 
supports our view: 46 All 260.“ Finally, 
this case differs from the usual type, as it 
was the plaintiff himself who on the former 
occasion invoked the jurisdiction of what 
he now contends was the wrong Court: 
see 47 M L J 448.^ An objection which a 
defendant is precluded from raising, is a 
forUcri not open to the party who was the 
plaintiff in the previous suit. In the result, 
the contention of the learned Advocate- 
General that the present suit is not barred 
by res judicata fails. The lower Court, 
although it came to the oonclnsion that 
the ralt was barred by res judicata, went 
toto Usnes of fact and recorded findbgs 

11. Shudaljatul Kabm v. Ufe. Amioft Khatna. 
U9S4) 11 A IB All 868s801Q 418=46 All 
gSO=98ALJ18i. 
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against the plaintiff. We should have also 
dealt with the questions of fact raised but 
for the statement of the learned Advocate- 
General filed in Court, to the effect that in 
the view we have taken on the point of 
res judicata, the merits of the case need 
not be gone into. 

Lastly remains the application made by 
the plaintiff to the lower Court under 
0. 2, B. 4, Civil P. C. which has been 
disallowed by that Court. This forms also 
the subject of C. R. P. No. 1695 of 1930 
posted before us along with this appeal. 
We substantially agree with the reasons 
given by the lower Court. Moreover it 
would be futile for the plaintiff to urge 
that to the main claim obviously barred by 
res judicata, he should be permitted to 
tack on other claims of a subordinate 
nature. In the result, both the appeal 
and the C. B. P. are dismissed with costs. 
Under B. 46 (2), Appellate Side Buies, we 
allow in the appeal two sets of fees, the 
respondent having been represented by 
more than one counsel. The oouneel's fee 
in the C. B. P. is fixed at Bs. 25. 

NevBam J. —It was practically admit¬ 
ted and indeed it would be extremely diffi. 
cult to deny that the two suits are bet. 
ween the same parties and that the 
identical reliefs were prayed for in both 
suits. In both, the plaintiff sues in a dual 
capacity as karnavan of bis family (tarwad) 
and Uralan (owner and manager) of the 
goddess Bbagavatbi and her property. 
Both suits were inspired by feudal intoler- 
anoe and flavoured with the jealousy of a 
goddess. Both were brought with a view 
to the suppression of a lesser deity, 
owned and managed by the karnavan of a 
so-called upstart family, inferior in caste, 
prestige and status to the plaintiffs. Though 
both the plaintiff devaswom and the defen. 
dant institutioD have been declared to be 
public temples, it is indeed almost inoon. 
oeivable to the karoavan of a Malabar 
family that a temple built by his ancestors 
on the family paramba should ever be 
anything but family property. Even a 
cursory analysis of the plaints will show 
that both suits are identical. 

The real argument was that the present 
suit is not barred because the former suit 
was tried by a Court which bad no pecu¬ 
niary jurisdiction to try it. It will be 
assumed for this purpose that if the plam. 
tiff appellant had valued the former suit 
properly it would have been a suit beyond 
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the pecuniary jurisdiction of a District 
AFunsif. S. 11, Suits Valuation Act, as I 
understand it, applies the major principle 
|Of constructive res judicata to suits valua. 
tion, just as S. 21, Civil P. C. applies that 
snmo principle to the question of the ter. 
ritorial jurisdiction of Courts These two 
matters are primarily the province of 
parties; within limits a party may choose 
his own forum, e. r. by undervaluing or 
overvaluing his claino or by suing in one 
District or in another. That being so, 
8. 11, Suits \ alufttion Act, and S. 21, Civil 
P. C., propound the salutary and indeed 
l< 3 uite inevitable maxim that unless objeo. 
tion to tho pecuniary or territorial jurisdio- 
Ition of a Court is taken by the parties at 
jthe earliest possible opportunity, the prinoi. 
•pie of ooDStruotive res judicata will apply. 
iThat is to say, the objection may not be 
taken at any later stage in the suit. And 
even if the objection is taken at the ear. 
Heat possible moment and overruled, it 
eannot prevail in appeal unless such want 
of jurisdiction has materially afTeoted the 
result. From this, it is obvious that the 
jurisdiction of a Court is only artificially 
limited by minor considerations such as 
the value of the suit or the place where 
the cause of action arose. Inhereut dafoota 
stand on an entirely different footing. For 
example, if a Court not empowered to 

.. - were to pass a decree nisi, 

Its decree would be void ab initio. Such 
inherent want of jurisdiction is not curable 
by consent of parties. But. as I have said, 
parties have been given a limited right to 
ohoose the forum which shall hear their 
causes and when once they have obosen 
they must abide by their choice. If it 
were otherwise. Courts would be at the 
mercy of parties, litigant, would become 
mere arenas for preliminary trials of 
strength. It has been argued farther that 
a. 11, Suits Valuation Act, and S. 21, Civil 
P. C., must be strictly construed. They 
bar the plea being taken in the subsequent 
stages of the same suit; but do not in 
terms bar another suit. This argument I 
have already auswered. As soon as it is 
realized that these two sections are appli. 
cations of the general principle of oonstruo- 
tive res judicata to the valuation of suits 
and to the place of suing, it becomes rather 
absurd to attempt to detract from a prin 
ciple so wide and universal as the rule of 
res judicata. Indeed if the plea is barred 
in subsequent stages of the same suit it 
necessarily follows a fortiori that another 


suit 13 barred. The suggestion made really 
amounts to this that these two sections 
merely render the first suit in all its stages 
meaningless, empty and theoretical, while 
leaving it open to the parties to file another 
and a real suit. That is a fantastic inter, 
pretation. No litigant can ever have the 
same case tried twice. That is the funda. 
mental principle of res judicata, not to be 
evaded by a literal and a narrow inter, 
pretation of a special section. I agree with 
my learned brother on all points and in 
the decree proposed. 

C.r.k./r.m. Order accordingly. 
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FULL BENCH 

Leach C. J. Varadaohariab 
AND Mockett JJ. 
Aiuhacker Labhai — Petitioner. 


V. 

Chinnaihambi Rowthor — Respondent. 

Madar^a Labhai and another — 

Sureties. 

Referred Case No. 4 of 1936, Decided on 
6th December 1937. 

Stamp Act (1899), Scb. 1. Art. 40-Secu* 
rily bond executed under S. 21 (11, ProTln* 
cial Ineolvency Act, should be stamped under 
Art. 40 and not under Art. 57. 


A security bond ezeoated in poreuBOoe of ao 
order of Oourt under Seotlon 21 (1), ProviooUl 
loBolveooy Act, bypotbeoatiog also Immovable 
property, ebould be etamped under Art. tO, sod 
not uDdet Art. 67 of Boh. 1: A 7 2? 1931 All 1S9 
and I L R {193?) 1 Cal 375, Bel. on ; AIR 
2936 Lah 45 {8 B), Disapproved. [P 363 0 3) 

Govt. Pleader — for the Government. 


Leach C. J. — The following question 
has been referred to the Court under 
S. 57 of the Stamp Act, by the Board of 
Revenue as the Chief Controlling BeyiUiie 
Authority of the Presidency i 

Whether the doouiseot, ft eeourity bond fo* 
Re. 4600 exoouted lo pursuance of an order of tk® 
Oourt of the Subordinate Judge of Tituvarur, 
hypotheoatiog also immovable property, ehoold be 
etamped under Art, 40 of Boh. 1, or under Art. 67 
of Sob. 1, Stamp Aot. 


These Articles correspond respsotiwly 
to Arts. 33 and 46, Madras Stamp Anaeud* 

ment Aot of 1922. The facts are shortly 

these. One Abubaoker Labhai applied in the 

Court of the Subordinate Judge of TituTa* 
rur under the Provincial Insolvency to 
be adjudged an insolvent, and under 8.91 (D 
of that Act was required to give a bond 
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^ith two sureties for bis due appearanoe 
in the iosolvenoy proceedings. A bond 
was accordingly executed by two sureties 
in favour of the sheristadar of the Court 
in the sum of Bs. 4500 and was stamped 
under Art. 57, Stamp Act, or rather, under 
the oorresponding Article of the Local Act. 
The Central Board of Bevenue have asked 
the Court to decide whether this is correct. 
If Art. 57 does not apply, the only other 
Article which can, is Art. 40. This is com. 
mon ground. 

Article 40 prescribes the duty to be paid 
on a mortgage deed not being an agree, 
tnent relating to deposit of title deeds, 
pawn or pledge, a bottomry bond, a mort. 
'gage of a orop, a respondentia bond and a 
€eoarity bond. Art. 57 prescribes the duty 
payable in respect of a security bond or 
mortgage deed executed by way of seen, 
rity for the due execution of an office, or 
ito account for money or other property 
received by virtue thereof, or executed by 
a surety to secure the due performance of 
a contract. It is said that Art. 57, and not 
Art. 40, applies because the bond in ques. 
tioo is a surety bond for the dne perform, 
ance of a contract. 8. 2 (h), Contract Act, 
defines a contract as being an agreement 
•enforceable by law. 

The Lahore High Court held in 17 Lab 
74/ that a bond of this nature is a bond 
fpr the due performance of a contract 
and consequently is to be stamped under 
Art. 67. In that case the bond differed 
materially from the bond wo are now con. 
eldering. The bond in the present refer, 
ence was not executed by the debtor, but 
merely by the sureties. In the Lahore case, 
the bond was executed by the debtor as 
well as the sureties. This decision followed 
a previous decision of the Lahore Coart in 
16 Lah 78,^ which concerned a bond given 
under 0. 41, B. 5, Civil P. 0. 


The Allahabad High Court has taken a 
•contrary view : 62 All 814.® A Pull Bench 
-coDsiating of Kendell, Yoaug and King JJ. 
held that the bond given under 0, 41, 
B. 5, was not a bond for the due perform. 
*noe of a contract, because there could be 

1. In re Stamp Duly on SeontUy Bond ezeoated 

29 A I B Lah 46=160 
I 0 876=11 Lah 74=88 P L B 469 (8 B). 

9. ToUa Bhah Satan Bbah v. OhnUm 

^ ® ^ 1004=147 I 0 

• 671=16 Lah 76=8t P L B 441. 

In re Stamp Bafetenee by the Board of 
^ Bavenne, (1981) 18 AIB AU 189=18110 
676=69 All 844=1981 A L 7 41 (F B), 


no contractual relation with the Court. An 
agreement amounting to a contract must be 
entered into by the parties with the object 
of creating contractual relations between 
themselves and this was impossible when 
the Court was oonoerned. A Bench of the 
Calcutta High Court in 40 C W N 1281* 
expressed a similar opinion, and expressly 
held that the word contract’ used in 
Art. 57 means a contract as detiued in 

5. 2 (h), Contract Act. 

We agree with the decisions of the 
Allahabad and Calcutta High Courts. As 
the Privy Council pointed out in 46 I A 
228=42 All 158,® the Court is not a juridi- 
cal person and is incapable of contracting. 
Moreover in circumstances such as these 
there is nothing in the nature of a con. 
tract with the Court. When a debtor 
applies to be adjudicated an insolvent, he 
is required by law to attend before the 
Insolvency Court when required. It is not 
a matter of agreement; it is bis duty to 
be there and if he does not attend when 
he should attend, the Court can compel his 
attendance. In this case the sureties did 
bind themselves to the sheristadar that 
the insolvent would attend when called 
upon, but their obligation was not an 
obligation connected with the performance 
of a contract by the insolvent. For the 
reasons indicated, we are of the opiniou 
that Art. 40, not Art. 57, is the appro, 
priate Article. We answer the reference 
accordingly. 

O.R.g./B D. _ Answe r accordingly. 

4. Akahay Zamindacy Ltd. v. Ramaoatba 
Burman, (1936) 40 0 W N 1281=64 0 L J 
439=1 L R (1937) 1 Oal 376. 

6. Raj Ragbubar Singh t. Ja! Indra Bahadur 
Singh, (1919) 6 AIB PO 66=56 10 660 
=16 I A 228=43 All 168=22 0 0 212 (P 0). 
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Horwill j. 

Ayimbati Thottathil Narikkot Cheriya 
Krishnan Nayar — Appellant. 

V. 

Puthan Peetikayil Charickil Pallikkal 
Moideen and others — Bespondents. 

Second Appeal No. 637 of 1936, Deci¬ 
ded on 29th September 1937, against 
decree of Diet. Court, North Malabar, 
in A S. No. 240 of 1935. 

Malabar Teoaney Act (14 of 1930), S« 33—. 
ToDank—Powor of purebaaloglandlora'a rigbte 
—* Tonaot bdng mortgagor wlkb laafo back — 
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Tenant can redeem portion of mortgaged 
property — No diitinetioa made between 
ordinary teoant and tenant being mortgagor 
with leaie back, 

Under B. 83, Malabar Tenancy Act, a tenant 
has tbe rfgbt to purchaee tbe Jandlord’e right in 
the property in bis ocoupatloD. The Legielatnre 
probably did not intend tbe section to protect 
the tenant who was a mortgagor with a lease 
back of the property. Yet if provisions of law 
made by tbe Legislature actually apply to a case, 
Courts cannot avoid giving effect to them merely 
because tbe Legislature did not contemplate such 
an application. If under 8. 33, a tenant is given 
a right to redeem a portion of the mortgage only, 
he cannot lose bis rights beoanse it is probable 
that tbe Legislature did not have such a case In 
mind when they drew up the present Act. The 
definition of ’kudiyuruppu’ in B, 8 (m) and of 
tenaot in 8. S (y) and 0. 89 do not didtioguiBh 
an ordinary tenant from a tenant wbo ie a mort^ 
gagor with a lease back. And although in some 
respects tbe mortgage and tbe lease back may be 
considered to be one transaction, yet they operate 
Mparately and a teoant is nonetheless a tenant 
^oause be Is also the mortgagor and provleloos of 
8. 38, are applioable to him. [p 264 0 3] 

P. Govinda Menon — for Appellant. 

Judgment,—The appellant UBufrnotc. 
arily mortgaged certain property to one 
Mooean, tbe predeceseor.in.title of the 
respondents. On the same day the land 
was leased back to the appellant; and so 
the appellant retained possession of the 
whole of the property mortgaged. Subse- 
qnently, be snb.Ieased a greater portion of 
the property to defendant 6. The res- 
pendents then brought a suit to eviot the 
appellant from the suit plot, whereupon 
the appellant put in an application under 
^*^^^'^^T 0 Danoy Act, to purohase 

tbe landlord s right in the property in bis 
oooupation. The trial Court found that 
all the requirements of S. 33 had been 
satisfied and allowed tbe petition. In 
appeal the District Judge felt that the 
Legislature could not have intended enabl. 
ing a mortgagor, in oironmefcanoes like tbe 
present, to avoid his mortgage by a trans- 
action of this kind and that 8. 33 was in- 
tended to protect tenants, who bad lone 
been in possession and had been forced to 
oonstruot houses or buildings, from evio. 

. 1 ?“ buildings. Ho therefore 

allowed the appeal and dismissed the 

petition. Henoe this appeal by the pre. 
sent appellant. 

reluctance 

that I have to disagree with the learned 
District Judge, beoanse I think he is 

d Legislature 

did not intend to protect tenants of this 

^d. As a mortgagor he ought in equity 


A. I,B. 

to be compelled to redeem the whole of the 
mortgage. By putting in this application 
under S. 33, he is enabled to redeem only a 
portion of the mortgage and thus to avoid 
the ordinary provisions of tbe law. How. 
ever even if the Legislature did not in. 
tend 8. 33 to be applied to a case where 
the tenant was the mortgagor of property 
leased baokto him, yet if provisions of law 
made by the Legislature actually apply to 
a case, Courts cannot avoid giving effect 
to them merely beoanse the Legislature 
did not contemplate such an application. 
If the appellant, under the plain wording 
of 8. 33, ie given a right to redeem a 
portion of the mortgage only, he cannot 
lose bis rights beoanse it is probable that 
the Legislature did not have snob a case 
in mind when they drew up the present 
Aot. I have read oarefnlly the definitions 
of kudiyiruppu’ in S. 3 (m) and of 'tenant' 
in S. 3 fv) and S. 33, and I find myself 
unable to distinguish tbe present ease 
from one in which the tenant was not 
also the mortgagor. If A had mortgaged the 
property to Moosauand Moosanhad leased 
it to tbe appellant, who subsequently sub¬ 
leased a part of it to defendant 5, then 
Undoubtedly the appellant would have 
tbe right under 8. 33 that he olaims: and 
tbe relation of tbe appellant to Moosau 
and bis snooessors seems to me to be pre 
oisely the same as it would have been if 
tbe mortgagor had not been tbe appel¬ 
lant, Although in some respeots the 
mortgage and the lease back may be con- 
eidered to be one transaotion, yet un¬ 
doubtedly they operate separately and 
the appellant was nonetheless a tenant 
beoanse he was also the mortgagor. Tbe 
appeal is therefore allowed with costs in 
this Court and in the lower Appellate 
Court aud the order of tbe Dlstriot MnnsU 
restored. 

o.r.k./b.d. Appeal allowed* 
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FULL BENCH 

Lbaoh C. J. Varadachabiab 
AND MoCKETT JJ. 

In the matter of G, a Pleadeti Afflafwr* 
Qudi. 

K, Samhaiiva Av*yar — Oomplainani 
Decided on 6th December 1937. 

L®8«I Praelitioners Act (1879), S. 
Miieoaduel—Suggetting bribe to be offer*** 
offleialc is grave miseoDduct^Faet thel 
ceedingt were instlluted as result of gmof* 
makes no difference in gievity of offence* 
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For a member of the Bar to euggeit that an 
official or any ooe ebooJd be bribed amonate to 
profeeslocal misooDdaot and profeBslooal misoon* 
daot of grave natare. The fact that bribes of this 
natare have been given by others is no exonse. 
The faot that proceedings of this nature are instl* 
tnted as the result of a grudge makes no diSsrence 
to the gravity of the oflence and cannot be pleaded 
Is exonse. [P 266 0 1, 

N. Rajagopala Ayyengar for Advocate- 
General — for the Crown. 

A. K. Balakrishnan — for the Pleader. 

£. Sonndararaja Ayyangar — 

for Complainant. 

Leaoh C. J. — Mr. N. G., a pleader, 
practising in the Court of the District 
Munsif of Mannargudi, has been charged 
V7ith professional misconduct and the 
District Judge of West Tanjorc has sub¬ 
mitted to this Court his report on the 
inquiry. The charge against the respondent 
was that he wrote to one Bamaohandra 
Ayyar, a vakil’s clerk at Tanjore, to 
obtain surreptitiously a copy of the judg. 
ment in 8. C. 8. No. 541 of 1926 on the 
file of the District Munsif’s Court, Mannar, 
gudi, by offering some inducement or bribe 
to the record clerk of the District Court. 
The learned District Judge has held the 
charge to be proved, but in the oiroum- 
stances of the case has suggested that a 
suspension for a period of 2 or 3 months or 
a severe warning would meet the case. 
The letter on which the complaint was 
based reads as follows : 

PlainklS's witocsses, E« Sambaslva Ayyar 
(Bttakkodl Samba). In (ha judgmenk of (be above 
luK. Ik hae been said kbak Bambu has given false 
evidenoe and khak he le not boneek. Bo (he judg¬ 
ment In the said 8. 0. No. 611 of 1925 le neoes- 
■arlly required. Bambu'baa been committed ko (be 
Oonrt of SeeeloD, Tanjore. The case la posted for 
hearing on Sisk Augnsk 1986 in (he Court of (he 
Assistant Seeslons Judge. Can we get (he above 
lodgment? Give something to the record clerk and 
ascertain. If you write to me that the above judg¬ 
ment can be got, I shall at once send there Baktl 
Ammal with money for expenses. Please write a 
mplyto me regarding the above Judgment before 
the oomlng Tuesday or Wednesday. Let no one 
■DOW that I have written thle letter. Please at 
onoe make enquiries in Court and write a replv to 
me. '' 

We are unable to read this letter as 
meaning that the respondent was intending 
to obtain a copy of the judgment referred 
to surreptitiously. But it certainly does 
oontain instructions to a vakil’s clerk to 
give to the reoord clerk a bribe for snpply- 
ing information with regard to the record. 
For ft monbor of tbo Bftr to raggcst tbit 
SD official or anyone should be bribed 
amounts to professional miseondnot, and 


profeBsioual misoouduot of grave nature. 
The faot that bribes of this nature have' 
bean given by others is no excuse. In this' 
case the learued District Judge has suggest.' 
ed that a lenient view should bo taken 
because the respondent has been a member 
of the legal profession for 20 years and hae 
hitherto held an unblemished record. We 
will accept this recommendation of the 
learned District Judge and in view of the 
past reoord of the respondent we will not 
impose the penalty which the offence 
deserves. We consider that in this case a 
suspension from practice from now until 
the eud of January 1938 will be suOicieut, 
and the respondent will be suspended for 
this period. But wo wish it to be clearly 
understood that we regard offences of this 
nature as being grave offences and in future 
the punishment will be made to fit the 
offence. I will add that the faot that pro. 
oeedings of this nature are instituted as the 
result of a grudge—as appears to be the case 
here — makes no difference to the gravltyj 
of the offence and cannot be pleaded in' 
excuse. 

B.d./r.K. Pleader iuspended. 
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Venkataramana Bao J. 

Perumal Ayyar — Appellant. 

V. 

Ramasuhramanian Chettiar — 

Bespoudent. 

Second Appeal No. 306 of 1933, Decided 
on 26th July 1937, against decree of Sub. 
Judge, Bamnad at Madura, in A. 8. 
No. 101 of 1932. 

(a) Guardian and Ward-Debts contracted 
by guardian — Testamentary guardian ol 
minor incurring debt on behalf of minor in 
course of buiioest started by father — 
Guardian is personally liable—Creditor is 
also entitled to have decree against assets of 
business on showing that guardian has right 
of indemnity in respect of such essets. 

Where a guardian of (be minor ooDatikuted 
under (be will of (be fakber oontlnuea the buel- 
D68I Bkatked by tbe father properly aa par diteo* 
(lone In (be will and Inoute debt on behalf of (be 
minor In (he oourae of oarrying on anoh baalneae, 
tbe creditor la enklkled to have reoonree agalnet 
tbe aaaela of the business In addition ko proceeding 
against (be goardlan personally, But before (he 
oredltoE can get a decree dlreotly agalnet tbe 
assets it must be shown that the guardian baa a 
right of indemnity in respect of snob assets and 
tbe prioolple upon which the oreditoi la given a 
decree agalnet the estate le by working out tbe 
prioolple ol snbrc^Btion by wbloh the creditor li 
allow^ to stand In the ihoei ol tbe guardian. 



2GG MadrasP kFvUmal Attau v,Eaiiasubra:\ianian 


iVenkataramana Rao J.)A. I. R, 


But even this ri^ht of indemnitj of the guardian 
will aqaio be depondent upon the fact that on 
the takine of accounts of the transactions during 
the period of hia guirdianebip there is notbinq 
due and owing by him to the estate in respect of 
any of his transactions ; 35 Cai 340 Bel. on. 

[P 2<'G C 2] 

'b) Civil P. C. (1908', O. 6, R. iV Suit 

against two defendants alleging them to be 

partners in business—Amendment of plaint 

on bails thst defendant 1 ie carrying on bust* 
nets as guardian of defendant 2—Amend- 
ment can be allowed if it is in accordance 
witn taels let out in plaint. 

Id tbe interests of justice oven where a question 
of limitation might arise a Court cm allow the 
dtDCDQtDCDt. Jp q jj 

Where a suit wis instituted against two de/en- 
dints allpging that they were partners in the 
business and all the necessary facte and oircum 
etaccos under which the suit debt was incurred 
were clearly fot out In the plaint and tbe amend¬ 
ment aa Bought and allowed by the lower Ooutt 
was ID accordance with the true (acts that defen. 
dantl carried on tbe trade as guardian of defen¬ 
dant 2 in pursuance of a direction in the will of 
the latbdr : 

/Jefd that tbe amendment wag prooerlv 
allowed : Ain 1921 P C 50, Bd. on. [P 2670 1] 

B. Sitarama Rao — for Appellant. 

T. M. Krishnaswami Iyer and N. Siva, 
ramaknshna Iyer — for Respondent. 

Judgment.—This sGoond appeal arises 
out of a suit upon a prooiisaory note exe. 
outed in favour of one Nagaswami Ayyar 
tba assignor of tbe plaintiff by A T B s’ 
Paramasivam Chetti. It is found on the 
evidonoe that A. T R. S. is tbe vilasam of 
a firm earned on on behalf of defendant 2 
Ramasubramania Chettiar. The father of 
RamaBubramania Cbettiar was carrying 
on this buBinees and before his death be 
lefb a will dated 30bh October 1920 in and 
by which he appointed Paramasivam 
Ufietbiar as the guardian of his minor son 
RamaBubramania Chettiar and directed 
mm to continue the business and oouduot 
n 80 as not to cause loss to tbe minor. In 
pursuance of the same, the said business 
was conducted in tba name and vilasam of 
the A. T, B. 8, Tbe debt sued on was 

in tbe course of the 
said business and tbe binding character of 
the debt was nob disputed by defendant 2 
at the hearing of the appeal before the 
lower Court. The first Court exonerated 
de endant 1 and gave a decree against 
defendant 2 against tbe joint family pro- 
perties. This decree is obviously uosus. 
tamable because it would not be open to 
the father of defendant 2 to appoint a 
testamentary guardian in respsot of the 
joint family properties and it would nob be 


open to such a guardian to deal with the 
joint family properties which had devolved 
upon the minor by right of survivorship. 
It is open to a father to appoint a testa, 
mentary guardian in respect of the self, 
acquired properties which a minor may 
inherit. There is no evidence before me that 
the trade which was being carried on by 
the father during his lifetime and conbi. 
need after hia death was nob the acquiei. 
tion of tbe father. It must therefore be 
taken that Paramasivam Chetti carried on 
the business properly in pursuance of tbe 
direction under tbe will. If a debt was 
incurred by him daring the course of the 
business, he would be personally liable but 
a creditor is entitled to have direct re¬ 
course against the assets of tbe business. 
Bub before he can get such a decree, it 
must be shown that tbe guardian has a 
right of indemnity in respect of such assets 
and the principle upon which tbe creditor 
is given a decree against the estate is by 
working out the principle of subrogation 
by which tbe creditor is allowed to stand 
in tbe shoes of tiie guardian. As pointed 
out by Mukerjee J. in 35 Cal 320* at 
p. 327, it would have to be proved that the 
guardian is entitled to indemnity against 
tbe estate of the infant for tbe whole of 
his traosaotioDB during his guardianship. 
No doubt, having regard to the admission 
of defendant 2 in this case that the debt is 
a binding one, tbe guardian will prima 
facie be entitled to tbe right of reimburse* 
meat. But tbe right of reimbursemeoi 
will again be dependent upon the fact that 
on a taking of account of the trauBaotions 
during the period of his goardlanshipi there 
is nothing due and owing by him to the 
estate in respect of any of his transactions. 
Unfortunately by not understanding the 
correct position of the law, defendant 1 
was exonerated from tbe suit and a decree 
wag passed by the first Court against 
defendant 2*8 joint family assets and in 
the appeal preferred therefrom by defen. 
dant 2, defendant 1 was not made a party 
to the appeal and even in the second append 
before me, the appellant has not chosen to 
make defendant 1 a party to the appeal. 
But that would not preclude me fw® 
giving a decree directly against the assets 
ifp as I have stated, it has been proved 
that defendant 1 was entitled to indemnity 
against the estate on an account being 
taken. Unfortunately no materials 

1. Bbawal Saba v. Balinath PetUb NaiayM 
filogb, (1908) 85 Oal 820=13 0 W M 8B& 
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iieen placed in fcbis case and I am not in a 
position to give that decree in the state 
of the evidence on record. 

There is another point which was 
decided against the appellant in this case 
namely that the learned District Munsif 
allowed an amendment in the case which, 
it is contended, he ought not to have done. 
The nature of the amendment is this. The 
suit was died against both defendants 1 
and 2 originally on the footing that defen. 
dents I and 2 were partners in the said 
Ibusiness but all the necessary facts and 
the oircnmatanoes under which the promis. 
Bory note was executed and the debt was 
incurred were clearly set out in the plaint 
and the amendment sought was in oonso. 
nance with the true view of facts that 
defendant 1 carried on the trade in pursu. 
anoe of the direction under the will of the 
father of defendant 2. I think the amend, 
ment has been properly allowed. In the 
interests of justioe even where a question 
of limitation might arise a Court can 
allow the amendment: vide 48 Gal 110.^ 
In the result the second appeal fails and 
4s dismissed with costs. 

O.r.E./r.B, Appeal dismissed,' 


Obatan Dai t. Amir Khan, AIR 1921 P 0 
60=67 I C 606=16 lOal 110=17 I A 266 

(P 0). 
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P. S, Bamaswami Iyer and another — 
Petitioners. 

V. 

Al. Sp. PI, Subramanian Chettiar, 
Agent, Lakshmanan Chettiar, Banker 
— Bespondent. 

Civil Bevn. Petns. Nos. 1702 and 1703 
of 1986, Deoidpd on 17th February 1937, 
from orders of Diet. Conrt, Coimbatore, 
D/. 27th July 1936. 

(a) Prp?]ncial Iniolveney Act (1920), S, 25 (1) 
^ Diitnliial of petition on •telemeni by 
creditor that debt bad been paid It one under 
8.25(1), 

^here an Intolrenoy petition ii diamliied by 
the Cmrt upon the itatemenk by the creditor that 
hU debt 1^ been paid and that the petition 
ihoQid M flUmUMdi mob dluDliitl ii odo oodet 
6. 96 (1) of the Aol oi It oomoe wltbln the worda 
*'lor any other inffidenk eauae" of tbak eeekioo. 

CP 968 a 8] 

, (b) Provincial leeolvaaey Aat(1920), S. 26— 
A^dicabUlty*— WbcIharpalilloDwae frlveloui 

«r vaaatioui naad net be decided at the time 
«f Hi dlimlisal under 8. 25 (ij^Ceurk can do 
ea oo Mparala application. 


For the application of the provieions of 8. 26 of 
the Aot it ia not Leceerary that at the time of die* 
miseal under S. 25 (1) iteeH the Court s>hould be 
eatiefied that the petition whs frivoloua or vexa* 
tioue. The Court oau coneider the matter on a 
eeparate applioation even though it did not do eo 
at the time of the dismis:al of the petition under 
S. 25 (1). [P 268 C 2] 

^ (c) Provincial Iniolvency Act (19201, S. 26— 
Debtor* need not in reality be debtor — 
Application by creditor against him makei 
him debtor. 

The word "debtor” in B, 26 of the Aot meana 
any one againet whom an ineolveDOj application 
bae been presented by a creditor. The pcr>;on 
applying for compeneation under that section need 
not in truth be a debtor at all. [P 268 C 2] 

(d) Provincial Insolvency Act (1920), S. 26— 
Debt by Hindu father binding on family— 
Demand by creditor — Alienation of large 
portion of family property by father together 
with sons after demand—Petition in iniol. 
vency by creditor against father and loni— 
Debt paid and petition dismissed under 
S, 2S (1) — Petition against sons held not 
frivolous and vexatious and no compensation 
could be recovered by them. 

A creditor io whose favour a Hiudu father bad 
executed a promissory note found to be binding on 
the family presented a petition in insolvency 
against the father and his two eons to have them 
declared insolvente. About 4 monibe later, on the 
oreditoc’s statement that his olaim was satisfied, 
the insolvency petition was dismissed under 
B. 26 (1). The sons claimed compensation under 
B. 26 of the Aot. It was found on evidence that 
the debt was one binding on the family for which 
the son's share oould be made liable and tbak 
within ten days immediately after a notice 
demanding payment of the debt was made by the 
creditor the sons together with their father bad 
set about alienating a large portion of the family 
properties and that they bad no ready money to 
pay the debt: 

Held that under the oiroumstancoB the oreditor 
had Eufficlent grounds to reasonably suppose that 
fraud was being attempted by the sons also and 
therefore it oould not be held that the petition of 
the oreditor against the sons was frivolous or 
vexatious and that therefore no compensation was 
recoverable : Cass law referred, [P 270 0 2] 

N. Sivaramakriahoa Iyer — 

for Petitioners. 
P. 8. Sarangapani Iyer — 

for Respondent. 

Order.—The respondent presented a 
petition in ineolvenoy against a Hindu 
father and hU two eons to have them 
declared insolvents. The two sons are the 
petitioners. Their father executed a pro¬ 
missory note in favour of the respondent 
for Bs. 1600 on 6th June 1931. On 4tb 
March 1939 the respondent made a demand 
upon the father for payment of the pro¬ 
missory note debt. Between that date and 
14th Mareb 1939, there were a series of 
alienations of joint family property, the 
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petitioners with their father being parties 
to these alienations. On 27th June 1932 
the respondent presented the insolvency 
petition already referred to on the ground 
that the father in his capacity as family 
manager has executed the promissory note 
in question and alleging that the debt was 
binding on all the members of the family 
and that the debt had not been discharged 
in spite of repeated demands. He alleged 
that the three respondents to the insol. 
venoy petition had brought about a number 
of sales in favour of their relations, friends 
and others quoting hotitious debts. This 
petition was returned on the ground inter 
alia that the creditor most state how res- 
pendents 2 and .3 to the petition were 
liable to be adjudged insolvents- It was re. 
presented with the following endorsement: 

Bospoodent 1 is the family maoager. BoapoQ* 
dents 12 and 3 are liable for tbe debt and they 
have joined respondent 1 in fraudulently dealing 
with the property. They are therefore liable to be 
adjudged. 

On 30th November 1932 the creditor 
filed a statement to the effect that his 
claim was satisfied and that tbe insolvency 
petition might therefore be dismissed. On 
let December 1932 tbe petitioners put in 
an application for compensation under 
S. 26, Provincial Insolvency Act, and tbe 
Additional Subordinate Judge on 2nd 
December 1932 passed the following order 
on tbe insolvency petition : 

Petitioner's vakil files memo that claim is 
totlefied and that the petition may be dismissed. 
KesponiicntB press for costs. Bo tbe point whe- 
ther this petUioo was filed on euCBoleot groueda 
has to be gone into. Bespondenta 9 and 8 have 

ni®. ^ potltion for oompensatlon. For enquiry. 
90th January 1933. 

On the application for oompensatioD tbe 
following order was made : ' Counter in a 
week. Enquiry 20th January 1933.” Later, 
the matter came up before Mr. Narayana 
Menon, the then Additional Subordinate 
Judge, whose predecessor had passed the 
orders to which I have referred. As regards 
the father, he passed the following order : 

Bespondent 1 admittedly owed tbe money to 
the petitioner when the insolvency petition was 
filed. He bad also admittedly alienated a major 
extent of his properties. Bespondent 1 did not 
W the petitioner’s debt foe neatly four months 
after tbe alienation. The petitioner had therefore 
eome justifiable apprehension that tbe alienation 
was intended to defeat him, Bespondent I paid 
the debt due to petitioner after filing of the Insol- 
venoy petition. In these olroomstanoes I order 
respondent 1 to bear his costs. 

With regard to the petitioners beheld 
lhat on the face of the insolvency petition 


they were not necessary parties and could 
not be adjudged insolvents as they were 
not personally liable and he ordered the 
creditor to pay tbeir costs. It is clear that 
tbe creditor's statemeut where be says 
that tbe debt bad been settled by payment 
asks for a dismissal of tbe petition. I think 
that it mu&t be taken that the petition 
was dismissed under 8. 25, Provincial 
Insolvency Act and it is not suggested by 
Mr. K. S. Jayarama Iyer for the respon- 
dent that it oonld be dismissed under any 
other section though be contends that it 
was merely withdrawn aud not dismissed. 
With this contention I do not agree as in 
my view this comes within tbe words of 
the section or that for any other suflS. 
oient cause no order ought to be made, tbe 
Court shall dismiss the petition.” The peti. 
tion having been dismissed under S. 25 (l), 
tbe debtor is entitled to apply for oompen- 
eation under S. 26 (1) bnt Mr. Jayarama 
Iyer argues that the provisions of 8. 26 
can only be applied if at the time of dia. 
missal under S. 25 (l) the Court is satis, 
fied that the petition was frivolous or vexa¬ 
tions and that it does not have in view a 
subsequent enquiry into that matter. No 
such restriction, in my view, is to be 
gathered from the words of the seotion. 
The Court can, in my opinion, oonsider tbe 
matter on this application even though it 
has not done so at tbe time of tbe dismia- 
sal of the petition under 8. 25 (1). Next 
Mr. Jayarama Iyer oontende tnat the peti« 


tioners were not entitled to apply under 
that seotion, because they were not "deb< 
tors.” This argument is founded on tbe 
petitioners’ own case that they were not 
personally liable for the debt, it having 
been contracted by tbeir father. I think 
this contention is unsound and that 
debtor' in tbe section means any cue 
against whom an insolvency petition baa 
been presented by a creditor and that tbe 
person applying for compensation need not 
in truth have been a debtor at all. Bnppose, 
for example, that some one wishing to 
harass another files an insolvency petitioo 
against that other person falsely alleging 
that be is indebted to him and his petiticD 
is on that groand dismissed, why abould 
not the alleged debtor be entitled to havfl 
oompenaatioD awarded to him under 8.26 (Ij 
instead of being driven to tbe expense of 
a suit ? In my opinion, the petitions^ 
were 'debtors’ within tbe meaning of U*® 
seotion. The applications were oonsideied 
by tbe learned Subordinate Judge wbo 
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lield that the petition waa not diamiaaed 
tinder S. 25 (l) and therefore the applioa. 
tions under S. 26 (l) could not be enter, 
tained and that it was not open to the 
Insolvency Court to enquire into the matter 
further. For the reasons I have already 
given the opinion of the learned Subordi. 
nate Judge waa wrong. On appeal, the 
learned District Judge held that the appli. 
cations were rightly dismissed, the Court 
having in bis opinion rightly exercised its 
discretion, to refuse to award oompensa. 
tion. He also agrees with the Subordinate 
Judge that 8. 26 is intended to meet oases 
where a creditor's application has not only 
been dismissed on the merits after taking 
evidence but also held to be frivolous or 
vexatious, i. e. the present petition was not 
dismissed under 8. 25 (l). My view upon 
the law which is contrary to that of both 
the lower Courts does not however dispose 
of these petitions as, in my opinion, the 
applications for compensation stood to be 
dismissed upon the facts already on the 
record. In para. 13 of hie order the learned 
Subordinate Judge says : 

It ie not nooeBsaty to Btata anything latther on 
these petitions bat this: I am in no way per* 
soaded, having regard to the reoords before me 
and the allegations of the petitioners that the 
petition filed by the oredltor was not justified and 
that it was frandalent or (rlvolons. As It is, we 
■have the faot that in Jane 1932 the oreditor filed 
the insolvency petition oonseqaent on the faot 
that there were font alienations by the father and 
the sons. His olaim waa satisfied only in 
November. 


The learned Subordinate Judge who 
originally dealt with the matter as regards 
the father as I have already observed 
stated that the petitioner had some justi* 
fiable apprehension, that the alienation 
was Intended to defeat him and be there, 
fore ordered him to bear his own costs. 
That order does not reflect upon the con. 
duct of the petitioners at all but the learned 
District Judge in his judgment says : 


A biabmln father and his two sons, one a doot 
•nfi the other a lawyer, were heavily involved 
debt. The father was personally liable bat tl 
Joint, the sons'shares were also llabl 
TbeoEs^toBs of the family Insisted on the appoin 
mut o! a trustee to make a rateable dlstribatU 

?: 1 “koald 8< 

JIB iMds eto., in paroels to eaoh oreditor aooordii 
to the amount of hU debt. In other words, the 
was to be a voluntary liquidation. 

I doubt very much whether the ored 
ters of the family did iarist on the appoin' 
meat of a trustee. It is merely so allege 
in the oounter petitions. What the fatbc 
etated in his statement was t^t varloi 


creditors ware pressing for payment of 
their dues, that he had no ready money on 
band, that therefore with a view to pay 
off all the creditors fully he entered into 
an arrangement with the creditors with 
their full consent and co-operation and 
with the help of respectable mediators, 
that it was decided under tbearrangemoDb 
that eaoh of the creditors should take a 
sale of a portion of the family properties 
equal in value to the debt doe to him, that 
accordingly on 14th March 1932 sale deeds 
were executed to the creditors in full dis* 
charge of their settled debts and that it 
was clearly recited that a portion of the 
properties had been reserved for the petl. 
tioner in discharge in full of bis debt and 
that the property so reserved waa suflSoient 
to the petitioner's knowledge to fully dis. 
oharge his debt. I must mention here that 
the oreditor in his petition alleged that 
the property was worthless or inadequate. 
The father further alleged that the oredi. 
tor had been throughout made aware of 
the arrangements and never objected at 
any time thereto, that he and bis sons 
believed that he would also give effect to 
it and that they were always ready and 
willing to execute a sale deed of the pro. 
perty reserved to him. The petitioners 
filed a joint oounter. petition in which they 
denied that they were heavily involved. 
Their counter-petition follows closely on 
the lines of their father’s. The oreditor 
in answer to the petitioner’s application 
for compensation denied that he knew or 
acquiesced in the alleged agreement with 
the creditors and said that he was never 
at any time told by anybody about the 
mediation, which took place behind bis 
back; and the learned counsel for the 
petitioners was unable to contend before 
me than any notice of the alleged meeting 
of the creditors and mediation was ever 
given to the oreditor and I can see no 
reason for believing that be ever knew of 
it or afterwards acquiesced in it. The faot 
that he filed a petition In insolvency iodi. 
cates the contrary. This alleged arrange, 
ment with the creditors was all effected 
within the space of ten days immediately 
following on the notice of demand for pay. 
ment given by the creditor. Certainly on 
the record before the Court, it is very 
probable that the whole thing was done 
behind creditor's back. On the record it 
seems to me that the Insolvency Court 
could not find that the petition against the 
two eons was not put in without some 
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reason. Tbo legal position with regard to 
the liability of sons in a Hindn undivided 
family in respect of a binding family debt 
incurred by their father to be adjudicated 
insolvents is even today none too clear 
though in 61 M L J 518,^ Krishnan 
Pandalai J. held that the eon of a Uindu 
father who died after incurring debts upon 
promissory notes apart from some special 
oiroumstanoes which would make him per. 
aonally liable for the family debt cannot be 
adjudged insolvent on account of bis liabi. 
lity as a member of the family to pay those 
debts out of the family properties. In the 
course of bis judgment he refers to an un. 
reported decision in C. M. A. No. 47 of 1916 
where it was hold that members of joint 
families liable as such for a family debt 
but not otherwise are debtors within the 
meaning of the Insolvency Act and there¬ 
fore can be adjudged insolvent on those 
debts. He does not follow that case and 
refers also to 49 Mad 217,^ which to some 
extent followed the unreported decision 
though the Judges there say that each 
case would depend upon its oiroumstanoes 
and that, if the petitioner makes the neoes- 
aary allegations and proves them, then the 
Court would be justiOed in adjudging the 
members of a joint family insolvents. He 
also refers to 00 Mad 981.^ In that ease 
it was held by Odgers and Venkatasubba 
Rao JJ. that a decree against a son for 
the debt of his deceased father to the 
extent of the assets in his bands does not 
make him (the son) liable to adjudication 
and be cannot be so adjudioated nnless 
the decree is a personal decree. The oon- 
ditioDS necessary to impose a personal 
liability upon the members of an undivided 
family in respect of money borrowed for 
family purposes are stated in 22 Mad 
166^ at pp. 167 and 168. In 44 Mad 810® 
Sadasiva Ayyar and Napier JJ. held that 
the members of a joint Hindu family can 
be adjudicated Ineolveuts on a single peti. 
tion by a creditor if they are liable on a 
joint debt and have been guilty of a joint 


1. pQtneyya v. KoUayya, AIR 1931 Mad 783^ 

186 10 31:^61 ML J618. 

2. Muthnveorappa ObeUlat v. SIvaguruoakha 
Filial. AIR 1926Mad 133=92 I 0 609 ='49 
Mad 217=49 M L J 697, 

8 . Nagasubramania Mudall v. Krishnamachariar 
A I R 1927 Mad 922=104 I 0 642 = 60 Mad 
981=68 M L J 403. “ 

4. Ohelamayya v. Varadayya, (1899) 22 Mad 166 
=9 M L J 3. 


6 . Mamayya v. E. R 
Mad 294 = 68 I 
Mad 810. 


. Rice Mill Oo., AIR 1921 
0 916=40 M L J 670 = 44 


act or acts of insolvency. Although this 
case was relied upon by Mr. Jayarama 
Ayyar, I do not think that it is of much 
assistance. This matter has also been dealt 
with by Cornish J. in A I R 1936 Mad 
64°, where he holds that the members of 
the family must be under a personal lia. 
bility before they can be adjudioated. 
Even assuming that the petitioners would 
not be personally liable for this debt and 
that they could not therefore be adjudi. 
Gated insolvents in respect of it, I am far 
from thinking that the petitioning oredi. 
tor must have known that the sons could 
not be made insolvents. This was a debt 
binding on the family for which certainly 
the sons' shares could be made liable and 
they together with their father set about 
alienating a large portion of the family 
property under oiroumstanoes which the 
petitioning creditor might very reasonably 
suppose indicated that a fraud upon him 
was being attempted; and clearly the 
financial position of the family was such 
that its debts could not be discharged 
without such alieuatioDs. I am satisfied 
that there was quite sufficient ground on 
the facts for the lower Courts’ refusal to 
award compensation. Both the Civil Revi¬ 
sion Petitions are dismissed with costs. 

C.R.K./s.C. Petitions dismissed. 

C. Etiebna Ayyar v. Pierce Leelle & Co., AIR 
1936 Mad 64=160 I 0 478. 
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Venkataramana Bao J. 

T. P. Renga Aiyangar and another 
Appellants. 

V. 

Sri Swamp Alagia Nambirapar Tem» 
pie, Tirukurungudi through it^ 
Dharmakarlha Sri Perarulala Ra¬ 
manuja Jeer Swamigal and another 
— Respondents. 

Second Appeal No. 277 of 1936, Decided 
on 25th March 1937, against decree of 
Sub-Judge, Tinnevelly, in A. 8. No. 123 of 
1935; 

Religioua Endowment—Properly dediealed 
for use of whole Brebmia commuoily 
—Suit by representatives of Brehmin Ved* 
galai Sii Vaiahnavile community eIal®ioS 
exclusive title—Denial of title as claimed io 
plaint held could not preclude Court fie® 
granting relief which they were entilled I 
get as members of Vadagelai commuoilj* 

Where the plalntlSs, repreaentatlvea of 1^* 
Brahmin Vadagalat Brl Valehnavite 
of a oertain place, Inatltoted a Bolt agalnit w 
traatees of a temple In reepeot of property 
to have eeo edloated for the we of iht waw 
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Btahmin oommanlty as snob of tbe place sod not 
fot tbe use of tbe plaiatiSs alone, alleging that 
tbe property belonged to the plaintiffs alone and 
was dedicated for their exclusiye use : 

H^ld that tbe Court wae not preolnded from 
granting the relief which they were entitled 
to get as members of the Vadagalai community 
though their title as olaimsd In the plaint was 
denied and negatived. [P 271 0 2] 

K. V. Gesba Ayyangar and K. Arawa. 
muda Aiyaogar— for Appellants. 

B. Somayya and K. B. Bajagopalaoha. 
riar — for Respondents. 

Jad^ment.—This second appeal arises 
onli of a suit which relates to a Mantapam 
on tbe river bank at Tirukarnngndi. It 
was instituted by the plaintiffs for them, 
selves and as representatives of tbe Brah. 
min Vadagalai Sri Vaishnavite community 
at Tirukarungndi. The ground assigned for 
the suit was that the temple of Sri Swami 
Alagia Nambirayar temple represented 
by tbe present Dharmakarta, defendant 1, 
set up title to the property and asserted 
that no other body or person has got any 
right or title thereto and that no person 
can use the said Mantapam without leave 
or lioense obtained from defendant 1. Tbe 
claim asserted on behalf of tbe plaintiffs 
was a title to thelMantapam on behalf of 
the Vadagalai community not merely for 
tbe performance of sandbya, japam and 
other ceremonies but they have the exoln- 
sive right and control thereof and no other 
person can use the Mantapam without 
their consent. 

The finding of the learned Subordinate 
Judge is that this Mantapam has been 
constructed out of public subscriptions 
and has been used and enjoyed by every 
member of tbe Brahmin community in tbe 
village of Tirukarungndi. HU finding in 
substanoe is that It is a public endowment 
dedicated to tbe use of the entire Brahmin 
community. He also found that the plain, 
tiffs have failed to establish their ezolusive 
right to tbe Mantapam either in regard to 
the title set up by them or iu regard to 
the management thereof. He further found 
that the temple has not established its 
ezolnsive right to the possession of this 
Mantapam. ThU was aUo the view of 
I>i8ttlot Muneif who tried the 
suit. The learned Buboidinate Judge how. 
ever dUmlssed the suit on the ground that 
inasmuch as the suit was filed on behalf of 
only the Vadagalai community, the plain, 
tlffe oannol be given any relief. It seeme 
to me that this view if wrong. The find, 
tog of tbe learned Subordinate Jndge as 


aforesaid is that every Brahmin in the 
village is entitled to have the use of tbe 
Mantapam for the performance of san. 
dhya, japam, purificatory and other oua. 
tomary ceremonies. This he is entitled 
to do without obstruction from anybody 
on behalf of the temple or on the part of 
anybody. The Brahmins in the said 
village comprise nob only Yadagalais bub 
also Smartbas, Thengalai Yaisbuavites 
and Brahmins of other persuasion. The 
terms'"Vadagalai”, "Tengalai'', or "Smar- 
tha” represent particular sects or groups 
of Brahmins having tenets of their own. 
Each forms a disbinob group by itself. A 
Brahmin of the Vadagalai sect as a Brah. 
min will be entitled to use this Mantapam 
for performance of the said sandhya, etc. 
If anybody offers obstruction bo the said 
use or asserts any title or right hostile 
thereto, be is entitled to have hia right 
vindicated in a Court of law. So it is 
open to the plaintiffs to institute a suit 
not only on behalf of themseUes but 
on behalf of tbe Vadagalai sect which 
in that village comprises not less than 
100 households — to institute a repre. 
sentative suit for getting a declaration 
that not only the plaintiffs but also every 
member of the Vadagalai community is 
entitled to the use of the said Mantapam 
for performance of the said sandhya, 
japam, etc. There can be no doubt that all 
the members of the Vadagalai community 
in regard to this relief have gob a common 
interest and a common grievance against 
defendant 1 in so far as their rights are 
denied. No doubt, the Vadagalai comma, 
oity claimed also in addition to this right, 
a right to tbe exclusive title and owner* 
ship of the Mantapam. The fact that this 
title was denied and negatived would not 
preclude tbe Court from granting the 
relief which they are entitled to get as 
members of the Vadagalai community for 
the use of the Mantapam for the said 
purposes. 

After hearing the learned counsel on 
both sides and disoussing the matter over 
with them, the proper order, I think, that 
should be passed in this case, will be to 
declare the rights of all the parties and 
prevent a litigation as far as possible. 

I therefore propose haviog this object in 
view to make the following declarations 
viz.: (1) that defendant 1, temple, has 
no title or possession of tbe suib Manta, 
pam, (3) that as memlMrs of the Brahmin 
community, the plaintiffs and other Vada. 
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Ralai Brahmins whom they repreaant are 
entitle;;] to use the said Mantapam for 
performing sandhya, japam, parifioatory 
and other customary ceremonies without 
any obstruction from defendants, and (3) 
that the Vadagalai community is not 
entitled to the exclusive right of the suit 
Mantapam nor are they entitled to any 
right of management as set up in the 
plaint. I direct each party to bear his 
own coats of this litigation throughout. 

C.R.K 'd.s. Order accordingly. 


A. I. R. 1938 Madras 272 
Gentle J. 

Most Revd, Dr. L. MathiaSf Archbishop 
of Madras and the President of the 
Catholic Indian Association and 
another — Plaintiffs. 



Kilachari Agricultural Co-operative 
Bank — Defendant. 

C. S. No. 210 of 1935, Decided on 6th 
October 1937. 


Banker and Custotner-Secretary of bank 
having authority to receive depotita receiving 
them at depositor'• bouse —Deposits ratified 
by bank •— Certain deposit misappropriated 
by secretary — Bank is liable to depositor. 

Every act done by an agent in the course of bis 
employment on behalf of his principal and within 
the apparent eoope of hie authority binds the 
prlnolpal unless the agent is in fact unauthorized 
to do that particular act and the person with 
whom be ie dealing is aware that the agent in 
doing as be doee Is exceeding the authority given 
by the prlnolpal. [P373 0 9 j 

A secretary and the treasarer of a bank had the 
authority to receive deposits. He accepted the 
deposits at the depositor’s honse and gave him 
receipts different from the oouotetfoll. The bank 
ratlded these deposits by paying interest on them 
and repaying the capital from time to time One 
of the deposits was misappropriated by the seore* 
taty and the depositor sued the bank for the 
amoant: 


Eeld that the case was a fortiorari one of an 
agent’s apparent authority and also of express 
aathorlty to aot in the way which be did. The 
bank was therefore liable and the fact that the 
seoretary had no authority to Issue a receipt 
dlflerent from the counterfoil was no answer to 
the claim ol the depositor : {2864) 20 Ex in nmA 
A C 716, Bel on. [P 374 0 3; P 3T6 0 l! 2] 


V. Thayagarajan and G. A. Paig — 

n c V u . L » Plaintij 

L. a. VenKataohariar and D. Ban 

gwami Aiyengar — for Bespondeni 


Judgment —This is a suit in which the 
plaintiffs are auing the defendants for a 


sum of^ Bg. 5300 together with intereat 
which it 18 alleged waa deposited by the 
plaintiffs or by those in whose shoes the 
plaintiffs now stand with the defendant 
Bank upon fixed deposit for a specified 
period and at the end of that period the 
money was not returned to the plaintiffs. 
In the written statement in addition to 
formal matters such as not admitting the 
allegations it is alleged that the one who 
received the actual deposit was not autbo. 
rizsd by the defendants so to do and was 
acting outside his authority when ha ao* 
oepbed the deposit from the plaintiffs, that 
under the rales and bye-laws of the defen. 
dant Bank the panohayatdars have a die* 
oration to accept or not to accept a depoaitof 
every description before the Bank is bound 
by the deposit and that the mere receipt 
by the person who in fact received this 
money, viz. the secretary, would not 
constitute a valid deposit and that the 
panohayatdars did not indicate their ao« 
oeptanoe of the deposit. In other words 
it is alleged in the written statement 
that the seoretary of the defendants wai 
acting outside the eoope of his apparent 
and obvious authority to the knowledge of 
the defendants when the money deposited 
was paid and further that the Bank have 
not under Its rules and bye.laws accepted 
responsibility for this deposit to the know* 
ledge of the defendants. On behalf of the 
defendants no evidence has been called 
and at the oloae of the plaintiff’s case 
I was asked to adjourn the further trial 
for the defendants to be able at a future 
date to oall evidence in support of their 
oase. I refused the application firstly 
because this oase has been notified for 
some two or three weeks as beiug in the 
list for trial and parties should be ready 
for trial. If of course a witness is ill or is 
unable to be here naturally one adjourns 
a oase to enable the evidence of that wit< 
ness to be oalled. Secondly the appUe** 
tion, made when it was, in my view, had 
no support or justification for the grant of 
an adjournment. 

The faots are as follows : The OathoUe 
Indian Association of Southern India bed 
funds at their-disposal wbioh apparently 
they desired to invest upon fixed deposito 
at profitable rates of interest. At ^ 
relevant times Mr. Thambi Pillai was tbe 
Honorary Seoretary of this AssoaatloBt 
and it was he who in faot made tbe depo* 
sit, the Bubjeot matter of this floit, ss 
as other deposits. In all seven depofl* 
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were made by the Asaooiation throngh the 
geDtleman I have mentioned and the 
method in whioh they were made was 
this with the exaeption of the first one or 
two. The defendant Bank has its premises 
at Kilaoheri and again at material times 
the secretary and treasurer was Mr. M. 
Papayya Naidu. That gentleman was fre. 
quently in Madras and when the Catholic 
Association desired to make a deposit upon 
fixed deposit with the defendant Bank, 
the secretary and treasurer of the Bank 
would call upon Mr. Thambi Filial. Money 
would then be handed over in cash to the 
Bank's secretary and treasurer, and he 
would in retnrn hand over to the Associa. 
tlon’s representative a fixed deposit re* 
oeipt. That fixed deposit receipt obviously 
comes from a book which is Ex. B.l, 
and Mr. Thambi Pillai, P. W. 1, said in 
his evidence which I accept, that so far 
as his recollection goes, the receipt was 
always a loose receipt. On this particular 
occasion, viz. 3rd October 1929, Bs. 6300 
was handed over at the request of the 
Bank's treasurer and secretary, a clerk at 
the Catholic Association's office filled up 
the blanks, it was signed by the Bank's 
treasurer and given in exchange. That 
was the procedure in certainly five of the 
seven deposits. In the first two. the 
deposits were in fact made at Eilaoheri 
by the local Catholic priest who was 
requested so to do by the authorities in 
Madras. In respect of all these deposits, 
Interest has been paid by the defendants 
to the plaintiffs as and when it became 
due, perhaps a little time following the due 
date. In respect of all the deposits except 
the last one, the one concerning this suit, 
the principal monies have been repaid 
by the defendants to the plaintiffs, and 
nothing arises in regard to those six earlier 
transactions. With regard to the last one 
Bev;' Mora who is the Vicar Qenatal to 
the Aiobbiahop of Madras, whois P. W: 2, 
b4e' been oalled, and whose evidence I 
accept entirely, and he says that in the 
■courta'of his duties he received interest in 
respedt oC'the* fixed deposit which is the 
fubieet matter of tfais suit and ha entered 
in his'^bookr-At the time of receipt a 
reoord of psynnnt' of the interest, and 
-interest wat 'psleble-hr the months of 
October' hii the ^etsr 1980; 1981,- 1982 
Sod'1983, siuoC the:fized''deposit was for 
8 ^m of fiV8fye8x8ifroiB Ottober 1929 
SBd^would-be repayable ih October 1931, 
ABd tbat^dhteresb Wai paldds esih by 
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the secretary and treasurer of the defen¬ 
dant Bank at the Vicar General's office. 
Father Mora also says that he received 
interest upon all the other deposits, six 
in number, made in the way I have 
already mentioned, in the same manner, 
viz. by the secretary and treasurer coming 
to his office, paying in cash amounts from 
time to time due in respect of interest 
on those deposits and that ha recorded 
in his books similarly as be did with this 
one, receipts of interest. In addition to 
the deposits whioh I have already men. 
tioned and made by the plaintiffs or as 
I said those in whose shoes the plaintiffs 
stand, the defendants have received other 
deposits, and they have received them in 
exactly the same way, viz. their secretary 
and treasurer, the same man M. Papayya 
Naidu, going to the houses or offices of the 
potential depositors, receiving the amount 
of the deposit, mostly in cash and some, 
times by cheque, giving a deposit receipt 
either loose already filled in or filled in at 
the house of the depositor, sometimes torn 
from the oouuterfoil book, and I think 
on one occasion a mere acknowledgment 
was given of the receipt of the money 
paid and the fixed deposit receipt was sent 
aday or two later to the depositor from the 
Bank’s premises at Kilaoheri. Witnesses 
F. Wa. 3, 4 and 5 speak to these other 
deposits whioh are entirely unconnected 
with those made by the plaintiffs. Those 
other deposits mentioned by the three 
witnesses above have been repaid by the 
defendant Bank except in regard to one 
of whioh there is no evidence that it has 
been repaid nor is there any suggestion 
put to the witnesses who spoke about it 
that the defendants repudiated it on the 
ground that M. Papayya Naidu bad no 
authority from them when he accepted 
those deposits. 

To this evidence, there is none called in 
rebuttal or in denial by or on behalf of 
the defendants. When the learned oounsel 
oroBs.examined the plaintiffs’ witnesses, 
he never suggested that anything they 
had said was inaccurate at all. Some of 
them were asked whether they had read 
the bye.laws of the defendant bank, bnd 
they all denied having read them mcoept 
P. W. 6, Father Soma, who saidetHat 
after be bad made a deposit ha subsequ. 
ently beoame a member of the bank and 
then he did read the bye-lawe, bub then 
be was never osted to identify ^em or to 
deal with them. He was asked to give what 
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they contained, bnt I pointed oat to the 
learned counsel, that if they were written, 
they would speak for themselves when 
they were proved in evidence, but no copy 
was ever put to the witness for him to 
identify it. It is not contended by the 
defendants that the man who carried out 
all these transactions. M. Papayya Naidu, 
was not their secretary and treasurer 
nor that he was unauthorized to receive 
deposits. Undoubtedly, he was the seore. 
tary and treasurer and he had authority 
to receive deposits. It is alleged in the 
written staternenb that there was a limi. 
tation upon his authority to the extent 
that ho could receive these deposits only 
at the business premises of the defendant 
bank and not outside. Firstly, there is 
no evidence before me that there was 
any such limitation upon his authority. 
Secondly, if there was such limitation, 
then it would be incumbent upon the 
defendant bank to prove that such limita. 
tion was brought to the knowledge of 
Mr. Tbambi Pillai at the time or before 
he effected the deposit of Bs. 5300, the 
subject matter of this suit, so that when 
he paid to the bank’s seoretary and trea. 
surer that money, he would know that it 
was being received without any authority 
from bis principal so to receive it in the 
way It was then being paid to him. As 
I said, It 18 not contended that the seore 
tary and treasurer had no authority to 
receive money and to receive fixed deposit 
and that he was not their agent so to 
do and it was not in the course of his 
employment so to act. Every act done by 
an agent in the course of his employment 
on behalf of his principal and within the 
apparent scope of his authority binds 
the principal, unless the agent Is in fact 
unauthorized to do that particular act 
.and the person with whom he is dealing 
iia aware that the agent in doing as be 
does IS exceeding the authority given bv 
the principal. This man bad authority to 
receive deposits. Before the one. the sub. 
^ot matter of this suit, evidenced by 
t A.l, was effected, there were certainly 
^ur other deposits made by Mr. Thambi 

h O' ‘ho 

office of that gentleman in Madras 

In respect of those four deposits. I say 
four, beoauBO of the total of Beveo, tw^of 

dants had paid before the date of this 
deposit and have paid einoe the date of 


this deposit interest upon those earlier 
dopoaits, and they have also at the date- 
or some time thereafter of maturity and- 
the expiration of the period mentioned in 
the fixed deposit repaid the principal. 
Therefore upon the evidence before me, 
not only was thers authority which one- 
can describe as apparent, but there was, 
by the conduot of the defendants in ratify, 
ing the deposits accepted by the seoretary 
and treasurer by paying interest and re. 
paying the capital, express notice to Mr. 
Thambi Pillai. Whilst the priooipal moceygv 
deposited were Dot repaid nDtil a year or 
two after the deposit in question was made, 
and the re.payment of the principal would 
not of course be express notice to Mr. 
Tbambi Pillai, but the payment of interest- 
however was so, and the subsequent re. 
payment of the principal by these defen. 
dants shows to me that they expressly 
authorized their secretary and treasurer to: 
receive deposits in this way. Ex. A.3 a 
letter from the defendants to the plaintiffs 
dated 2nd April 1930. signed by tha 
gentleman, who received the deposits bnt 
written from the office of the company, 
deals with all the deposits which have’ 
been made up to that time, and it wae 
apparent then that there were negotiatione 
between the parties regarding an earlier 
repayment than the time fixed. There was* 
no suggestion that that letter was writtea 
by the secretary of defendant bank with¬ 
out authority nor that the panohayatdar 
or those who would be in authority over 
this man had not the facilities for seeing 
the correspondence and copies which) 
would be kept in the ordinary way. Tha 
question of the responsibility for the re¬ 
turn of this fixed deposit arises after 3rd' 
October 1934. In Ex. A.4, dated I3tl> 
October 1934. written by the plaintiffs tO' 
the defendants, the deposit receipt, Ex. A*lr 
was sent' and request made for a fresh- 
deposit receipt to be issued. It was con¬ 
templated then that the plaintiffs should 
continue these deposits. 

There was no reply from the defendants# 
but they wrote Ex. A.6 to the Deputy 
Hegistrar of Co-operative Societies on 16^^ 
October 1934. In that letter, they u»- 
formed the Deputy Begistrar that whilst 
the deposit receipt records the paymenl o* 
Bs. 6300 the oounterfoil in the book rs* 
tained among the banks books there 
entered a deposit of Bs. 100 in the naos- 
of M. Papayya Naidu, the bank’s seoretary 
and treasurer, and that no details 




1938 L. Mathias v. Kilachari Agricultural Bank {Gentle J.) Madras 275 


found in their aooonnts regarding this 
transaotion. Then they ask in what way a 
reply should be made. The matter appar. 
ently was one which was the subject of 
enquiry or decision by the Begistrar of 
OO'Operatiye Societies. I am not oonoerned 
in any way with the result of his decision, 
whatever it may be. But, from that time, 
although several letters were written to 
the defendants by the plaintiffs and by 
their learned counsel, no real reply was 
received and never was it suggested to the 
plaintiffs that 'when their secretary and 
treasurer accepted from the plaintiffs this 
deposit he was acting outside the authority 
which ha had received from the defen. 
dants. That allegation appeared for the 
first time in the written statement in 
October 1995. Although many defences 
are raised in the written statement, learn, 
ed counsel for the defendants told me to¬ 


day that he relies only upon two, and 
these are as follows : (I) The secretary 
was not acting within the scope of hie 
authority in issuing a receipt different 
from the counterfoil: in other words, in 
entering apparently the entry of Bs. 100 
as received in the counterfoil of A.l and 
Be. 5300 in A.l itself, he was acting 
outside the scope of bis authority ; (2) 
that as the defendants are incorporated 
under the Co-operative Societies Act, they 
are a Bank and therefore as a Bank, every 
transaction which they carry out must be 
carried out by them at their business 
premises. So far as the first contention 
goes, I have no evidence as to the scope of 
this man's authority ezoept that be was 
appointed and at all material times acted 
as the secretary and treasurer. He receiv¬ 
ed the deposits in the ways I have men¬ 
tioned, which deposits were honoured by 
the defendants by payment of interest and 
subsequent payment of principal. It may 
be and probably is true that he bad no 
authority to make different entries in any 
way upon receipts and upon their counter, 
foils, but if it is so, that can be no answer 
to the claims of the plaintiffs. I have dealt 
earlier with the responsibility of a prin. 
oipal In regard to the acts of the agent. 
|To my mind, this case is an a fortiori 
one of an agent's apparent authority and 
also of express authority to act in the way 
in which he did. Bo far as the second 
defence raised is oonoerned, I was referred 
to the case in (1864) 10 Ei. 10,> jp sup. 

1. IhompsoD T. BeU, (18M110 Bx 10=8 0 L B 
1918s98 L 7 Bz 681s:9 W B 669. 


port of the contention made. That case 
lends not the slightest support to the second 
defence which is relied upon today and it 
is abundant authority that the claim of 
the plaintiffs should succeed. That was a 
case where a woman paid to the manager 
of a Bank moneys to be invested upon 
mortgage security. The Bank manager 
misappropriated the money, and his prin. 
oipals, the bank, were held responsible, 
(1912) A C 716^ was a case in which the 
managi^ clerk of a firm of solicitors in 
EQglan(rdefraaded a lady of property and 
moneys, and in carrying out the fraud he 
used his principal's office. The lady con. 
oerned believed, as in fact the case was, 
that the clerk was the principal’s clerk, 
and she also believed that in executing the 
documents she executed and in following 
the advice which he gave he was acting 
for and on behalf of his principals, when 
he had himself appropriated the proceeds 
from the property. His principals, al. 
though personally entirely innocent, were 
held responsible for bis frauds. I wish to 
refer only to the words of Willes J., 
which were cited with approval by Lord 
Maonaughtea in the last named case in 
which Willes J. said (p. 733}: 

lo all these oaeea it may be eaid, as It waa said 
here, that the master had not authorized the aot. 
It ia true, be has not authorized the partloular 
aot, but he has put the agent in bis place to do 
that class of aota. and he must be answerable for 
the maooer in which that agent has oondnoted 
hlmaelf in doing the business whlob It was the 
aot of his master to place him In. 

I merely refer to this in dealing with 
the question of the responsibility of the 
present defendants iu regard to the moneys 
received by their secretary and treasurer. 
It may well be that the secretary and 
treasurer put that money into his pocket—^ 
and from the deposit receipt Ex. A. 1 and the 
counterfoil of that deposit receipt Ex. B.l, 
the difference between the two amounts 
would indicate that that is the case—but 
that does not in any way excuse the de. 
fondants being responsible. In my view, as 
I said earlier, this is an a fortiori case of 
the responsibility of the principals for the 
aota of their agents. The result is that this 
suit succeeds, and there will be a judgment 
and a decree in favour of the plaintiffs for 
a sum of Bs. 5866 being the amount of 
principal and interest up to the date of suit, 
and for interest at the rate of 6f per cent. 

9. Lloyd y. Oraoe Smith & Oo., (1913) A 0 716= 
81 L 7 E 6 1140=107 L T 681=66 8 7 733= 
361 L B 647. 
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from the date of tha ioatitation of the auit 
up to this day ; the amoant of all intoreat 
aud principal together with all ooata, which 
1 award to the plaintiffa, will carry in. 
torest at the rate of 6 per cent. Certified 
lor two oounaele. 

C.r.k./d.s. Suit decreed. 


Jd re. L. a Pleadkr (SB) [Leach C. J.) 
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SPECIAL BENCH 

LkA cn C. I, Varadachaiuar 

AND PANDRANf; Row J.T. 

In the matter of h, a Pleader, Rajam. 
id. ^arayananurti — Complainant. 

Decided on 30th November 1937, 

'#) Legal Praclitioner’s Act (1879), S. 13 — 
Muconduct — A obtaining decree against B 
for account - B obtaining decree age n.t A 

for maintenance —C pleader ■<•!■»« I n - 

3 rtS 

held not guilty of misconduct. * " " ^ 

A. obtained a decree against B In a anif 

aocouDts. B obWnea a daor.e Jal.et J o 

il c wee guilty of prulessloual mieounduet 

;5UuTJnu"d 

could Dot be eaid to have acted cnprole..l1,'nJny.° 

i'° - 

executing decree of clhfn(*fo 
•mount, to u.i.couduct ' " 

EuTo? ''“X**-' 

he fraudulently trleg to «« n?^ 

•mount tbau"‘X‘t'',VaS?u:f^“t “ '[P p“J“oT 

Advooata General — fof the Grown. 

D. Jagannadha Doss — for Pleader 
Kaaturi Seghagiri Eao — 

_ for Complainant. 

npon to 

consider the report of the District Jqdge 

:L?a r i- 

of the Court of the DiafcHn#- -i . 
Bajain hu sued his motW 


obtained a money decree against her. In 
O. S. No. 83i of 1924 of the same Court 
the mother sued the son for the recovery 
of maintenance due to her and for future 
mamtenanoe. The suit was decreed, but 
the petitioner appealed first to the Dig 
trmt Court and then to the High Court! 
The appeals were dismissed. Kondamma 
had sued in forma pauperis and in dismls- 
sing the second appeal this Court directed 
that half the oourt-fee should be paid bv 
her and half by her son. 

The petitioner paid his half of the 
oourt-fee, but his mother failed to pay her 
half and Government attached the decree 
which she bad obtained against her sou. 
ibe respondent acted for the mother in 
the suit against the son and was in fact 
her legal adviser during the years 1994.25. 
In 1925 he agreed to act for the son. and 
on 14th December 1932 he filed an appU. 
oafcion in execution proceedings arising out 
of the decree obtained by the eon against 
the mother in 0. S. No. 657 of 1919. This 
application was filed the day before the 
•^y^ars period of limitation expired. , 
The fact that the respondent was acting 
for the son against the mother did not 
prevent him from acting for the mother 
against the son in matters connected with 
her suit for maintenance. On 18tb Janu- 
ary 1935 be filed in 0. S. No. 834 of 1934 
a memorandum which purported to show 
what payments bad been made by the sod 
towards the decree obtained by the mother, 
ihe payments mentioned in the memorao* 
dum were Rs. 375.6.0 on 28th June 1928, 

fcQ March 1928, Bopees 

P "Y*® 2l8t December 1932 and 
Js8. 94-1.2 on Ist November 1933. The 
memorandum concluded with a statement 
to the effect that after giving credit for 
tbesp payments the amount due to the 

p the mother was 

Bs. 2p.9.8. This was not correctibeoause 
1^8. 469,13.6 against the data 
p ®nQn 1983 should have been 

j other words there wasa® 

?«Q position by Bupees 

109 4.8, There was not due bythason 
the sum of Rs. 282.9,8 but only the sam 

of Ba. 113.5.0. . 

Up 21st July 1935 'the respondent 
nought the mother's decree againstc her 
,^^^oe<3of transfer iS' E«» ,13i -It 

stated, that there was due Rs. 376.10*0 
' j L mother under her.-deoree 

and the decree was transferred tQ< tba res¬ 
pondent for this amount. Having <got the 
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mother’s decree transferred to him, the 
respondent then proceeded to execute it 
against the son. He attached a house 
belonging to the son and bought the pro¬ 
perty in at the Court auction. The sale 
however was set aside on the son paying 
into the Court the amount due under the 
decree. In the execution proceedings the 
respondent did not make the adjustment in 
respect of theRs. 169.4.8 but treated it as 
being owing by the petitioner which of 
course was not the case. 

^ As a result of these execution prooeed- 
ings, the petitioner preferred the complaint 
^ respect of which the charge was framed 
by the District Mnnsif of Rajam. There 
were two charges which may be sum. 
mwized as follows, (l) The respondent 
had been guilty of professional miscon¬ 
duct in acting for the petitioner when he 
had acted for the petitioner’s mother 
against the petitioner. (2) He had with 
dishonest intent obtained an assignment 
of the mother’s decree and in executing 
it had suppressed payments made in 
rednction, thereby committing a breach of 
trust against the petitioner and a fraud on 
the Court. The District Mnnsif held that 
the charges had not been proved and ooru 
seqnently found for the respondent. The 
record and the report of the District Mun- 
sif were then submitted to the District 
Judge who made bis own report thereon. 
The District Judge considered that the res. 
pondent had been guilty of unprofessional 
conduct in acting for the son in the oir. 
oomstanoes of the case and that be also 
had been guilty of unprofessional conduct 
in purchasing the mother’s decree and exe. 
outiDg it for a sum in excess of what was 

due. These are the findings which we 
have to consider. 

We consider that the respondent was 
iDht guilty of professional misoonducb in 
ifitog the petition in execution of the peti- 
“2?"* *owe. The petitioner's suit had 
^ingtodo vrfth the mother's suit. It 
wnla haVe shown a spirit more In keeping 
. . we kradltions of the profession if the 
respoadeijfe had tiot acted for the petitioner, 
but we flfannot ray that there was any. 
t^g profwrionally wrong in so doing. 
There was no ynj to o^j^ain 

the consent of the>t<tbp^^ toother, and 

there was no liketihood of bavlhg to fnake 
eotiog for the mother. 

Mitnaion an 

wtitoly- different footing. B. 16 of the 
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Bales of this Court framed under the Legal 
Practitioners Act, 1879, states that practi- 
tioners of Courts subordinate to the High 
Court are strictly prohibited from pur. 
chasing from their clients or from any other 
person, any interest in any decree passed 
by the Court in which they practise. The 
rules were published on lOtb December 
1934, but as long ago as 9th June 1870 the 
High Court had issued a circular to the 
8ameefifeot._ _S. 136, T. P. Act. prohibits 
legal practitioners from purohasing or 
traflBoking in any actionable claim and 
states that no Court of justice shall enforce 
at the instance of the legal practitioner 
any such actionable claim. A decree does 
not come within the category of actionable 
claims, but the principle involved is the 
same. The respondent therefore knew or 
must be^ deemed to have known that he 
was acting contrary to the directions of 
this Court when he purchased the mother’s 
decree against her son. The learned Dis. 
tnot Judge expresses the opinion that a 
vakil with sound professional ideas would 
have revolted instinctively at the idea of 
taking such a transfer, and I am in agree, 
ment with this statement. Not only did 
We respondent purchase this decree from 
Kondamma, but he executed it knowing 
that there was a mistake in the suit regis. 
ter, and that he was not entitled to the 

but that Sum less 
Rs. 169.4.8. That he knew the true posi. 
tion 18 shown by Ex. B. a letter written on 
11th Ootobor 1933, at the inotaDoe of the 
respondent to the petitioner. In this letter 
he specifically refers to the sum of Rupees 
639.2.2 which was the amount which 
should have been recorded on 18th Janu. 
ary 1936 instead of the sum of Rupees 
469.13.6. In this letter it is stated that 
If you pay the said amount (Rs. 123.9.9) 
accordingly, your decree in full, as well as 
Re. 762.11.11 due by you to her up to date, 
will be satisfied”. This shows that he 
knew the exact position on lltb October 
1933 and that the petitioner had only to 
pay Rs. 123.9.9 to clear off bis liability 
under the mother’s decree at that date 
That sum of Rs. 123.9.9 was admittedly 
paid on 30th October 1933. 

The respondent has denied the genuine, 
ness of Ex. B, and it has been suggested |n 
tbsf course of the arguments that It was 
foiled for the purposes of these proceed* 
ings. The respondent denied all know, 
ledge of the documents, but he called bis 
clerk who said that it was in the hand. 
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writing oi hid (the clerk's) son-io-law. The 
son.in law was then called and he admit, 
ted having written the latter and said that 
ho did so at the instructions of the poti. 
tioner. If the petitioner wore wishing to 
forgo a letter for the purposes of these pro. 
ooedings (which would in itself bo an ex¬ 
traordinary thing to do) I do not consider 
th^ he would cause a letter of the nature 
of Ex. B to be fabricated: moreover. Ex. B 
Bets out in great detail information which 
could only have been in the posseesion of 
the respondent or of his clerk. The letter 
18 a very lengthy one and was written for 
the purpose of obtaining payment of fees 
due by the petitioner to the respondent. 
It was referred to in the complaint itself 
and I consider that the suggestion that the 
petitioner induced the son-in.law of the 
respondent's clerk to fabricate it is too 
grotesque for serious consideration. We 
have no hesitation in regarding Ex. B as a 
'genuine doouncent, which means that the 

‘respondent instituted execution proceedings 

,apiD8t his own client with full knowledge 
of the real position and obtained from him 
a larger sum than was in fact doe by him. 
1019 in Itself amounts to unprofessional 
loonduct. But when it is coupled with the 
fact that he was executing the decree 
which ha himself had bought in direct 
contravention of tho rules framed by this 
Court under the Legal Practitioners Act 
the offence grows in seriousness. The res. 

professional 

misconduct, and we are unable to accept 

the recommendation of the District Judge 

that he should be suspended merely for a 
period of one month and twenty.two days, 
the period during which he was actually 
prevented from practising by the adminis- 
orders of this Court, We consider 
that the offence is one which should be 
punished by suspension from practice for a 
much longer period than this and we direct 
that the respondent be suspended from 
practice from now until the end of the 

.fommer vacation of the District 
Munsif e Court of Rajam. 

We also direct that the respondent 
should pay to the petitioner the sum of 

Rs. 169.4.8 which he recovered from the 
petitioner in excess of the true amount 

respondeut 8 

aanad will not in any event be issued to 
him unti be has paid this amount. 

C,r.k./b,d. _ Order accordingly . 


A. 1. R. 
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Venkatascbba Bao and 
Abdur Eahman JJ. 

Secretary of State — Petitioner. 

V, 

Rm, P. Rm. M. Suhrananian Ghettiar 

... ^ — Beapondent. 

Civil Miso. Petn. No. 3246 of 1934, 
Decided on 15th October 1937. 

, * (a) Court-fees Act (1870). S. 12-AppeaI 

n eubject matter of euit- 

Lreticit Court'fee can be levied only in res* 
pect of that part. 

Beotlon 13 le not happily worded. [P 279 0 9] 

Where a part of tbo aubjeot matter of the bqU 
only ia comprised !□ the appeal before the Appel* 
late Court, deficit oourt-fee only in respect of that 
part of the suit oan be levied and not in respect of 
the entire subject matter of the suit: 15 Had 181, 
approved, [p 379 q 2) 

(b) Court-fees Act (1870), S. 7 (v) — Suit 
against cosbarer for partition and for separ* 
Bte poMessloQ—Plaintiff excluded from pos* 
session — Court-fee payable 11 ad valorem 
under S. 7 (v). 

Where the plaintiff ie In posBession, actual or 
oooBtruotlye, and merely seeks to ohaoge the form 
of his enjoyment by obtaining a divided In the 
place of an andividod ahare^ln such a oase there 
is a coofilct of judicial opinion as to the appro* 
priate provision applioablo. But where tho plain* 
tiff has been excluded from posBesslon, there oao 
be no doubt whatsoever that the ooart*fee payable 
Is ad valorem under 8. 7 (v), [P 379 0 3] 

E. S. Champakesa Aiyongar for K. S. 
Krisbuaswami Aiyecgar (Govoro* 
manfc.Advocate) — for the Crown. 

N. Srinivasa Aiyengat— for Respondent. 

Venkatasabba Rao J.—lu tha appeal 

that W 0 have just disposed of, a question of 
oourt-fee has been raised on behalf of the 
Government under 8. 12 (ii), Oourt-feea 
Act, The suit is in effect one for partition 
and possession, brought by the plaintiff 
against his oosharers. He claimed in the 
plaint two separate ehares, each of one* 
eighth, on the ground that be purchased 
them from two different oo.owncrs. He 
fixed tha total value of the entire one* 
fourth share at Bs. 14,000 and paid in res* 
paot of the relief of '’partition and separate 

possession” of that share, Rs. 100 as 
oourt-fee under Sch. 2. Art. 17.B (Madras 
Amendment) of the Court.fees Act. H 
must be mentioned that previous to the 
suit, he had applied to the Collector for 
separate registration, which was refused- 
He therefore prayed for a declaration tM 
he was entitled to get himself registorw 
as a landholder to tbe extent of the one* 
fourth ebare. In raspeot of this relief ^ 



1938 


Skoy. of State v. Subramanian {Venkatasulbc^ Rao J.) Madras 279 


'|)aid a oonrt^fee of Bs. 100 under Sjh. 2, 
-Art;. 17.A (Madras AmendaieDt). 

Thus, the plaintiff paid on bis plaint in 
respect of these two reliefs Bs. 200 as the 
ooart.fee. Here on the memorandnm of 
appeal also, be paid a similar amount. The 
Appeal, as will be evident from wbat has 
'been stated in the judgment just delivered, 
-deals with the one.eighth share of defen* 
dant 7 alone. The question has been raised 
whether under the terms of 8. 12, the 
plaintiff can be called on to pay the deficit 
court-fee payable on his plaint (in the 
lower Court) in respect of the other one- 
eighth share. The relevant portion of the 
•sections reads thus: 

Wbenevet any suoh suit oomes before a Oourt of 
appeal, referenoe or revlBlon, if aucb Court oon* 
fliders that the said question has been wrongly 
deoided to the detriment of revenue. 

There^ are three possible positions: 
(i) Notwithstanding that the appeal is con. 
fined to a part of the suit, it may be con. 
'tended that the whole suit has come 
before the Court of Appeal. Hence the 
Appellate Court has jurisdiction to levy 
the deficit court.fee in respect of the entire 
Bubjeot matter of the suit, (ii) That part 
of the suit alone as is comprised in the 
appeal (it may be contended) is before the 
Appellate Court. In that case deficit court- 
fee only in respect of that part of the snit 
can be levied, (iii) Only a part of the suit 
being comprised in the appeal, the suit as 
euch is not before the Appellate Court. 
Therefore the section has no application 
at all. 

On this point there are two reported 
decisions. In 15 Mad 181,^ the facts were : 
the suit related to three parcels of land 
'bnt the defendants’ appeal was in respect 
of only one of them. The suit was valued 
at Bs. 480 odd. The Appellate Court held 
ihat it ought to have been valned at about 
Bs. 1100. The deficit ooart.fee not having 
'been paid, an order was made, "original 
'Salt rejected." The learned Judges (Wilkin. 
4on and Shephard JJ.) held that the Dls. 
tilob Judge’s order was Irregular, on the 
ground he had no jarisdiotion over the 
whole Babjecb matter of the anit, the 
appeal by defendant 4 relating to one item 
only." The judgment is brief, but the 
decisloo la perfectly clear. In other words, 
of the three poBiible views mentioned 
above, it was the second view that pre. 
vailed. It is a ruling of a Bench of our 

1, Kenia Vamu v. ObadayankuUl, (1892) 16 
Hid 161i 


Court, which does nob appear to have ever 
been questioned and there is no reason 
why we should now depart from it. 

40 0 W N 403" ie the second of the two 
oases referred to above. There the suit 
related to four mortgages and the lower 
Court accepted Bs. 2775 to be the correct 
oourb.fee payable on the plaint. The defan. 
dants appealed in regard to a part of the 
suit claim, namely the amouot claimed on 
the basis of the fourth mortgage bond alone. 
The Appellate Court held that the proper 
ooart.fee payable in the Court below was 
Bs. 6000 odd. The question arose, could 
the Appellate Court make an order for the 
payment of this entire amount? The 
answer was given in the affirmative. It 
will be seen that the decision is at vari. 
anoe with what was held in 15 Mad 181.^ 
But from the judgment, which in this case 
also is very brief, it would appear that 
the argucnent that was put forward and 
negatived, was that indicated in position 
No. (iii) above. It follows therefrom that 
position No. (ii) did not fall to be oonsi- 
dered in that case, that is, the position 
accepted in the Madras case; nor was 
that case referred to or cited. 

The section ie not happily worded, bub 
we think that the view taken in 15 Mad 
181^ is the most reasonable. The ques. 
tion then remains, what was the court.fee 
payable on the plaint in respect of defen. 
dant 7'b one.eighth share? There is a 
distinct averment in the plaint, that defen. 
dant 1 is in possession of tbe plaintiff's 
share which means, that tbe plaintiff is out 
of possession. The prayer in the suit, which 
is in accordance with this allegation, is 
both for partition and separate posseBsion. 
Where the plaintiff Is in possession, actual 
or ooDstructive, and merely seeks to 
change the form of bis enjoyment by 
obtaining a divided in the place of an 
undivided share—in such a case there is a 
conflict of judicial opinion as to tbe appro, 
priate provision applicable. But where, as 
here, the plaintiff has been excluded, upon 
bis allegation, from possession, there can 
be DO doubt whatsoever that the aourb.fee 
payable is ad valorem under S. 7 (v). 

It is for the Government to show that 
the court.fee of Bs. 100 (paid in the lower 
Court in respect of this relief) is insuffi- 
oient. It was on the assumption, that 
court.fee was payable on tbe market value 
of the ODe.eigbth share (i. e., Bs. 700), 

2. Badba Baoee v. Kehetra Mohan, (1986) 68 
Oal 7S0-40 0 W N 406. 
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thafc tha case wag argued on behalf of the 
OoverDDoent. But the guit property is a 
rpitfca, which it is not disputed, is an 
estate”, and the value of the land, is to 
be deemed to be. under S. 7 (v) (a) twenty 
times the annual revenue payable. It baa 
pot been shown what the annual revenue 
IS, in other words, there is nothing to show 
that twenty times the annual revenue 
amounts to a hgure in excess of the sum on 
which Rs. 100 (the amount actually paid) 
would be the proper court.fee. So much 
for the plaint in the Court below. The same 
remark would apply to the court.fee paid 
on the memorandum of appeal. Finally 
one word as regards the contention in res’ 
pect of the relief of declaration. Tha value 
of defendant T's share (which alone has 
come before the Appellate Court) is less 
than Bs. 10,000 and therefore the court. 

Sob. 2, 

' (Madras Amendment) is 
Bs. 100 and not Rs. 500 and that sum has 
been paid. It is unnecessary in this view 
to consider the other question raised, 
namely whether the prayer as to deolara. 
tion was superfluous and therefore no 
court.fee was payable in respect of that 

In the result, we 
must hold that the Government’s conten. 

ciOD bas not b66D n3ad6 oofe* 

O.R.K./d-S. Petition rejected. 


A. 1.& 


®»“aewaniia PiJIai, ( 1939 ) 16 
A I R Mad 396=119 I C 36=66 M L J 894. 
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PandrangRowand Abdur Rahman JJ 

Srimathu Raja Muthu Vijaya Raohu. 
natha Doraxsingam — Appellant. 


Muthu E. R. M, MuthayaChettiar and 
others — Respondents. 

Letters Patent Appeal No. 4 of 1936, 
Decided on 9bh November 1937, against 
judgment of Varadaohariar J., D/. 3lat 

reported in A I R 1930 

Mad 08 3a 

Madras Court of Wards Act (1 of 19021 

«iignin8 his 

who gives the notice dies ot tiansfers hS li? 

In the subject matter to another "a fT«h r,‘T‘ 
har not to be given under 8 49 * hv ^ 

transferee. A transfer of the uWeoI 
not afleot the objeot for whlSf^^nl? 

«qnlrea to be gWei [pliaj 0 1 ] 


J .)-AUbough under Cl. (a) 

the Court of Warde with a notice in which his 

of action and 

the relief which he claims are to be stated 

totFnvi! BO iJraRed as not 

necessarily be Inatf- 
by the very pereon who had served the 
Court of Wards wjth a notice: 25 dff 187, Ditiing. 

q m c • • CP 281 oil 

a. i. brinivasagopalaobari—/or Appellant. 

R. Kesava Aiyengar-/or Respondents. 

Pandrang Row J. - The facts of this 
ease have been stated by Varadaohariar J. 
m his judgment and it is needless to repeat 
them. The only point that has been decided 

18 that the notice given in May 1928 by 

one Singa Dorai satisfies the conditions 
embodied in 8. 49. Court of Wards Act. 
ihe law on the subject has been fully die. 
cussed by Varadaohariar J. and there Is 
no need to add to his disousaion of the case 
Jaw. The section of the Court of Wards Act 
which has to be construed is S. 49, which 
runs as follows ; 

f ?****“8 to the person or property of 
f,nm instituted in any Oivil Court 

until the expiration of two months after notice in 

toot left at the Office 

of the District Collector epeolfled in the nollfloa- 

on under B. 19 or the Colleotor appointed undot 
0 , flb, as the case may be. 

3. Such notice ehall Btate the name and place 
of the abode of the lolendiog plaintiff, the oauee 
of action and the relief which be claims; and the 
plaint shall contain a statement that such notice 
has been so delivered or left. 

The notice given in this case oomplfltsly 
conupliea with all the provisions of this 
flection. The person who gave the notice' 
was one Singa Dorai, the senior proprietor 
or the village, the proprietors of which are 
e present plaintiffs. He was certainly 
the intending plaintiff at the time the 
notice was given. He was the original 
complainant before the Survey Officer and 
the respondent before the Appellate Survey 
uioer. The notice was given beoauae th* 
Appellate Survey Officer’s decision was 
against Singa Dorai. It is not pretended 

^as the intending plain. 

I at the time the notice was sent. The 
cause of action and the relief olaimed 
which are given in the notice are not diL^ 
erent from the oanse of action and the 
re lef claimed in the present suit. The 
PJaint contains a statement that the notiflo 
was delivered or left at the offices referred' 

»n the section and this delivery ifl ^not 
aenied. It would thua follow that all the- 
requirements of the section have been 

geally folfined. The main obieotlon tirg 

668 . ’ , 
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by the zamindar’s advocate in this appeal 
is that Singa Borai who gave the notice is 
not the actual plaintiff in the present salt 
in which the plaintiffs are those who 
derived title from him subsequent to the 
issue of the notice, Singa Dorai having 
transferred his interest in the village in 
August 1928 to certain persons who in 
turn transferred the same to the plaintiffs 
in September 1928, In other words, the 
oontentiori of the learned advocate for the 
appellant is that when after the notice is 
given as required by S. 49, the person who 
gives the notice dies or transfers his interest 
in the subject matter to another a fresh 
notice has to be given under S. 49. It isdifB. 
cult to see how this conclusion can be said 
to follow necessarily from 8. 49. It oer- 
tftiDly does not follow frona the letter of 
this law; nor cap it be said that the object 
of this law requires such a conclusion to be 
drawn. A transfer of the subject matter 
does not affect the object for which such 
notice is required to be given. I may also 
say that the reasons given by Vara- 
daohariar J. in support of bis conclusion 
appear to be sound, and that the oonolu- 
sion wbioh be has come to is one in con. 
sonanoe with justice and is not opposed to 
law. There is no reason therefore why that 
dOoision should be interfered with iu 
appeal. The appeal should accordingly be 
dUmiesed with costs. 


Abdup Rahman J. — l agree. Whili 
our learned brother Varadaohariar J 
rejected the appeal on the ground that tb( 
notice given by Singa Borai to the ConrI 
of Wards should be held to be availabh 
for the benefit of the persons claiming 
under him, I would like to rest my daoi. 
s^Ion on a grammatical construction ol 
8. 49, Court of Wards Act itself. A close 
perusal of this section shows that although 
under sub-ol (2) an intending plaintiff is 
required to serve the Court of Wards with 
e notice In which his name, place of bis 
•bode, the cause of action and the relief 
wMohhe claims are to be stated, enb.ol.fl) 
M the Motion has been so drafted as not 
to praWde that the suit must neoessarily 
be instituted by the very person who bad 
wrved the Oonrt of Wards with a notice. 
It merely enacts that no snit relatinc to 
the person or,xropetty of any w.rd ihell 
be instituted in any OWl Courtauntll the 
«^ation of two montba after notice in 
writing has been deUvcted. Had the Legie. 
iMtue intended that the ttoMca who had 

served the OoQTt of Wards with aT notice 


would alone be entitled to sue, it could 
have said so without any difficulty. It is 
true that when the suit is to be filed on 
the basis of the cause of action mentioned 
in the notice, the person serving the 
notice would ordinarily be the same as the 
person instituting the suit; hut the person, 
who intended to file a suit and who actu.’ 
ally served the Court of Wards with a 
notice, may have died before the suit is 
instituted, and his sons or heirs may have 
had to institute the suit instead. In that 
case it cannot be reasonably argued, in my 
opinion, that the notice served by the 
intended plaintiff has spent itself on account 
of his death and cannot be availed of by 
his SODS or heirs. There is nothing in S. 49 
of the Act which would make another 
notice essential as long as the snit is based 
substantially on the same cause of action 
which was stated in the notice. S. 49 
appears to have been so drafted as to cover 
oases of this character. 

The position of an assignee, on whom 
the interest of the intending plaintiff may 
devolve by a voluntary act of the latter 
would be the same, in my opinion, and no 
objection can be raised on the ground that 
he had not served the Court of Wards with 
another notice after bis assignment. It 
may be that if bis title is denied by or on 
behalf of the Court of Wards, be would bo 
called upon to establish the same before 
he is held entitled to any relief. But if ha 
chooses to file a suit on the cause of action 
stated by his assignor in the notice served 
on the Court of Wards no legitimate objeo. 
tion can be raised against him on that 
score. ^ A number of oases either following 
or decided on the lines adopted in 25 All 
187 were pressed upon us by the learned 
counsel for the appellant in support of his 
contention. There is no doubt that the 
language used in 8. 80. Civil P. C. is very 
similar to that employed in S. 49, Court of 
Wards Act but there is, first of all. some 
differenoe in the manner in which the two 
sections were drafted, i. e., while the pro. 
visions of 8. 80 are contained in one para¬ 
graph, those contained in 8. 49 have been 
subdivided into two. This might have per¬ 
suaded the learned Judges in placing a 
different oonstruotlon of 8. 80, Civil P. C., 
and bolding that the intending plaintiff 
who has been referred to in the latter part 
of the seetloD must be necessarily taken to 
refer to the same perso n who had served 

1. BaoliehQ Bhgb ▼. 8Mret«7^8Ut«, (1903) 90 
AU18T. 
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tbs Dotice. SsooDdly ths word 'iotsoding’ 
before the word ‘plaintiff' has now been 
taken out and this change appears to me 
to have been effected with the object of 
removing a doubt in construing S. 80, Civil 
P. C. to which it was otherwise liable. For 
these reasons, I consider that there is no 
merit in this appeal and it should be dis. 
missed with costs. 

C.r.k./k.s. Appeal di&misud. 

A. I. R. 1938 Madras 282 
Venkataram \na Rao J. 

C. R. Padmanalka .-I yyar — Appellant. 

V. 

Coimlatore Municipality — 

Respondent. 

Second Appeal No. 904 of 1933, Decided 
on 24th September 1937, against decree of 
Addl. Sub.Judge, Coimbatore, in A. S. No. 
11 of 1933. 

Madra» Dittrict Municipalitiei Act (5 of 
<1920), Scb. 4, R, 13—Chairman ahoutd direct 
party to pay amount fixed on revi«ion-Tbii 
II condition precedent to be latiified before 
taking proceedings for non payment. 

Rule 13 ol Sch. 4 requires that the Chairman 
ehall direct tbo party to pay the amount fixed on 
revision within 15 days alter receipt of euoh Inti* 
matioo. This is a oondltion precedent which tbe 
Chairman has to perform before ho could take the 
appropriate proceedings for non-payment of tbe 
tax. It is not open to the Mucloipality to say 
that once tbe rodnotion In valuation Is made, tbe 
party must ascertain what tbe exact amount to 
'be paid by him ie and ebould pay tbe same. Tbe 
rule dletinctly requires that the Chairman should 
direct him to pay tbe amount fixed on revision. 
The obligation of fixing the tax on revision is on 
the Municipality and no duty Is cast on tbe patty 
to fix for himself the amount be has to pay. 
Therefore tbo proceedlnge by way of dietrees taken 
for the non-payment of tbe tax without complying 
with this condition precedent are not legal and 
tbe levy of tax and tbo ptooeedioge taken for tbe 
cealizatlon thereof ought to be set aelde. 

[paaaoa] 

T. M. Krishnaawamy Iyer and A. Bala, 
subramania Iyer — /or Appellant. 

N. Gopal Menon — /or Bespondent, 

^ Jadgment —The only substantial ques¬ 
tion in this second appeal is whether the 
levy of property tax in respect of the 
plaintiff's boose for 1926.27 by tbe defen. 
dant Municipality is legal. The material 
facts bearing on this question are not indis. 
pute. A quinquennial revision was under, 
taken by tbe Municipality in 1926.27 in 
pursuance whereof a tax of Es. 9.6.0 instead 
of the old tax of Rs, 5-1.7, was levied 
in respeot of tbe plaintiff's bouse and a 
demand therefor made. The plaintiff pra. 
ferred a levieion petition against the said 


assessment and there was a disposal of tbe 
said revision petition in his favour by a 
reduction of the valuation from Bs. 324 to 
Rs 250. The result of this revision will 
be that tbe tax of Rs. 9-6-0 will have to be 
modified and before appropriate proceed, 
ings either by way of distress or’suit can 
be taken against tbe plaintiff, tbe provi. 
sioDs of the rules prescribed by the statute 
must be complied with. Under B. 13 of 
Sob. 4, District Municipalities Act, 

immediately after tbo disposal of the BeviBioD 
Fetitioo, the Obalrmau shall iuform the petl* 
tloper, or bis authorised agent, either orally or in 
writing, of tbo orders passed thereon, and ehall 
direci him to pay tbe amount fixed on revlsIoQ 
within 15 days from the date on whiob it beooioeB 
due, and shall if necessary cause (he assessment 
books to be corrected. 

It is admitted in this ease that im* 
mediately after tbe disposal of the ravi. 
sion petition itself, there was a note made 
that the valuation was reduoed to Rs. 260 
and tbe petitioner’s signature was taken as 
evidence of this fact having been oommuni. 
oated to him. But the rule farther re. 
quires that the Chairman shall direct him 
to pay tbe amount fixed on revision within 
15 days after tbe receipt of such intima. 
tion. Therefore this is also a oonditioD 
precedent which tbe Chairman had to per¬ 
form before be oould take the appropriate 
proceedings for non-payment of the tax.{ 
It is admitted in this case that no sueh 
direction was given and in fact for the year 
1926.27, tbe assessment books have not 
been oorreoted and there is nothing to 
indicate what exactly was the amount 
fixed by the Municipality on revision. R 
ie not open to the Municipality to say that 
once the reduction in valuation is madSi 
tbe plaintiff must ascertain what the exact 
amount to be paid by him is and should 
pay tbe same. That is not what the Bulc 
says. The Rule distinctly requires that 
the Chairman should direct him to pay 
the amount, fixed on revision. Tbe obliga¬ 
tion of fixing tbe tax on revision is on tbn 
Municipality and no doty is oast on tb^ 
plaintiff to fix for himself the amount h^ 
has to pay. Therefore the prooeadiuB^ bfl 
way of distress taken for the non.paymeul 
of the tax, for 1926.27 are not legal, and 
therefore the levy of the tax and the pro¬ 
ceedings taken lor the realisation thereof 
ought to be set aside. 

I therefore modify the decree of 
lower Ooorts in so far as they have direct¬ 
ed the plaintiff to pay the tax for the 
1926.27 and direct a refund of tbe excess 
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levied for the said year as prayed for. 
The rest of the appeal fails aod is dis¬ 
missed. 8o far as the second appeal is 
oonoerned, I direct each party to bear his 
own costs. Leave to appeal is refused. 

O.R.K /k.s. Decree modified, 
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Venkataramana Eao J. 

Padmanabka Iyer — Petitioner. 

V. 

yisdlakshmi Achi — Eespondent. 

Civil Eevn. Petn. No. 1552 of 1936, 
Decided on 19th April 1937, from order of 
Diet. Court, West Tanjore at Tanjore, 
D/. 27th November 1936, 

®^*‘l*'** Revenue Recovery Act (2 oi 
1864), S. 40—Position of purchaser at revenue 
tale u timiltr to decree*bolder—Purchaser u 
entitled to remedies available in execution 
proceedings, 

The Intention of the Legislature in enacting 
b. 40 was to place the purchaser at revenue sale 
for the purpose of recoveting possession of the 
lands purchased, in the position of a decree-holder 
and therefore he would be entitled to snob reme¬ 
dies as would be available to a decree-holder In 
■execntlon prooeedlDgs. This view is in oonsonanoe 
with principle that when a duty of a partionlar 
character is oast upon an established Court, it 
imports that the ordinary Inoldents of the prooe- 
dute of that Court ate to atiaob: A. A, A. 0. 
Ho. 27 of 1889‘, IMLJ 594; liM LJ 43S and 
81 Mad 2i, Rel, on. [P 384 0 1] 

■aa*!®^!***'** Revenue Recovery Act (2 of 
1864), S. 40—Benemi—Revenue purcheie can 
be benami-Bar of S. 66. Civil P. C. also does 
oot apply to benami purebaser-Process can 
oo issued after necessary enquiry. 

It Is now settled law that there U nothing In 
the provisions of the Revenue Recovery Act whloh 
would pteolnde a real purchaser from contending 
that the purchaser In whose name the oerllfioate 
U Isined under 8. 30, Revenue Recovery Act, was 
only a benamidar. The reason of the rule Is that 
toe benami parohase not being Illegal must be 

not been 

ptohlblted by any enactment and even the limited 
tor placed by 8. 66, Civil P. C. would not apply 

» revenue sale. The 
il. n in O the proper process to be Issued” 
on ^oovery Aot, only means that 

OotSmSSli®** delivery of possession the 

oS?\f^S?*V.S®,***®*Wropriatewtit, bottbat can 
of th?C^U P* ^ with the pcovialoni 

an enaiSl nf'^^® ““^Ing such 

Dlaied^ to tK 2!l!*i ^ newisaty and is oontem- 
plated by too lections relating to snoh dallverv 

of poiieuloD : 28 Mad 626 and29 Madm. Rlf, 

, , „ . ^ tP 284 0 3; P 206 C 1] 

1864), 5. 38 (5) - CoUaelor cannot go into 

question of bonaml-Onca sal.. 

purchaser's nunc must ba ragUterad. 

Under 8.88 (6), It would not be oombetent to the 
OoUeoiot to go Into the question of ben^l. Under 
that seotloD, onoe tbs sale li oooflrmsd, the Col¬ 


lector is under ao obligation bo register the lands 
in the name of the person declared to be the pur¬ 
chaser and grant the cerlificato to such purohaaer, 
that is the person wh^ U declared to be the 
purohaaer. [p 255 C 1) 

V. T. Rangaswami Iyengar and K. 
Eamaswamy Iyengar — for Peti. 
tioner. 

T. E. Srinivasa Iyengar — for Respon. 
dent. 

Order. This is a revision petition 
against an order made in the course of 
proceedings taken under 8. 40, Revenue 
Eeoovery Aot, for delivery of possession of 
the property purchased by the petitioner 
in a revenue sale. The property known 
as Mattangal estate was brought to sale 
for arrears of revenue by reason of the 
default committed by the pattadara Karup. 
pan Chetti and Avadayam Chetti and 
purchased by the petitioner Padmanabha 
Iyer. The said sale was confirmed on 
20th June 1935 and a certificate of sale 
was issued in his favour under S. 38, 
Bevence Eeoovery Act. On the strength 
of the said certificate, be made an applU 
cation to the District Court of Tanjore for 
delivery of possession of the said property 
and an order for delivery was made; but 
when he sought to take possession, he was 
obstructed by Visalaksbmi Achi, the res. 
pondent herein. Thereupon the petitioner 
filed an application under 0. 21, Br. 95 and 
98, Civil P. 0., for removal of the obstruo. 
tion and delivery of possession. The plea 
of the respondent was that the purchase of 
the estate was made benami for her and 
with the aid of her moneys, and that she 
soon after took possession of the estate in 
pursuance thereof and has been in posses- 
sion of the village in her own right as the 
real pnrohaser. The learned District Judge 
directed an enquiry into the matter. It 
is against this order this civil revision 
petition has been filed. 

The contention of Mr. V. T. Banga. 
swam! Ayyangar on behalf of the peti. 
tioner is that the lower Court has no 
jurisdiction in an application under 6. 40, 
Bevenue Eeoovery Aot to go into the 
question of benami, that it was bound to 
direct delivery of possession by removing 
the obstruction and that the only remedy 
for the respondent is only to file a salt for 
establishing her right. He laid consider, 
able emphasis on the langnage of the 
section, especially the words "shall cause 
the proper process to be issued." 6. 40, 
Bevenue Beoovery Aot, has been enacted 
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for the purpose of enabling a purchaser at 
a revenue sale to got possession of the 
property without resorting to the necessity 
of instituting a suit as there is no maohi. 
uery provided by the Act to enable such 
purchaser being pub in possession. The 
aid of tbe Civil Court is therefore provided 
for by the Legislature and tbe section 
therefore enacts that the purchaser at a 
revenue auction must ha treated in tbe 
same manner as if tbe purchased lands 
bad been decreed to tbe purchaser by a 
decision of the Court. This section was 
interpreted so early as ISSO by a Bench of 
■this Court consisting of Muthusami Ayyar 
and Parker JJ. in A. A. A. 0. No. 27 
of 1881i, whoro tbe learned Judges held 
that tbe intention of the enactment was 
to place the purchaser for the purpose 
of recovering possession of tbe land 
purchased in the position of adeoree-holder 
,and that he would be entitled to such 
remedies as would be available to a decree, 
holder in execution proceedings. The same 
learned Judges adhered to the same inter¬ 
pretation in 1 M L J 594^ and they 
remarked thus : 

n the execution ol tho procesB h obstruoted, 
the provisions of tbe Code of Civil Procedure 
become applicable. To hold otherwise, would be 
to defeat the intention of S. 40, Kevanne Beoovery 
Act which gives a certidoate tho same force, 
which a decree of Court has under tbe Code of 
Civil Procedure. 

This view was followed in a case report- 
fld in 14 M L J 483^ where the learned 
Judges held that where a Court awarded 
possession under 8. 40 to a purchaser at a 
revenue auction, restitution could be 
ordered on the sale being set aside. See 
also 31 Mad 24'* which seems to take the 
same view._ This view is in consonance 
with the principle that when a duty of a 
particular character is cast upon an estab. 
lisbed Court, it imports that the ordinary 
incidents of the procedure of that Court 
are to attach. It was on tho application 
of this principle that when a question 
arose under 8. 78. Madras Hindu Keligious 
Endowments Act, which provides that on 
the appoi^ment of a trustee by the Hindu 
Beligious Endowments Board, constituted 
under tbe Act, the Court may on applioa. 
tion by a person so appointed and on the 
prodnotioD of the order of appointment 

Natasam, (1891) 1 M L j 

nTmTm.) »M L; 


A. I E. 

direct delivery of possession of the pro¬ 
perty to the trustee, Curgenven J. held 
that it would be in the competency of the 
Court bo investigate an objection made to 
the delivery of such possession and the 
principle of 0. 21. B. 100. could be invoked- 
vide A I B 1932 Mad 1(14* at p. 166. A 
similar view was taken by Venkabasubba 
Rao J. in A I B 1935 Mad 612® where 
the learned Judge observed thus : 

Tho applications mentioned In S. 78 must 
UDdec the Act be to a District Court and there Is 
therefore no reason to hold that they are not pro- 
ceedinge in a Court of Civil jurisdlotion within 
the meaning of 8. 141 mentioned above. If that 
be so, the provisions of o. 21,. Rr. 97. 99 and 99 
become applicable and the Court can in virtue of 

the power conferred by them make tbe Inveatlea- 
tion. * 

_ Hi will be noticed that the application 
in this case was made by the petitioner 
under 0. 21, Br. 95 and 98. Civil P. 0. 
Therefore the questioo whether tbe ree. 
pondenb is resisting possession at the 
instigation of the defaulter or oo her own 
account has to be gone into. Her case is, 
she is in possession of the estate on her 
own aooount.^ It is now settled law that 
^ere is nothing in the provisions of ths 
Revenue Recovery Aot which would pre-, 
elude a real purchaser from oontendingj 
that tbe purchaser in whose name the 
oertihoate was issued under 3.38, Bevenue 
Beoovery Aot, is only a benamidar. The 
decided oases show that It would be open 
to a defaulter to recover or to defend his 
possession in suits brought against or by 
a certified purchaser : 28 Mad 626® and 29 
Mad 473L The reason of tbe rule is that 
the benami purchase not being iliegal 
must be given effect to in so far as they 
have not been prohibited by any enact, 
nsent and even the limited bar placed by 
8. 66, Civil P. C, would nob apply to a 
case of purchase at a revenue sale. The 
question of benami would be relevant for 
ascertaining the nature of possession ^oi 
the respondent. It seems to pee therefor^ 
that the order of the lower Court direct, 
ing enquiry is correct. The words “ shall 
cause the proper process to be issued ” 


4. 


Gnruvammal v. Arumugha Padayaohi, (1092> 
10 A I R Uad 164=186 I 0 769=61 U L 7 
7 894. 

6. Beshaeayea v. Goviada Plllai, (1985) 22 AI B 
Mad 613=157 1 0 935=69 Mad 86=69 U hJ 

87 • < I. ' f 

6. Mntbunaiyan v. filona Ssmavanliai}, (1905)r 

28 Mad 626=16 M L J 419, , . . 

7. Narayanaswaml Padayaohi v. Govloda: 
Bwami Padayaohi, (1906) 29 Mad 473-ld7i 
Xi 7 606. 
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only mean that on an application for deli- 
vwy of posBCBflion the Court mast issiid 
the appropriate writ, but that can only be 
directed in accordance with the proviaions 
of the Civil Procedure Code after making 
;0aoban enquiry as may be necessary and 
!ia contemplated by the sections relating to 
lauoh delivery of possession. 

The next contention of Mr. Hangaswami 
Ayyangar is that before the Collector the 
respondent objected to the issue of oerti. 
fioate in the name of the petitioner but in 
spite thereof the Collector issued the certi- 
hoate in his name and therefore she is 
precluded from raising this objection. On 
reference to the order, I 6nd the Collector 
ideclined to go into the said matter. It 
seems to me that under 8. 38 (8), Revenue 

* competent 

to the Oolleotor to go into the question of 

benami. Under that section, once the sale 

IS confirmed, the Oolleotor is under an obli. 

gatlon to register the lands in the name of 

the person declared to be the purchaser 

and grant the certificate to euoh purchaser, 

that IS the person who is declared to be 

the purchaser. There Is therefore no force 

in this contention of Mr. Bangaswami 

revision 

petition fails and is dismissed with costs. 

C.R.k/b.d. Petition dismissed. 


A. I. R. 193S Uadrae 285 

Pandranq Bow J. 

EiUlappa Reddiar and others — 

Petitioners. 

Af. Pr. St. Veerappa Ckettiar and 
Others “ BoapondaotB, 

Nos. 1336, 1624 
ir^ V®® I^ 0 «dea on 5th 

—AlrfKS*®*"* Act (1920), S. 53 

conrideU ..V^i;****-”* -wh 

tlons w«ca heacd tog«Uu&. oTSat 
allenatlopi arc lonnd totattaninUnkt?!!? 

in mod ?al.h th. 

that aoooQQt pa^lakrcf the teniaahaiM. 
^ ffharefOM te spite of thelolat total of all Uu 
•BplloaUoDB, the oats as esgaids sash alitpa^ 


must be dealt with separately and the evidence 
relating to each oonaidered separately. (P 286 C X] 

(b) Provincial Iniolvency Act (1920). S. 53 
- Good faith - Proof of - Absence of good 
failb on part of transferee must be proved — 

oitlo «« not discharged by vague aJIe. 

gations of fraud-Absence of valuable consi¬ 
deration and circumstances reasonably lead¬ 
ing to inference of bad faith on p.rt of 
Qiuit bd shown« 

oo'ios'oed. it is the abaenoe 
of good faith on the part of the tranaferoe that 
has to be proyed and not the absence of good faith 
on the part of the transferor, the ineolvent. 

mu A . . 286 C IJ 

The fact^ that there are certain oicoamatanoea 
appearing in the evidence on the side of the 

wonld offer ground for auepioion la not sufficient 
for ooming to the conclusion that the alienatlona 

loM Sffh fu‘ burden of proving want of 
good faith on the part of alienees is not diaobarged 

allegatloue of fraud but oaly\y 
establleh Dg olroumstauces from which It can be 

S th! no valuable oonsideration 

for the alienations. [p 286 0 2; P 287 C 1] 

M. Duraisami Ayyar — for Petitioners. 
K. Bajah Ayycr — for Respondents. 


prder. These four rcviaion patitiona 
ansa out of oouneotad applioationg made 
by a creditor. Veerappa Chettiar, In I p 
No. 21 of 1927 on the file of the Subordi’ 
Date Judge a Court of Coimbatore seeking 
to annul certain alienations made by the 
insolvent in October 1926. There were five 
alienations m all executed in October 1926 

Hnp fbf® applications for annul¬ 

ling them. The insolvent was adjudicated 
as such on petitions filed on 10th and 11th 
January 1927. In one case the alienation 
was sought to be set aside under S. 64 
Provincial Insolvency Act. as well as under 
b; 53. the other four being only applloa. 

tions under S. 53. The trial Oonrt found 

that one of the alienations (Ex. 2) was 
valid and dismissed the application relating 
thereto, and the other four alienations 
were set aside. On appeal, the appeals by 
the unroooessful alienees were dismissed 
by the Appellate Court and the appeal by 
the creditor in the single case in which the 
allMation was upheld was allowed. Five 
revision petitions were filed. One of thein 
was hot admitted and the other four have 
now to be aeoided. 

Some argument was addressed tome on 
the impropriety of the joint trial and detw. 
minatlon of all the appUoatidoa togeihv 
and gefaren oe was made to 60 Cal XS67^ 
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and 71 M L J 788.^ It is not necessary to 
devote much attention to this aspect of the 
case because, as the learned advocate for 
the respondents has pointed out, the trial 
of these applications together ^as with the 
oonsont of the parties, and therefore it is 
not open to the petitioners in these peti¬ 
tions to take objection to the joint trial. 
This however does not mean either that the 
evidence otherwise irrelevant becomes rele¬ 
vant because the applications were beard 
together, or that because some alienations 
are found to be fraudulent as being not in 
good faith the others must necessarily on 
that account partake of the same character. 
In other words, in spite of the joint trial of 
the applications, the case as regards each 
alienation must be dealt with separately, 
and the evidence relating to it considered 
separately. There can be no doubt that the 
two Courts below have not made a real 
attempt to differentiate the evidence 
which relates to each alienation. The 
trial Court points out certain relationships 
between the parties to the alienations and 
the attestors thereto and these relation¬ 
ships were apparently allowed to lead to 
the ooDoIusion that all the alienations 
were the result of a scheme or plot to 
defraud creditors. There has also been a 
failure to observe the distinction between 
the fraudulent intention of the insolvent, 
the transferor, and the knowledge of such 
intention on the part of the transferee. 
There oan be no doubt that so far as 
S. 53, Insolveuoy Act, is oouceined, it is the 
absence of good faith on the part of the 
transferee that has to be proved and not 
the absence of good faith on the part of 
the transferor, the insolvent. 

The judgments of the Courts below are 
open to the just criticism that the decisions 
therein are really founded on mere suspi¬ 
cion and speculation, and not on legal 
testimony, for, there can be no doubt that 
the legal testimony is utterly insufficient 
in law to support the inference that the 
alienees acted without good faith or that 
there was no valuable consideration for 
the alienations. The deeds of alienations 
themselves have been exhibited and the 
vouchers in support thereof also have been 
exhibited. In one of the oases the von. 
ohers so exhibited were 17 in number 
namely Exs. l.a to l-r, the dates of 
which range from 1908 to 1924. There is 

2. OfBolftl Aaafgaee, Madras v. Krlahnaswaml 
Naldu, AIR 1987 Mad 192=167 I 0 620= 
71MLJ 786. 


no hnding to the effect that all these pro. 
missory notes are forgeries or that any one 
of them is a forgery. Prima facie, tho 
promissory notes which have been exhibi. 
ted in evidence prove that the debts were 
real and the burden lies, apart from the 
general burden in cases coming under 
S. 53, Insolvency Act, on the person who 
alleges that the promissory notes are for. 
geries. That burden has nob been die. 
charged and indeed there is nothing bub 
mere suspicion, and that too not of a. 
strong character, to show that the promls. 
sory notes are not genuine. The mere 
relationship of the attestors and the aiie- 
nees in the alienation deeds and the fact 
that most of the alienees belong to the 
same village as the insolvent are not soffi. 
oient to show either that the alienees 
acted in bad faith or that the alienations 
were without cousideratiou. In fact, onoe 
it is found that the promissory notes are 
genuine, there oan really be no escape 
from the conclusion that the alienees must 
have also acted in good faith. For in. 
stance, the trial Court in dealing with the 
alienation Ex. 1 merely observes that on 
account of certain suspioious ciroomstauoes 
and the absence of an explanation of the 
suspicious circumstance by the produotion 
of account books it is proved that the 
consideration for Ex. 1 is not real. 

This is clearly a deolsion which is based 
on mere suspicion. The sospioioa is 
entirely due to the fact that the alienees 
have not given an absolutely satisfactory 
explanation of the transaction and of ths 
previous transactions between them and 
the insolvent. The evidence on the side 
of the petitioning creditor is almost of ne 
valne, and if the question bad to be 
decided on the strength of the evidence on 
the side of the petitioning creditor there 
can be no doubt that the petitioner bad 
utterly failed to prove his case. The faot 
that the creditors have adduced certain 
evidence would not discharge the burden 
whioh lies on the petitioning creditor even 
though such evidenoe is net wholly aooept* 
able. Id this case it is not as if the evi< 
deuce Itself has been oharaoteriaed as 
false, but that there are certain olrouffl' 
stances appearing in the evidenoe on tbe 
side of the alienees which in tbe absenoe 
of an explanation would offer ground fe^ 
suspicion. So far as tbe non. produotioD of 

account books is oonoernedi it is not ^ 
oase of the petitioning creditor that tn 
accounts were summoned and that to 
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&li6Q66s daolIoGd or omififced to produce 
aocounts. It is possible that the accounts 
were not produced because the alienees 
were left under the impression that the 
burden was really, and not merely theore- 
tioally, on the petitioning creditor to prove 
his case. 

In my opinion neither of the Courts 
below has correctly understood the nature 
of the burden which is thrown by law on 
the petitioning creditor in oases of this 
kind. The burden is not discharged by 
mere vague allegations of fraud as has 
been done m this case by one witness going 
Into the witness box and saying that all 
the alienations are fraudulent. The bur. 
den can be discharged only if circumstances 
are established from which it can be 
reasonably inferred that the alienee acted 
in bad faith and that there was no valu¬ 
able consideration for the alienation. Of 
Moh evidence there is none in these oases. 
The decisions rest on no evidence at all 
end must therefore be regarded as being 
insupportable in law. They are aocord- 
ingly set aside and the applications in 
these four oases are dismissed with costs 
in this Court and in the Courts below. 

O.B.K./k.B. Applications dismissed. 


A. I. B. 1938 Madras 287 
Leach 0. J. and Vaeadaohariar J 
S. P. Abhirami Ammal — Appellant. 

v. 

N* Ohellammal and another — 

Besponden 

City Civil Court Appeal No. 33 of 19S 
folded on 23rd July 1937, against deci 
of Oi^by Civil Judge, Madras, D/. 11 
October 1934. 

lion «bt«lnln« decree lor n.r 

J^Mainit her liiier B end brother-Decr 

Kui oiT*?'"*?** .“r*®**® MreemeDt 
Moio!* .mJP®««» ion-Su 
aS dSiliJ under S. 9. Specific Bell 
Han ®**y*d“SubMquenl cuit hj Btor par 

y ea iadleata by prerieue two rail 

obkaloed In 1919 by 

rlrufui!? hioihu (the parties tol 

CbrlekUni) wai not executed as the MrSea t; 

dgfood not to toko mt ^dTutiso fkiihm i^aav 

and they wntlnued to^be talotoi po,2,B?on 

the propertleeaeUtbe decree wm not inSHtra. 

The parties haring fallen out in 1983, A aneoM 

fully Initltuted a rait ondu 8. 9, Bpedflo Bell 

Act, to recoret pocHuIon of the pr^lei. 

which she wae dleposeeated bj B thtonah h 

hoiband and her ion. B thereafter flleda n 


for partition and poeseeeion ot her ebare which 
was contested by A as being barred by res judicata 
by reafiOD of the decree in the suit of 1919 and the 
findloge m the suit undot 8. 9, Speoidc Relief 




—r—u»..ug givBo enecG to 
the decree in the suit of 1910 and having conti- 

nued In joint posseeBion of the properties as per 
subsequent agreement the second suit for partition’ 
was not bayed. The deolelon In the suit under 
B. 9, Bpeoloo Relief Aot, operated as res judicata 
only to the extent of the finding given therein 
that A was in possessioo of the properties on the 
day she alleged In that suit that she was dispos- 
sessed and nothing more and did not operate as a 
bat to the second suit. [p 288 0 1, 2 ) 


C. V. Subramania Iyer — for Appellant. 

K. Venkataraghavaohari — 

for Respondents, 

Leach C. J. — The parties to this appeal 
are Indian Christians. The appellant is 
the eldest sister of the two respondents. 
Their father died in 1895 and their mother 
in 1906 and they were left two houses one 
of which was subsequently let out to 
tenants. The suit out of whioh this appeal 
arises was filed by respondent 1 in the 
City Civil Court for partition of the estate 
and she obtained a decree. Her brother, 
respondent 2, took no part in it and has 
taken no part in the appeal. The contest 
has been throughoofc between respondent 
1 and the appellant. The appellant ohal. 
lengea the decision of the trial Court od 
grounds to which we shall shortly refer. 
Eespondent I’s case was that in 1920 an 
agreement took place between the parties 
under whioh they were to enjoy the rents 
and profits of these houses in common. 
This followed a suit by the appellant in 
the City Civil Court frr a partition of the 
estate. She obtained a decree awarding 
her a one. third share in the property and 
directing that it be divided between her 
and her brother and sister. It is common 
ground that no steps were ever taken to 
execute this decree, the reason being, 
according to respondent 1, the agreement 
to enjoy the properties equally. Thereafter 
she and the appellant lived amicably 
together until 1932 when the appellant 
complained that she had been forcibly 
dispossessed of the house whioh was let 
out to tenants and instituted criminal and 
civil proceedings against the husband and> 
son of respondent 1. Up to then, respon. 
dent 1 and the appellant had been living’ 
amicably together bat as the result of 
these legal proceedings It was no longer 
possible for them to oontlnue to live 
together and therefore respondent 1 was 
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forcei to agk for a parbibion of bbe esbafca 
in cr'ler that she might enjoy her own 
share 

The 'lofence was that respondent 1 and 
the appellant never lived together and 
that there had been no joint enjoyment of 
the property. The appellant olaims that 
after the partition suit she was allowed 
by respondent 1 to colleot the rents and 
enjoy the income herself. She alleges that 
eha had given oaeh, jewellery, and other 
moveable property to respondent 1 and it 
was in consequence of this that respon. 
dent 1 had allowed her to remain in 
oicluslvc and adveraa onjoymeot and passeeaion 
of the said properties in her own right and oolleot 
the rents thereof and appropriate the same to her 

OWQ u^e. 
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It was also pleaded by the appellant 
that respondent I'e salt was barred by 
reason of the doctrine of res judicata. This 
argument was based on the decisions in 
the partition suit of 1919 and in Suit No. 
465 of 1932 of this Court in which the 
appellant had sought a decree under S. 9, 
Specific Relief Act, and had succeeded The 
learned trial Judge held that respondent 1 
and her husband ware not in such affluent 
circumstances that they could afiford to let 
the appellant take the income of the pro 
perties for herself and he disbelieved the 
appellant's version. He also held that there 
bad been no exclusive or adverse posses. 
Sion by the appellant and that the suit 
was not barred by the doctrine of res 
judicata. With regard to the suit of 1919 
the parties had agreed not to take any 
advantage of the decree which had been 
passed therein and had continued to be in 
joint possession of the properties; in other 
words, they treated the decree as if it was 
not m existence. In these oironmstanoea 
we agree that the decision cannot support 
the plea of res jodioata. With regard to 
the second suit, that is the suit under 8, 9, 
Specific Relief Act, the learned Judge held 
that a suit of that nature could not give 
rise to a plea of res judicata in. a suit like 
the present, and we share his opinion. We 

will return to this question of res judicata 
in a moment. 

We also consider that the learned Judge 
has taken the correct view of the evidence 
It is impossible to hold in view of the 
pleadings and the evidence on record that 
respondent 1 and her brother ever agreed 
to allow the appellant to enjoy the whole 
of the income of the family property for the 
rest of her lifetime. It ie true that she is 


the elder sister and that she is a spinster. 
Bnt the agreement on which ehe relies was 
arrived at, according to her in 1920, whan 
there was a prospect of her living for many 

« 1 was not in afflaant 

oiroumstanoes. She bad four children of 
her own. and according to the appellant’s 
own evidence, she was in need from time 
to time of financial assistance. Therefore 
It IS very unlikely that she would ever 
agree bo give up for many years all interest 
ID her patrimony. With regard to the plea 
of res julioata it is perfectly true that the 
parties had agreed nob bo take any action 
on the partition decree obtained by the 
appellant in 1919. It would appear that 
the reason for that soiti being filed was 
fche faob fchat respondent 2 wae interfering 
in the collection of rents ; but in 1920 he 
received an appointment in Delhi and has 
livad^ there ever since. His transfer to 
Delhi removed the cause of friction and 
the two sisters settled down to enjoy the 
property as they had been enjoying it 
before tbe partition suit was filed by the 
appellant. In these ciroumsbanoeg, the salt 
of 1919 could not operate as res judicata. 
The suit under S. 9, Specific Relief Act, 
wag brought forward bo pub the appellant 
back in possession of property which she 
said she wag in possession of on Ist July 
1932. The learned Judge who tried tbs 
ease came to tbe oonolasion that she had 
established that she was in possession of 
the house on that day. The fact that, 
evidence with regard to whet had brans 
pired years before 1932 appears on bht 
record and is discussed by the learned 
Judge does not mean that ha decided any. 
thing more than that tbe appellant was 
disposseesed on tbe date mentioned. Tht 
suit operated as res judicata to that extent 
and to that extant only. .^0 

An attempt has been made to support 
the contention that there was oonsiderai 
tlon given by the appellant for her exdlQf 
Siva enjoyment of the family proparty, ’ Tt 
18 said that she gave her sister moneys, 
jewelleries and other property and that ai 
the result of this her sister subsequetitl^ 
agreed to the appellant enjoying the rents 
exclusively. There is here no oonsidexatiOD 
for the agreement set up by the appsUeht 
and the plea is obviously an afterthought. 

The appeal therefore fails end' must jit 
dismissed with costs, 

O.R K./K.B. Appeal dimissei, 

■ .- 11 , 

■ bail lafi-iiod 
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Venkataramana Bao j. 

Thehke Veettil Makkam Amma and 
others — Appellants. 

7. 

Thekke Veetil Kunhi Kalappa Kurup 
and others — Eeapondents, 

Second Appeal No. 1302 of 1939. De. 
•otded on 18bh March 1937, against decree 
of Dist. Court, North Malabar, in A. S. 
■No. 410 of 1930. 

(a) MaUbar Uw-Karnevan — Power* of- 
Cad make maiatedaoce grant in favour of 
junior member or group of member* coo*ti. 
tutidg tavazbi — Such arrangement* are 
-tiinding on *ucceeding karnavan — When 
arrangemenli can be altered - Maintenance 
grant in favour of per*oo* to be born included 
in lavazbi a* one entity I* valid — Such 
-grant i* capable of reviilon or enhancement 

— Such arrangements cannot be aisailed bv 
cucceeding karnavan. ' 

kacoftvan of the Malabar tarwad 
to make grants ol land in lieu of maintenance 
to the joniot member* of the tarwad and anv 
60 oh maintenance arraogemeot entered Into by 
the karnavan In favont of a jnnlot member or a 
group of member* oonBlltutiaga tavazbl Isbindlne 
on the BuoceedlDg karnavan and cannot be set 
aside ezoept for a good oause. It is open to him 

kavlog regard to the olroamtance* then ezletlos 

nnt*nnui*?»f arrangement 

But until that ia done, ha cannot Interfere with 

^ and A 7 R 1926 Mad 

«20, Ref. on. [p 290 0 a] 

“ karnavan of the Malabar 

l«r hi I maintenance of the 

tavazbl koluding person* to be born hereafter 

not i^?n*/®*“ provision will 

S^h^sS«h «*f karnavan as 

S arrangements are oapabie 

JhA till Ike karnavan and it is also opin to 
IJinIL ^ enhanoement aooording to 

l»nA«* Mnd'ng on Ih? salS 

karnavan also until a case is made ont for revi? 
lion ot lltoratloQg [p jgj Q 2; P 293 0 1] 

If In the czeroUe of a dlsoretion a karnavan 

ul»hi 5f°’ * V®* ‘*** “alntenanoe of a 

tavazhi It oannot be asssalled by the snooeedine 

Jwnavan on the ground that it may nSrhavf 

iSd ^ “ ***** -T Rim Mad 

/■Wd.Rel. on. [P 292 01, a] 

SS-FSasI 

•oHng prudently In the IntermS o7 ^ 

Would bo Qn&ooottifilv 


t^he olroumeiancea then existing as to the doalra- 

A fl*Zn* * Meloharth: but If by means of 

a family arrangement, the eald proportyls allotted 
t^o a member in lieu of mainteoance eubjeot to t^ 
burden thereon, there is nothing In law to ere 

empowering that particular m^. 
ber to discharge that burden and enjoy the land 

O T r M u- . ^ [P 292 0 aj 

U. 1 . G. Nambiar and C. Goundan — 

for Appellants. 

B. Sifcarama Rao and A. Aohutan Nam, 
biar for Respondents, 

Judgment — This second appeal arises 
OQbof a suit for redemption ofakanomexe, 
outed ID favour of the assignor of defen. 
danbs 1 and 2 in or about 1913 by the 

Tbekkevetti tarwad. Plaintiffs 1 and 2 
are the respective heads of their tavazhiee 
whioh are branches of the same tarwad. 
Defendants 1 and 2 also belong to the 
same tarwad. The right of redemption is 
claimed by plaintiffs 1 and 2 under two 
karara exeonted by the karnavan of the 
tarwadp Ex. C dated 5fch Angost 1916 in 
favour of plaintifif I's branch and Ex B 

plaintifif 2 B branch. The said karars pur. 
port to be assignments of land in lieu of 
maintenance of the members forming the 
flaid tavazhies. There ware several itemg 
of land assigned under the said karara and 
one of the said items assigned to each waa 
half a share in the land whioh forms the 
subject-matter of this suit. On the dates 
of the said karars, the said land was sub. 
jeot to a kanom in favour of one AIud. 
pukeye Ex. A dated 18th August 1913. 
The kanom was for a period of 12 years 
and the property was liable to be redeemed 
thereafter. The assignees under the said 
karar were given the power to enjoy the 
land after redemption of the same by pay. 
ing the amount due to the kanomdar. The 
karnavan who executed the said karar 
was one Kunhambu Kurup. He la dead 
and defendant 8 was the karnavan on the 
date of the said snij. This action waa 
resisted mainly by defendants 1 and 2 
They base their claim under a document 
Ex 3 dated 29th June 1926. whioh pur. 

2091.6.10 in renewal of not only the 
kanom in favour of Aloppukaye whose 
assignees defendants 1 and 2 were bnt also 
of another kanom dated 3rd November 
1924 executed In favour of defendant 2 by 
defendant 8. The said kanom happened 

to be exeonted under the folbwing oir. 
oumstanoes. 
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Some of the members of the tarwad 
obtained a decree in 0. S. No. 416 of 1920 
OD the 61e of the Additional District 
Munsif 9 Court of Tellicherry for arrears 
of mainteoanoe and in execution of that 
decree the Buit property was attached. To 
Satisfy the attachment, the karnavan ob. 
tained leave of the Court to mortgage the 
said property; in pursuance of the sanc¬ 
tion obtained from the Court, thekaroavan 
borrowed a sum of Rs. 7d2 and executed 
Ex. 2. So, the amount for which Ex. 3 
was executed was made up of the amounts 
due under Ex. A and Ex. 2. Therefore 
the contention of defendants 1 and 2 is 
that as there has been a fresh kanom exe. 
outed by the karnavan it is no longer open 
to the plaintififs to insist upon redemption 
of the kanom which is no longer in exist¬ 
ence. Another contention was also ad¬ 
vanced, viz. that the inclusion of the suit 
property in the two karars executed in 
favour of the plaintiff was in excess of the 
powers of the then karnavan, and defen. 
dant 8, his suooessor, was not bound by 
such an inclusion, and that be bad there- 
fore every right to deal with it. Both 
the lower Courts gave effect to this con- 
tention and also held that Ex. 2 was 
binding on the plaintiffs, and defendant 8 
was competent to grant renewal in favour 
of defendants 1 and 2 and the suit for 
redemption is therefore not snstainable. 

Mr. Nambiyar's main contention is that 
it is perfectly competent to Kumbambu 
Eurup, the then karnavan, who executed 
the karara in favour of the plaintiffs to 
znake an assignment of the suit land in 
their favour and to enable them to redeem 
the land for the purpose of enjoying the 
land for their maintenance, that Ezs. 2 
and 3 being in derogation of the rights 
conferred on them is not binding on the 
plaintiffs, and in any event. Ex. 3 is not 
binding on the plaintiffs and that the 
plaintiffs must be allowed to redeem the 
property on payment of the amount due 
under Exs. A and 2. This last contention 
should in my opinion prevail. No valid 
ground of attack wag made against Ex. 2 
and In the memo of grounds of appeal no 
objection regarding its invalidity was 
raised. It is not therefore open to Mr. 
Nambiyar to assail it before me. I there- 
fore proceed on the assumption that Ex 3 
is valid, 

But the question remains whether 
Ex. 3 IS valid and binding on the plain¬ 


tiffs. If the plaintiff’s right andar Exs. 0 
and B to redeem the kanom of Aluppukaye 
is valid, it follows that Ex. 3 cannot 
stand, and this position is not challenged 
by Mr. Sitarama Rao on behalf of defen. 
dants 1 and 2. The question therefore is 
was Kunhambu Kucup who executed the 
said karara within bis right io inoluding 
the suit property in the said karars and 
was he competent to confer on the plain¬ 
tiffs the power to redeem the kanom of 
Alappukeyi? The argument of Mr. SiSa- 
lama Rao on behalf of defendants 1 and 2 
may be stated thus: the assignment of 
lands was in favour of spaoiho members of 
the tarwad, that the inclusion of the suit 
item was not necessary having regard to 
the amount that was fixed for mainteoanoe 
for each member, that the suit item was 
only iDoiuded and intended to be for the 
purpose of maintenance for futnre members 
of the tavazhi, that it was not competent 
to a karnavan of a tarwad to make a grant 
for future born members of the tavazhi, 
that the grant of the enit item was an 
indepeodent and separable transaction and 
it is open to the snooeeding karnavan to 
ignore it, and further the power of redemp. 
tioD conferred on the assignee was in the 
nature of a melcbarth long before the 
period of redemption arrived and invalid 
and illegal. It is well settled, and it is 
not disputed, that it is open to a karnavan 
of the Malabar tarwad to make grants of 
land in lieu of maintenanoe to the junior 
members of the tarwad and that any snob 
maintenanoe arrangement entered into by 
the karnavan in favour of a junior mem- 
her or a group of members oonstitutiug a 
tavazhi is binding on the succeeding kar- 
navan and cannot be set aside except foz 
a good cause. It is open to him, having 
regard to the oiroumstanoes then existlogi 
to sabstitute some other suitable arrange¬ 
ment. But until that is done, ha cannot 
interfere with it: 32 M L J 97^ and 23 
MEW 684.^ 

It is not suggested in this case that the 
maintenance arrangement entered into by 
Kunhambu was not bona fide or proper at 
the date of the said karars. What is sug¬ 
gested is that the inolusion of the suit item 
was onneceasary having regard to the then 
existing oiioumstanoes as being a provisioa 
for allotment for future born members 

!• Ramaawaml Pattar v. Qopalan, (1917) 4 
Mad 78=37 I 0 669=32 M L J 97. ^ « 

3. Bata Umma v. Saobammad, (1926) 18-A i **■ 
Mad 810=941 0 609=23 M B W (34i 
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To teat; the aoundnees of the argument, it 
18 neoeasaty to examine the document to 
find out what the anbatanoe of the trana. 
action is. The relevant portion of Ex. 0 
runs thua^: (It may be noted that the con- 
tenta of Ex. B are similar} 

flwinJm prepared to Institute suit 

against me for the mamtenanoe doe to you from 

on oommon Thekke Veetll Tarwad. to aJold such 

migation and for the welfare of the tarwad, and 

of tavazhi, lands and 
patambas mentioned as items I to 12 in the sohe- 

which have the claim value of Rs. 1000 have on 

‘V liability of the tarwad. been hereby 
^ven possession of to you. out of the tarwad pro. 

and that of the 
desoendants that may be born to the female mem. 

efjali l>old in 

IS and item 

18 after the eplry of the hanom period.It 

has been settled that, after the^ expiry of the 

hJlf°S thraf’ Re- fieVf.g, one- 

naif of the aforesaid kanom amount and ntlliza 

one.half of the said waram. viz. ?60 edangal!;^ 

fflalntenanoe expenses of 
the members of your tavazhi. ^ 

It will thns be seen that this arrange, 
ment was entered into to avoid litigation 
and intended for the protection of the tar. 

that was assigned 
was 13 items of land including the snifc 

item. It was elicited in the evidence that 
12 items were capable of yielding Bs. 67 
and It worked ont at Bs. 4.12.0 per head 
lor the 12 members in whose favour Ex. 0 
was assigned and that items 1 to 12 were 
therefore sufficient for the maintenance 
allotment of the said branch. Ife may be 
seen that BO far as the second branch is 
ooncerned, it consisted of 19 membere. As 
Innderstand the document, the provision 
for maintenance was intended to be made 

“«“bera then 
thlf u! “embers to be born and 

oally for future born members. The entire 

fl!l°ilf®fk^ “Mfc be taken as one allotment 
lu “embers of the tavazhi. There. 
\tl wgnment that item 13 was 

members 

It is iteelf. 

^ not open to a 
karaavan to provide for the ta^hi as 

II 4 ‘“®y not be bound by any 

allotment as not being parties to iba 

ment, and further it mij be 

exercise of the dlscretic^ of l 

fck be possible to know the increase 
*n the members of the tavaxhL There 


does not seem to bo any speoido authority 
m favour of this view which Mr. Sitarama 
Rao oontende for. bub at any rate, there are 
iDdioations ID some of the decided oases 
that It may be competent to make such a 
provision.^ In 18 IC 234.^ dealing with 
a karar m that oaee, Sundara Iyer J 
observes at page 235 : 

between th© karoavan 
and plaintiff 1 smother aa representing her branch 
of the tarwad. It cannot therefore be said chat 
the karar waa bindiog on the tavazhi of theplain^ 
tiffs aa euob until properly set aside. ^ 

In 21 1 0 755,* dealing also with a 
karar in that case, their Lordships observe 
thus at page 756 : 

ThereisnoprovUlon in the body of the document 
showing any fixed amount In kind or mon^eTL^ 

U paid Is in terms stated to be for the maintet 
ance of five persona only, that ia plaintiffi 1 to 6‘ 
nothing ia aaid about those who may become 
members of the tarwad by birth who are oleaSy 
entitled to maintenance. No obligation la imniioJ 

aSo'lirf ^ ‘ ^ “■- 0° 

In 49 M L J 121,‘ Phillip, J. „.ad 9 6 h 9 
lollowmg observation at page 122 : 

Both the lower Courts have found that the 
karar was merely an allotment for the mainten 
anoe of the members of the tavazhi wKa « 
alive at its date. This would be I ra h« 
poeition In » Malabar tavazhi of this size, beoauae 

members are adult women 
dod it may h$ ordloarlly dzoeoted that' /sUwa 
would be bom ahoru/ehTih? date ol [he 
karar, and it is unreasonable to oonolnda tbaf 
after-born children are intended to be dcpMved^of 
the benefita of this karar unless it is ao etated 
It mast be remembered that at the time whfn this 
karar was entered into, there h^ii 

fo°^the®mll°t‘° allotments 

rof the malnteoaocd were made !d «« 

those digputea, and therefore it is unlikely that 

ehoold be Bubjeot to modification Immediatelv 

other members were born. Here, we bavTreoitais 

In the doonment which ahow clearly that the 

tavazhi as suoh whioh 

bnk members then alive 

bat also members born thereafter. ® 

On appeal from his judgment their 

Lordefaips, Waller and Madavan Nair IT 

in 23 M L W 684> took A dXenTv"; 

ae the oonetraotion of the docu¬ 

ment bat did not dissent from the view 

yeh, that la for e iiating members and 

‘‘ ^,To* 
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'also for members to be born. No donbb 
they are all eases in wbioh it was found 
OD a ooDstruotioD of the dooumont that 
the allotment was made in favour of specU 
iie eiisting members; but at any rate, those 
oases seem to oontemplate the possibility 
of suoh an allotment being made and that 
it will not be in excess of the powers of a 
karnavan as such. Nothing has been 
shown to me why a tavazbi should not be 
treated as an entity and provision be made 
as suoh for it. The only objection indi. 
Gated is that it is not possible to predioate 
the number of members a tavazbi may 
GOnsist, and the allotment may he more 
than necessary or not be adequate for the 
'maintenanoe of the members for all time 
to come. If the law is that these main, 
tenanoe arrangements are capable of revi. 
sion by the karnavan and it is also open 
to the tavazbi to seek an enhancement 
according to changed ciroumstanoes, I do 
not see any force in the said objection. 
The arrangement will be treated as bind, 
ing until a case is made out for revision or 
alteration, However it is unnecessary to 
rest any decision on this ground, as even 
treating the assignment as one intended 
to be in favour of only the existing mem. 
bers, the inclusion of items 13 cannot be 
considered to be an act done by the karna. 
van in excess of his powers. What was 
contemplated by the parties was that the 
assignees should have the income from all 
these 13 items and for the first 8 years 
they should be content with the income 
from 13 items and thereafter after re. 
deeming the said kanom they should enjoy 
also the'.inaome from item 13. 

It is not suggested that the addition 
of the income derivable from item 13 
would in any way make the rate of main, 
tenanoe excessive; on the other hand, it 
appears from the evidence of the present 
karnavan that the proper maintenanoe for 
each member would be Re. 5 or 6 per 
month. No doubt plaintiff 1 in bis depo. 
sition stated that at the time the arrange, 
ment was entered into, Es. 4.13.0 was taken 
as the basis of oalonlation. It may be so 
hut there is nothing improper for a karna.! 
van to safeguard the possible decrease in 
the rate intended to be provided for having 
regard to the bad seasons by including also 
item 13i It would seem to me proper 
and prudent on the part of a karnavan to 
make such a provision and if in the eier. 
oise of bis discretion a karnavan does so, 
it cannot be assailed by the succeeding 


karnavan that it may not have been 
necessary at that time. The question ini 
all these cases is as pointed out by 
Kumaraswami Sastri J. in 33 Mad 436* 
at p. 438, was the transaction at the time 
it was entered into bona fide proper and 
prudent ? Therefore having regard to all 
the aarrounding ciroumstanoason the date 
of the karars, the inclusion of item 13 
was certainly within the oompekenoe 
of the karnavan and no valid reason has 
been assigned against its inclusion. Again, 
it is not open to a sucoeediug karnavan with, 
out upsetting the arrangement as a whole 
to withdraw a portion of the land allotted. 
It may be open to him to revise the entire 
arrangement and substitute some other 
arrangement but be has not chosen to do 
so. However, as I have said, there is 
nothing unreasonable in also allotting item 
13 for maiDtenaDoe. Therefore the view 
of the lower Court in this behalf is unsoDod 
and oannot stand. 

It remains to notice the other argument 
of Mr. 6itarama Rao whether it was com. 
patent to the karnavan to empower the 
plaintiffs to redeem the kanom long before 
the period arrived. If the assignment 
had been in favour of a stranger by way 
of a melohartb, possibly it may be open to 
objection that a karnavan, by aBsigning 
away the right to redeem long before the 
period of redemption, would not be acting 
prudently in the interest of tarwad and 
would be unnecessarily fettering the ezer* 
else of the discretion of the succeeding 
karnavan who at the time of the expiry ol 
the period, should take the oiroumstaooes 
then existing as to the desirability of 
granting a meloharth ; bub, if by naeans of 
a family arrangement, the said property 
allotted to a member in lieu of maioteo. 
anoe subject to the burden thereon, tbeio 
is nothing in law to preclude him from 
empowering that particular member toj 
discharge that burden and enjoy the lao^* 
Mr. Sitarama Rao frankly confesses tbit 
there is no authority in support of tbe 
view that it would be in excess of tbe 
powers of the karnavan to do so. There* 
fore if the allotment of item 13 
nob be interfered with and the plaintine 
have gob a valid right bo redeem 
kanom of Aluppukeyi, Ex. 3 cannot stand, 
bub it is open to the plaintiffs to redeem 
only the Aluppnkeyi’a kanom ; they 

6, Ekkanath Eaoharaonn! Valla 

Manakafe, (1910) 83 Mad 436=6 I 0 

M L J 811 . 
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also boand to redeem the kenom in favour 
of defendant 2 created by Ex. 2. 

I therefore set aside the deoree of the 
learned District Judge and give leave to 
the plaintiffs to redeem the suit properties 
on payment of the amount due under the 
kanom in favour of Aluppukeyi and also 
under Ex. 2. In the oiroumstanoeSi I 
direct each party to bear bis own costs in 
this second appeal and in the Courts 
below. The amount which has been 
Agreed that the plaintiff should pay for 
redeeming the land is fis. 2039.J4.10. 

Time for redemption is six months from 
this date. 

O.R.k./b,d. Decree set aside. 
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Pandrang Bow and 
VenkataramanaRao JJ. 

Annamalai Chettiar and others — 

Petitioners. 

V. 

. Srinivasaraghava Aiyengar and others 

—Bespondents. 
_ Civil Bevn. Petn. No. 1747 of 1931, 
Decided on 20th September 1937, from 
judgment of Sub.Judge, Kumbakonam. in 
0. 8. No. 3 of 1930. 

?• **®°®*' ^ l-Attmching 

creditor, lo long •• ntUclunonl tubiiatt, ■< 
neeoMary party to luit on mortgoge—But if 

htn* r properly in exeeu. 

lion of bfi decroe and purchatea it himaelf he 
If no longer oeceiiary party. 

tntinn the pattlee ae they stood at the Inell- 

Snci oontlnned ezli. 

!!? .11 MWotJel reqalfllte lot 

fording the relief asked lot aad soob rights have 
been lost before the relief ooald be graoled, the 

bat take notice of the altered olt- 

Smi!i ***®y bare die- 

•“ ettaoblDgoredltor 
M KWh iB not a neoessary parky to a salt on a 

Sra?*ha‘nn,*“ *■*" “®“® *“ "o 

*be mwpoee of iafsgaJrdmg 
^ rights, I, e., to lae that the Intersil of hla 
judgment-debtor which might be sold noder th! 
mortgage deoree to be peiNd U eorrectlr deter, 
mined. But If the etteoUng oredltor pto^a to 


sell the property In exeoutlon of his decree, tho 
Uoart sale releasee the property altogether from 
atUohmeot and with It the right of redemption 
which the statate oonfere on him and such rights 
88 he pan allege as an attaching creditor also go 
with it and be is no longer a necessary party. 

Because what the Courtauctlon-purchaseracquires 

is only the right, title and interest of the judg* 
ment-debtor and not the right of the attaoblng 
creditor; thereafter he oan only agitate such 
rights as the judgmeot-debtor has. Tho fact that 
the attaching creditor himself becomes the pur- 
chaser is immaterial : A I R 1930 MadSOliF B): 
AIR 1920 Mad 126 and A I R 2921 Mad 30, 

[P 294 C 2; P 295 0 1, 2} 

T. R. Venkatarama Sastry and S. V. 

YenngopaJaohari — for Petitioners. 

K. 8. Krishnaswamy Iyengar and 8, 
Narasimba Iyengar— for Respondents, 

Yenkataramana Rao J.-This is an 

application to revise the order of the 
learned Subordinate Judge of Kumbakonam 
striking out the names of the petitioners, 
who had been impleaded as defendants 18 
to 20 in 0. S. No. 3 of 1930 as unnecessary 
parties thereto. The argument of the 
learned counsel for the petitioners before 
us is that though they may not be neoes. 
sary parties, they having been made par. 
ties to the suit, it is not open to tbs 
learned Judge to pass the order be did. 
The relevant facts to deal with this con. 
tention are few and not in dispute. The 
petitioners obtained a decree for money 
in 0. 8. No. 41 of 1915 on the file of the 
Subordinate Judge of Kumbakonam on 
22ad Daoember 1916 against certain defen. 
dants personally and against certain defen. 
dants as legal representatives of their 
predeoessor.in.title. Subsequent to the date 
of this deoree, the plaintiff in the suit out 
of which this application arises obtained 
a mortgage on 16th October 1919 from 
defendants 1 to 17 in the suit, some of 
whom were parties to the suit, 0.8. No. 41 
of 1916, and some of whom were repre. 
sented therein by their predeoessor.in.title. 
The present suit, 0. 8. No. 3 of 1930, was 
instituted to enforce the said mortgage and 
the present petitioners were impleaded as 
defendants 18 to 20 on the ground that 
they attached the mortgaged properties in 
execution of their deoree and the said 
attachment was eubsisting. The petitioners 
pleaded inter alia that they had a para, 
mount claim by virtue of their deoree in 
0. 8. No. 41 of 1915, that they were 
entitled to priority, and that they were 
therefore not necessary parties to the suit. 
One of the issnes in tbs suit relates to this 
QuestioD of priority. Of ooorse they also 
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raised other defenoes regarding the truth 
and validity of the mortgage and the 
extent of interest that would properly 
pass under the deed of mortgage. They 
were not allowed to raise issues which 
would not be open to the mortgagors.defen¬ 
dants to raise but were allowed to remain 
on record to safeguard their interests by 

an order dated 3rd November 1930. But 

when the suit came on for trial, the trial 
Judge took the view that having regard to 
the pleadings in the case they were un. 
necessary parties to the suit and he there, 
fore directed their names to be struck out 
and subsequently passed a preliminary 
decree in favour of the plaintiff on 22Dd 
July 1931. ^ Subsequent to the date of this 
decree, petitioners proceeded to execute 
their decree in 0. 8, No. 41 of 1915, 
brought the properties to sale in pursuance 
of the attachment already effected by 
them and purobasiog the properties them, 
selves on lOth October 1931. It is sub- 
sequent to this purchase that the peti. 
tioners preferred this revision petition and 
also the appeal (Appeal No. 570 of 1931) 
complaining against their removal from 
tbe record. Subsequent to the filing of 
the revision petition and the appeal, a 
final decree was passed in the suit, 0. S. 

0 . 3 of 1930 and bhe mortgaged proper, 
ties were brought to sale and purchased 
by the plaintiff. Thns tbe legal positions 
which the plaintiff in O. 8. No. 3 of 1930 
and the petitioDers oooopy are tbesa : 
The plaintiff in 0. 8. No. 3 of 1930 is a 
purchaser in execution of the mortgage 
decree obtained by him and tbe petitioners 

are auction, porohaaers in execution of the 

money decree obtained by them, sub. 
sequent to the preliminary decree on mort. 
gage obtained by the plaintiff in 0. 8. 
No. 3^ of 1930. The question is whether 
on this state of facts we ought to interfere 

with the order of the learned Subordinate 
Judge. 

_ So far as our High Court is oonoarned 
in oases governed by the Transfer of Pro 
perty Act before the Amendment it was 
settled by the decision of the Full Bench ' 
reported in 63 Mad 881,* that an attach, 
log creditor is nob a necessary party to a ^ 
suit on a mortgage. The view of the learned ' 
Bnhordinate Judge that the petitioners as ' 
attaching creditors are not neoessary oar 
ties 18 correct. Again, his order striking 

1. S'ibranaolan Cheltlar Slrmammai, (1930) 

17 AIR Mad 801=127 I 0 624—m MeJ 
881=69 M L J 834 (F B). ^ ^ 


1 their names out in so far as they purported 
3 to assert a paramount claim and raised 
j questions of priority is also correct. But 
^ IS his order justified if tbe petitioners are 
I viewed simply as attaching creditors ? 

They may not be necessary parties in that 
I the plaintiff cannot be compelled to join 
them on the ground that no effective 
i decree could be passed without their being! 
on the record bub by virtue of tbe statu, 
fcory right of redemption conferred under 
8. 91 (f), Transfer of Property Act, they 
will be proper parties to tbe suit and it 
18 nofc opeo to a Court to strike out tbs 
name of a party as an unnecessary party 
if he was otherwise a proper party to the 
suit. ^ Bub the question still remains whe. 
ther in view of tbe altered oircumstanosa 
as a result of the Court auction purchase 
the pebibioners can be given the relief they 
seek in their revision petition. Tbe prin- 
ciple upon which an attaohing creditor is 
given tbe right of redemption is stated 
by Wallis 0. J. in 44 Mad 232.2 thus : 

Hfl is merely allowed, while the attaobmeot la 
In lorce, to exercise any right of redemption the 
judgment.debtor may be entitled to for tbe par- 
peso of bringing the judgment-debtor’s intereat to 
Bftld 10 dZdOQtioQ of bid decree more advaD« 
tageousl; than if it were BoJd 6 Ubjcot to the looct* 
gage- 

Even apart from S, 91| an attaobiog 
creditor may in certain cases be permitted 
to intervene and be made a proper party 
to the suit for the purpose of safeguarding 
hie rights, i. e., to see that the interest of 
his judgment-debtor which might be sold 
under the mortgage decree to be passed is 
correctly determined. But this again is to 

enable him bo effect a more advantageous 
sale of the interest of his judgment-debtor. 
The reason of the rule however disappears 
when the attachment ceases to be in force 
and an attaching creditor sheds tbe obarao* 
ter of an attaching creditor either when 
the attachment is raised or is otherwise 
put an end to. It is on tbe basis of this 
principle our High Court has taken the 
view in 43 Mad 6962 and 44 Mad 932.* 
since affirmed by the Fall Bench in 63 
Mad 881,^ that if tbe attaohing creditor 
proceeds to sell tbe property in executiou 
of bis decree the Court sale releases tbe 
property altogether from atta chment and 

2, Ohamiyappa Tharagan v. Bama Ayyar, (1991) 

8 A I B Mad S0=62 I 0 121=;44 Mad 232- 
40 M L J 66. 

3. Veyindramubba Filial v. Maya Nadan, (1990) 

7 A I B Mad 126=6810 801=48 Mad 696 
39 M L J 456. 
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^ith it the right of redemption whioh the 
statute confers on him and such rights as 
be can allege as an attaching creditor also 
go ^vith it. Wallis C. J. explains the 
•position thus in 41 Mad 232^ at p. 240 : 

^ Coming now to the attaobiog oredUoc'6 alleged 
tight to redeem any mortgage there may be on 
the attached property, it followe that this tight 
must aleo come to an end together with the 
attaobmeot itself on the sale to the auction pur- 
ohaser in execution of the decree. Thereafter the 
attaching creditor has no concern with the pro* 
psrty, while on the other band the auction-pur* 
ohaser has acquired any equity of redemption, or 
right to redeem the mortgaged property, that the 
judgment-debtor may have bad in the property, 
and there Is no neoeeslty or justifloation for hold* 
Ing that the attaohiog oceditoi’s tight to redeem 
Is transferred to the purchaser in the Court sale 
in execution of his decree. 

What the Court auction-purchaser ao* 
quires is only the right, title and interest 
of the judgment-debtor and not the right 
of the attaching creditor and thereafter he 
oan only agitate such rights as the jndg. 
paent.debtor has. The fact that the attach, 
ing creditor himself becomes the purchaser 
•is imrnaterial: Vide 43 Mad 696.® It is 
essential therefore that the petitioners 
should baVe maintained that character of 
attaching creditors if they wanted to 
assert the rights which the law confers 
upon them in order to enable them to 
effect an advantageous sale of the judg. 
ment.debtor’s property. But where au 
attaching creditor proceeds to sell the 
property without having the right, title 
and interest of the judgment.debtor defined, 
the purchaser oan only get such rights as 
be had at the date of the sale. What the 
petitioners should have done is they should 
have come immediately after the passing 
of the order dated 20th July 1931 and 
-got the order revised and the preliminary 
decree re.opened before proceeding to sell 
the property. But they elected to proceed 
vsith the execution of their decree and 
sell snob right as the judgment.debtor had 
jt the time of sale. If the present order 

8®* wide, their position will in the suit 
he nob as attaching creditors but as auo- 
tlon.purohasers and they can only agitate 
snob rights as the judgment.debtors had 
on the date of the preliminary decree in 
0. B. No. 8 of 1980. No doubt, ordinarily 
a Court should deal with the rights of the 
parties as they stood at the Institution of 
the suit, but where the continued existence 
of those rights Is an essential requisite 
! for according the relief asked for and such 
1 rights have been lost before the relief 


could be grautefi, the Court cannot but 
take notice of the altered oiroomstanoeB 
and decline to give the petitioners that 
relief to whioh they by their own act in 
bringing the property to sale before filing 
the petition, they have disentitled them, 
selves. 

We therefore decline to interfere with 
the order of the learned Subordinate Judge 
and dismiss the revision petition but in the 
circumstances we make no order as to 
costs. The memo of objections is dismis. 
sed but without costs. 

C.R.k./d.S. Petition dismissed. 
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Venkataramana Bag J, 

Adavikolanu Seshagiri Bao — 
Appellant. 

7 . 

Sri Rajah Venkataramayya Appa Bao 
Bahadur Zamindar Garu and others 
— Respondents. 

^ Second Appeal No. 1169 of 1932, De¬ 
cided on 29th July 1937, agaiust decree of 
Court of Sub.Judge, Ellore, in A. S. No. 
212 of 1930. 

(•) Madras Regulation (28 of 1802), S. 34, 
Cl. 6 — Legal relationship and nature of 
rights and obligations between zamindar and 
tenant whose tenure is attached under Cl. 6 
explained. 

Tbe attaobmeot of propBfty nndec 01. 6 of S, 34, 
does not amouot to a transfer of property nor a 
right to oall for traoefer of property. The only 
right conferred ie to manage the property until the 
amount due or to be due Ie dieoharged. No right 
of disposal over the property le given. But for 
the statutory power, the landlord would have no 
right to enter in the land. The poBeeeeion of the 
tenant is displaced by virtue of the etatute and It 
is not therefore by virtue of any oonddenoe re* 
posed by the defaulting tenant In the zamindar 
that possession is taken, bat in opposition to and 
Id derogation of his rights as owner to remain in 
possession, and therefore the reistlonsbip thaa 
created by attaobmeot oan in no sense be one of 
trustee and oeetnl que trust. [P 397 0 1] 

(b) Limitation Act (1908), S. lO-Pre-settle- 
ment mokboeo in certain zamindari attacbod 
in 1831 under Cf. 6of S. 34, Madras Regulation 
28 of 1802 — Zamindari sold for arroars and 
camo in possession of Government^ Govern* 
meal resumed mokbasa in 1856,wroto off 
arroars and regranted it unconditionally to 
zamindar in 1860 — Zamindar held it since 
Ihon in his own right — Mokhaiadar having 
knowledge of resumption, acquiescing in and 
abandoning his right in mokbasa — Suit for 
possession brought in 1927-It was allogod 
that zamindar was trustee and no question of 
limitation arose No trust held was created 
— Tima held began to run from data of dU* 
claimar and suit was lima'barred, 
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A village in a certain zamint^nrf vaa & ... 


ID a certain zamindari wag a pre- 
Mttlement mokbaea eubjeot to a kattubadi and 
tbQB being an alienated land’ Government had 

on 80°2 ^ RcgnlatioD 26 

or l« 02 . The zamindari was under the manage* 

Slfl AM Djobbasa 

fit pin ^or arrears of rent under Cl. 6 . S. 34 of 

the Regulation 2 ? of 1802 Zamindari iUcIf was sold 

and came into posies- 
tni remained with them 

Government resumed the mok- 

Government 

land but obligation to pay kattubadi still remain* 

wf'ntA nfl Government as owner of the zamindari 
wrote 00 the arrears. As they h.id to pay a large 

zamindar they le- 
granted the mokhaea unconditionallv to the 
ramindat with the zamindari in 1660. From that 

0^1 n>M wa.g holding the mokhaea in bis 

discharged of all claims of the 

with\‘h« b*”' resumption proceedings were 

m “*1" mokhaeadars who ao- 

Ihi mrtbb abandoned their rights in 

Ihe mokhasa and the conduct of the zamindar was 

^00 oonsonant with that view. An attempt wa! 

^wliTed possession of the mo^khaaa 

brought in 1927 for tbe pos* 

Sl tK 1 4 u ‘be original entry 

on the land by the zamindar was as trustee and 

the suit therefore was not ti Jie*barred : 

created by attachment 

wstul que trust. Assuming that there was a 
fiduciary relation created, it was pot to an end by 
the reaumptiOD of the mokhasa by tbe Goyern^ 

I860 trihl“* ‘i*® regranting it in 

ilo the zamindar who held the mokhasa in 

his own right. Even aseumiog that by virtue of 

fltatutory obligation to account for the mansee. 

ment and to deliver possoselon of land a of?n. 

Btruotlve trust could bo raised, there was onen 

d Bolalmet of the title of tbe mokhasadars and tb* 

daimlVoV ‘ ^Mm tbe date of dls- 

oJaimer or renunciation. Tbe suit therefore was 
llme-barred : 3i Mad 2S7 (P 0). DisUnt 

p T 1 L tP397C2 ; P 299 0 11 

Lakshmanna and G. Chandrasekhara 
oastri “ for Appellant. 

P. Somaaandaram. Y. Govindarajnin. ' 

K V. Rajamannar, K. Snbba Rao and 1 
X. Bnryanarayana — for Respondents, 1 


Jndgment. This second appeal arises 

t'fioovery of possession 
of l/36th share in a mokhasa known as 
Thimmaraognndem eifcaated within the 
geographical limits of Baharjalli Pargana 
In Nidadavolu zamindari. Both the lower 
Uonrts dismissed the snit as barred by 
Umitatlon. Defendants 1 and 2 and their 
predeoessorflun.title, tbe zamiodars, cob 
into posseeBioa of the said mokhasa nearly 
a oontnry ago and from 1856, at any rate 
for nearly 70 yeare, they have been in open 
oontinnone and nndieturbed poaseseion of 
the eame and enjoying the property in 
Iheir own right. It was alleged that their 


3 d entry into the land was as trustees: 

fcpQy were never divested of their posses* 
26 Sion as SDoh trustees and no question of 
e* limitation arises. To appreciate tbe points 
m controversy between the parties, it is 
1^ necessary to set out a few relevant facts. 

I Thimmaraognndem was 

» admittedly a pre. settlement mokhasa (vide 

‘‘ ^ kattubadi of 

Es &60.0.0 at tbe date of the Permanent 
ci bettiement of the zamindari. It is thus 
I an alienated land" within tbe meaning 

® ?Qno the Madras Begn, 31 of 

t 1 bu 2 and the right of resomption inhered 
0 in the Government by virtue of the power 

\ Madras Permanent 

Battlement Regn. 25 of 1802. This poet 

tion cannot seriously be disputed espe. 
oially after the recent pronouncement of 
the ^ivy Council reported in 46 M L W 
7. _ Between 1802 and I860 the zamin. 
aari of Nidadavolu has a chequered bis. 
ory. It wae being badly mismanaged by 
the zamindars for the time being and 
came into the possession of the Govern, 
ment three times. In 1831, tbe Govern, 
rnent was in management of the zamindari 
through the Court of Wards. They found 
that the kattubadi payable by tbe mokfaa. 
sadars wae in arrears. Under the law 
then prevailing, it was open to tbe land- 
lords to realise arrears of rent due to 

resorting to Oonrta of law 
of personal property or by 
attachment of the farms and tenures of 
defaulters and realising all rents there. 

Ilf Court of Wards chose to adopt 

the latter course with reference to the 
suit mokhasa. They therefore attached 
It and this was in pnrananoe of the power 

® 0^ S- 34, Madras Begn. 

28 of 1802. It is to this clause one has to 
look for the definition of the legal rela. 
tionship between the zamindar and the 
mokbasadar and the nature of their rigfats- 
^J^^o^^^Sations. The material provisions 
of Cl. 6 relevant for the purpose of the 
present discussion runs thus: 

proprietors or farmers of land to whom 
BQob arrear may be owing shall have power to 
attaoh the farm or other tenure of snob dafaol* 
tera, and to manage Ihe same by thelf own 
® 8 ®pt 0 , Qokll the rent due, and tbe further rent 
which may become due after attachment, with 
interest upon the whole arrear at tbe'rate of one- 
pet oent per mensem^, may have been liquidated *■ 
but in anoh oases of attaobment, proprietor*, of 

1. Secretary of State v. Sobfaaodrl Appa Bao» 
air 1937 P 0 309=16810 890 = 64 ^ ^ 
227=46 M L W 7 (P 0). 
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farmers, shall not exact more from the oaUlva* 
tors of the soil, and other desociptiona of inferior 
tenantry, whose rents for the current year may 
have been payable to the defaulters, than the 
defanlters would bare been entitled to receive 
from them if the attachment had not taken 
place ; and In the event of the defaulters making 
good the atteat doe from them, with interest at 
the rate of one per cent, per mensem, at any 
time within the current year, the attachment 
ehall be withdrawn, and an account rendered to 
them of the receipts and diBbursements, during 
the continuance of euoh attachment. 

Thereford this provides a statutory 
remedy for the disoharge of the tenants’ 
obligations to pay rent. There is no 
transfer of property nor is there a right to 
oall for a transfer of property. The only 
right conferred is to manage the property 
until the amount due or to be due is dis¬ 
charged. No right of disposal over the 
property is given. But for the statutory 
power, the landlord would have no right 
to enter on the land. The possession of 
the tenant is thus displaced by virtue of 
the statute. It is not therefore by virtue 
of any confidence reposed by the mokhasa. 
dare in the zamindar that possession is 
taken but in opposition to and in deroga¬ 
tion of bis rights as owner to remain in 
possession. The relationship thus created 
by the attachment can in no sense be one 
of a trustee and cestui que trust. This 
then is the legal relationship which sub¬ 
sisted between the zamindar and the 
mokhasadar flowing from and out of 
the attachment of the mokhasa with a 
right on the part of the Government in 
ezeroise of their sovereign power to 
resume it. The zamindari itself was sold 
for arrears of peshkush in 1843 and 
regranted to the zamindar in 1845. Again 
in 1861 the zamindari was sold for arrears 
of peshkush and came into the possessiou 
of the Government and remained with 
them till 1860. Daring this time the 
Government took serious steps to set right 
the affairs of the zamindari. They found 
that considerable arrears of kattubadi 
^ze payable to the zamindar not only 
wth reference to the suit mokhasa but 
•1 m with reference to 31 other mokbasas. 
Bo fat as the suit mokhasa was concerned, 

as the learned Subordinate Judge points 
out, 

the village became a beoblraku village and In fact 

could be teallzed by the reots oi 
the village whereas the kattubadi waa Be. 987-8-0. 

The Goveromeut decided on resuming 
this mokhasa and other mokbasas unless 
the mokhasadars came to terms in regard 


to the arrears. The Colleotor gave notices 
in 1856 to the mokhasadars of this village 
as well as the mokhasadars of other vil¬ 
lages. From Ezs. 13 and Id-A, it is clear 
that some of the mokhasadars adjusted 
the matter with the Government and 
others did not, and in regard to those that 
failed to adjust, the Government decided 
to resume them and incorporate them 
with Government land. Ooo of such 
mokbasas which the Government ohose to 
resume and incorporate with the Govern, 
ment property was the suit mokhasa. The 
Colleotor points out that in spite of notices 
and proclamations the mokhasadars failed 
to appear. There were arrears of over 
Bs. 18,000 doe in respect of this mokhasa. 
Having regard to the then state of the 
village, as pointed out by the learned Sub. 
ordinate Judge, the mokhasadars did not 
care to appear and lay claim to the vil¬ 
lage. The Government accordingly resumed 
it and made it part of the Government 
property, but still the obligation to pay 
the kattubadi remained. As the Govern, 
ment were then considering themselves as 
the owners of the zamindari, they wrote 
off the arrears. But when the sale of the 
zamindari was set aside, the question was 
as to what to do with the village. Having 
regard to the fact that they had to pay 
this large amount of kattnbadi to the 
zamindar they granted the village uncon¬ 
ditionally to the zamindar along with 
the zamindari in 1860. The result of 
these resumption proceedings and the 
grant to the zamindar was to put an end 
to any relationship or obligations created 
by the attachment of mokhasa in 1831. 
The zamindar from I860 was holding the 
mokhasa in his own right free and dis. 
charged of all claims of the mokhasadarsJ 
The accounts of the zamindari maintained^ 
by the karnams, who belong to the family 
of mokhasadars, seem to be almost deoi. 
sive of the fact that the resumption waa 
acquiesced in and the old relationship 
came to an end : vide Ezs. 12 and 14 
particularly the latter which shows that 
after 1860 there was no debit of kattubadi 
or any adjustment of the income therefor 
in the zamindari accounts. 

Both the lower Courts, after a oonside- 
ratiou of the entire evidence, the pro¬ 
babilities of the case, the surrounding 
circumstances that prevailed at or about 
the time of resumption, and the subsequent 
conduct of the parties, found that the 
reaunption proceedings were with the 
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knowledge of the mokhasadarg and they 
aoQuieaoed in the eame and abandoned 
their right to the mokbaea. The con. 
duct of the zamindare was aleo in 
consonance with this view. In 1B84. an 
attempt was made to recover posaea-ion of 
the mokhaea but it failed. SubaequentJy, 
there were two litigations launched (0. S. 
No. 9 of 1890 on the file of the Sub-Court, 
Ellore, and 0. S. No. 88 of 1895 on the 
file of the District Munsif's Court of Ellore) 
for recovery of possession of the zamindari. 
In both the litigations the zamindar set 
up exclusive title. In the judgment in the 
second litigation it was distinctly found 
that the arrear due to the zamindar was 
discharged long prior to the suit. After 
the dismissal of these suits, no farther 
attempt was made until 1927 for a period 
of 30 years when the present suit wag 
launched. Thus for over a period of 70 
years, the zamindars have been^n posgeg. 
Bion and enjoyment of the suit mokhaaa in 
their own right. The conduct of the par¬ 
ties at any rate np to 1884 has been on the 
footing that the resumption proceedings 
were valid. Again after open disolaimer 
by the zamindars of the title of the 
mokhasadars and getting up their own 
hostile title, the previous state of affairs 
^as allowed to remain and the zamindars 
were allowed to continue in undisturbed 
possession of the same for over 30 years. 

A clearer ease of abandonment of right 
cannot be found and it is highly ineqni. 
table that the mokhasadars shonld be en. 
titled to disturb “the lengthened enjoyment 
or the immunity" to which they have been 
tacit parties. Both the Courts were there, 
fore perfectly justified in finding a ease of 
abandonment of right and change in the 
character of possession whatever may be 
the nature of the original possession, whe. 
ther resnmptioQ prooeedings were legal or 
illegal. 

In this connexion I may point out that 
the view taken by the lower Appellate 
Court, that the resumption by the Govern¬ 
ment is not legal is wrong. The Govern! 
ment were not resuming the mokhasa qua 
zamindar but as Government in the exer. 
cise of their undoubted power vested in 
them, that they were oonsoious of this is 
clearly proved by Exs. 13, 13-A and 14 
The resumption by the Government is thus 
valid and the mokhasadars had no right to 
question it and the plaintiff has no causa 
of action to sustain this suit. Mr. Laksb. 
manna's first concern was to attempt to 


displace the concurrent findings of both the 
Courts that mokhasadars were aware of 
and acquiesced in the resumption and 
abandoned their right to the mokhasa. 
Ills main argument is that Ex. 6 does not 
refer to resumption at all, and that the 
learned Subordinate Jodge erred in relying 
on it for his finding. It will be seen that 
the learned Subordinate Judge relied on 
Ex. 6 for the purpose of shewing that the 
Government from the time they got into 
possession wanted to have the arrears ad¬ 
justed with the proprietors of the various 
mokbasas and the plaintiff’s predecessor, 
in-title was sent for and oalled upon to 
adjust the arrears. This is taken as one 
of the ciroumstanoes for probabilizing the 
accuracy of the statement in Ex. 13.A that 
the mokhasadars were given notice of 
resumption and that the regular procedure 
has been followed and coupled with other 
ciroumstanoes, be therefore inferred as a 
fact that the mokhasadars were aware of 
the resumption and acquiesced io the same. 
The learned Subordinate Judge referred to 
all the material documents and probabili. 
ties and arrived at the findings. Mr. 
Lakshmanna has not been able to convince 
me that the findings are wrong, and they 
have therefore to be accepted in second 
appeal. Once the findings are accepted, 
much of the basis for Mr. Lakshmanna’s 
argument disappears. However, I will 
notice his legal contentions. He contended 
that by virtue of the attachment the 
zamindar became an express trustee, that 
the property was vested in him for the 
specific purpose of discharging arrears and 
that no question of limitation would arise 
by virtue of 8. 10, Lim. Act. I have 
already explained the legal effect of the 
attachment. The taking possession by the 
zamindar does not vest in him any control 
over the property. There was no transfer 
or conveyance to the zamindar in trust 
and therefore no vesting within the mean, 
ing of S. 10, Lim. Aot: 44 Mad 831.* The 
argument thus based on the question of 
express trust must therefore fail. 

Mr. Lakshmauna placed oonsiderable 
reliauoe on two oases of the Bombay High 
Court, namely 8 Bom 685* and 39 Bona 
572* and very properly refrained from tak* 

3. Vldya Vatulhl v. Balaswaml Ayyat, A I B 

1922 P 0 123=66 I 0 161=48 I A 302=44 
Mad 831 (P 0). 

8 . Tukaram v. Bajangir Garn. (1984) 8 Bom 685. 

4. Beoy. of Blale v. Bapuji Mahadeo, A IB1916 
Bom 282=81 10 277=39 Bom 673=17 Bom 
L B 641, 
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log the time of the Court by oitatioo of 
Domeroas oases as was done in the lower 
Courts. The ease in 8 Bom 585^ is dis. 
tingulshable, There was a taking of vatan 
4and by the Government at the request of 
rival olaimants pending the settlement of 
dispute. As pointed out by West J. 
himself, who delivered the judgment in the 
8 Bom 585,^ in a later oaae 11 Bom 222^ at 
pi 233, the Government did not set up a 
title of their own. Here the Government 
resumed the property, treated it as the 
Government property and granted it as 
suoh in derogation of the rights of the 
mokhasadar. In 39 Bom 672,^ a oom. 
munioation by the Government to a party 
that they are holding some money of his 
in their hands was held to amount to a 
sufficient declaration of trust to constitute 
■the Government an express trustee. Such 
a declaration is wanting in the present 
ease. If there was no express trust, the 
bar of limitation must apply and it is nob 
disputed that the statute of limitation does 
ippiy to a case of constructive or implied 
trust. Assuming that by virtue of the 
statutory obligation to account for the 
management and to deliver possession of 
the land a constructive trust can be raised, 
there has been open disclaimer of the title 
of the mokhasadars and the renunciation 
of the character of possession which will 
Set the statute running from the date of 
the disclaimer of renunciation. 

Mr. Lakshmanna placed considerable 
reliance on the decision in 34 Mad 257^ for 
the position that until a person who has 
taken possession of the properties as 
trustee has divested himself of that charao* 


ter, no question of adverse possession 
would arise. Bub the principle of that deoi. 
sion would not apply to the facts of this 
case. There has been a complete divest, 
ment of any hduoiary character, assuming 
the zamindar held snob. All that Is neces. 
lary la that such relationship as flowed 
from the attaohment of the mokbasa should 
be pub an end to and the resumption pro. 

did pub an end to the attaohment 
and both the zamindar and the mokbasa. 
dar treated the whole thing as at an end. 
icuttber, once it is found, as already point. 

“y the litigation of 1898 

that the arrears have been wiped out, at 

6. Bhlvram Dlnkar v. Beoy. of BUte, (1887) 11 
Bom 239. 

Alymgar, 
^ ^ 199=111 0 44T= 

81M L 7 669 (P 0). 


any rate from that date the possession of 
tbe zamindar must be deemed to be wrong, 
ful and the cause of action would instaubly 
accrue aud the right to sue has therefore 
become barred. In my opinion the cause 
of action accrued to the zamindar even on 
the date of the resumption. Viewed from any 
stand.point, the plaintiff's claim appears 
to be hopelessly barred. The action seems 
to be purely a speculative one. The deoi. 
siona of tbe lower Courts are right and the 
second appeal therefore fails and is dis. 
missed with the costa of respondent 1. 
Leave to appeal refused. 

c.B.K./s.c. Appeal dismissed. 
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Pandrang Bow and Horwill, JJ. 

Gudivada Rama Rao — Appellant. 

V. 

Pottiswami and others — Eespondenbs. 

Appeal No. 323 of 1931, Decided on 
30bh July 1937, against decree of Sub. 
Judge, Bezwada (Principal), D/. 30bh Nov¬ 
ember 1928. 

Iniolvency—Sale deed by Receiver of iotol. 
rent's family property—Insolvent father pos¬ 
sessing power to sell son’s share at lime of 
vesting of property in Receiver—Considera¬ 
tion for sale representing value of whole pro¬ 
perty—Sale held of entire property including 
sen's share. 

The Offioial Beoeivec of an Ineolvent’s estate 
has the power to sell the bod’s ebare of tbe family 
property when such power was possessed by the 
Insolvent father at the time when the estate 
vested In him, But there Is a difleranoe between 
the mere existence of tbe power and tbe ezeroise 
of It. Tbe mere ezietenoe of tbe power Is not 
eoffioieot to show that in any particular case the 
Offioial Receiver had exercised it. [P 800 0 1] 

Where tbe sale deed ezeoated by the Offioial 
Receiver of an insolvent father’s estate and the 
evidenoe of the purchaser showed that what was 
Intended to be sold and pntobased was tbe entire 
property for a oonsideratlon wbioh represented 
the value of tbe whole property and not merely 
tbe Insolvent’s own half share after ezoluding tbe 
son’s half share, and tbe Offioial Heoeiver had the 
power on that day to sell tbe son’s share also: 

Held that It mast be deemed that tbe power 
to sell the son’s ebare was exercised by tbe Offi¬ 
oial Beoelver and that the sale was of the entire 
property '.AIR 19S5 Nag i9d, Expl. 

[P 300 G 1, 9] 

Pandrang Row J.—Tbia is an appeal 
from the decree of tbe Principal Snbordl. 
Date Judge of Bezwada in 0. 8. No. 61 of 
1927, a suit for recovery of pobsobbIod of a 
certain honse in Bezwada together with 
damages for nse and ooonpation, tbe suit 
bebg brought by the plaintiff on behalf 
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of a certain oharibabla institution for 
which this house along with other property 
was^ purchased by the then Secretary of 
the institution from the Official Eeceiver 
of Guntur District in whom the estate 
of the insolvent in I. P. No. 42 of 1922 
on the eie of the Distriob Court of Guntur 
|had been vested. Defendant 2 in this suit, 
■who is the appellant in this appeal, was a 
minor son of the insolvent at the time, and 
it is conceded on bis behalf that at the 
itime of the sale by the Official Receiver 
[the latter had the power to sell the son’s 
share as such power was vested in the 
insolvent father. The real question for 
decision in the appeal is whether this 
power to sell the son’s share was actually 
exercised by the Official Receiver or whe¬ 
ther what was sold by the Official Reoei. 
ver was only the insolvent father's own 
half share in the house. This point was 
answered in favour of the plaintiff by the 
Court below and the appellant contends 
that this dnding is wrong. 

There is no doubt a difference between 
the existence of a power and its exercise, 
and, no doubt, the mare existence of the 
power will not be sufficient to show that 
in any particular case it was exercised. 
In this ease however, the document itself 
executed by the Official Receiver shows 
that what he intended to sell was the 
entire property and not merely the insol. 
vent's own half share. There is no refer, 
enoe to the insolvent’s half share in the 
deed nor is there any reference to the son’s 
share or even to the existence of a son. 
The schedule annexed to the sale deed 
Bx.A clearly describes the property as 
having certain boundaries and so on. In 
the body of the dooument, it is said that 
what is sold is the interest or right of the 
insolvent in the property described in the 
Bobednle, and there is the usual clause 
found in sale deeds executed by Official 
Heoeivers to the effect that the purchaser 
must take the risk of any defect in the 
title. It is well-known that the Receiver 
is bound by hie duty to sell the entire pro. 
party of the insolvent for the benefit of the 
oreditors. and where, as in this ease, the 
Insolvent’s property included not merely 
bis own share bu(i also the power to sell 
his son’s share in respect of his antecedent 
debts not tainted by illegality or immora. 
liby, it would have been contrary to his 
doty for him to have sold only the father’s 
half share. On the other hand, it is most . 
unlikely that the purchaser, who was f 
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:ta V. Rama Bhatta A, j. 

making the purchase on behalf of a charity, 
would have purchased a half share in the 
properties. 

Apart from this question of probability, 
we have the evidence of the Official Beoei. 
ver as well as that of the purchaser to 
show that it was the entire property that 
was intended to be sold and that was 
actually sold. Their evidence was accepted' 
by the Court below, and we see no reason 
to take a different view of their evidence. 
Both of them are respectable persons and 
their evidence is perfectly in accord with 
probabilities. Their evidence is further cor. 
roborated by the sale notice issued by thO' 
Receiver which makes it clear that the 
entire property was to be sold. There is 
nothing in our opinion in the passages in 
Mayne s Hindu Law and Usage which were 
quoted before us from S. 321, Edn. ^ 
which really helps the appellant iu this 
ease. AIR 1935 Nag 193^ also does not 
really assist the appellant. In that very 
ease it is stated that it is open to the pur. 
chaser to give evidence as to what he 
thought be was purobasiug, and that snob 
evidence could be directed to show that 
the consideration represented the value 
of the whole property and not merely the 
father s share. Even from that point of 
view, it is clear that in the case before U8 
what was sold was the entire property 
and not merely the father’s share. 

On the whole therefore we are unable 
to see any good reason for interfering with 
the finding^ of the learned Subordinate 
Judge on this point. No other point has 
been argued before us in this appeal which 
is accordingly dismissed with costs of res¬ 
pondent 1 (plaintiff). The oourt fee pay¬ 
able on the memorandum of appeal must 

be paid by the appellant to the Govern, 
ment. 

o.R.k./k.b. _ Appeal dismiised, 

1. Fateh Oband v. Hlralal, A I B 1936 
193=1681 0 699. 
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Madhavan Nair and King JJ. 
Thimmanna Bhatta and olhtre — 

Appellants* 


Rama Bhatta and others “ 

Respondents* 

Appeal No. 547 of 1931, Decided on 96tb 
August 1937, against decree of Sub.Judge, 
South Kanara, D/. 6th September 1935. 
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(a) Hindu Law—Alienation—Widow^Con* 
oent by ravertioner u preeumptiee proof of 
necewUy. 

Oonsenfe of the tereraionec to an alionation 
made by the widow is a preeumptive proof of 
'ueoesalty aad the preeamptlon may be oontro* 
'verted by other evidecoe : A I 1918 P 0 196 
Be/. [P 802 0 2) 

(b) Hindu Law—Alienation—Widow—Suit 
io aet aiide alienation made long ago—Re- 
citali in document are sufficient proof in its 
oupport—No recitals—Still necessity can be 
presumed. 

The ceoltals la old doouments are eaffioleot 
proof Id support of the deed. Whore the validity 
of an alienation made by a Hindu widow of her 
husband’s property oomes In question a long time 
after the alienation, so that it is impossible to 
asoertain what were the oiroumetanoes In which 
It was made, preeumptloas are permissible to fill 
■In the details wbiob have been obliterated by time 
and It Is open to the Oourt to assume that the 
alienation was made for neoeseity so as to be valid 
even though the deed of alienation does not 
contain reoitalsot snob necessity: A I Jt 1916 P G 
no and AIR 1932 Mad 762, Bel. on. [P 302 0 2] 

B. Bitarama Rao — for Appellants, 

K. Y. Adiga and E. F. Sarrotbama Bao 

— for Respondents. 

MadhaTAQ Nalr J.—The plaintifTo who 
are reversioners are the appellants and 
their snit was to set aside an alienation 
made by a widow (Ex. 3) in 1875. The 
facts are these: One Sham Bhatta died in 
or abont the year 1870. He left behind 
him his minor son Narayana who died in 
1874 when be was abont eight years old, a 
widow Lakshmi, his mother Aithamma and 
bis brother’s widow Qangamma. Lakshmi 
died In or abont the year 1913. In 1875, 
ehe sold the suit property (Ex. 3) to the 
father of defendant 1 and another. The 
{iresent snit is to set aside the alienation. 
To examine the nature of the oonslderation 
lor the sale, we have to refer back to two 
previous alienations with respect to this 
property made by Lakshmi in 1872 and 
1874 under Exs. 1 and 2. The property 
ooneUted of land yielding 42 Moras of rice 
« year and also eight kandies of areoa.nnta 
JOOO ooooanuta. It is in evidence that 
^holoi the income from that pro¬ 
perty at that time may be about Bs. 280. 
JSx, 1 was a mortgage with respect of some 
portion of tl^ property in favour of 
Thimmanna Bhatta for Bs. 400. It was 
for discharging my sundry debts Incurred 
for building my house and for my family 
expenses . Ex. 2 was an Arwar for 60 
years. This related to the entire property 
and this was b favour of Lakshmi’s sister's 
husband aud was for Bupees 1600. The 


consideration for this dooument is made up 
of as follows: (l) Bs. 400 for discharging 
Ex. 1, then (2) Bs. 635 in settlement of 
aooounts in respect of sums borrowed for 
the medical treatment of her son Naraina 
who had been sulTering from oonsumption 
for about two years, (3) Rs. 197 borrowed 
for future treatment of the same person, 
( 4 } Bs. 263 paid by the mortgagee to one 
Bhatta who had passed a reoeipt for the 
same. This must have been money borrow, 
ed by Lakshmi, (5) Payment of main, 
tenanoe to Aithamma, Bs. 20 per year, 
and Gangamma at the rate of Rs. 28 per 
year. This dooument is attested by the 
plaintiff's father. 

Then we eome to Ex. 3, the suit doou. 
ment. Neither Ex. 1 nor Ex. 2 having 
been disobarged, provision bad to be made 
for the discharge of the same by this doou. 
ment. So item 1 of consideration was the 
payment of Bs. 1100 towards the die. 
charge of Ex, 2, the second payment of 
Be. 464 was for discharging Ex. 1. Item 3 
consisted of Bs. 800. This was the con¬ 
sideration for the mortgage evidenced by 
Ex. 5 which we find from the document 
was executed for the benefit of Lakshmi. 
Item 4 was Bs. 27.9.7 to be paid by the 
vendees for assessment. Item 5, Bs. 72. 
was to pay to Govinda Bhatta for money 
borrowed by Lakshmi. Item 6 was a 
sum of Bs. 600 odd, received in cash for 
stamps, etc., for personal debts and for 
necessities. By item 7, the vendees agreed 
to pay Aithamma Bs. 67 per annum for 
her maintenance till her death as she, by 
that time, got a decree for that sum and a 
sum of Bs. 28 was agreed to be paid for 
maintenance to Gangamma till her death. 
This obligation was disobarged by an actual 
payment of two sums of Bs. 500 to the 
two widows at the time of the execution 
of this document. Thus it may be said 
that the total consideration for Ex. 3 was 
Bs. 4000 which the learned Judge says, is 
not inadeqaate for the property. The plain, 
tiffs' father, the then nearest male rever. 
sloner joined Lakshmi in executing this 
document. It is* this document that is now 
called into question by the appellants. 

It is argued generally that the oonsidera- 
tion for the dooument is not binding, that 
Exs. 1 and 2 were executed by Lakshmi 
as the owner of the property which she 
was not and therefore these are not bind. 
Ing on the estate, that Lakshmi has no 
power to execute the same and that no 
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Batisfackory and eulHoienb proof of neoes- 
eiby for executing the doonment has 
been made out. It is said that when 
Lakehmi got into possession of the pro. 
perby on the death of her husband, the 
property remained intact and unenoum. 
bared and within five years, it had 
vanished by these transactions. It is, 
therefore, stated that the dealings cannot 
in any way bind the reversioners. On the 
other hand, it is argued by the respon. 
dents that there is suflQoient necessity to 
support the document that the coneidera. 
tion is binding on the estate and the 
general oiroumstanoes would also show 
that the transaction cannot be questioned 
at this distance of time. Before we exa. 
mine the actual binding character of the 
considerations, we may point out certain 
general features of the case which will 
be useful in appreciating the arguments 
advanced before us. We have already 
stated that full consideration for the doou. 
ment has been paid. The document is 
a very ancient one. The suit was filed in 
1923. Lakahmi is said to have died in 
or about 1913. From the evidence, it 
becomes clear that plaintiff 1 attained bis 
majority in or about the year 1887. He 
could have instituted a suit for deolara. 
tion that the alienation was not binding 
on him some time between 1887 and 1890. 
That has not been done in this oase. If 
that had been done, the defendants would 
have been able to produce better and 
clearer evidence, with regard to the neoes. 
Bity before the lower Court. The father of 
defendant 1 died in 1919. He was one of 
the vendees of the properties. Though 
the plaintiffs failed to institute the suit as 
mentioned above between 1887 and 1890, 
plaintiff 1 might well have instituted the 
suit at least before 1919. If that bad 
been done, the vendee himeelf oonld have 
been aeked questions about the nature and 
the binding character of the transaction 
and other relevant facts in support of 
the same. 

These oiroumstanoes put the present 
defendants under a serious disadvantage 
when they are asked to explain the binding 
character of a document as old as 1875. 
This further fact also may be mentioned* 
viz. in Hx. 2, the father of the present 
plaintiffs was an attestor and the last 
document. Ex. 3, as stated already was 
signed by the plaintiffs’ father. Ha was 
then the nearest male reversioner. In this 
oonnexioD, we may refer to the decision 


MA Bhatta {Madhavan Nair J.) fi, ^ 

of the Privy Council in 42 Mad 533.^ It 
says that the consent of the reversioner' 
to ao alienation made by the widow is a 
presumptive proof of necessity. No doubt, 
this 18 only a presumption which may be 
controverted by the plaintiff by other evi. 
denoe. ^ We may also draw attention to 
the decision in 44 Cal m- where it has 
been laid down^ that recitals in old doou. 
ments are sufficient proof in support of the. 
deed. In this case, the only evidence in 
support of necessity consists of the recitals 
m the document. The document being 
very old, we have to see whether the 
recitals therein afford sufficient proof in 
support of the debt. In 36 M L W 186,® 
it was held by this Court following a series 
of decisions that where the validity of an 
alienation made by a Hindu widow of her 
husband s property came in question a 
long time after the alienation so that it 
was impossible to ascertain what were 
the oircumstanoea in which it was made, 
presumptions would be permissible to fill 
10 the details which had been obliterated 
by time and it would be open to the Court 
to assume that the alienation was made 
for necessity so as to be valid even though 
the^ deed of alienation did not contain 
recitals of such necessity. Bearing these 
general features of the oase in mind, we 
will proceed now to examine the evidence 

that this document affords with regard to 
necessity. 

Exhibit 1 was executed to discharge 
sundry debts oontraotsd by Lakshmi for 
construction of a house and also for her 
household expenses. No doubt, the docu¬ 
ment is executed by Laksbmi as the owner 
of the property but taking the document 
as a whole, it is olea'r that she Is not 
asserting any right of hers, adverse to her 
son 8 rights. Her son was quite an infant 
at that time and she was looking after the 
property. Much therefore cannot be said 
with respect to the etatement that it was 
her property. The question we have to 
consider is nob whether Ex. 1 is enforce, 
able but whether the consideration men- 
tioned in it, the debts ware justifiable 


1. HBDgaawaml Gotindenv. NaohUppa Goundeo, 
(1918) 6 A I R p 0 196=601 0 498=461A 
72=42 Mad 623 (P 0). 

2. Baoga Ohandra Dhar Biswas v, Jagat Klahoro 
Aoharjya Chowdhatl, (1916) 3 A I B P 0 110- 
=3610 420=48 IA 249=44 Oal.186 (P 0). 

3. Kumaraflatni Modallar v. Narayaoasamh 
(1932) 19 A IB Mad 762=139 I 0 766=8ft 

M L W186. 
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dobts oontraotdd by Lakshmi aod whetbar 
those debts would be binding on the estate. 
If those debts were inoarred by Lakshmi 
on behalf of her son, then, no exception 
oan be taken to the binding character of 
the doonment. It has not been argaed or 
even suggested that Lakshmi was leading 

®^travagant or a bad life. Her son was 
living with her and she was looking after 
him. The household expenses referred 
to in the document may well be taken 
to be expenses of the house which she 
kept for her benefit as well as for the 
benefit of her son. She certainly was en. 
titled to maintenance from the estate as 
the widow of the last male holder. The 
construction of the house referred to may 
be taken to be that of a house constructed 
for being enjoyed by her son. In these 
circumstances, we do not think that there 
are any reasonable grounds to suspect the 
genuine and the binding nature of the 
recitals. 

We now come to Ex. 2. The first item 
of consideration was for discharge of Ex. 1. 
The sum of Rs. 635 was in settlement of 
accounts in respect of sums borrowed for 
medical treatment of her son. This is 
certainly binding on the estate and Rs. 197 
was borrowed lor the future treatment of 
her son. This also falls into the same 
category. The next item is Rs. 269; it is 
said that the mortgagee was paid the 
money and he has passed a receipt for it 
but the reoeipt is not before the Court. 
There is no evidence to show that Lakshmi 
was incurring personal debts for private 
purposes. This sum may be taken to be 
mainly borrowed for binding purposes and 
for the benefit of her son or of herself as 
a member of the household. The next item 
relates to the payments of maintenance. 
The binding nature of these payments of 
maintenance to Aithamma and Gangamma 
cannot be questioned, and as we have 
already pointed out the father of the pre. 
■ent plaintiffs was an attestor to this docu. 
ment. Next, we come to Ex. 3. The 
™ two items refer to the discharge of 
Bxi. 1 and 9, which had not been dis. 
charged, It^ 8 is a consideration for a 
mortgage evidence by Ex. 6 executed for 
t^ benefit of Lakshmi The learned Sub¬ 
ordinate Judge in para. 42 of his judgment 
lays that: 

He U loellned to believe that thie amount was 

making a provlBlon lot bet 
Lakihml ever 

Wved with bet elstn'e hueband and hli eoni 
and died while living with ona of the latter. 


As no other provision has been made 
for her, we may well agree with the 
Judge, that this amount was intended for 
her maintenance and if so, the validity 
and the binding character of it cannot be 
questioned.^ The sum of Rg. 29 was inten¬ 
ded for paying assessment and the amount 
of Bs. 72 was to pay money borrowed by 
Lakshmi. Then, as we have already 
pointed out, two other items relate to 
maintenance, and these were commuted' 
into a single money payment. The sum 
of Rs. 600-6.5 was for stamps, etc. Thus 
after an examination of the various items 
in detail as shown by the recitals, we are 
not satisfied that there is anything to 
show that these items of consideration are 
not binding on the estate. Though the 
estate had disappeared within about five 
years, we are nob satisfied that the dis. 
appearance of it was brought about by 
the questionable management of the same 
by Lakshmi. She had to spend money for 
medical expenses on account of her son 
and she had also to conduct two litiga. 
tions which we have not referred to till 
now. These suits were brought against her 
for maintenance. One was by Aithamma, 
the suit by which she obtained a decree 
for Rs. 67. The other suit by Gangamma 
did not proceed to its end but was com. 
promised before the decree. This lady 
had also to meet the funeral expenses of 
her husband. The argument that she 
being a young widow who was only about 
27 years old at that time, probably was 
not able to manage the estate efficiently 
and that the estate was not therefore pro- 

doctive of full income is not also without 
force. 

Taking all the above circumstances into 
consideration, we cannot say that the con 
elusion arrived at by the learned Sub. 
ordinate Judge that Ex. 3 is a binding 
transaction is not justified by the evidence. 
We would, therefore, accept bis finding 
that Ex. 3 is binding. The result is that 
the plaintiflfe' suit is dismissed with costs 
throughout. As the suit is dismissed on 
this point, the other questions arising in. 
the case need not be considered, 

0,R.K /3.O. Appeal dismmed. 
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Pandrang Bow and 
Venkataramana Bao JJ. 

Malayalam Plantations Ltd. — 

Appellaots. 

V. 

Nagasuri Veeraraghaviah — 

BespondeDb. 

Appeal No. 243 of 1932, Decided on 2l8b 
September 1937, against decree of Sub. 
Judge, Nilgiris, Ootaoamnnd, in 0. 8. 
No. 43 of 1931. 

Contract — Penklt^ — Owner of land tell¬ 
ing mining rigbU over it — Covenant in tale 
deed providing that in case of default by 
-vendor to pay aaieaament on land vendee by 
paying it should be absolute owner of pro. 
perly — Covenant held amounted to penalty 
end should be relieved against. 

An oRooc of Uod eold miniDg rights over it. 
A covenant in the sale deed provided that the 
Teodor ebould pay the aBeessment on the land and 
in care he committed default in any year the 
vendee or hie heirs wonid on payment to Govern¬ 
ment of EQob land aseesement be entitled to hold 
and poBEess with full and abeolute rights the pro. 
perty io respect of which such payment had been 
made. The vendor committed default in pay. 
meet of land asECBsment and the vendee on pay. 
ment of the same brought a snii for deolaration 
that he was an abeoluta owner of the property : 

Eeld that the covenant was more or less a 
clauee in ferorrem and io the nature of a penalty 
which was oat of proportion to the possible Injury 
which the vendee might have suffered by reason 
of the non-payment of aeseeBment. The covenant 
-therefore should be relieved against. [P 806 0 1] 

King and Partridge — for A-ppellanti, 

VasudeTan and Bbagavat — 

for Be$pondeni. 

Yenkataramana Bao J. — This is an 
appeal from the decree of the learned 
Subordinate Jndge of the Nilgiris, Ootaoa. 
mnnd giving a decree in favour of the plain, 
tiff in terms of Para. 22 (a) of the plaint. 
The property belonged to one Percy Guard. 

On let March 1901 be granted the 
mining rights in the suit property to one 
Walter Morres. Subsequently be sold all 
the mining rights to the plaintiff by a 
deed dated let June 1914. By areleasedeed 
of even date Walter Morres surrendered all 
bis mining rights in favour of the plain, 
tiff. The doonment exeouted by Percy 
Guard in favour of the plaintiff is Ex. A 
in the case. Percy Guard died somewhere 
about 1916 and letters of administration 
'to his estate were granted to Walter 
Morres in 1917. As administrator be sold 
the property to the East India Tea and 
Produce Co. Ltd. which has since gone 
Into liquidation and the rights of the East 


India Tea and Produce Co. Ltd. are now 
vested in the present defendants they 
having purchased the same in 1923. 

One of the terms of Ex. A is that the 
owner of the property for the time being 
ebould pay the asseesmeoton the land and 
that in case he commits default io any 
year the vendee, bis heirs, executors, 
administrators and assigns will on pay. 
ment to Government of such land assess, 
ment be entitled to hold and possess with 
full and absolute rights the property in 
respect of which such payment has been 
made. On 10th March 1918 there was 
default committed in the payment of land 
assesBrnent. On 11th March 1918 the 
plaintiff wrote to the Tahsildar to find out 
if the assessment bad been paid and on 
reoeiviug information from him that it 
had not been paid himself sent the amount 
on 13th March 1918. A week thereafter 
(21at March 1918) the defendants also sent 
the amount of assessment but the revenue 
authorities declined to receive the said 
amount on the ground that it bad already 
been received from the plaintiff. Subse. 
qoent to this payment, an order was made 
transferring the patta in the name of the 
plaintiff but later on representation made 
on behalf of the administrator the order 
were cancelled. Again under Ex. A the 
vendor for himself, bis heirs, executors, 
administrators and assigns covenanted 
that he would do all such acts as may be 
required of him which are necessary for 
the purpose of getting the mining Hoeose 
in order to enable the plaintiff to carry 
on mining operations. This the defen* 
dants failed to do. MisunderataDdings 
arose in oonseqaenoe thereof. The ground 
of the misunderstanding seems to be that 
the Government insisted on the defen* 
dants making an initial deposit of Bs. 500 
and executing an indemnity against all 
losses that may result in consequence of 
the mining operations that will be carried 
on by the plaintiff. The defendants seem 
to have called upon the plaintiff to 
make the said deposit and to execute the 
indemnity bond but the plaintiff declined. 
As a result of these misunderatandingSi the 
plaintiff filed this suit for a declaration 
that by reason of the default committed 
by the defendants in the payment of land 
assessment under the terms of Ex. A ho 
has become the absolute owner of the suit 
property on payment by him of the land 
assessment on 13th March 1918 as afore¬ 
said or in the alternative to direct the 
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defendasts to do all the neoessary aots 
wbioh are inontnboDt upon them to do to 
get the miDtog lioeose and that he shoald 
not be oalled upon to pay the ioibial depo. 
flit or execute the indemnity bond. 

The learned Subordinate Judge gave a 
declaration in favour of the plaintiff ae 
prayed for on the ground that ha bad 
become the absolute owner by virtue of 
the covenant in Ex. A. It is against the 
said decision that the present appeal has 
been preferred by the defendants. It 
seems to ns that the covenant in and by 
which the plaintiff should become the 
absolute owner of 200 acres of land by 
reason of any default in the payment of 
land assessment committed by the vendor 
or his executors, administrators and assigns 
appears to be more or less a clause in 
terrorem and in the nature of a penalty 
which is out of proportion to the possible 
,injury which the plaintiff might suffer by 
reason of the non-payment. At the same 
time it must also be noted that the defen. 
dants were under the terms of the sale 
deed Ex. A bound to perform all that was 
required of them to get the mining license 
in favour of the plaintiff and that they 
were not justified in calling upon the 
plaintiff to pay the initial deposit and to 
execute the indemnity bond because the 
Government made a demand upon them. The 
plaintiff is feally anxious that be should 
be allowed to carry on the mining opera¬ 
tions and that the defendants themselves 
should give him all facilities in order to 
enable him to do so and he has before us 
stated that he would be content if those 
rights are secured in his favour by a 
decree in the alternative as prayed for in 
para. 22 (b) of the plaint. It seems to ns 
that the offer is a very reasonable one and 
It has been agreed to by Mr. 0. T. G. 

Namblar on behalf of the defendants.’ 
appellants. 

^®^b«refore set aside the decree of the 
lower Oourt and pass a decree In terms of 
prayer (b) of para. 22 of the plaint direct. 

"“^^^faDdants to make the necessary 
appUca^n to the revenue authorities and 
to do all acti required of them to secure to 
the plaintiff a proper mining lease to 
carry on mlnbg operations on the suit 

^ that 

the plabtiff wUl not be called upon by the 

defendants to pay the initial deposit or 

tteonte any indemnity bond, a condition of 


plaintiff. Wa direct the appellants to pay 
half the coats of the appeal to the respon. 
dent. The order as to costs made by the 
Court below will stand. The decree will 
also direct the appellants defendants to 
pay the respondent plaintiff Ks. 292 being 
the assessment paid by the plaintiff in res. 
peet of the suit property. 

O.R.K /d.s. Decree zet azide. 
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Pandrang Row and 
Venkataramana Rao JJ. 

Kamhkam Raven Rangtak Chetty and 
others — Appellants. 

V. 

Rhaji Sued Hassumiah and others — 
Respondents. 

Appeal No. 242 of 1932, Decided on 
13th tieptember 1937, against decree of 
Disb. Court, Cuddapah. in 0. 8. No. 24 of 

laaas 

High way—Right of community to ute pub- 
lie itreet for proceition with music — Order 
excepting music during hours of public con- 
gregotional worship of Muslims is proper if 
exception It confined to particular neighbour, 
oood of mosquOi 

Any oommunUy can nss a public street foe 
prooesslons attended with muelo provided that 
they do not thereby cause a distarbaooe to aov 
other oommuDity wbeo assembled for prayer oe 

[Pao6 0 i] 

Where therefore In a suit by the Hindus of a 
village for a deolaration of their tight to so in 
ptooesalon through public streets attended with 
muelo the Court passes an order eutltllog them 
to such right exoept during (be hours of publlo 
ooDgregatlonal worship in the mosque, the order Is 
proper except that it should limit that exception 
to the neighbourhood of the mosque presoriblne a 
certain radius with the mosque as the centre 
inside which there should be no muelo doclne 
suob hours of publlo congregational worship, as to 
play masio when suoh worship Is going on would 
pfMUoAllf fttDOQOt to ao offeood iiQd6t 8 996 
Peual Code, and would certainly be a serious 
Invasion of the Uabomedans’ right to eagaea In 
publlo ooDgregattonal prayer without dlstur^Doe: 

^ ^ ^ P0 86 and AIR 19S1 
All 841, Bel. on. jp gQg q 

B. Somayya and S. Subramania Sasbry 

~ for Appellants. 

B. Pooker and K. T. M. Ahmed Ibrahim 

— for Respondents. 

Pandrang Row J. — This appeal arieea 
oab of a dispute between the Mahome. 
dans and Hindus of Muddannr in the 
Cuddapah District, the Hindus being the 
plabtlffs who sued for a dflolaratiaa of 
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bbeir right to carry in prooesBion their 
idols with the usual aocompaoimeots 
through the public streets of the village 
attended with music and also their right 
to go in prooessioD on oooasioDS of mar. 
riage, etc., with music. The suit was one 
of the usual type that comes to Courts now 
and then when the two rival communi. 


ties claim protection from each other and 
cannot bring themselves to respect each 
other's feelings. The law is fairly well, 
settled as regards the rights of the differ, 
rent communities in this matter and the 
rights which the law will recognize end 
declare have been clearly laid down from 
2 Mad 140^ onwards. It is enough bo refer 
to the decision of the Judicial Committee 
in 47 All 151' and the diaoussion of the 
general principles contained in a later 
Allahabad case, 53 All 434.^ Generally 
speaking, the law laid down by this High 
Court was accepted by the Privy Council 
as correct. 

There is really do dispute about the 
facts in this case and the rights of the 
parties are'equaily not iu dispute, for the 
law is well settled. Any community can 
use a public street for processions attended 
with music provided that they do not 
thereby cause a disturbance to any other 
oomoQUDity when assembled for prayer or 
worship. In this connexion, reference 
may be made to 8. 296 and 298, I. P. C. 
The decree by the Court below, i.e., the 
District Judge of Cuddapah, is to the fol. 
lowing effect: 

(1) that the plaintiQn ate entitled to carry in 
proceBBion the idols of their gods and Budibandieo 
and paoyaram, carts, eto., through all the publlo 
streets of Muddanttr attended with ronsio of all 
kinds on ail lawful and ouetomary oooasiona of 
feasts or festivals, whether synobronlzlng with 
the Muburtum or not, and are entitled also 
to go In procession on ocaaslons of marriage and 
other events In the publlo streets attended with 
mnsio of all kinds, except during the hours of 
public congregational worship in the nosqae 
aooordlng to the Islamlo religion, and enbjeot to 
any lawful orders or directions by the Magistrates 
or the police for preventing breaches of the pnblio 
peaoe or obstrnotlona of the thoroughfares or for 
other matters mentioned in B. 144, Criminal P. Q. 
and nndet other statatory provisions for tegula* 
tion of traffic ; 

(9) that the defendants and other Mabo* 
medana of Muddannr ate hereby restrained by 


1, Mathiabln Ohetty v. Bapn Bablb, (1878) 

Mad 140. 

2, Manznr Haean v. Muhammad Zaman (1^96 
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means of a permaueot injunction from objeoting 
and obstructing or ocberwise interfering with the 
exercise of the aboveeaid rights by the plaintiSs 
and other Hindus of Muddanuc. 

Tbo appcllantB who arc the Hindu 
plaintiffg object to the inclusion of the 
wordB in the decree, viz. “ except daring 
the hours of public congregational worship 
in the mosque according to the Islamio 
religion". They further contend that the 
exception should be oouBoed only to musio 
in front of the mosque and not anywhere 
else in any public street. There is a 
memorandum of cross objections filed by 
the Mahomedan respondents and their 
oomplaint is that congregational worship- 
goes on throughout all hours of the day 
and night, and that musio should be atop, 
ped in the front of the mosque at all times 
and not merely during particular hours. 
Apparently both parties would prefer the- 
times of the oongregational worship to be 
prescribed in the decree if music is to be. 
prohibited only during the hours of publio 
oongregational worship, but there is no 
evidence in the record of the case which 
would permit the determination of these 
hours nor can the parties agree before us 
as to what the hours are or should be. It 
is therefore not possible for us to be more 
particular than the Court below has been 
in fixing the intervals during which musle 
should not be permitted in the neighbour¬ 
hood of the mosque. 

So far as the objection of the appellants 
ia oonoerned to the exception introduced 
in the decree, we are of opinion that the 
objection taken is not sound, for, it is olsar 
that to play musio when public con¬ 
gregational worship is going on in the 
mosque would praotioaHy amount to an 
offence under S. 296,1. P. 0. and would 
certainly be a serious infraction of the 
Mahomedans* right to engage in public 
oongregational prayer without distur* 
bance. We therefore think that the learn- 
ed Dietriofa Judge was right in introdnoiog 
the exception, though he should have 
limited that exception to the neighbour.: 
hood of the mosque presorlbing a oertainj 
radius with the mosque as the oentrs: 
inside which there should be no music 
during the hours of publio oongregational 
worship in the mosque. As the decree 
stands, the exception reads as if whils 
publio oongregational worship is going on 
in the mosque, no procession with music 
oodd go along any pnblio street anywhere. 

This was obviously not meant by the 
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learned DUtriot Judge, and even if he did 
mean ifc, there is no justification for pro. 
hibiting music everywhere in the village. 
The complaint of the Mahomedan respon. 
dents has no doubt a certain amount of 
practical common sense behind it in view 
of the fact that it would not be easy in a 
village like Muddanur to know exactly 
when public congregational worship is 
going on and there might be some diffi. 
culty in the way of the police protecting 
the rights of the one community from 
attacks by the other community. Neverthe. 
lees, though there is something to be said 
in support of the suggestion of the respon. 
dents, viz. to prohibit music in front of the 
mosque at all times, as a practical solution 
of the ever, recurring disputes that occur 
between the two communities, it is not 
possible to give a judicial imprimatuT to 
such a solution as that would be inoonsis. 
tent with the law as laid down for very 
many years. It is therefore impossible 
in view of the existing state of the law to 
prohibit music at all times in front of the 
mosque. Such a suggestion was considered 
in more than one case and was negatived, 
and we are unable to give effect to it as 
the law stands at present. It therefore 
follows that the only change that has to 
be made in the decree of the Court below 
is to make it clear that the exception con. 
tamed in the decree is limited only to a 
certain area round the mosque. We con. 
aider, in the oiroumstanoes, that if the 
exception ie made to operate, "within the 
area oonstitnted by a oirole drawn round 
the moeque building proper of a radius of 
CO yards {the centre of tbe mosque being 
treated for this purpose as the mosque)”. 
It won d, in all probability, prevent any 
real disturbance of public congregational 
worship in tbe mosque. The words enclos. 
ed in the inverted oommae in tbe preoed. 
ing sentence will therefore be inserted in 

reUgion”® 

It **1? modification in the 
dMMo, both the appeal and the memo. 

«^lwm8tanoe8 of the case, the 
parties wlU bear their own costs. 
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Order modified. 


Burn and Lakshmana Rao JJ. 

Pnndivi SniycLncindcLTn and others “*■ 

Appellants, 

V. 

Paramkusam Nammayya and another 

— Respondents. 

Appeals Nos. 301 of 1934 and 9, 81, 82 
92, 291 and 409 and Civil Revn Pefcns. 
Nos. 328 and 331 of l935. Decided on 
6th October 1937, against order of Dist. 
Court East Godawari at Rajahmundrv 
D/. 17th March 1934. 

^ (a) Stamp Act (1899), St 2 (15). 35, 35 

*“•* f®*" partition of joint 
family directing payment of ipecific sums to 
individual members — Payment to be made 
from joint family fund or out of proceeds of 
•ale of joint property-Decree amounts to 
nnal order effecting partition and falls within 
S. 2 (IS) — It csDoot be executed by Civil 
Court unless engrossed on proper non-judi- 

finally divide whole of joint family properly 
IS Immaterial-Mere fact that decree has 
been acted upon for over two years does not 
preclude objection to its executability on 
ground of want of proper stamp — Decree 
and proceeding thereunder cannot become 
validated with retrospective effect on pro- 
duction of proper .l.™p - C... i. gor.ro.d 
OJ 5a 3S^5fa 36 asd 37 oo oot apply, 

Where a decree In a suit for partition of joint 
family property directs payment of epeoifio sums 
to indlvidoal members of tbe joint family, and the 
payments ate to be made out of tbe joint family 
funds or out of the proceeds of tbe eale of the joint 
family property, tbe e0ectof tbe provisions is that 
the properties which were joint properties are 
divided among tbe members of the joint family 
and tbe decree amounts to a final order of a Civil 
Court for efieoting a partition and falle etriotlv 
within the terms of 8. 2 (16) Btamp Act, and can¬ 
not be acted upon l.e. executed by any Civil Court 
unless it is engrossed on a proper non-judloial 
stamp paper. The fact that tbe decree does not 
finally divide tbe whole of tbe joint family pro¬ 
perty is immaterial, for, a decree may be partly 
preliminary and partly final. Bo also, the mere 
fact that tbe decree bae been acted upon and 
executed for over two years does not preolude a. 
subseQuent objection to its execolabillty on tfaa 
ground that It has not been properly stamped* 
The case Is governed by S. 35 and not by S 86 
which deals only with the admission of lostrol 
ment in evidence. [P 8110 1 2 ] 

The decree and the proceedings taken there, 
under cannot become validated with relrospeotlve 
effeot on the production of tbe proper non.judiolal 
stamp. B. 87, Btamp Act, does not apply to tbe 
case. A final decree for partition has no existence 

I* engrossed on proper non* 
judlola] sUmp paper : 88 Oal 483, Bsl. on. 

tP 819 0 y 

(b) CMI P. C. (1908), O. 47, R. 1 - Court 
•xceating decree nek deciding point rnised bp 
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judgmeni'debtor tbal decree is net execu« 
l&ble for Wont of engrossment on non«judi« 
cisl stamp— Omission amounts to other 
sufficient cause or roBson "^Ordor of cxecu* 
ting Court it open to review. 

V.'hon a Court oxecutiog a decree omits to decide 
a point raUcd on behalf of the judgment-debtor 
that Ibe deoree .is not exeou'ablo for want of 
oDgrosament on a non judicial stamp, the omis' 
sioQ amounts to "other eudicicnt cause or rea^ou" 
■witbiD the meauiBR of 0. 47, R, 1. even if it does 
^ct coDStituto a "mistake or error apparent on 
the face of the record", 'i'ho order of the exocut. 
log Court is open to review, and an order granting 
a review is not wrong in law. [P 312 0 IJ 

2jt (c) Civil P. C. (1908), O. 47. R. 1-AppIi. 
cation for review made—Subiequent filing of 
appeal does not render it incompetent — 
Application granted during pendency of 
appeal - Appeal cannot be heard and must be 
diimiiied. 

When ao application for review has beau made 
Ibe subsequent Sling of an appeal will not rendor 
lbs application for review inoompetoot. But if the 
application for review is granted during the pen* 
deocf of the appeal, the appeal oaonot be heard 
and must be dismissed, the order appealed froto 
having beoD superseded by the order passed after 
review : SH Mad 416 {F B) nnd ad dll 240, Rsi. 

[P 312 0 21 

(d) Execution—Validity — Decree in parti, 
tion suit, in subilance, a final order effecting 
partition Decree not engrossed on proper 
non-judicial stamp is not valid — Sale in 
execution of such decree is nullity and passes 
DO title to auclion'purcbaser. 

Where a deoree in a partition suit whloh is in 
mbstance a floal order effecting partition is not 
engrossed on a proper non-judiolal etamp, there is 
no valid decree In existence and the Court has no 
jurisdiction to soli any property In the execution 
proceedings. If such a sale takes place, the whole 
of the sale proooediogs are a mere nullity and the 
sale passes no title to the auotlon-purobaser. 

[P312 0 9] 

je) Civil P. C (1908), O. 43, R. 1 and S. 115 
—Order rejecting euction'purchaier's appli. 
cation for coofirmation of sale. 

An order rejeoting an auotlon.porobaser'B appli* 
cation for oonQrmatlon of sale in his favour Is not 
an appealable order nor oan It be revised. 

[P 812 0 9] 

(f) Civil P. C. (1908), S. 47 — Decree in 
partition suit not engrossed on proper non* 
judicial stamp — Decree>bolder applying to 
executing Court for having decree engrossed 
on proper stamp—Order of executing Court 
is not one under S. 47. 

Where a deoree In a suit for partition Is not 
engrossed on a proper non-judloial etamp paper 
and the decree-holder applies to the executing 
Oonrt to have the deoree engrossed on a proper 
non.judlolal etamp, an order passed by the Oouct 
on the appltoation Is not one under B. 4T, Olvll 
F. 0., and no appeal lies from It. [P 813 0 1] 

V. Soryanarayana and K. Kameswara 
Bao — for Appellants, 

G. Laksbmanna, G. Chandrasokhara 
Baatri, B Somayya and M. B. Bama. 
ohandra Eao~ for Bespondents, 


Barn J.—These appeals and 0. B. P. 
No. 331 of 1935 arise oat of orders passed 
by the learned District Jndge of East 
Godavari and the Principal Subordinate 
Judge, Ellore, in the course of proceedings 
taken in execution of the decree in 0 8 . 
No. IH of 1928 on the 6 I 0 of the Sab. 
Court Ellore. The suit was for partition 
of joint family property, but besides the 
members of the joiat family, many per. 
sons were impleaded as defendants on the 
allegation that they were in possession of 
joint family properties, moveable and 
immovable. On 16th September 1930, 
the Subordinate Judge passed a *'prelimi. 
nary decree", and this was transferred for 
execution to the District Court of East 
Godavari. In that Court, three applioa- 
tioDs for exeoutloD were put in by the 
plaintiff and defendant 5, against defen. 
dants 40.43. The 6 rat was B. P. No. 161 
of 1931 by the pUiotiff, presented on 
6 th October 1931, in which he prayed for 
arrest of defendants 40.43, and for attaoh. 
ment and sale of their moveable and 
immovable properties to realize the balance 
doe to the plaintiff under the deoree of 
16th September 1930 It is clear, though 
the papers are not before us, that in par> 
suanoe of this petition certain moveable 
and immovable properties were brought 
to sale, for, on 16tb November 1931, defen* 
dant 5, (a brother of the plaintiff and 
defendant 1) presented E. P. No. 167 of 
1931 against the same judgment.debtors, 
praying for attachment and sale of 
Immovable properties, for bis rateable 
share in the prooeede of the sale of the 
naoveable properties attached by the plain, 
tiff in E. P. No. 151, and for the appoint- 
ment of a Commissioner to oolleot the 
entire inoome from the properties of the 
iadgment.debtors. The third execution 
petition was E. P. No. 76 of 1934, by 
defendant 5 against the same judgment- 
debtors praying for the attachment of A 
sam of about Bs. 13,000, said to be in 
deposit in 0. 3. No. 62 of 1926 on the file 
of the Bub.Coart, Bajahmandry. 

The principal question for decision in 
these appeals is whether the deoree of 
l 6 tb Beptecaber 1930 was exeontable, or 
whether it was a mere deoree on papefi 
which oonld nob be executed because i| 
had nob been engroesei on a non.iudioW 
stamp paper. This question was not 
by defendants 40-43 till Ubh March l93»j 
more than two years after the filing 
B. Ps. 161 and 167 of 1931. It was th» 
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rftisdd in E. A. No. 77 of 1934i ao applioa- 
tion uDder 8. 47, Civil P. 0., in which 
dcfondanta 40-43 prayed for the dismissal 
of B. P. No. 151 of 1931 on the ground 
that there was not in existence a valid 
and legal decree engrossed on a proper non. 
indioial stamp paper. The learned District 
Judge, Mr. P. T. Jagannadhaohariar, dis. 
missed this application on I7bh March 
1934 in a short order: 

Thfa appHoation was apparently pat In under 

tranemltted to 

thlfl Oourt for ezeoation was the preliminary 
decree dated September 1930 and not the final 
deorw. Ezeoation has been going on from 1931, 
Fetltlon dismissed. 

A. A. 0. No, 304 of 1934 is filed by 
^fendants 40. 42 and 43 from this order. 
Having dismissed E. A. No. 77 of 1934, 
the District Judge ordered execution to 
proceed, and certain properties of defen. 
dants 40.43 were sold at Court.auotion 

on 17th March 1934. On 6th April 1934, 

defendants 40 43 presented two petitions 
to the District Judge, E. A. Nos. 107 and 
B. A. No. 108 of 1934, In the first, they 
prayed for restoration to the file of E. A. 
No. 77 of 1934, and for review of the order 
passed thereon. In the second they applied 
nnder 0. 21, B. 90, Civil P. C., for the 
setting aside of the sale. By the time 
these oame on for hearing, Mr. P. T. 
Jagannadhaohariar had been snooeeded in 
the office of District Judge by Mr. P, Raja, 
gopalan, I, C. 8., who took a very different 
view. He allowed E. A. No. 107 of 1934 
reviewed his predecessor’s order and on 
6th September 1934 passed an order 
aooepting the contentions of the judgment, 
uobtors. He held that the deoree of 16th 
September 1930 was a final order for 
partition within the meaning of 8. 2 (16) 
of the Stamp Act. It followed that it 
Mttld nob be acted upon, i, e. executed by 
by any Civil Court (8. 86 of the Stamp 
A. A. 0. No. 9 of 1936 is filed by the 
plaintiff from this order. There are tbns 
iwo appeals by opposing parties from two 
jonto^iotory orders passed by two Die. 
iTiot Judges on the same petition. 

Without delay the plaintiff went to the 

B A. No. 279 of 1934 to the Subordinate 
J^ge, Bllore. for orders on the question 
whether any and U ao what non-jadiolal 
•lamp was to be paid for by the plaintiff, 
M for orders to reoeive from the plaintiff 
wbatevor stamp was neoesiary, and to 
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have the deorea engrossed thereon. The 
Principal Subordinate Judge allowed the 
plaintiff s request, and directed his office 
to determine the value of the stamp in a 
week, allowing the parties in whose favour 
a deoree had been given 15 days time to 
produce the required non.judicial stamps. 
A. A. 0. No. 81 of 1935 is preferred by 
defendants 40-43 from this order. The 
Subordinate Judge’s order was obeyed 
without delay but the learned District 
Judge of East Godavari held that the 
engrossing of the deoree on the proper 
stamp paper after 17th September 1934, 
could not validate any proceedings taken 
in execution theretofore. Acting on this 
view, he dismissed E, P. No. 151 of 1931 
on 15th November 1934, and A. A. 0. 
No. 291 of 1935 is the plaintiff’s appeal 
from that order of dismissal. For the 
same reasons the learned District Judge 
on 30th November 1934 dismissed the 
two execution petitions of defendant 5, 
E. P. No 167 of 1931 and B. P. No. 76 of 
1934. A. A. 0. No. 94 of 1936 and A. A. 0. 
No. 409 of 1935 are defendant S’s appeals 
from those orders. The last petition with 
which we have to do is B, A. No. 293 of 
1934 presented on 19bh November 1934, 
by a purchaser at the auction held on 
17th March 1934 of some of the proper, 
ties of the jadgment-debtora. He brought 
to the notice of the,Court that the decree 
had by that time been engrossed on a 
non-judioial stamp. He requested the 
District Jndge to hold that the decree had 
thereby been validated with retrospective 
effect, and accordingly to confirm the sale 
in bis favour. The District Judge disposed 
of this petition and I. A. No. 108 of 1934, 
(the judgment-debtor’s application under 

O, 2l, B. 90), in one order on 27th 
November 1934. He directed that both 
should be "struck off the file” on the 
ground that E. P. No. 161 of 1931 had 
been dismissed. This dismissal, the learned 
District Judge held, rendered B. A. No. 108 
of 1934, superfluons, and made it impos. 
Bible to comply with B. A. No. 293 of 
1934. From the order striking off E. A. 
No. 293 of 1934, the auction-purohaser 
has preferred A. A. O. No. 82 of 1936; ha 
baa also, in 0. R. P. No. 331 of 1936, 
prayed that the order of the District 
Jndgs may be revised under 8.116, Civil 

P. C. 

Several Interesting questions arise for 
deoision, of which the most important, as 
already observed, is what is the nature of 
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tbe decree paaaed io 0. 8. No. 18 of 1928 
on 16tb September l.iSO. Mr. Jagannadba. 
obariar, without apparently giving the 
matter much oonaideration, remarked that 
it was the preliminary decree and not the 
final decree. How a mere preliminary 
decree in a suit for partition could be ose. 
outable, he did not explain; be seems to 
have been satisfied that it oould, because 
execution bad been going on for over two 
years. Mr. Rajagopalan, on the other 
hand, held that the docree, though it 
styles itself as a preliminary decree, was a 
■final order for effecting a partition within 
the meaning of S. 2 (15), Stamp Act. Mr. 
Suryanarayana, who appears in these 
appeals for the plaintiff, and Mr. Kama, 
swara Rao, who appears for defendant 5, 
also for the auction.purchaser, contend 
that in so far as it is a decree for parti, 
tion, it is only a preliminary decree. They 
would say that it is only a final decree in 
80 far as it decides the liabilities of the 
debtors of the joint family to the joint 
family. According to this view, the exe¬ 
cuting Court was not asked to act upon 
the decree in its cbaraoter of a decree for 
partition, bub merely in its oharaoter of 
a decree for payncent of money to the 
family. Mr, Somayya, who appears for 
defendants 40.43, supports the decision of 
Mr. Rajagopalan. It is necessary at this 
point to examine the decree, and in parti, 
oular those portions of it which the plain, 
tiff and defendant 5 have attempted to 
execute. The decree begins with an order 
that certain immovable properties be 
divided into four equal shares, and that 
the plaintiff, defendant 1, defendant 10, 
and defendant 11, do each get possession of 
one such share. It goes on to give direo. 
tioDs regarding tbe manner in which the 
partition of those properties shall be made 
and the various members of tbe family 
to whom certain items shall be allotted. 
It then declares that certain questions 
between the ncerabers of the family and 
some defendants who were occupying lands 
belonging to the family, and certain ques. 
tioDS between the members of the family 
inter se, shall be reserved for decision in 
separate suits. Next, tbe decree directs 
certain payments to be made to the plain, 
tiff by other members of the family, defen. 
dants 1-6. Then wo come to the terms 
with which these appeals are concerned, 
viz. the clauses directing defendants 40-43 
to pay certain soma to the plaintiff, defen. 
dant 1 and defendant 5, after deducting 


certain sums due to them from tbe plain¬ 
tiff and defendant 1. It will be convenient 
to set out these clauses of the decree in 
full. They are as follows: 

fl3) That the pUintiff and defendant 1 
do each get from defendants 40-43 half of 
Rs. 1,30,49'), being the sum shown as 
balance In tbe three names katha, and 
interest thereon from 14th February 1926, 
and that tbe plaintiff and defendant 1 do 
each get from defendants 40-43 half of 
Rs. 31,895.11-7, being the balance under 
No. 2 Venkayya katha and interest there, 
on from Gth October 1925. 

(14) That plaintiff, defendant 1 and 
defendant 5 do each get from defendants 
40.43 one.third of Rs. 43,145-4.9, being 
the sum shown as balance in Sasha Kao's 
katha and interest thereon from Slst 
March 1925. 

(15) That defendants 40-43 do deliver 
to each of plaintiff and defendant 1 half of 
the timber shown as balance under No. 2 
Venkayya katha or their value, Rs, 6730, 
and interest thereon from 25th February 
1925, 

(19) That defendants 40.43 do recover 
from plaintiff Bs. 87,910.7.10, being the 
amount of debt payable by him under 
No. 1 Venkayya katha, and interest there, 
on from 14bh March 1926. 

(20) That defendants 40-43 do recover 
from defendant 1 personally and from tbe 
family properties of defendants 2 to 4, tbs 
sum of Rs. 98,777.2-10. being the balance 
of debts still payable under No. 1 Ven* 
kayya katha, after deduction of the sum 
payable by plaintiff as per para. 19 supra, 
and interest on the said sum of Rupees 
98,777-2-10 from 14th March 1926. 

(21) (This clause provides for interest 
on the sums due to the plaintiff, defen¬ 
dants 1, 5, and 40.43.) 

(22) That defendants 40.43, do deposit 
into Court or pay plaintiff and defen¬ 
dant 1 and defendant 5 the sums due to 
each of tbem under the three names katha, 
No. 2 Venkayya katha and Sesha fiaos 
katha, after deduoting what is due to 
them from plaintiff and defendant 1 los- 
peotively with reference to No. 1 Venkayy® 
katha. 

Tbs remaining clauses are oonoerned 
with tbe appointment of a Commissioner 

to determine the amounts due to tbs 
several parties under clauses 9(a) to 9(d)i 
10(a) to 10(d), 12(a) to 12(o) and 16 to 
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^itb direotions to the Commissioner, the 
(remuneration of the Beoeivers and the 
Commissioner, and the court.fees payable 
to Government. It is clear that the clauses 
of the decree extracted above are on the 
‘face of them executable provisions. It is 
also clear that they are not directions for 
payments to be made by strangers to tbe 
joint family as a whole. They are dlreo. 
tions for tbe payment of tbe specific sums 
to individual members of tbe joint family. 
And there is no gainsaying the statement 
of defendants 40.43 that these payments 
are to be made out of moneys that were 
before tbe suit joint family property, or 
•out of tbe proceeds of tbe sale of joint 
fanpily property. The effect of these pro. 
visions in tbe decree therefore is that 
properties which were joint properties are 
divided amongst tbe members of the 
family who were tbe co-owners. There 
is nothing more that tbe Court which 
tried tbe suit can do to divide these 
joint properties. The learned District 
-Judge (Mr. Bajagopalau] was undoubtedly 
justified in relying on the decision of 
Bakewell J. in 35 Mad 26,^ where the 
distinction between a preliminary and a 
'final order for partition is explained. The 
‘learned advocates for the plaintiff, defen. 
■dant 6 and the anction.purchaser have 
not been able to adduce any arguments or 
'authorities to show that the learned Dis¬ 
trict Judge was wrong. We agree with nie 
conclusion that the decree in this case is 
a final order of a Civil Court for effecting 
:a partition, and that it falls strictly with, 
in the terms of 8. 2 (16), Stamp Act. 
I That tbe decree does not finally divide 
tbe whole of the joint family property is 
j (inlte immaterial. As the learned District 
Judge has observed, the Explanation to 
[ tbe definition of "decree" in 8. 2 (2), Civil 
P. 0., shows that a decree may be partly 
I preliminary and partly final. It is not 
|i necessary to cite authority for this, or to 
refer to oases in which this distinction has 
been acted upon. 

The next question discussed by Mr. 
Buryanarayana for the plaintiff baa refer. 

Act. He oonteuds 
Kameewara Bao supports him 
■on behalf of defendant 6 and the auction, 
purohaeer, that it ie now too late for 
'defendants 40.48 to object to the execn. 
* *iop of the deoree. Even If it be held, as 

a. TblzoveDgadathan Alya v. UaDgavva. (1919) 
86 Had 86=1910 TT6. ” ^ ^ ^ 


we do hold, that the deoree of 16th 
September 1930 was an instrument of 
partition and as such not exooatable an. 
less engrossed on a non. judicial stamp of 
the proper value, tbe decree was in fact 
acted upon and executed for over two 
years, and S. 36, Stamp Act, it is con. 
tended, precludes any subsequent objection 
to its execution on the ground that it has 
not been properly stamped. This con. 
tentioD, we are satisfied, is baseless. S. 36 
deals only with the admission of instru¬ 
ments in evidence. There is no question 
here of admitting tbe decree of l6th Sep- 
tember 1930 in evidence; the question is 
one of executing the deoree. The provi. 
sion applicable is S. 35, Stamp Act, which 
provides that; 

No lOBtrumeot cbatgeable with duty ahall bo 
> • . . aoted upon .... by aoy publio ofBoer, 
unless suob instrument Is duly stamped. 

For our present purpose, tbe important 
words in the section are "acted upon." 
The only way in which a decree of this 
kind can be acted upon ie by execution. 
The District Court of Bast Godavari did 
not admit the deoree in evidence; it was 
never asked to admit it in evidence. What 
the plaintiff and defendant 5 wanted was 
that it should be put in execntion, 1. e. of 
acted upon, and that was what tbe Dis. 
triot Court did until Mr. Bajagopalan 
pointed out that it could uot be done. 

Another contention put forward on be. 
half of the plaintiff, defendant 5 and tbe 
auction, purchaser is that when the Prlnoi. 
pal Subordinate Judge of Ellore on 5th 
October 1934 directed the proper non. 
judicial stamp to be produced, and had 
tbe deoree engrossed thereon, the deoree 
became validated with retrospective effect 
from the date on which it had been 
passed. ^ Consequently, It is urged, all the 
proceedings taken in execution of tbe 
deoree also became validated. This con. 
tention also is devoid of substance. 8. 37, 
Stamp Act, Is invoked, but it obviously has 
no application; this is not a case in which 
an instrument has been written on a 
stamp of snffioient amount but of improper 
description. There is no provision of law 
which conld validate this deoree with 
retrospective effect. As Mr. Somayya 
points out, 8. 42 (2), Stamp Act, merely 
provides that when the duty leviable upon 
an unstamped or insnfiBoiently stamped 
instrument has been paid, and tbe instro- 
menl has been endorsed, the instrumeni 
shall thereupon be admissible in evidence. 
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and Daay be acted upon. In terms this 
Iprovision is not retrospeofcive. It is well 
Mttlfld that a final decree for partition 
has DO existence as a decree notil it is 
engrossed on the proper Don. judicial stamp 
paper, till that is done the suit is pending: 

Wde 32 Cal 483.* 

A subsidiary point taken in A. A. 0. 

M ^ ^9 that the District Judge, 

Mr.^ Bajegopalan. had no jurisdiction to 
review his predeoessor’s order dated 17th 
March 1934 on E. A. No 77 of 1934; or, 
It he had jurisdiction, his order granting 
review was contrary to law. The first 
19 apparently based on R 2, 

■ cannot be upheld; 

we application of review was ncade to 
Mr. Jaganoadhacbariar and notice of it whs 
given by him. There has been no appeal 
irom Mr. Bajagopalan’s order granting a 
review. That doe^ not by itself preclude 
Mr. ouryanarayana from showing that it 
IB wrong in bis appeal from the final order 

passed after the review was granted: vide 
O. 47. But Mr. Suryanarayana baa 
not attempted in argument to show exactly 
why he contends that Mr. Bajagopalan bad 
no jurisdiotioD, nor why bis order was 
luegal From the unofficial typewritten 
copies produced by Mr Suryanarayana at 
the time of bearing, it would seem that 
Mr. Bajagopalan granted the review be. 
oanse his predecessor bad not decided the 
only point of imporbanoe put forward by 
the petitioners in E. A. No. 77 of 1934. 
ihe point raised was that the decree was 
not executable for want of engrossment 
on a non.jQdicial stamp Mr, Jagannadha, 
ohariar did not say a word about this In 
hifl order of 17tb March 1934. This omis. 
Sion would clearly amount to "other suffi. 
oient reason" under B. 1 . 0. 47. even if 
It did not ooDsbitute a mistake or error 
apparent on the face of the record." It is 
therefore impossible for us to bold either 
that Mr. Bajagopalan bad no jurisdiction, 

or that bis order granting a review was 
wrong in law. 

Mr. Bomayya, for the 40.43 jndgmenli. 
debtors, contended that it was a matter of 
Uttle or no importance, whether Mr. Baja- 
gopalan had or had not jurisdiction to 
review his predecessor's order in view of 
the fact that his clients had preferred an 
appeal (A A. 0. No. 304 of 1934) from the 
order whioh waa reyie^'ed. The applioation 


A.I.B. 


8. JoUndra Mobaa Tagore v 
(1906) 82 OaU8d. 


Satyanandam V Nammayya {Burn J .) 

for review of Mr. Jagannadhaohariar’s order 

of 17th March 1934 was filed on 6tb April 
1934 ; the appeal from the same order was 
presented in this Court on 16th July 1934. 
Now it is well settled that when an ap. 
plication for review has been made, the 
subsequent filing of an appeal will not 
render the applioation for review incom. 
petent : see 32 Mad 416.» But. if the ap. 
plication for review is granted during the 
pendency of the appeal, the appeal cannot 
be beard and must bo dismissed. Tberea*' 
son is obvious; the order appealed from has 
been superseded by the order passed after 
review: 28 All 240.* It remains bo dispose of 
the oontentioDs of the auction.purchaser 
Uppellant in A. A. 0. No. 82 of 1935). Mr. 
Kameswara Bao argues that the auction, 
purchaser, haying bought at the sale held by 
the Court, with no reason to suppose that 
there was anything lacking in the Court’s 
power to sell, and having paid value, must 
be protected. He relies on the Privy Gouo* 
oil oases reported in 14 Cal i8® and 25 
Bom 337.® Those oases have no applioa. 
tion to this. In both, it is clear that the 
executing Court bad jurisdiction to sslL 
Here the whole point is that there was no 
decree in existence at the time of sale, and 
that consequently the whole of the sale 
proceedings was a mere nnllity. There is 
therefore on the merits nothing in A. A, 0. 
No. 82 of 1935 and C. B. P. No. 331 of 
1935. Teobnioally also the appeal and the 
0. R. P. are incompetent. There is no 
provision in the Code of Civil Prooedure 
for an applioation by the auction.purchaser 
for oonfirmatioo of the sale ; oonfirmation 
follows automatically under B. 92 (1) and 
the setting aside of the sale follows auto, 
matioally, under R. 92 (2) of 0. 21. An 
order rejecting an auction-purchaser’s ap* 
plication for oonfirmation of the sale is not 
an appealable matter, nor can it be revised. 

It is very aufortunate for the purchaser 
that he should have been misled by the 
action of the Court Into paying down his 
money, and leaving it lying idle for such a 
long period, bat it is quite impossible to 
confirm the sale in his favour. 

A. A. 0. No. 18 of 1936 is clearly inooiuj 
patent. The applioation, H. A. No 279 or 

а. ObdUDa Redd! v. Peddaobi BeddI, (1909) 38 
Mad lie-sa 10 803=19 M L J 388 (F 6). 

4. EaQbai;a Lai v. Baldeo Prasad, (1906) 38 AU 
310=1906 A W N 366. 

б. Bewa MabtoDv.'Ram Elsben Biogh, (1687) 1* 

Oal Ifl =13 I A 106=4 Bar 746 (P 0). 
tfalkarjuQ v. Nafbarl. ^901) 9fi Born 887^* 




Bejoy Obaud, 


A A fau \A. v/s 

6. MalkarjuQ v. Karbari, (1901) 36 Born 
IA 316=7 Sat 789 (P 0), 
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Bariohan 7, Anantanabayana Aiyar 


1934, tio the Subordinate Judge of Ellore, 
was a mere reminder to the Court to do a 
duty incumbent on the Court, viz. to see 
that the decree was engrossed on a proper 
noD.judioial stamp. This has nothing to do 
with the execution, discharge or s-itisfao- 
tion of the decree, and the Subordinate 
Judge’s order is not one under S. 47, Civil 

C. The learned Subordinate Judge has 
made^ a somewhat obscure reference to the 
doctrine of n-unc pro tunc" which we do 
not altogether understand. If he meant to 
imply that the decree after engrossment on 
the^ proper stamp could or would become 
validated with effect from the date. I6th 
Mptember 1930, he was clearly wrong. 
We have already indicated that the decree 
only came into existence as a decree on the 
date on which it was engrossed. The 
learned District Judge (Mr. Bajagopalan) 

holding that E. P. No. 151 of 
lljol must be deemed to have been dis* 
missed on 6th September 1934 .” The 
E. P. was not before the learned District 
Judge on 6th September 1934 when he die. 
posed of B. A. No. 7? of 1934. Actually, 
the learned Diatriot Judge diemieBed B, P* 
No. 161 of 1931 on 15th November 1934 
as appears from the oonolnding sentence of 
his judgment, and from the decretal order 
passed in pursuance of it. This order is 
oorreot, if based upon the view that the 
decree which was to be executed was the 
decree engrossed on a non.jndiolal stamp, 
no copy whereof had been produced before, 
or transmitted to the District Judge, East 
Godavari. It would be incorrect if based 
on the ground that E. P. No. 161 of 1931 
must be deemed to have been dismissed on 
6th September 1934, but we must decline 
to interfere with it. since it is quite possible 
to read the learned District Judge's judg. 
ment as basing It on the proper ground, 
vl^ that a certified copy of the decree had 

Oiiu P (Tide O. 21. B. 11 (3j, 

We prooeed to pass orders on the matters 
Wore „ in lb. light oi theee oonolnnion,. 

th.*.:..?.:*'?- aismiBsed with 

the MBta of MBpondent 1 (plaintiSf.J A. A. 

Sdm M *» dtamisBed; we make no 

orter ae to onto, beoaue the leapondentB 

ttorthSt th. thnontan. 

lion ttal the deone conld not beoxeaated. 

A. At O. Nob 81 of 1936 is dismissed with 

•“ 1936 airt din 

wShi;. M *?*■ »»d409 oi 

rf ««« i M A. A. O. No. 9 

w 1990 we make no order ae to oosU* A. 
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A. 0. No. 82 of 1935 and 0. B. P. No. 331 
of 1935^ are dismissed The parties will 
pay their own costs in these. 

O.R.K./r.m, O'ders accordingly, 

A. I. R 1938 Madras 313 
Venkatasubba Rao 
AND Abdur Rahman JJ. 

Barichan — Appellant. 

V. 

M, H, Anantanarayana Aiyar —* 

Respondent 

Letters Patent Appeal No. 27 of 1936, 
Decided on 2nd December 1937, againab 
order of Burn J., 0/ ISthFebrnary 1936. 

CWilP C.(1908).O 41 R. 10-Appellanl 
iDioorand pauper but mere creature in hands 
ef .pertons able to find security — Order for 
security for costs can be made. 

Whore the appellsot ia minor and also pauper 
but Is a mere oreatore in the bands of perttoni 
well able to find aeouiUy, an order dlreotiiig the 
appellant to futnUh seourlty lor oosta can be 
made. fP313 q 

8. Venkataohala Saatri — for Appellant, 

0. S. Swaminatha Aiyar — 

/or BespondenL 
^ Order. In exceptional oiroumstanoes, 
it has been laid down, an infant plaintiff 
can be called on to furnish security for 
costs: 18 M L J 165.» In the case of a 
pauper appellant again, it has been uni. 
formly held in this province (though a 
different view prevaila in the other Courts) 
that if special grounds are shown, be can 
be required to find security ;3 Mad 66*. 
43 Mad 902,* 66 Mad 323* and 1931 M W 
N 1157. Thus the fact that the appellantl 
here is both a minor and a pauper, does 
not by itself entitle him to resist th& 
application. In this case the effect of 
Boro J. B order is that the iDiDor paoper 
18 a mere oreatore id ths hands ol persoos 
well able to find security. This being so, 
the learned Jndge’s order is confirmed andi 
the Letters Patent appeal is dismissed^ 
with costs. 1 

O.B.E./D.S. Appeal dismissed, 

1. Ibai ^1 T. Lodd Govind Doss, (1908) 18 

U L J 166s 

2. ^beyyaogar v. Jenalavadln, (1881) 8 Uad 

66 . 

8. Saldbecs v. Hart. (1930) 7 A I B Mad 818= 

88 I 0 79i=«8 Mad 903. 

4. Narayaaa Bao v. Vesrayya, (1981) 20 A IB 

M^ 619=144 I 0 940=66 Mad 828=64 

U L J 488. 

0. Babbayya Tbevar v. Balambcamaala PandJ» 

IhaUvar, 1981 K W N HOT. 
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Varadachariar AND King JJ. 

K, Sulba Reddi — Appollant. 

V. 

21. Chengalraya Reddi — Respondent. 

Appeal No. 276 of 1932, Decided on 6th 
October 1937, against decree of Dist. 
Court, Cbittoor, in 0. S. No. 3 of 1929. 

Hindu Law—Religious endowment — Gift 
to temple — Properties conveyed to person 
described by donor as trustee—No other per¬ 
sons in management as general trustees-^ 
Object of gift connected with ordinary 
worship in temple -- Such trustee is not 
special trustee, 

It is only in a case where there are other per¬ 
sons in management who can be regarded as 
geDcial trustees and there are other lands out of 
which the general upkeep of the trust can be 
carried on that there will be any sense in distin* 
guisbing any endowment as a special trust or 
kattalal intended lor a paclioulat purpose. 

(P 816 0 1] 

where In a gift of certain properties to a 
temple the person to whom the properties are 
conveyed is described by the donor as a trustee 
and there are no other persons in management as 
general trustees and the object of the gift is oon> 
cected with ordinary worship in the temple, such 
person cannot be regarded as a speoial trustee and 
whether be is a trustee de faoto or de jure, having 
taken the property under suoh a gift deed, be 
cannot claim to have held the properties in any 
character except that of the trustee of the temple. 

i[P 316 0 U 

8. A. SesbadrI Ayyangar — 

for Appellant. 

N, C. Vijayaraghavaohariar — 

for Respondent. 

Varadachariar J.—This appeal arises 
out) of a Bait under 8. 73, Madras Hindu 
Bsligious Endowments Aot, for the fram. 
ing of a sobeme in respeot of the adminia. 
tration of two village temples and for 
inoidental reliefs relating thereto. The 
plaint also prayed for the removal of the 
defendant from trosteeship, and for vest, 
ing oertain properties in the plaintiff as 
trustee. Certain snms of money were also 
i claimed as due from the defendant to the 
institution. The learned Judge dismissed 
the defendant from the trusteeship and 
allowed a small portion of the money 
claimed, but dismissed the suit so far as 
it claimed relief in respect of the lands 
forming item 1 in 8oh. B to the plaint 
on the ground that those lands had been 
constituted a speoial trust and that the 
Court acting under S, 73. Endowments 
Aot, had no iurisdiotion to award any 
relief in rsspeot thereof. In this appeal 
■by the plaintiff nearly all the reliefs dis. 


allowed by the lower Court were claimed 
in tbe memo of appeal but during the 
arguments before us nearly all the money 
claims have been given up, it being stated 
that in the present condition of tbe defen. 
dant, nothing could be got out of him as a 
result of aoy money decree that may be 
passed agaiust him. Only one portion of 
the money claim was pressed, namely 
that relating to a sum of Rs. 250 which it 
was stated constituted part of the trust 
funds realized by tbe defendant as per 
the razinamah decree in 0. S. No. 85 of 
1921 in bis family and was traceable as 
part of the consideration for Ex, L, a 
mortgage taken by tbe defendant in 1926. 
We agree with the learned Judge that it 
is not possible on the terms of Ex. P, the 
razinamah decree, to say what items of 
property were allotted to the suit temples 
as distinguished from tbe ebatram charity 
at Tiruttani. It is not denied that Ex. 1 
is restricted to tbe immovable properties 
and makes no reference to tbe moneys 
which It is said were also constituted 
endowments to the temple in Ex. 'P. 
Further, even assuming Ex. Q to be 
genuine, it is impossible to say that the 
money said to have been received by tbe 
defendant under Ei. Q could have formed 
tbe advance to Hama Reddi which is 
referred to in Ex. L, because that advance 
is said to have been made on lOth May 
1921 whereas Ex. Q is dated 12th May 
1924. We are therefore unable to hold 
that the suit temples can olaim any por. 
tioD of tbe moneys forming the oonsidera. 
tioD for Ex. L, as part of tbe trust funds 
of the temple. 

As regards tbe immovable properties 
forming item 1 of the B schedule to the 
plaint, we regret we are unable to agree 
with the view taken by the lower Court. 
The language of Ex. I, the deed of endow¬ 
ment, is clear enough even as it is; and if 
it is read in the light of Ex. P, there is do 
room for doubt as to what wae inteoded. 
Ex. P contemplates these lands being set 
apart for the temple. Ex. 1 as originally 
worded also ran as a gift of these properties 
to the temple. A line was however inter¬ 
polated before the completion of the doOQ- 
ment describing tbe defendant as trustee of 
the temples. We do not see that these inter¬ 
polated worde in any manner alter the 
scope or effect of the document. It appears 
from tbe evidence that tbe temples in the 
village were just then in the process 
renovation and it is not suggested thai 



^938 In re Ponndswami Serv 

■there were any other trastees who may 
be desorlbed as ‘general’ trustees of the 
•temple if one would take Ex. I to oonsti. 
iiute the defendant special trustee, as the 
learned Judge in the Court below held him 
to be. The learned Judge says that the 
defendant could not have been appointed a 
trustee of the temple by the donors under 
Ex. 1 because they could not have had any 
|BUoh power under the law. That seems to 
us beside the point; whether the said 
appointment by the donors would be valid 
in law or not, it is obvious that it is in the 
capacity of a trustee of the suit temples 
that the donor conveyed the property to 
the defendant. Whether he was a trustee 
de facto or de jure, having taken the pro. 
perty under such a gift deed be cannot 
claim to have held the properties in any 
character except that of the trustee of the 
temples. Eurtber, there is no basis for any 
argument on this gift deed, having regard 
to the terms of Ex. I, that any special 
purpose was contemplated. The purposes 
specified in the document are purposes 
• connected with the ordinary worship in 
the temple, namely maintenance of the 
gorukkal, putting up lights and the per. 
formanoe of festivals. It is only in a 
case where there are other persons in 
management who can be regarded as 
general trustees and there are other funds 
out of which the general upkeep of the trust 
can be carried on that there will be any 
sense in distinguishing any endowment as 
a special trust or kattalai intended for a 
■ particular purpose. There is no room for 
■ftny such differentiation iu the present 
naae. We must accordingly hold that the 
lauds specified as item I to Sch. B, in'the 
plaint constitute an endowment to the 
temple and wo make a declaration accord, 
ingly. For the time being, the properties 
will be vested In the plaintiff as the only 
existing trustee, the defendant having been 
eemoved. In view however of the obser. 
▼atlons of the learned District Judge as to 
tne way the plaintiff himself has been 

u njanagement of the temple, 
tfi will be for the authorities concerned and 
for persona interested in the temple to 
take proper steps to ensure that the InstU 
tutlon is duly managed. 

i< J®wned District Judge found that 
if defendant is to be held accountable for 
06800 profits in respect of the lands above 
ceferrsd to, a sum of Bs. 400 will be the 
proper estimate for the years prior to suit, 
has not given any decUration even in 
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respect of that amount because of his view 
that these properties could not be held to 
be an endowment’ to the temple. In the 
view that we have above expressed, there 
will be a declaration that the defendant is 
accountable to the temple in respect of the 
above sum of Rs. 400, and for any other 
amounts which the Court may on enQuiry 
fix to be properly payable as profits from 
these lands for the period subsequent to 
the institution of the suit and before the 
defendant ceased to be a trustee under the 
decree of the lower Court. We agree with 
the lower Court that having regard to the 
character of the institution it is scarcely 
worth while to frame a schema ; but if it 
is not possible to rectify the management 
in any other manner, it will be time enough 
to consider whether a scheme may not be 
necessary. To the extent above indicated, 
the decree of the lower Court will be varied 
and the case sent back to the lower Court 
for further inquiries and directions. As the 
appeal has succeeded only in part, there 
will be no order as to costs of this appeal. 

C.r.k./d.s. Decree varied. 


A. I. R. 1938 Madras 313 
Lakshmana Bao J. 

In re Ponnumami Seruaz—Petitioner, 

Criminal Revn. Case No. 344 and Petn. 
No. 317 of 1937, Decided on 28!>h October 
1937, from judgment of City First Class 
Magistrate, Madura, in C. A. No. 12 of 
1937. 

Penal Code (1860), S 409-Off«nce under, 
cannot be tried by Second Clau Magistrate 
— Alteration of conviction to one under 
S. 409/109 i« illegal, 

Tbe oflaDce under B. 109 le not triable by the 
Magtetrate of tbe Beeond Olasa and tbe alteration 
of oonviotioo to one under B. 409 read with B. 109 

(P 316 0 2] 

K. V. Sesha Aiyangar — for Petitioner, 

Public Prosecutor — for the Crown, 

Order. — The offence under S. 409, 
I. P. C. is not triable by the Magistrate 
of tbe Second Class and the alteration of 
the conviction to one under 8. 409 read 
with 8. 109,1. P. 0., is illegal. The con. 
vlotion of the petitioner is therefore set 
aside and be is acquitted. 

0,B.E./d.S. Conviction set aside» 
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Varadachariar and 
Pandrang Row JJ. 

Pamid iviukkala Sitharamayya and 
others —Appellaota. 

V. 

Ivaturi Ramayya and another — 
Bfispondenta. 

Appeal No. 87 of 1937. Decided od 29th 
October 1937, agaioet decree of Sub-Jadge, 
Masulipatam, in 0. 8, No. 11 of 1930. 

{•) Ci*il P. C. (1908). O. 7. R. 11 (c)-Provi- 
•loo io O, 7, R. 11 (c) doei nol opply lo 
•ppeaU, 

The provielons In 0. 7, R. 11 (o) d) not apply 
to appeals. The Appellate Court la entitled to 
reject an appeal in which the full coort-leos have 
not been paid without calling upon the appellant 
to pay thedcdolentoouct-ieo. So faraamemoranda 
of appeals are ooncetned, cipross provision lelmada 
in 0 41, B. 3 for their rejection on grounds stated 
In that rule \ A1 R 1915 Mad 426 ; A I R 1934 
Cal 659 A I B 1920 Lah 92 ; AIR 2917 Pat 
26 and AI R 2929 All 75, Bel. on. (P 316 0 ^ ; 

P 817 0 1] 

«(b) Civil P. C. (1908), O. 41. R. 1, S. 149 
^Appeal praiented oo uoilaiDped or iotulft* 
ciantlj stamped paper^No order granling 
hme palled uoder S. 149-Preienlatlon of 
appeal it not valid preieolation. 

A mere filing of a paper witbont the proper 
oonrt-fee does not amoant to a proper presentation 
of appeal for all pnrposes. In absence of an order 
granling time under 8. 149, presentation of an 
QDStamped or iosuffiolently stamped memorandum 
of appeal does not amount to a valid presentation. 

[P 817 C 1] 

P. Satyanarayana Rao and V. Partha. 
saratby — for Appellants, 

Gh. Bagbava Bao and B. Bajaraman 
for Respondents, 

Varadaoharlap J.—This case though 
numbered as an appeal comes up before ue 
for disposal on the question whether the 
appeal is to be treated as having been 
presented io time or should be dismissed 
as not having been presented io time. The 
memorandum of appeal was filed in this 
Court on Slst March 1935 which was 
within the time allowed by law, but it was 
presented on a oourt.fee of Bs. 5 while in 
the valuation memo attached to the 
memorandum it was stated that Bupees 
224-16.0 was the oourt.fee payable. The 
papers were returned on more than one 
oooasion to the party for various purposes 
and on 16th July 1935 the appellant's 

_•J4 .1 111. , m memo of valuation 

with the result that Bs. 1 U.5.0 was shown 

as the oourt.fee payable. Even this 

amount was not paid for a long time and 


the appellants nltimately filed an applica¬ 
tion under 8. 149, Civil P. C. (0. M. P. 
No. 327 of 1936) for extension of time to 
pay deficient oourt.fee. This application 
was rejected by one of ns on the ground 
that the reasons assigned in support of the 
application for extension of time were 
palpably false and the appellants had no 
other reason for non-payment of the court- 
fee in time than their inability to find the 
money. The case was then directed to be 
posted for argument on the question whe. 
tber in view of the fact that the deficient 
oourt.fee was paid long after the expiry of 
the period of limitation the appeal should 
not be dismissed as not presented in time. 
Notice was given to the respondent to be 
present at the argument of this question, 
80 that the decision on the point may be 
final between the parties. 

It has now been contended before us 
that in spite of the dismissal of the appli- 
cation nnder 8. 149, Civil P. C. the memo¬ 
randum of appeal cannot be held not to 
have been presented in time beoauee on 
the analogy of the provisions of 0.7, B. 11 
(in the case of plaints) the appellants 
ought to have been called upon within a 
fixed period to pay the deficient oourt.fee 
and until that has been done it is not open 
to the Court to reject the appeal. This 
argument seems to us to ignore the real 
point for consideration. We may however 
mention in passing that the applicability 
of the provision in 0. 7, E. 11 (o), Civil 
P. C. to appeals is by no meaus so clear 
as the learned counsel for the appellants 
assumes. On the other band, the weight 
of authority is decidedly against its appU* 
oability. Except the Bombay High Court, 
nearly all the other High Courts have held 
that the provision in 0. 7, E. 11, 01. (o). 
does not apply to appeals. In this Court 
that view was expressed as early as in 37 
M L J 677* aud quite reoeutly the Calcutta 
High Court has expressed the same vic^ 
in 61 Cal 663.* See also 1 Lah 234,* 3 Pe* 

L J 74* and 60 All 980.* There areobvi. 

1. Narayana Rao v. Seehamma, (1916) 3 A IB 

Mad 426=36 I 0 83=37 M L J 677. 

8. KhatumennesBaBlbl v. Dorjodhan Roy, (1934) 

21 A 1 R Cal 669=163 I 0 201=61 Cal 663= 

98 0 W N 660. 

8. Lekh Ram v. Ramji Dae, (1930) 7 A I R If® 

92=67 I 0 316=1 Lah 284=144 PLB IW®* 

4, Ram Bahay Ram Paodey v. Lakshmi Nara® 

Siogh. (1917) 4 A I R Pat 26=42 1 0 676=8 

Pat L J 74. ^ ... 

6. Btijbbukban v. Tota Ram. (1929) 16 Al 

76=118 I 0 328=60 All 980=26 A I* J 
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008 reasons for drawing a diatinotion in 
ibis respeoii between plaints and memo¬ 
randa of appeal. In the case of a plaint, 
there is no power in the Coart to exoasa 
delay on grounds which are available 
onder S. 5, Lim. Act, in the case of appeals. 
Other oases of possible hardship are sufiB- 
oiently ^ provided for by the discretion 
vested in the Court under 8. 149 of the 
Code. So far as memoranda of appeal are 
oonoerned, express provision is made in 
0. 41, B. 3 for their rejeotion on grounds 
speoided in that Bale. Bat as we have 
indicated already, the question now is not 
one relating to the rejeotion of the memo¬ 
randum of appeal but a point of limita¬ 
tion. 


In view of the provisions of 8 4, Court- 
fees Act, it cannot be said that a mere 
filing of a paper without the proper court, 
fee amounts to a proper presentation of 
the appeal for all purposes. The observa- 
tions in 40 Mad 687* must be read in the 
tight of the facts of the case where the 
Court was dealing with a pauper petition 
and the court, fee had been paid within the 
time died after the dismissal of the pauper 
petition. The language of 8. 149, Civil 
P. 0. itself seems to imply that in the 
absence of an order granting time under 
that seotlon, presentation of the unstamped 
or insufficiently stamped memorandum of 
appeal will not amount to a valid presen¬ 
tation. The concluding words of 8. 149 
provide that where proper oonrt.fee is 
ipaid in terms of an order under 8.149, the 
document in respect of which such fee is 
payable shall have the same force end 
effect as if such fee had been paid in the 
first instance. The application under 
8. 149 having been dismissed in this case. 
It IS impossible to maintain that the appeal 
has been presented In time. We see no 
reason to excuse the delay because the con. 
slderations urged In the order on 0. M. P. 
No. 337 of 1936 are equally applicable to 

I: . mAiter. The result is 

that this appeal must be dismissed as not 

respondent will be 
entitled to eoets as on an application to 
excuse delay. 


O.B.R./au. 


Appeal dismisted. 


S^bnimanla 
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Beasley C. J. 

Kondava Xayakar — Petitioner. 

V. 

Chinna Ramasuami Xaickar and 
another — Eespondents. 

Civil Bevn. Petn. No, 1921 of 1934, 

Decided on 10th March 1937. from decree 

of Sub.Judge, Tutioorin, D/. 29th October 
1934. 

« Civil P. c. (1908), S. 65-Execution Sale 
—Leisee of judgment-debtor paying rent to 
Judgment-debtor before confirmation of aale 

butt by auction purcbaaer against j'udg- 
ment-debtor and lesiee to recover aueb rent 
— Leaiee held wae protected. 

The exeoDtion Bale was not made absolute until 
after (be payment of the rant had been made by 
the lessee to the judgment-debtor who was, until 
the sale was confirmed, hie landlord. The auo- 
tion-purohaset after confirmation brought a salt 
against the judgment-debtor and lessee to reoovet 
the rent so paid : 

Held that the payment of the rent by the lessee 
to the judgment-debtor was quite proper and ha 
was entitled to do so, in spite of the faot that 
there was the fiction of relation baoh of the vest¬ 
ing. The lessee wae protected natll suoh time as 
the sale was confirmed in regard to any payment 
he had made to the judgment-debtor and there- 
«orea oould be passed against him: AIR 
1933 P C 201, Ref. [p 315 q j] 

A. Bwaminatha Iyer anfi 8. Thyagarajan 

—for Petitioner, 

E. Viswanafcba Iyer — for Respondent, 

Order. — The plaiutiflf in this auib 
although ordered to be served with notice 
on the former occasion of this petition 
has not appeared and therefore 1 have 
heard an ex party argument. If there 
was any argument to be advanced on his 
Bide, it is his own fault that such an argu. 
ment baa not been presented. It is suffi. 
dent for me to say that the contention of 
the petitioner here seems to me to be 
quite sound and in the absence of any 
argument to the contrary I shall uphold 
that contention. 

Shortly the facts are that the petitioner 
is defendant 1 and he took a lease of the 
suit property for five years in 1928 from 
defendant 2 who was the owner of it. In 
1931 the lease was cancelled and it 
appears that the petitioner then surren¬ 
dered poaeessioD. The plaintiff gob a decree 
against defendant 2 and in execution of 
that decree brought six acres of the iwo- 
perty to sale. The sale was not confirmed 
at once becausa there was an application 
to set it aside presented by defendant 3 
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which wag diamigged by the first Court 
and the disraiagal oi that applicatioo wag 
afiirmed OD appeal OD Slab January 19;j3 
and the sale wag then confirmed. The 
suit which is one for arrears of rent wag 
filed on 28bfa February 1933 irntnediately 
after the Appellate Court bad confirmed 
the sale. It seems to be conceded that 
defendant 1 after the gale to the plaintiff 
in execution of his decree paid the rent to 
defendant 2 as formerly but it is quite 
clear from Ex. 2 which is in answer to a 
notice sent to him by the plaintitf that 
defendant 1 wag willing in view of the 
fact that there was a dispute between 
defendant 2 and the plaintiff as regards 
the sale of the property to take a receipt 
from both defendant 2 and the plaintiff or 
to take their directions with regard to the 
payment of future rent and that be had 
deposited a sum of Bs, 250 in the Tinne. 
velly District Permanent Fund. This I 
take to be a deposit of the rent pending 
the claim to it made by the former owner 
of the property defendant 2 or the plain, 
tiff being substantiated. At any rate, it ia 
a notice which is of importance because 
the plaintiff is asked to say to whom the 
rent is to be paid. It is found as a fact, I 
think, from the judgment that defendant 1 
did pay rent to defendant 2. The suit 
was filed against both and a decree has 
gone against both although it seems to me 
that^ in the plaint relief was only asked 
for in the alternative if the rent should 
have been paid to defendant 2 then against 
defendant 2 only. 

A proper reading of the plaint is I 
think that should the rent not have been 
paid over to defendant 2, by defendant 1, 
then there should be a decree against 
defendant 1 in respect of that unpaid rent. 
What seems to have been overlooked in 
this ease is that although by reason of 
B. 65, Civil P. 0. a property bought in 
execution of a decree vests in the pur. 
chaser from the date of the sale and when 
the sale has been made absolute the vest, 
ing is deemed to be from the date of the 
sale and nob from the date when it beeama 
absolute, the sale lu this case was not 
made absolute until after the payment of 
the rent had been made by defendant 1 to 
defendant 2 who was, until the sale was 
confirmed, his landlord. The confirmation 
of the sale was both after that time and 
the time when defendant 1 gave up posses. 
Sion to defendant 2. It appears to mg 
that following the decision of the Privy 


Council in 64 U Ij J 544 * although it was 
a decision under the Income-tax Act and, 
although there is this fiction of relation 
back of the ve-ting defendant 1 quite 
properly paid to defendant 2 this rent and 
was entitled bo do so until the sale had 
been confirmed. That of course is not toj' 
deprive the purchaser of the rent from the! 
date of bis purchase when bis sale hadi 
been confirmed but it seems to me does) 
protect the lessee until such time as the 
sale is confirmed in regard toanypaymanti 
he has made to his former lessor. That' 
being so, it seems to me that no decree' 
ought to have been passed against defen-i 
dant 1 and it should have been passed* 
against defendant 2 alone. For the above¬ 
reasons, the petition will be allowed with 
costs of the petitioner here and in the 
lower Court as against the plaintiff res¬ 
pondent 1 and the decree as against the- 
petitioner set aside. 

C.r.k/.v.B.B. Petition allowed. 

l.RaghuDaudau Praead Siogb v. OommiesloQor 
of Inoome.tax, Bihar aod Orlaea, (1933) 30 
A I R P 0 101=142 I 0 416=601 A 133=12 
Pafc 905=64 M L J 544 (P 0), 
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Pandrang Sow and 
Abdur B.ihman JJ. 

Katta Venkataratnam and others 

Appellants.- 

V. 

Secretary of State — Eeapondenb. 

Letters Patent Appeal No. lU of 1936, 
Decided on 3rd November 1937, against 
judgment of Varadaohariar J, D/- 286b 
Tebruary 1935, reported in 1 J i? 193^ 
Mad 764,, 

Graixl — Free grant of valuable land by 
Kevenue Officer is devoid of authority-Cel' 
lector, in fais revitiona! jurisdiction can 
Cincel such grant mod bit order cenaol ht 
questioned by Civil Courts. 

Under Madras Bevenuo Board's Standing Order 
No* 1C free graot of yaloable land b 7 a 
Offioet la devoid of aoy authority and tba OoUm* 
tor, in his tovfeional jurlsdlotion can caooel soob 
grant as it is without authority and adverse to 
the interests of Government. Golleotor’s order 
being within his powers, It ia not open to Civil 
Oourts to ooneidet whether Colleotor’s orde* j? 
right or wrong on the merits. fP 819 ® 

V. Suryanarayana — for Appellants. 

N. Srinivasa Ayyangar ■“ 

for Bespondeni* 

Pandrang Row J.—This Letters Pata*** 
appeal from the jadgmept of Yarada* 
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ohariar J. oan be diapoaed of briefly. The 
oaae relates to a grant of three aorea of 
valnable land by the Bevenue Divisional 
OfiSoer to the daffadar of hie office io June 
1922. That grant was set aside by the 
Oolleotor in Jane 1925, under his revi. 
aional powers just within three years after 
the original grant. The original suit was 
instituted by. the sons of the grantee to 
declare the Gollector’a order null and void 
and^ the original grant by the Bevenue 
Divisional Officer valid. It muat be men¬ 
tioned in this connexion that subsequent 
to the grant, the land had been improved 
at some expense by the grantee, and the 
Collector granted one acre out of the three 
acres to the sons of the grantee as com. 
pensation for the improvement. The 
learned District Rlunsif who heard this 
suit, dismissed it as ha was of opinion that 
the original grant by the Bevenue Divi- 
Bional Officer was null and void and that 
the Collector’s order oanoelling it was 
within ^ the scope of his authority. The 
Subordinate Judge in appeal was of opinion 
that the grant was not in excess of the 
powers of the Bevenue Divisional Officer 
and that there was no mistake of fact 
which entitled the Oolleotor to exercise his 
revisional powers. The second appeal was 
instituted by the Secretary of State for 
India and that second appeal was allowed 
by Varadachariar J. who at the same time 
granted leave to appeal. Eeally the two 
substantial questions which arise in this 
case are those raised in paras. 6 and 10 of 
the written statement filed by the Colleo. 
tor which run as follows : 

gMDt of valMble laods uoder B. 8. 0. No. 16 and 
ilooal Offloer, Bhimayaram, la Ulegal and uUca 

Jaclsdlotlon to quea- 
tion the aota of Bayonne Officeta aotlos within 
the aoope of their authoclty. “ 

If these contentions are right, than it 
loUowa that the suit must fail and the 
IMgment of our learned brother was right. 

of delegation of 

I of grants of Grown 

land to va*^ offioera, elearly deolarea 
that valnable waste lands or valuable 
poramboka lands whioh are aeBlgned after 

Ik ‘“‘0 aaeesBed lands. 

the other alternative methodB of disposal 
being salu in certain oases to appliosnte 
»l a fixed pries instead of by pnbUo 


auction, and assignment even under the 
dharkast rules, that is to say, free graut to 
members of the depregged classes subject 
to certain conditions. It is clear therefore 
that valuable lauds, like the lands con. 
oerned in the present suit, could not have 
been granted to the daffadar in question, 
who was not a member of the depressed* 
classes, and the original grant must there.' 
fore be considered to have been absolutely 
devoid of authority. It is not a case of 
the Bevenue Divisional Officer acting ic 
excess of his authority, but it is a case of 
his^ aotiug without authority altogether. 
This seems to us quite clear and does nob 
require much argument to support it. A 
reference to the actual wording of the 
Board’s Standing Order in question is 
sufficient. 

As regards the other point, the revi- 
sional jurisdiction of the Collector as it 
stood when he exercised it in the present 
case, that is to say in 1925, enabled him 
to_ cancel the grant made by Bevenue 
Divisional Officer if that graut was in 
excess of the limits of the Utter s autho. 
rity and if the interests of the Government 
or of the public were affected thereby. In 
the present case it is obvious that the 
grant was in excess of the authority con. 
ferred on the Bevenue Divisional Officer 
and it was also adverse to the interests of 
the Government as a free grant of valuable' 
land must necessarily affect the interest of 
the Government adversely. It must there, 
fore be held that the Collector acted 
within the scope of the authority conferred! 
upon him by B. 8. 0. No. 15 when he' 
cancelled the grant in June 1925. When 
once the conditions necessary for the exer. 
else of the revisional authority are satis¬ 
fied, it is not open to a Civil Court to 
consider whether the order passed by the 
Collector in the exercise of snob authority 
was right or wrong on the merits. In 
other words, Civil Courts cannot exercise 
revisional jurisdiction io respect of any 
order of the Collector which is within bis 
revieional jurisdiction. These reasons are, 
in our opinion, quite sufficient to show 
that the second appeal was rightly allowed 
and the suit rightly dismissed. In tbo 
olroumstances of the case however there 
will be no order as to costs in this appeal. 

O.R.K./d,3. Appeal dismissed. 
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^ A. I. R. 1938 Madras 320 there is a great deal of difference between! 

AiiDUR Rahm \n J. ^ Qontraob and the reoitals of 

facts which are mentioned in a doonment. 
Mahalakihmi Amma Appellant. S. 92, Evidence Act, debars a person, who 

A party to a contract from adduoing any 
evidence which may “contradict, vary, add[ 
Eriikna Holla — Respondent. to or sabtraot from its terms" bub there 

Second Appeal No. 1000 of 1933, Deci- for holding that the 

ded on 5th November 1937, against decree ® mentioned in the doon. 

of Sub.Judge, South Kanara, in A. 8. contradicted by evidence. 

No. 22 of 1933. ^ Taking the particular document in goes- 

Evidence Act (1872), S. 92. Proviso ^ iostance a statement of a 

S. 92 doei not debar party to contract from f^ot that the plaintiff was a relation of the 


adducing evidence for purpose of contradict* 
iog recitals of facts mentioned in document, 

There Is a great deal of difference between the 


defendant. The plaintiff herself in the 
witness box denied it. Can it be urged 
with any justifioatiou that the defendant 


terms of a contraot and recitals of facts wbioh 
are mentioned in a document. 8- 92 debars a 
per^oo who is a patty to a oontraot from adduo- 
log any evidence which may "oontradlot, vary, 
add to or subtract from its terms" but there is 
no iO'^ti5oatioo for bolding that the recitals of 
facts mentioned in the document cannot be con* 
tradioted by evidence. [P 320 0 2] 


would not be able to traverse this recital 
contained in Ex. A ? There can only be 
one answer to the question. A great deal 
of stress was laid then by the counsel for 
the appellant on the contention that the 
plea raised and evidence led on behalf of 
the defendant to the effect that the defen* 


The document which formed the basis of the 
suit, provided (bat as the defendant’s wife was 
eiokly and that as (be plaintiff bad been serving 
him and looking af(et hie oblldren and bad no 
c(her moans of livelihood, (bo defendant wonld 


daub was only to receive paddy during her 
lifetime only if she served his wife and 
children could not be raised or substan¬ 
tiated by evidence as this was not covered 


continue to give a oercain quantity of paddy to 
the plaintiff during her lifetime The defendant 
raired a plea (hat the plaintiff was to reoeive the 
paddy during her lifetime only if she served bis 
wife and oblldren and not otherwise and that he 
was willing to pay for the period for which she 
had 00 served: 

Held that the defendant’s plea amounted 
merely to a plea of failure of consideration and 
therefore oral evidence of the failure of conMdera- 
tloo could be adduced under Proviso (1) to 8. 93. 

[P 320 0 2] 

K. Y. Adiga — for Appellant, 


by either proviso (3) or any other proviso 
to S. 92, Evidence Act. I do not agree 
with the ooDteotion. The defendant's plea 
amounted really, Id my opinion, to a plea 
of failure of consideration. The defendaot’s 
case was that the plaintiff was entitled to 
recover the paddy for as long as services 
were rendered by her. He was therefore 
willing to pay for the period for which the 
plaintiff served bis wife and children after* 
the dooumeab was executed by him. 


K. Sanjeevi Kamatb ^ for Reipondent, 

Judgment.'-The only point that has 
been urged in this appeal is that the 
defendant was debarred from raising the 
plea under S. 99, Evidence Act. The doou. 
ment Ex. A wbioh is the basis of the suit, 
only states that as the defendant’s wife 
was sickly and that the plaintiff had been 
serving him and looking after bis children 
and bad no other means of livelihood, the 
defendant would oontinae to give oer. 
tain quantity of paddy to the plaintiff 
daring her lifetime. It was also mentioned 
in the document that the defendant was 
a relation of the plaintiff's. It was con. 
tended before me that the defendant 
should not have been permitted to adduce 
any evidence against the contents of this 
document. 1 might say at the outset that 


It may be stated at once that the doon* 
mant on the basis of which the suit was 
filed does not mention any oonslderatloD/ 
at all. But even if it did, evidenee of the 
absence or failure of consideration could 
always be adduced under Proviso (1) td 
S. 93, Evidence Act. The plaintiff's asser-l 
tion that future services might have bees 
a motive but did not form a oonsideratloD 
for the document is also untenable. I 
would therefore repel the contention raised 
on behalf of the appellant that the evl* 
dance led on his behalf could nob be 
adduced. The result is that the appssl 
fails and is dismissed with costs. 

Q.R.K./r.m. Appeal dismiwdt 
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A. I. R. 1938 Madras 321 de6Dition of “exoepted temple” io 0. 9 (6) 

Burn J. of the Aot. That is as follows : 


Kumara AIoqu Samayya Naicker — 
Petitioner. 

7 . 

Madras Hindu Beligious Endowments 
Board and others — Respondents. 

Civil Bevn. Petn. No. 406 of 1935. De. 
oided on 22nd October 1937, to revise 
order of Distriot Court, Triobinopoly. in 
O. P. No. 34 of 1934. 

(a) Madras Hindu Religious Endowments 
Act (2 of 1927), S. 9 (5> — Court deciding 
under S, 9 (S) must advert to both the pro¬ 
visions contained in S, 9 (5) — Failure to do 

•* ^ 1 ®“*** ground for revision under S. 115, 
Civil P. C. 

Under Seotlon 9 (6), Madras Hindu Religious 
Bodowments Aot, there are two grouode upon 
which a temple may be found to be exoepted tem¬ 
ple; the first oategory le temples In wbioh right of 
euooeseion to the office of trustee ia hereditary and 
the second oategory oonsists of temples the succes¬ 
sion to the trusteeship whereof has beeu specially 
provided for and therefore the Court when decid¬ 
ing under this sub-eection must advert to both 
the ptovlelons and hie omission to do so will be a 
good ground for revision under 8.116. Olvil P. G. 

[P 381 0 9) 

(b) Madras Hindu Religious Endowments 
Act (2 of 1927), Sa. 9 (5) and 84 ~ Provisions 
of succession to trusteeship made by founder 
need not continue to be io force at time of 
petition under S. 84. 

The provision for the Baocesslon to the trustee- 
dbip of an InstUntlon wbioh Is made by the 
founder of it is sometblog which is done once for 
all at or about the time of the fouDdatiou. The 
worda In snb-s. (&) of B. 9 do not imply that the 
provision made by the founder must continue to 
be in force at the time of the petition under 8. 84 
fl< the Aot. [p 821 0 2; P B22 G 1) 

K. G. Srinivasa Iyer — for Petitioner. 

A. V. Narayanaswami Iyer, R. K. Baja- 
mannar and E. Paraaorama Iyer —* 
for Respondents. 


Order. This is a petition to revise 
wio order of the learned Distriot Judge of 
Trhihinopoly in 0. P. No. 34 of 1934, 
That was an application by the present 
JPWllant nnder 8. 84 (2). Madras Hindu 
Beligiooe Endowments Act 2 of 1927, 
praying the learned Judge to set aside the 
order of the Beligious Endowments Board 
dated 6th Deoember 1933 deolaring the 
temple of Bri Kelyene N.t.elmhaewami 
at Bamagiri, Karur Taluk, to be a non- 
. exoepted temple. The learned DUtriot 
Judge held that the temple was a non. 
exoepted temple and aooordlngiy dismlaged 
■he petition. The learned oonnsel for the 
petitioner hag drawn my attention to the 

1886 U/41 A 42 


Exoepted temple' means and InoIudeB a tem¬ 
ple. »he right of eucccselou to the office of trustee 
or the offioers of all the (.rusteea (where there are 
more (rudteea than one) whereof baa been heredi¬ 
tary or the euooeflsioQ to tho trusteeahip whereof 
has been epecUlly provided for by the fouDder, 

It is obvious from this definition that 
there oan be two grounds upon which a 
temple may be found to be an exoepted 
temple. The first oategory is temples in 
which the right of succession to the office 
of trustee is hereditary. The second oateJ 
gory consists of temples the succession to 
the trusteeship whereof has been speoially 
provided for by the founder. The learned 
District Judge in his order has considered 
only the first oategory and not the second. 
He has found on the admission of the 
appellant himself that succession to the 
office of trustee in the temple has nob been 
in practice hereditary for at least 70 years. 
The learned District Judge has held that 
therefore the temple cannot be considered 
to be an exoepted temple. The learned 
counsel for the petitioner oontends that on 
the evidence produced before the learned 
District Judge, be would be able to show 
that the succession to the trusteeship of 
the temple was speoially provided for by 
the founder. The learned District Judge 
has not adverted to this part of the defini, 
tion and his omission to do so will justify 
interference in revision under 8. llfi 
Civil P. G. 

The learned oonnsel for the Religious 
Endowments Board is nob able to argue 
that the learned Distriot Judge did deal 
with the second part of the definition of 
exoepted temple It has been held by 
Varadaohariar J. in 69 Mad 245,‘ that 
the expression “has been hereditary” in 
sub.8. S. 9 nousb be construed as 

meaning "has been and oontlnnes to be 
hereditary”. The learned oonnsel for 
respondent 2, the trustee appointed by tba 
Beligious Endowments Board, oontends 
that the same interpretation must be put 
upon the words "the suooesBion to the 
trusteeship whereof has beau speoially pro. 
vided for by the founder”. This oonten- 
tion I think cannot be accepted. The 
provision for the suooession to the trustee, 
ship of an institution like this wbioh Is 
made by the founder of it ia something 

1. Stisboamurtbl v. Madras Hlndo Bellgioaa 

EodownsDtB Board, (198S)99AIB Mad 991 

=U6 I 0 788=69 M L J 884=09 Mad 
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wbioh is tloDG once for all at or about the 
time of the foundation. It would be a 
misuse of language to say that these words 
in sub.s. (o) imply that the provision made 
by the founder must oontinue to be in 
force at the time of the petition under 
8. 84. The learned oounsel for respon. 
dent 2 contends that there was no evidence 
before the learned District Judge upon 
which be could have found thatthe succes- 
8100 to the trusteeship of this temple had 
been specially provided for by the founder. 
That is a question into which I am not 
prepared to go for the simple reason that 
it has not been considered by the learned 
District Judge. 

For these reasons, the order of the 
learned District Judge is set aside and the 
petition is ordered to be restored to 61e 
and disposed of according to law upon tbe 
evidence already recorded by and produced 
before the learned District Judge. Tbe 
costs of this petition will abide the result 
and will be provided for in tbe decree of 
the District Court. 

C.R.k./r.u. Order set aside. 
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Venkatasubba Rao and 
Abdur Rahman JJ. 
Revula Ponnari Rao — Appellant. 

V. 


Revula Lakihmi Narasamma and 
others — Respondents. 

Appeal No. 425 of 1931, Decided on 
27th September 1937, against decree of 
SubJudge, Kurnool in 0. 8. No. 29 of 
1929. 


(•} Civil P. C.{1908), 0.41, R. 33-Appe|. 
Ute Couft can vary decree even to benefit of 
parly who hai not appealed. 

The Appellate Court has power under R. 33 of 
Order 41 to vary the decree of tbe lower Courts al. 
though the variation may benefit a party who has 
not appealed, but tbe Court will exercise a wise 
judicial disoretioD Id using euob power: A J R 
1990M<sd SOI, Rtl. on. [P 822 0 2 ; P 323 0 IJ 

(b) MIdoi—A liecalion by guardian to pav 
binding debt! of minor-Actual pressure on 
estate is not necessary. 


In order that an alienation by a guardian of tbe 
m nore property to pay off debts binding on the 
minor may be valid and binding on tbe minor It 
le not necessary that there ehould be actual urea, 
lure on tbe estate : 2SM h J 638, Bel. o«. 

IP 883 C 11 

Oe Ayy&oggf 


for Appellant. 
0. Bambasiva Eao and P. Chandra 
Beddy — for Respondents, 


Yenkatasubba Rao J.—Tbe plaintiff 
attacks iu this suit certain alionatious 
made after his father's death by his step¬ 
mother and grandmother who acted as his 
guardians during bis minority. This 
appeal has been 61ed by tbe plaintiff and' 
except ae regard defendant 11, it was dis¬ 
posed of by us some two days ago. We¬ 
ars now concerned with the sale iu favour 
of himself and another, for Rs. 700, evi. 
denced by Ex. 2 dated 26th Februar 7 
1917. The suit was brought in 1929, 
almost when the period of limitation pres, 
cribed for such actions was coming to an 
end. 

The plaintiff challenged the sale on 
the ground that bis father was leading an 
immoral and vicious life and tbe debts to 
discharge which the alienation was made, 
were incurred for purposes not binding, 
upon him. The learned Judge finds clearly 
that these allegations are utterly untruei. 
that the sale was effected for discharging 
binding debts, that they were in fact paid' 
off, that Rs. 700 was a fair price and that 
tbe plaintiff s guardians, who were capable 
women, acted in bis interests and for his 
benefit. On these grounds the sale ought 
to have been upheld and tbe judgment 
leaves the impression that the Judge meant 
to uphold it But somewhat abruptly he 
remarks towards the close of his discus- 
sioD, that no pressure on the estate has 
been shown and it follows therefore that 
the sale is not binding on tbe plaintiff. 
Having said so, he sets aside tbe sale, but 
on the condition that tbe plaintiff before 
recovering the property must pay Rs. 700' 
to the vendees. 

The plaintiff questions the validity of 
this direction and on his behalf it is oon* 
tended that tbe sale ought to have been 
set aside in toto. The lower Court's judg¬ 
ment is undoubtedly wrong, bat the plain¬ 
tiff has no reason to oomplaio against It. 
It has conferred on him an advantage^ 
which be does not possess under the law* 
There is no other course open to us than 
to dismiss tbe appeal and we accordingly 
do so. The respondent (defendant 11) 
unfortunately is not represented here end 
the appeal has been beard in his abseoee. 
But we have ooma to the oonolusion that 
in the interests of justice we ongbt to take 
action under 0. 41, R. 33, Civil P. OJ 
wbioh has been enacted to empower tbs 
Appellate Court to do complete justios 
between the parties. There are several 
oases of wbioh it ia suffioient to mentioDi' 



1938 


Annapubnamma V. Venkamma ivenkatasulba Rao J) Madras 323 


63 Mad 881/ wMoh have held that the 
Appellate Coart hae power under this role 
to vary the decree of the lower Court, 
although the variation may benefit a party 
who has not appealed. To take a simple 
Illustration, if a person sues for Rs. 1000, 
and after getting a decree for Rs. 400, files 
an appeal urging that he ought to have 
been allowed a larger sum, this section 
enables the Appellate Court to interfere in 
favour of the defendant who has not 
appealed and dismiss the suit in toto. It 
goes without saying that the Court will 
exercise a wise judicial discretion in using 
the power under this section. 

We are quite satisfied that the oiroum- 
stances of this case are snch as to call for 
our interference under the wide terms of 
this very salutary provision. The alienees 
in this ease are men of very humble sta. 
tus, one being a Boya and the other a 
bolla, and it is not surprising, when in all 
probability all their earnings have been 
invested in this property, that the respon¬ 
dent baa not been able to find the money 
for preferring an appeal. This is a haras. 
Bing suit of the usual type, brought to un. 
settle a title acquired by honest purohasers 
and we think we ought in the interests of 
justioe to use our powers under the provi. 
sioD mentioned above. We are unable to 
accede to the strenuous contention to the 
contrary of Mr. P. C. Parthaaarathy 
Ayya^ar, the appellant’s learned conn, 
eel. We need hardly mention that the 
lower Court s view of the law is thoroughly 
wrong. To mention only one authority, it 
has been laid down in 23 M L J 636^ that 
it would be unreasonable to hold that a 
guardian cannot affect a sale in the 
absence of pressure from the creditor to 
whom the debt is due. It therefore fol. 
lows that not only is the appeal rejected, 

but the suit as against defendant 11 is 
dUunissed. 

o.b,k./k.3. Appeal rejected. 


raubr^nlw UbaUUf t. BIim.om.l. (1980) 
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Venkatasdbba Rao and 
Abdur Rahman JJ. 

Kotia Annapurnamma — Appellant. 

V. 

Makku Venkamma — Respondent. 

Letters Patent Appeal No. 81 of 1936 
Decided on 26th November 1937, against 
judgment of Venkataramana Rao J D/ 
5th August 1936. ’’ 

^ Limitation Act (1908), Art. 182 (5)-Ap* 

u 17 by nephew of deceased 

decree should be 
executed for benefit of himself and widow of 
decree.ho der jointly as representative* of 

deciee-bolder-Counter stetemenl by widow 

that nephew s application should be dismis. 
led and request,ng that decree should be 

Application 

for execution dismissed-Subsequent applica- 
lion by widow for execution within three 
years of dismissal of previous application held 

ID tJfD6| 

Thz provisions oi Art. 182 should receive a fait 
and not too technical a oonstiuotion. Its lanR* 
uage ought not to be strained In favour of the 
udgment-debtor who has cot paid bis debt and 

if ti, should be liberally interpreted In favour 
of the decree-holder. (p 324 Q gj 

»PPboatioo lor execution was made by the 
fwt of a dcoeaeed decree-holder who prayed 
S 0 ^ ‘be decree-holder ehould 

on the record end the decree ehould be 
exeouledforthelf joint benefit. The widow In a 
oounter-etatement requested that this annlirAffni 
.hould be duml..ea .^d added ?iaT he^euw be 
brought ou reeerd aa the sole reproeeulalive and 

Th.l”' 1 ? '.* 1 °° kM own beLflt 

The applloatlon was diemissed. The widow Mh- 

wUWn'iJ application for eicoution 

rppHoation ; 

appHoation was In time, being 

r»!*Ti on previous 

applloatlon which fulfilled the requirements of 

A, . 18 , ( 5 ): ,s Had 396 and A I Tm?Mad t 

(p 824 0 1 , gj 

G. Lakshmanns and G. Chandrasekhara 

Sastry — for Appellant. 

P. Bomasundaram — for Respondent. 

in thie Letters Patent appeal, is whether 

‘ha 

exemtion petition m qneetion Is hsrred hy 

decided that the petition was in time and 

wae revereed hy the learned 

fi?\ T j JA ? point under Art. 183 

( 01 , Limitation Act ia: 

paesed on an applloa* 
«on mde lo ^ordanoe with law to the proper 
^oitfor exeoutlon or to take some slep.la ald ol 
the execution of the deoxee. 
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One Snbbaraja obtained the final decree 
in the mortgage enit in question on 9th 
September 1926 and the present petition 
was filed by bis widow Annapurnamtna 
on 23rd December 1931, for execution of 
that decree. It is oontended that this 
execution petition is in time, by reason of 
a previous petition for execution filed on 
ifith October 1928, which was dismissed 
by an order dated 15th April 1929. The 
short point for decision is, whether the 
previoos execution petition folfils the re. 
quirements of Art. 182 (6), for, if it does, 
ftbe present petition having been filed as it 
|ba8 been, within three years of the order 
referred to above made upon it, would be 
isaved from the bar of limitation. The 
previous petition was filed not by Anna, 
purnamma, the widow of the deoree-bolder, 
hut by his nephew one Karumuri Subba 
Rao. This man, alleging that the decree 
amount belonged jointly to bis uncle and 
himself, filed the petition, praying that both 
be and Annapurnamma should be brought 
on the record as the decree.holder's re. 
preseotatives, and, that the decree should 
be executed for their joint benefit. Anna, 
purnamma by way of answer filed a counter 
affidavit, denying that the applicant poe. 
sessed any sort of interest in the decree. 
It is upon a proper construction of this 
oouuter.affidavit that the decision in this 
appeal must turn. 

True, as urged by Mr. Somasundaram 
for the respondent, the widow prayed in 
the last paragraph of this affidavit, that 
Snbbarao’s petition should be dlamiseed. 
If the matter had stopped there, there 
would be nothing to urge in favour of the 
appellaut. But the widow was not eon. 
tent with asking that the petition should 
be dismissed; she did something more, that 
is to say, she requested that she should be 
brought on the record as the sole repre. 
sentabive and that the decree should be 
executed for her sole benefit. Here we 
may quote her aotual words : 

Ab all the properties of the late Sabbaraja as 
well B8 the decree in this eotk passed to this 
ootmter.petitioDer.ltlBDeoessaty that thie oounter* 
petitioner should be added as the seoond plaintiff 
and that this deoieo ebould be execated. 

In effect, what she requested was that 
upon the nephew’s petition praying that 
both be and Annapurnamma should be 
added as the deceased’s representatives, an 
order should be made substituting her 
alone as the sole representative. In other 
wor^s, she adopted the nephew's petition 


in part and repudiated it in part, and the 
proper interpretation of what happened is 
in our opinion this J The widow must be 
taken to have said to the Court : 

Here is the nopbew’s applioation wblob is In 
wrltioR a9 required by the Code and Is otherwUe 
in ooDformity with the law. Take that applloa- 
tioQ as mice and instead of bringing on record, as 
the nephew requests, both of us, substitute me 
aiooe as the legal reprosentativa. In that sense 
I am willing to treat the application as my own. 

We see no reason why this oonstruotion 
of wbat happened at the time should not 
be adopted, and if that is done, the present 
petition would be in time. Some question 
was raised in the Courts below as well as 
before the learned Judge of thie Court, as 
to whether there was or was not a step-in. 
aid of execution. In the view we have 
taken, no snob question can arise. The 
point is not, whether there was a stsp.in. 
aid of execution, but whether the previous 
execution petition could or could nob be 
deemed in law as that of Annapurnamma. 
Our answer is decisively in the affirmative. 
The provisions of Art. 182, it has been 
held, should receive a fair and not too 
technical a construction (Mitra on Limi. 
tatioD, Edn. 6 p. 2048). Its language ought 
not to be strained in favour of tbe judg- 
ment.debtor who has not paid his debt 
and the words should be liberally inter, 
preted in favour of the decree-holder (Ibid 
p. 2075). 

Tbe oases cited by Mr. Somasundaram 
are easily distinguishable. In 28 Mad 396,^ 
tbe application was made by the motheri 
although the person rightly entitled was 
tbe major son and as the judgment bakes 
care to point out: 

Tbeca ie oothiogto show that he oonstliuted hei 
aa hU agent for the purpose of making the appH* 
oatioo. 

In 4 M L W 991^ again, the widow 
made the application setting up a title as 
against the adopted son, who, It is nob 
suggested, either ratified or adopted her 
act. Id the reenlt the appeal is allowed 
and tbe decision of the Subordinate Jn^g^ 
is restored. Each party will bear his or 
her costs throughout. 
o.r.k./d.s. Apptal a llowed, ^ 

1. Baramma v. Seshayya, (1906) 98 Mad S96i 

3. Swaminatba Aaarl v, OopalakriabnaAiyoDg^ 

(1917) 4 A I R Mad 2=8710 760=4 M h « 

391. 
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HorwilIj J. 

S. A. Subramanyam Chettiar and 
another — Appellanta. 

V. 

A". G. Bihirajulu Chettiar and another 
“ Bespondenfca, 

No. 443 of 1936, Decided on 
Ibtb September 1937, against order of 
faubJudge. Madnra, D/. 23rd September 

l^gO^ 

(•) Mortgage—Appointment of Recover— 
KeceiTor can eject mortgagor. 

.»i!i ® can be appointed on behalf of a 

ample mortgagee, It is a neoeajary concomitant of 
JIB ofBoe that be ebonld be able to leaee the pro¬ 
perty and that if he Is obstrooted by the mort. 
g^ot be can seek the aid of the Oonrt to remo?e 

*986 All 496 {B* J3), Disient. (p 326 C 1] 

Judieeta-Mortgagee applying for 
VL u.t “o'tgagor — Court rejecting 

■Pplicetion — Another application by mort* 

gagee at another itege for removal of mort* 
judicata* ^ barred by conalruclive ree 

Where In a preylona application by the mort- 
gagee, the Court did not aee.flt to eject the mort* 
v*?j^ 1 °*** poBBeflBion, the mortgagee oannot be 
held to be estopped by the principle of oonetrao* 
ii?e ree judicata from again applying to the 
Court and aeklng it to eject the mortgagor. 
The OoMt might not have eeen fit at a pattloolar 
rta^ of the lult to paae an order erlotJng the 
mo^agor ; bat U ie perfectly open to the Court 
11 It Bees fit at lome later atage, to do ao In 
making lla first order, the Court coneideied what 
SUf. . f oourae to adopt at that 

1m *nn ^ did not decide 

any queitlon against the mortgagee either 

implication which would amount 

Ih. 1 f P®‘nfc wbloh would prevent 

the point being raised la a BUbeequent etage of the 

’“•* tP 826 Cl] 

K. V. Srinivasa Iyer — for Appellant. 

K. P. Mahadeva Iyer and I. K. Deva 
Ban for Beepondents. 

Judgment.—Tha appellants mortgaged 
the property in question to the respon. 
dents. The respondents obtained a deorea : 

fcbl* varions applications 

j iS® appellants made in this Court 

Btla hu not takan place even now. The 
reepondenta theieopon pot in an applioa. 

and 0' » Eeoeivor 

and a Beaelvet wae appointed. Certain 

aUowanoee were given to the appellante 

their expeneei; and the; were allowed 

to nmato m poeeeeaion of that part of one 

oMhe honeee In which they Uved. Bnh. 

■•QMntly, the present order was passed 
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ordering them to vacate that part of the 
house also, beoause tbe Keoeiver was 
unable to realize any rent for tbe benefit 
of the mortgagees. Henoe this appeal. 

The learned counsel for the appellants 
places reliance on A I R 1936 All 4U6,^ a 
Full Bench case of that Court. Their 
Lordships in that case came to tbe oonolu- 
Bion that although tbe first part of 0. 40, 
R. 1, was wide enough to enable a Keoei- 
ver to be appointed in all oases, yet 
Clause 2 of that Rule meant in practice 
that a Receiver could not be appointed on 
behalf of a simple mortgagee, the reason 
being that the mortgagee was not entitled 
to immediate possession and that the 
Beceiver could not be appointed as there 
was no use in appointing a Receiver if he 
could not enter into possession. This deoi. 
Sion meant that a Receiver should not be 
appointed on the application of a simple 
mortgagee. It ie conceded that tbe finding 
that a Receiver should never be appointed 
on behalf of a simple mortgagee is not the 
law current in this presidency ; but it is 
contended that this Court, although hold- 
log in Full Bench case, 56 Mad 915,* fol¬ 
lowing older oases that a Receiver could 
be appointed in such suits, this Court has 
nowhere given a finding that Cl. 2 of 

J* ^PPly to the possession 

and disposseseion of tbe mortgagor. It is 

seen however from a reading of Allahabad 
case that the principal reason why tbe 
Allababad High Coarb oame to theconoln- 
Bion that a Receiver ought not bo be 
appointed in suits on a simple mortgage, 
is that Cause 2 of O. 40, Rule 1, did not 
permibof a Receiver dispossessing tbe mort. 
gagor. Their Lordships of tbe Allahabad 
High Court expressed dissent from the 
judgment of tbe Full Bench of this High 
Court in 66 Mad'916,* where the opinion 
was held that the appointment of a Becei. 

▼er was nob dispossession at all as the 
Beceiver held possession on behalf of the 
mortgagor and merely preserved the profits 
from the property for tbe benefit of the 
mortgagee in case the mortgaged property 
was nob found sofiSoient. 1 cannot there, 
fore. In tbe face of 66 Mad 916,* accept 
the reasoning in the Allahabad case 
which formed the basis of a decisio n oom- 

1. Anandl Lai ?. Ram Barnp, (19J6i 98 A I B 

f i ^ ^ 481=68 AU 949=1986 

A L J 606 (B B). 

^®*sajaaivan Plllal y, RamaiBinl ObattUr, 

(1938) 20 A I R Uad 670=1461 0 449=66 

Mad 916=66 U L J S33 (F B). 
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pletely at varianoa with that in 56 Mad 

915. If, as is the law in this preaidanoy, 

a Beoeivaroan be appointed, it is a naoes. 

; 0 ary couoomitant of bis office that ha 

^should be able to lease the property and 

that if he is obstructed by the mortgagor 

be can seek the aid of the Court to remove 

him. If the arguments of the learned 

counsel^ for tba appellants were correct, 

a Beoeiver in a mortgage suit would ba 

able to do nothing at all if the mortgagor 

chose to resist him; for, the mortgagor 

could remain on bis property and be. 

cause he was in possession be could not 

be dispossessed. Even if he did not occupy 

the whole of the property himself but 

leased it to some other person, that other 

porsoD 6 possGBsioQ would bo possossioD of 

the mortgagor: and the Beoeiver and the 

Court would be equally powerless to col. 

leot rent from that other person if be 

desired to pay the rent to the mortgagor 

himself. Clause (dj of 0. 40, R. 1, confers 

upon the Receiver power to manage the 

property and to collect the rents and pro. 

fits thereof and be cannot do this against 

the obstruction of the mortgagor unless he 

10 allowed to enter into possession him. 
self. 

The next contention raised on behalf of 
the appellants is that as In a previous 
application by the mortgagee the Court 
did not See 6t to eject the mortgagor from 
possession, the mortgagee was estopped 
by the principle of oonstrootive res judi. 
cata from again applying to the Court and 
asking it to eject the mortgagor. I can. 
not accept this contention. The Court 
may not have seen 6t at a particular 
stage of the suit to pass an order 
evicting the mortgagor; but it was 
perfectly open bo the Court if it saw fit 
at some later stage, to do so. In making 
its first order, the Court considered what 
was the most convenient course to adopt at 
that time; and in doing so it certainly did 
not decide any question against the mort¬ 
gagee either expressly or by implication 
which would amount to a decision on soma 
point which would prevent that point 

being raised in a snbsequent stage of the 
salt. 

The last contention is that the Court 
has not found that the mortgagor by his 
oondnot has merited such an order It is 
clear however from a perusal of the order 
appealed against and from the various 
proceedings that have taken place at the 
Instance of the mortgagor, that the morfc. 


gagor has succeeded for a long period of 
years in preventing the mortgagee from 
realizing the fruit of his decree. I am 
certainly of opinion that the lower Court 
was quite justified in passing the order it 
did. In the result the appeal is dismissed 
with costs of the contesting respondent. 

C.R.K /b d. Appeal dismissed. 
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Wadsworth J. 

Alamelu Ammal — Plaintiff. 

V. 

C, Parthasarathi Naidu — Defendant. 

Testamentary Original Suits Nos. 11 
and 16 of 1936, Decided on 3rd Novem. 
ber 1937. 

Will Execution-Proof of — Copv of will 

containing copy of signature of testator 
produced - Words ‘’signed before ui” «t 
foot but no atteitation by witneiiei^Neilber 
attestation nor exiitence of original will at 
lime of teitator's death proved *— Valid exe* 
cutioo held not proved, 

A copy of a will admitted to be in the bend 
writing of a partioalar person purported to ooa- 
tain a copy of the signature of the testator, aud 
at the foot of It there were the words, "signed 
before ua," bat no namea of attesting witoessei 
were found beneath that phrase. There was no 
evidence whatever that any attestations were 
made nor was there evidence that the original 
will was In existence at the time of the testator’s 
death: 

Held that from the fact that the testator 
elgoed this will an Intention to complete it but 
not aotoal oompletlon of the will might be Infer* 
ted and that valid execution was not proved: 
(2590) 15 P D 270; (2S88) 13 P D 9 and {1917) L 
R P 93, Disting.; 164 E B 633 and (1970) 38 Lf 
489, Rel, on. [P ggg 0 1] 

V. Radhakrishnayya — /or Plainti//» 

C. Srinivasaohari — /or Defendant, 

Order.~T. 0. S. No. 16 of 1936 ia an 
application to revoke the letters of admU 
nistratiou granted as in an Intestacy in 
0. P. No. 129 of 1914 (now T. 0. S. No. 
11 of 1936} and to grant probata to the 
petitioner Alamelu Ammal of a will a 
oopy of which is tendered in evidence. 
The alleged testator is one Krishnamoor* 
thi, husband of the petitioner Alamelo 
Ammal. He died on 26th April 1914 
leaving, by the petitioner, three sons and 
a daughter, the eldest son being the pee* 
sent respondent, Parthasarathi. Thert 
was another family by one Bthlraja 
Ammal, who was either a wife or a eon* 
onbine. The will wbioh Alamelu Ainffl*! 
propounds divides the estate between Uii 
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peUtioner, ber daughter and the ohildren 
of the alleged oonoabiae. Shortly after 
’the death of Kriahnamoorthi, hia bod, 
fthe present reapondent Parthasarathi, 
applied for letters of adminiatration as in 
an inteataoy, Notioea were served on hia 
mother, and hia brothers and sister and in 
due oourse letters of administration were 
’iaaaed without any objection in Septem. 
'ber 1915. In 1923 there was a partition 
■of the properties, as a result of which 
'Parthasarathi got the house which under 
’the will DOW propounded would go to his 
-mother, the present petitioner. In 1935 
^there was a further partition of proper, 
ties subsequently acquired ae a result of 
litigation, 

The will now propounded, which is 
-dated 25th November 1912 was first 
■asserted in a lawyer’s notice sent by the 
(present petitioner on 25th August 1936, 
)Her allegation is that ahe had only 
recently found that copy on which her 
.petition is based. This copy is admit, 
tedly in the hand.writing of the reapon. 
dent Parthasarathi. It begins with the 
.phrase 

‘Eoow all oonMtoed that this Is my will Bigoed 
‘fay me In the pEesence of the two geDtlemen who 
>hav« attested it. 

It purports to contain a copy of the 
-signature of the teatator, and at the foot 
■of it there are the words, “signed before 
us,' but no names of attesting witnesses 
•are found beneath that phrase. The copy 
•therefore contains an indication that the 
original was signed and that there was an 
’intention that it should be attested by 
’two witnesses, but no indication that these 
two attesting witnesses ever did attest it, 
nor is there any indication as to their 
.identity. The petitioner has no othet 
evidence of the due execution of the will 
•except any inference which might be 
•drawn from the various statements of the 
jespondent. In the first place we have 
# original application 

l!**:?!*®*® administration he asserted 
•that there was no wiU, and the persons to 
Vhom notices were sent did not contradict 
■this assertion. In the reply to the notice 
nf i^86, the respondent again 

asserted. My father left no will nor have 
i ever come into possession of any will of 
‘my father or suppressed the same." It 
mut be remarked that at this time the 
/petldoMr bad not revealed the fact that 
4be had in ber possession a copy of it in 
•oe handwriling of the respondent. Then 


w 0 have a statement in an affidavit sworn 
by the respondent on 19th October 1936, 
in which be says: 

I furkfaoE deny that to the best of my know* 
ledge my father ever left any will on or about 
26th November 1012. I am not aware till now of 
the exlatenoe of any auoh will, I deny that 
I aver took poseession of any enoh will or aup. 
pressed the same. 

In hia reply to the affidavit in support 
of the present petition, the respondent 
admits that the copy of the will is in hia 
handwriting but denies that the will was 
attested by any witnesses or that he was 
ever in possession of the original will. He 
says that he came across the original dur¬ 
ing bis father’s illness in 1913, questioned 
his father about it, and was told that it 
had been written to satisfy the importuni¬ 
ties of the mother of the concubine. He 
adds that on the intervention of a relative 
bis father was satisfied that there was no 
necessity for this will and destroyed the 
original in the presence of this relative, 
the respondent himself, the petitioner and 
the mother of the concubine. Except for 
petitioner and the respondent, these alleged 
witnesses of the destruction of the will 
are dead. 

Now it is quite clear that the burden of 
proving valid execution of the will rests 
on the petitioner. When this burden has 
been discharged, it will be incumbent upon 
the respondent to prove that the will was 
revoked. The petitioner has no positive 
evidence at all. except the circumstances 
summarized above, that any such will as 
is asserted was ever actually executed in 
snob a manner as would make it a good 
will in law. It ie suggested that since the 
will was^ apparently executed outside 
Madras city, it would be a good will so 
far as it relates to properties outside this 
city even in the absence of attestors, the 
argument being based on the decision in 
59 M li J 596^ With reference to this 
argument, I must remark that there is 
really no evidence as to the place of execu¬ 
tion at all. The copy filed in Court con. 
tains no indication, and no evidence has 
been put before me, as to the place of 
residence of the testator on the date of the 
alleged execution of the will. It is pointed 
out that there is an assertion In the peti¬ 
tion that the alleged testator was a resU 
dent at Guntur and it is admitted by the 
respondent tha t when the copy was taken 

L Namberamal Ohettt v. Veerspetum*! PllUt, 
( 1980 ) 17 A I B Had 965 = 198 1 0 689 ~ «9 
MLJ696* 
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by him the docament wbioh he copied was 
actually at Guofcur. This however does 
not seem to me to be saflioient proof that 
the will was aotoally executed at Guotur. 
8 ofar as it relates to the house in Madras, 
it is certainly not a valid will without 
attestation. Moreover, I doubt whether 
when the will itself clearly contemplates 
the signatures of two attesting witnesses 
to make it a complete transaction, it could 
be held that it bad been properly executed 
in the absence of proof that the contem. 
plated formalities were completed. 

It is urged on behalf cf the petitioner 
that the Court can presume on the mate* 
rials before it that there was a valid exe. 
ontioD of the will. Mr. Radhakrishnayya 
has quoted three English cases in which 
the Court relying on the maxim "omnia 
praesumuniur rite esse acta" has filled up 
the gap in the evidence of the completion 
of all the formalities by inferring that 
those things bad been done which in the 
ordinary course of events having regard to 
the known oircumstanoes are likely to 
have been done. One of these oases is 
(1890) 15 P D 170.^ It was a case in 
which the will was lost; there was no 
copy; the names .of the attestors were 
known, and both were dead; there was no 
proof of any proper attestation clause; but 
there was good evidence as to the eieou. 
tion and contents of the will and the fact 
that it was signed by one of the known 
attestors and that it was in existence at 
the time of the testators death. On these 
facts it was presumed to have been validly 
executed. It will be noticed that in the 
present case we do not know the names of 
the attestors, or if there were auy attes. 
tors at all, nor do we know positively 
that any such will was in existence at the 
date of the testator's death, so that the 
inference to be drawn from the oircum- 
stances in the present case must go a 
great deal further than iu the case just 
olted. The case in (1888) 13 P D 2^ is 
cot of much assistance to the petitioner. 
That was a case in which there was no 
room for the signatures of the attesting 
witnesses at the foot of the will and they 
were found at the top of the next page. 
They admitted their signatures but had 
no recollection of actually attesting this 
particular document. H era again the Court 

S. Hatrlfl V, Knight, (1890) 15 P D 170=62 L T 


8. WoodhoDB® V. Balfour, 18 P D a — m 
L J P a2=S8 L I 69=36 WB 868=63 fp" 


inferred that the documeut was validly 
executed. The case in (1917) L H P 93^ 
was a case of a lost will in wbioh there 
was clear and good evidence that the will 
was validly executed and attested, but the 
witnesses could not remember the names 
of the attestors. It was held that the evi¬ 
dence was sufficient to establish that the 
will was duly executed. This was a case in 
which there was no contest; but clearly 
the ovldenoe went a great deal further 
than that placed before me. 

For the respondents, two English oases 
have been cited in which evidence some, 
what similar to that now before me was 
held to be insufficient. One is in (1858) 
164 E R 632,® where the testator residbg 
in India sent to bis solicitor in England a 
copy of his will without auy copy of his 
own signature or the signatures of the- 
attesbing witnesses and asked to be informed- 
if the will needed revision in any respect* 
No revision was suggested and subsequently 
the testator sent what purported to be 
copy of a codicil referring to the previous 
will, the codicil copy containing the names- 
of the signatory and the witnesses. Shortly 
afterwards the testator was killed in the 
Mutiny and no other evidence was forth, 
coming as to the valid execution of the 
will and codicil and it was held that the 
statement of the testator contained in hie 
letters were not sufficient to prove due 
execution. A somewhat similar decision ie 
found in 22 L T 489.® These oases seem to 
go on the point that at common law a 
statement of a deceased person regarding 
facts within bis knowledge would not be 
evidence unless it relates to one of the oir- 
oumatanoes which can be proved by the 
^secondary evidence of extra-judicial state, 
moots by the deceased person, similar to 
those embodied in 8. 32, Evidence Act. 

Looking into the facts of the pressnk 
case from a practical point of view, what 
is it that we have established ? We know 
that there was in existence at some time 
what purported to be a will dated 25th 
November 1912. We have the statemeot 
of the respondent that he saw this will iu 
the possession of the testator in 1913 and 
that it was unattested. The copy of that 
will oontains an indication that attesta¬ 
tions were contemplated. Ther e is no evl* 

4. In re Phlbbs, (1917) L R P 93=36 L J P 3* 

=116 L T 676=83 T L R 214. 

6. Re John Peter Ripley, (1866) 164 H B 65i^ 

1 8 W cfe Tt 67. 

6. In re Qiaj, (1670) 22 L T 489» 
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denoe whatever that any attestations were 
made. There is no evidence that the origi. 
Dal will was in existence at the time of 
the testator’s death. We might infer from 
the fact that he signed this will with an 
intention to complete it. But oan we infer 
its actual completion ? I do not think we 
oan. Nor do I think we oan infer from the 
somewhat disingenuous statements of the 
respondent when taxed with the existence 
of such a will, a knowledge that there was 
ever in existence a duly completed and 
validly attested will such as is now asserted. 
All that we might infer is that he probably 
knew of the existence of this copy and was 
not sure whether the petitioner had seen 
the copy or not. Taking all the materials 
together, I am of the opinion that the valid 
execntion of this will has not been proved. 
It is therefore unnecessary to call upon 
the respondent to prove its revocation. 
T. 0.8. No. 16 of 1936 is dismissed with 
the costs of the contesting respondent. The 
letters of administration granted in T. 0. 
8 . No. 11 of 1936 will be re.granted. 

O.R.K./k,s. Order accordingly. 


A. I. R. 1038 Madras 329 
Abdub Bahman j. 

Quzulu Devendra Ayyar — Petitioner, 


P. 0, Muthu Ckettiar and another — 

Beepondents. 

Civil Miso. Petn. Nos. 3166 and 3l67 of 
1937, Decided on 6th November 1937, 
against decree of Sub.Judge, Madura, in 
A. S. No. 4 of 1936. 

(a) CI»»I P. C (1908). O. 14, R. 1-Duly of 
framiog lituea though Itea oo Court, partiea 
•bould draw Court** •ttenlloD to omiuion iu 
framiag iiiuca-PertOD alleiiog that he Unot 
**ff*V*'^? but not preMiQg iatua lo that 
•tfect whoa ■••ue* were being framed—That 

bln* ***•“ waived by 

iJ!!l in'?* Ireming lasnea has 

Civil Prooedote Code on Oourla. 

iSrJIIfu** be *bat it U eaieotial for 

an *1** 1° atteo tloD oi the Coutk to 

in^L ”“‘“8 iaroei. Where therefore the 
Hi. ** * “ belog ao oooeoeeeary 

ihli S. bU behalf deliberately 

olroomBtanoea be held to have been waived by 
“““• tP 839 0 2 ; P 880 0 1] 

« (bj Civil P. C. (1908). O. 41. R. 22-Cro*i. 
^eetlou. C.D be filed by re.pondeat ageio.t 

Impleaded by appellant ai party to appaal. 


The provlelone oootaioed In 0. 41, R. 23. are 
quite genera) and entitle a reepocdent to take any 
oroBS-objeotion to the dooteo which he oould have 
taken by way of appeal. A reepondent’e tight to 
file oroes.objeottoDB and aak for relief cannot be 
reetrioled to the parties only who have been 
impleaded in the appeal at tbe instanoe of the 
appellant. If the reepoodcnt oould file an appeal 
against a respondent, who although not a party 
to the appeal, waa yet a party to tbe suit, there 
ia nothiug in tbe words of 0. 41, R, 22, which 
would prevent him from raising tbe ooDtention in 
hie oroBB objeotiona whloh could be raised by him 
in an appeal; A I B 1920 Mad 120, Bel. on ; 
A I B 1920 Lak iS8, Explained; A I B 1932 
Mad 133, Dialing, [P 33oO 2 ; P 331 C Ij 

T. S. Vaidhyanatha Aiyer — 

for Petitioner, 

T. S. Venkatesa Aiyer and K. Vengu- 
Bwami Iyer — for Respondents. 

Order. — A suib for possession and 
injunction was 61ed by one Guzulu Deven¬ 
dra Iyer against Muthu Chettiar as defen¬ 
dant 1 and Venkateswara Iyer as defen¬ 
dant 2 in July 1931 in tbe Court of tbe 
District Munsif at Melur in which the 
tenant was also impleaded as defendant 3. 
Certain mesne profits were also claimed 
by the plaintiff in the suib. While filing 
bis written statement, defendant 1 raised 
a number of contentions in which be 
attacked the locus standi of the plaintiff 
to maintain the suit on tbe ground that he 
was not an occupancy tenant and asserted 
that the othi (Ex. A.l) was invalid. It 
was admitted by him that he was tbe 
landholder but alleged that defendant 2 
was in possession of the lands in suib and 
that the land was rightfully sold to him in 
a revenue auction for arrears of rent. It 
was also pleaded on his behalf that be 
was an unnecessary party to the suit. A 
number of issues were then framed by the 
lower Court, but the objection raised by 
defendant 1 that be was an unnecessary 
party did not form the subject matter of 
an issue at all. 

It is true that as contended on behalf 
of tbe respondent, the duty of framing 
issaes has been oast by the Civil Prooa. 
dure Coda on Courts. But it must not be 
forgotten that at least on a teohnical 
matter like this, it is essential for the 
parties also to draw the attention of tbe 
Court to such an omission. In view ol 
serious contentions raised on behalf of 
defendant 1 on the merits of tbe claim, it 
appears to me that tbe issue in regard to 
defendant 1 as being an unnecessary party 
was not pressed on bis behalf deliberately 
when tbe issues were being framed and 
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mngfc in the ciroumsfcanoes be held to have 
been waived by him. Thie inferenoe ig 
tarther strengthened by the fact that the 
trial proceeded for abont an year and a 
halt and yet nothing wag said or done by 
or on behalf of defendant 1 who would 
have drawn the attention of the Court to 
suoh an omisBion, although another issue 
was subsequently added by the trial Court. 
In fact, the result of the ease in which a 
decree for possession was passed against 
defendant 1 in addition to defendant 2 
shows very olearly that there was no merit 
in that objection and most be neoessarily, 
although impliedly, taken to have been 
decided against defendant 1. 

An appeal was filed by defendant 2 
against the judgment and decree of the 
trial Court passed on 30bh January 1933 
to the Distriot Court Judge at Madura to 
which defendant 1 was naturally impleaded 
as a respondent. Having been served with 
a notice of appeal on 14th July 1933. he 
hied oross.objeotioDs on 14th August 1933 
The only ground which was raised in these 
objootioDs was that he should not have 
^en held liable for the costs of the suit. 
When the matter came up for-hearing, all 
the grounds urged by the appellant (i. e., 
defendant 2J failed but strangely enough 
the Subordinate Judge found that defen. 
dant 1 was an unnecessary party. Ha 
came to this finding cn the grounds that 
defendant 1 had first of all disclaimed 
posseanon and the relief asked for by the 
plaintifif was one in which defendant 2 
was alone interested. It was apparently 
overlooked that the plaintifif had in thi^ 

against both 

defendant 1 and defendant 2. The allega- 
tions in the plaint alone should have been 
looked into In order to come to a finding 
whether defendant 1 was or was nob a 
naoassary party. If the plaintifif had failed 
to establish his allegations, the suit should 
have been dismissed against him on the 
merits. This was however not done. The 

finding arrived at by the Subordinate Judge 
IS all the more surprising when one finds 
that this ground was not even taken bv 
defendant 1 m his oross.objeotiona. 

Aggrieved by the judgment and decree 
fid ^ Conrt. defendant 2 ! 

wlf t since defendant 1 

Tha q “t ““oesssaary party by 

the Subordinate Judge, he was nnt 

pleaded. The PUietiff hae noTmed Lo”' 

objeetlona in which he prays that a decree 

lior posseseion and costs should have boan 


passed by the lower Appellate Court not 
only against defendant 2 but also against 
defendant 1. A separate petition baa alsc 
been given on his behalf that in the oir. 
oumstances of the ca^e, defendant 1 should 
be impleaded as a party to the appeal. 
Not being content with his oross.objeo. 
tions and the petition filed to implead 
defendant I as a party to the appeal, he 
has yet put in another petition in which 
he has asked bis cross objections to be 
converted into a second appeal and prayed 
for the delay in filing the appeal to be 
excused. This has been done as stated by 
me counsel while arguing the case by way 
of caution. 

The real point which I have now been 
called upon to decide is whether the oroBS- 
objections filed on behalf of the plaintiff 
are competent against defendant 1 who 
has not been made a party to the appeal 
and if not whether he oonld be ordered to 
be impleaded as a party to the appeal 
under the provisions of 0. 1. B. 10 read 
with 8 107. Civil P. C. If I hold on 
either^ of the two points in favour of the 
plaintiff, it is obvious that no orders need 
be passed on the third application of his 
in which he has asked for bis oross.objeo* 
tions to be converted into an appeal and 
for excusing the delay under S. 6, Limits. 

n provisions contained in 

U. 41, R, 22 are quite general in my opi 
nion and entitle a respondent to take an] 
oross-objeofcion to the decree which h( 
could have taken by way of appeal. II 
has been already held in a Full Bencb 
ruling of this Court given in 30 Mad 705’ 
®°“,*o^^owed in 41 Mad 904 ^ and A I B 
1023 Lab 39 that a respondent could urge 
cross.objections againet a co-respondent ii 

oase. If this be so, wh: 
Bbould a respondent’s right to file cross 
objections and ask for relief be restriotec 
to the parties only who have been im¬ 
pleaded in the appeal at the instance 01 
the appellant. If the respondent could 

against a respondent who 
altbongh not a party to the appeal was 
yet a party to the suit, there is nothin'' 
in the words of 0. 41, R. 22 which wouli 
prevent him from raising the contentioi 

1 . Munieaml Madaly v. Abba Reddy, (19lfi) ! 
AIR Mad 648=27 I 0 823=38 Mad 705= 

27 M L J 740 (F B). 

3. Alagappa Ohettlar v. OhookallDgam Oheltfi 
(1919) 6 A IR Mad 784=48 10 S03=41 

8. Chhsjja V. Qatab Din, (1923) 10 A I B 
89=69 10 380. * ' ' 
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|in hie oroga-objeotioDB which oould be 
raised by him in an appeal. I am supported 
in this view by a ruling of a Division 
Bench of this Court given in 11M L W 602.* 

The respondent’s oouneel cited 54 I C 
971 in support of bis contention that in. 
asmuoh as the respondent was not a party 
to the appeal, no cross-objection oould be 
entertained against him. In that case no 
notice was issued to a defendant who was 
affected by the cross-objections and the 
lower Appellate Court had, in spite of the 
absence of that defendant obosen to pa«i8 
a decree against him. This was obviously 
wrong. Moreover unlike the present case, 
tM defence of the two defendants one of 
whom was impleaded in appeal and the 
Other who was not were not common. But 
if that ruling meant to lay down the 
general proposition that no cross, objections 
could be entertained against a person who 
although a party to the suit, was not 
Impleaded by the appellant as a patty to 
the appeal, I would with great respect dis¬ 
agree. I eee nothing in the words of 
S* 22 and no principle of law under 
which such a contention should be allowed 
'to prevail. The other ruling cited on 
behalf of respondent, AIR 1931 Mad 
133 has no application to the facts of 
this ease. 

At all events the Court has ample 
powers under the provisions of 0 1, R. 10 
(2) read with 8. 107, Civil P. C. to im- 
plead any person in the appeal as a res- 
pondent who ought to have been joined or 
whose presence before the Court may be 
■necessary in order to enable the Court to 
adjudicate upon all the questions involved 
in the appeal effectively, 

In view of what has been said, I oonsi. 
der that by putting In oross.objeotions 
defendant 1 has been legally impleaded 
to this appeal. In any case I would order 
tom to be so impleaded under the provi. 

* ^ unnecessary for me now 

to consider the third application for con- 

f o^OBS.objeotioDs into a second 
excusing the delay. I would 
P^rer to pass no orders on this applioa- 

I /• P***“*«dl MudaU, 

7i”8 mS W8=lIri‘S « 
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tion. Defendant 1 shall bear the costs of 
the application. 

C.R.K./d s. Order accordingly . 
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Horwill J. 

K, Snndare&a Jj/er— Appellant. 

V. 

Sarvajana Sowlcmhhi Virdhi Nidhi 
Ltd., Coimbatore — Respondent. 

Second Appeal No. 1144 acd Civil Miso. 
Petn. No, 5105 of 1936, Decided on lOth 
September 1937, against decree of Sub. 
Judge, Coimbatore, in A. 8. No. 128 of 1936. 

(a) Specific Relief Act (1877), S, 42-.S 
enlru.led with plaintiff, jewel,, pledging 
them with defendant -- S convicted for 
breach of lru,t and jewels ordered to be 
returned to plainliff-Hjgb Court in revision 
botding that jewel* should be returned to 
defendant Plaintiff obtaining possession of 
jewel, before High Court’s order and return- 
ing them to Magistrate after 10 months of 
■uch order-Suit by plaintiff for declaration 
that he was entitled to possession of jewels^ 
Magistrate held jewels not as plaintiff, but 
defendants agent—Suit for mere declare, 
lion without claiming possession was not 
sufficient. 

’’“8 owner of oortaln jewelfl 
whioh he entraeted to one 8 tot sale who oom. 
muted bteaoh of trust and pledged them with tbs 

Sub-piTlslooal Magistrate, who oonvloted S, to 
bo returned to the plaintiff. The High Court in 
revision held that joweU should be returned to 

ordered aooordingly. 
Before he order was passed by the High Court, 
the plaintiff obtained possession of the jewels 

from the Sub Maglelrate e»a retureed them lo 
him 10 months after the order and Instituted a 
suit for deolaratton that he was entitled to the 
possession of the jewels. The jewels oontiaued to 
be m the ..ion of the Sub-Magistrate : 

Held that the Sub-Magistrate continued to 
bold the jewels from the time they were banded 

^1“ ‘h« purpose of 

handing them back to the defendant in putauanoe 

j ” the 

agent of the defendant. The plaintiff was not In 

poBsesBioo of the jewele. Therefore the suit for 

deoIaraUon without a prayer for possession was 

Mk luflBoient: 55 ifad 52 and a? Mad 691 

Dxitxng, ;A1R ms Mad 60S, Bel on. 

(b) ^ Anjcndmenl ol pliiot io 

second appeal-Objectien to maintaiDabllily 
of suit taken in written slatement— DefeD* 
dsnt risking point being decided against him 
In lower Courts — Amendment of plaint in 
second appeal is unfair. 

Where la a solt for deolsration, the plelntlS 
bs, not obosen to amend bli pUtnl by adding a 
prayer for poiseulon from the time the l^al 
objeotlon wai taken In the written ftatement ol 
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the defendant and baa taken the riak of the point 


^ing decided agUuBt him in the lower Court, 
It la not fait to the dolendaot to allow an amend- 
znent of the plaint in the second appeal and to 
force the defendant to a retrial. [P 333 Q 3] 

K. Bajah Ayyar and C. S. Krishna- 
murthi — for Appellant, 

T. M. Kriahoaswamy Ayyar and K. V. 
Bamaobandra Ayyar — 

for Respondent, 

Judgment. — The plaintifT waa the 
owner of oerbain jewela, which he entrust, 
ed to one Subba Bao for sale, who com- 
mitted breach of tmet and pledged them 
with the defendant Bank. Subba Rao waa 
convicted and the property wae ordered 
by the Sob-Divisional Magistrate who 
convicted him to be returned to the plain- 
tiff. The High Court in revision held that 
as the jewels had been taken from the 
defendant Bank they should be returned 
to the Bank and ordered the jewels to be 
given to the Bank. Before the order was 
passed, the plaintiff bad obtained posses- 
sioD of the jewels; and for 10 months 
after the order of the High Court was 
passed possession of the jewels was with 
the plaintiff. On Ubh June 1934 the 
plaintiff handed over the jewels to the 
Bnb.Divisional Magistrate and on the 
same day filed the present suit in the 
District Muosif’s Court for a declaration 
that he was entitled to the possession of 
the jewels. At the same time he filed a 
petition that the Court should order the 
Snb.Divisional Magistrate to retain the 
jewels or. better still, to send them to the 
District Munsifs Coart. Eventually this 
was done. The District Munsif dismissed 
the plaintiff's suit on the merits. In 
appeal to the Subordinate Judge’s Court, 
the plaintiff succeeded on the merits; bub 
the dismissal of the snit was confirmed 
on the teobnioal ground that the plaintiff 
should have asked for possession and 
not merely for a declaration. Hence this 
second appeal by the plaintiff to this 

The oontention of tha laarned advocate 
for tho appellant la that einoe at the time 
when the snit was filed tha jewels ware 
actually in the onstody of tho Snb.Divi 

Biona Magistrate, it moat be considered 
that the jewels were in cnji<,d,a Ug,, gnj 
not held specifically by the Snb.Divisional 
Magistrate on behalf of the defendant 
and that Ihersfora all that waa nscssaatj; 
for the plaintiEf to do was to obtain a 
declaration that tha jewels belonged to 


him. The learned advocate for the appal, 
lant relies chiefly on 36 Mad 62.^ Thak 
was a case in which the Magistrate under 
8.146, Criminal P, C. attached some pro. 
perty because he was unable to decide to 
which of two disputants it belonged. It 
would appear from the original records 
that the attachment was on 5th Daoem. 

berim On 27tb March 1905 tha High 

Court passed au order setting aside the 
attachment and ordering the property in 
question to be returned to the defendants. 
The Magistrate did not however raise 
the attachment until 5bh February 1906. 
Before that was done on let November 
1905 the plaintiff filed a suit for a deolara- 
tion of bis right to the property. It wae 
held in that oase that a deolaration was 
sufficient, because although the High Court 
had ordered the property to be restored 
to the defendant, the Magistrate had not 
in faot done so. A somewhat similar case 
arose in 27 Mad 591^ where in certain 
guardian proceedings, the plaintiff was 
appointed a receiver of tha minor’s pro. 
perty. The High Court set aside that 
order and ordered the property to be 
returned to the defendant. Before tha 
property was actually returned, the plain¬ 
tiff filed a suit for a deolaration that ha 
was entitled to the possession of the pro¬ 
perty. For reasoning similar to that given 
in 36 Mad 62* it was held that a deolara. 
tion was sufficient. A case that is much 
relied on by the respondent as bearing a 
greater resemblanoe to the present case 
IS 38 M L W 191,® where a oertaiu sum of 
money was obtained in execution. Whila 
the money was still in the custody of tha 
Court, the daughter.in.law of the decree, 
bolder brought a suit for a deolaration 
that she was entitled to the money. It 
was held in that case by Pakeoham Walsh J» 
that a salt for a deolaration was not suffi¬ 
cient, for the High Court was holding tha 
property for the deoree.holder; so that tha 

who was a stranger to 
the execution proceedings, bad to ask for 
possession of the property, because she 
was not in possession. Nor was the Ooutk 
in custody of the property except as thfl 
agent 0 / the decree holder. In that oaW 
2^ Mad 591,® was referred to and distin 


1. Malayappa PUIal v. Petamal Plllal, (1913) 36 
Mad 63=13 I 0 170=31 M L J 1033. 

3, Vedanayaga Mudailat 7 . Vedammal, (1904) 9T 
Mad 691, 

8, Nateaa Iyer 7. Maogalakhammal, (1933) 
foi ® 608=144 I 0 603=38 ■ ' 
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gaished as being a case in whioh the Court 
was holding the property for eooh person 
as might eventually be found entitled to it 
and not speoifioally on behalf of a certain 
person, as the executing Court does with 
•respect to property realized in execution. 
Although 38 M L W 194^ was decided by 
a single Judge, the matter was reoonsilered 
ID a Letters Patent appeal; and the 
Judges who heard that appeal expresaed 
their entire approval of what had been 
said by Pakenham Walsh J. 36 Mad 62^ 
was not expressly referred to; but as far 
as I can see. 36 Mad 62’ is no stronger a 
case for the appellant than 27 Mad 591.^ 
Although the Magistrate had received an 
order from the High Court that the pro. 
party was to be returned to the defendant 
It had not in fact been returned when the 
suit was 61ed. The Court had taken the 

nntil the Civil Court had decided the rights 
of the parties; and it continued to hold 
that property for the same purpose until 
« actually banded it back to the defendant 
It cannot be said that from the date of 
the order of the High Court the property 
was no longer in custodia legis and was 
held by the Court only as an agent of the 
defendant. It has been argued that when 
the appellant banded over the jewels to the 
Bub.pivislonal Magistrate the Bub.Divi. 
Bional Magistrate either held them as a 
Court to be handed over to the person who 
was rightfully entitled to them or held 
^em as an agent of the plaintifiF. appellant. 
'He clearly did not hold the jewels as an 

“Uht be found by 
the Civil Court to have a right to them. 

first instance he purported to 
hold the jewels for the plaintiflf and. after 

S’gl* Court 

(for the defendant. Moreover the present 
case differs from one in whioh the Court 

possession of the jewels; 
SL handed over the 

iiJfl Sab-Divisional Magistrate, 

'or whioh be handed 

Mae!«fc?aff ® Sub-Divisional 

from^tWn“^^ jewels 

he .oia them as 

^lit f over pbysi. 

Sub-Divisional 
Magistrate has ordered the appellant to 

‘»»ve taken 

•otton against the appellant. When there. 


fore the Court took the jewels from the 
appellant it certainly did not take them as 
the agent of the plaintiff, to keep them in 
its custody on bis behalf; but took them 
from the possession of the appellant and 
held them as the agent of the defendant 
Until snob time as it could hand them over' 
to the defendant. I therefore hold that at' 
the time when the suit was Sled, the! 
jewels were not in the possession of thei 
appellant and that the lower Court wasj 
therefore right in holding that a suit for a' 
declaration was not sufBoient. 

A petition has been filed in this second 
appeal asking this Court to grant permis- 
Sion to the plaintiff to amend his plaint. 
In considering whether this prayer should 
be granted or not, it has to be borne in 
mind that even in the written statement 
itself an objection was raised as to the 
maintainability of the suit on the ground 
that the plaintiff bad not asked for posses. 
Sion. The plaintiff, during the course of 
the trial, did not ask to be allowed to 
amend this plaint; nor did be ask to be 
allowed to do so during the appeal. Even 
in this Court he has asked to be allowed to 
amend the plaint only in case this Court 
holds against him on the main point 
raised, i. e., on the Question of the posses, 
sion of the jewels at the time the suit was 
laid. The plaintiff was therefore fully 
aware from the date of the filing of the 
written statement that the defendant was 
contending that the suit was not main, 
tainable on the ground that be had not 
asked for possession. He was not only 
aware that a legal objection had been 
taken ; bnt be was prepared to go on with 
the snit and the appeal and to take the 
risk of this point being decided against 
him. ^ He cannot therefore reasonably ask 
at this stage to be allowed to amend his 
plaint; and it would be unfair to the 
defendant to be forced to submit to a re. 
trial because of the plaintiff’s obstinacy 
His petition, 0. M. P. No. 6106 of 1936, is 
therefore dismissed. The appeal is accord¬ 
ingly dismissed with costs. A memoran¬ 
dum of oross.objeotion has been filed with 
regard to the finding in appeal on the 
merits. This point does not arise in view 
of the fact that in any case the suit has to 
be dismissed beoanse there Is no prayer for 
possession. There has been no argument 
on this memoraudam of cross.objections 
and so it is dismiesed withont costs. Leave 
to appeal Is granted. 

O.B.K./V.B.B. Avv eal dismissed. 
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Pandrang Row and 
Abdur Rahman JJ. 

Thathachariar and oilers—Appellants, 

V. 

Srinivasa Raghava Iyengar and othen 

— ReapondentB. 

Letters Patent Appeal No. 57 of 1936, 
Deoided on I7bb November 1937, against 
judgment of Venkataramana Rao J. in 
8. A. No. 469 of 1932. 

Civil PC. (1908), S, 9, Explanstion — 
Right to firtt honour! on occalion of feitivol 
ii not right of civil nature unleia it i* etta* 
ched to office — Suit for declaration of rucb 
right t! incompetent. 

Where in a euit for a deolaratioo that the 
plaincifle and hie family are eoiided to the Sret 
hoaouts, namely tbirtbam. tbalasi and Sri Satari 
on the occasion of a festival, the real emtroversy 
between tbo parties, ie not really the right to 
receive the particular artlolee oc honours but to 
receive tbem before any one else and in particular 
thedefondanteand tbe question is one of mere 
dignity and precedence and nothing more, the 
right to such dignity oc precedence cannot be 
regarded as a right of oivll nature whether it is 
claimed in a temple or else where so long as it is 
DoK attached to an oQioe and a suit for declara¬ 
tion of such tight does not He ; 4 / R 7935 Mad 
679, Approved. [P 335 q 2 ) 

K. Bhashyam Ayyangar and N. R. 

Govindaohari — for Appellants, 

K. S. Narayana Ayyangar — 

for liespondenU, 

Pandrang Row J.-This ig an appeal 
from the judgment of Venkataramana 
Rao J. in 8. A. No. 469 of 1932 dated 
14th April 1936. The aeoond appeal arose 
out of a suit for a declaration that tbe 
plaintiff and bis family were entitled to 
tbe first honours, namely tbirtbam, thulaai, 
and Bri Satari on tbe oooaaion of the* 
Pavittrotsavam festival in the temple of 
Sri Sarangapani Swami at Kumbakonam 
The plaintiff’s oaae was that he and hie 
family had been performing the said fes. 
tival from time immemorial and that 
immediately after the prayers or worship 

0 ' 'ood prepared at 
the plaintiff s expense ia offered to the 

deity and after karpoora arathi the nlain 
tiff has to be given thirtham, thulaab eto.i 
and Sri Satari hae to be placed over hie 
head with parivattam, i. e., a piece of eilk 
doth The olaim was thne, ae stated by 
Venkataramana Rao J, "reated on lone 
standing onatom and practice- and related 

with the featival which the plaintiff 
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claimed to be entitled to ooQduot in the 
temple. The only question that arose 
before Venkataramana Rao J. waa whe. 
ther the decree passed in the suit in res. 
pect of these honours was right or whether 
the Court had no jurisdiction to pronounce 
such a decree aa the subject-matter of the 
litigation waa not of the nature of a civil 
right and therefore not within the juris- 
diction of a Civil Court. 

The learned Judge referred to several* 
decisions bearing on the point, namely 32 
Mad 291.' 1913 M W N 289,3 31 M L J 
758 aod 41 M L W 752 ^ Ele Gxpresaed 
the opinion that if the question were rsa' 
Integra, he should have been ioolined to 
follow the observations of Sadasiva Iyer J. 
in 1913 M W N 28,),^ apparently referring 
to that learned Judge's observations on 
pp. 299 and 300. But be was of opinion 
that be was bound to follow the Bench 
decision in 31 M L J 758.^ in which it waa 
deoided that the honours claimed were 
appurtenant to the right of worship and 
therefore the right to such honours waa a 
civil right, it being assumed or not con. 
tested seriously in that case that the right 
to perform tbe festival was a civil right. 
The learned Judge however referred to 41 
M L W 752,^ also a Bench decision, which 
expressly dissented from the proposition 
laid down in 31 M L J 758.® aa will be 
seen from the extract given in the judg* 
menb appealed from; 

A ppecial kind of worship, towhlch some dignity 
is attaobed, bui no amolumeots of value are 
attached,icannot, la out opinion, be the aubjeot ol 
a 8Ui4 in a Oivll Court, To thie extent we do 
not agree with the deoision In 31 M L J 768.® 

In these circumstances, It is not possible 
to say why the learned Judge thought 
that be was bound to follow the Bench 
deoision in 31 aM L J 758® and not the 
decision in 41 M L W 752* which was a 
later decision and more or less ooinoidsd 
with bis own view on the subject. What¬ 
ever that may be, we have to decide the 
question whether the right that is claimed 
in the present suit to first thirtham, 
fchulasi, and the placing of Sri Satari on 
t he bead is a civil right which can be 

1. Brl Rungaohariar v, Bungaswaml BattachWi 
(1909) 82 Mad 391=3 I C 681. 

3t Athan Sadagopaoharlat Swamigal v. B. Brifll' 
vaeaoharlar, 1918 M W N 289=19 I 0 3C7. 

8. ihirumalal Alwar Iyengar v, 8tlniva8aoharUf» 
(1917) 4 A I R Mad 903 = 86 I 0 668 = 81 
M L J 768. 

4* Perlyanan Betvai v. Mabadevam AiDbalaO» 
(1936) 92 A I R Mad 679=168 I 0 876 ** ** 

M L W 752. 
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agitated in Civil Court and deoread by a 
Civil Court. We are of opinion that the 
^ew enunciated in 41 M L W 762^ is right. 

disputed thftt where a religious 
offioe is claimed any emoluments attached 
thereto may be sued for in a Civil Court 
either with the offioe or without the offioe: 
ID other words where a man’s right to the 
offioe 18 not disputed but he does nob'get 
ms emoluments he may sue on the emolu. 
ments ID a Civil Court; or if his olaim to 
the offioe is not reoogni 2 ed be may sue for 
the offioe as well as for the emoluments, 
^ut the right to perform a festival oannot 
m our ojpioion be regarded as a right to an 
offioe. An attempt was made to apply the 
analogy of offioe to the oase of a right of 
worship in 31 M L J 758® but that attempt 
did not succeed, the Bench having declined 
to accept that contention which was put 
forward by the Advocate-Genaral before 
them. There is no doubt at the same 
time that a right to take part in public 
worship in a temple, or of a deity outside 
^ taken in procession is a civil 

however remains whe. 

ther the right to individual and exclusive 
worship of the deity, i. e. to the exclusion 
of other worshippers is a civil right. It is 
however nob necessary to decide whether 
such exolasive right of worship is a civil 
right for the purpose of this appeal. It is 
enough to say that the point is not con. 
ceded definitely by Mr. K. Bhasbyam 
Ayyaugar who appears for the appellant 
and that it is a question that may have to 
be fully ooDsidered on some future oooasion 
when it is necessary to do so. 

In the present appeal it is possible to 
start with the assumption that the right 
to such exclusive worship is a civil right, 
^ven on this assumption, it does not follow 
that the right to the “first honours” that 

° ^8 a civil 

worship is one thing 

honouTB 

or trifling gifts such as thulasi and holy 
T -^MO'ding to Sadasiva 

only.oonferred by 

as of riohf 

Otherwise and even 

to have the Sri Batarl 

JnZlnT T “ \®f^ *® “ con. 

oomitant of worship, it does not follow 

that preoedenoe or the order In which 

these things are done Is a oivil right In 

ISjpKVk®” I i" !" ®‘®®' «>e reUefs 

*ovfiht ill the nlaint aa vaII _ 1 . 1 .^ 


passed in the plain, 
tiff 8 favour that the relief that was 
sought for and granted was to enable the 
plaintiff to get what are known as “first 
honours” to the exclusion of the patra- 
ohariars. The plaint seeks first honours to 
the exclusion of the pabraohariars and the 
decree also declares that the plaintiff and 
his family are entitled to first honours as 
stated in the plaint and not the patra. 
ohariars of whom defendants 2 to 5 ar« 
the representatives. The decree further 
restrains the receiver, defendant 1. by a 
permanent iniunction from showing any 
first boDOurs to the pabrachariars, and 
from refusing bo show such honours to the 
plaintiff : in other words the controversy 
between the parties is not whether the 
plaintiff and bis family are to got thirtbam, 
thuldsi etc. at all, but that they should 
get them before any one else, and in 
particular before the defendant.patra. 
ohariars got them. So far as we can 
understand, these defendants have no 
objection to the plaintiff and his family 
getting the thirtbam, thulasi, etc. after 
they themselves are given the same; and 
60 far as we can see, also, the plaintiff has 
DO objeotiOD to the patraohariars getting 
these things after the plaintiff and bis 
family get them. 

This is a clear indication of the fact 
that the actual and real controversy bet- 
ween the parties is not merely the right 
to receive the particular articles or honours 
mentioned in the plaint namely thulasi, 
thirtbam and Sri Safari, but to receive 
them before any one else, and in partiou- 

lar the patraohariar.defendants. It is 

therefore a mere question of dignity or 
precedence and nothing more. The right 
to a dignity or preoedenoe of this nature 
oannot in our opinion be regarded as a 
right of oivil nature, whether it is claimed 
in a temple or elsewhere so long as it is 
not attached to an offioe. It followe there, 
fore that this appeal must be allowed and 
that the decree which adjudicates upon 
matters which are not rights of a oivil 
nature must be set aside. The appellants 
are entitled to have their costs from the 
plaintiff.respondenb in all the Courts. 


c.b.e./b.m. 


Appeal allowed. 
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Burn and Mockett JJ. 

In re Eamaiwami—Prisoner —Aoonsed. 

Rsferred Trial No. 125 and Criminal 
Appeal No. 499 of 1937, Decided on 16th 
November 1937, referred by Sees. Coarb, 
Anaotapur, D/. 9bh September 1937. 

(a) Criminal Trial—Evidence—Poit-mortam 
certificale taken by itaelf ii not aubatanlive 
evidence — Uolated alatement in it cannot 
without guidance of doctor be uted for 
drawing inferences. 

A post’iDortem certificate is not evidence. It 
can be used by the doctor who has given it to 
cofreeb bii memory when giving evidence and it 
oan also be used ae a record of wbat be observed 
at tbe time of poat-moctem examination or per* 
baps tocoQtradiot whatever be might say in tbe 
witness.box but it cannot by Itself be eubetantive 
evidence. (p 337 C 1] 

Where there is a statement in tho post mortem 
certificate to the efieot that some quantity of 
undigested kora food was found In tbe stomach of 
the deceased, it is ansafe for the Court to act 
upon an isolated statement of this kind, without 
tbe guidance of tbe opinion of tbe dootor and to 
draw an inference that death must have taken 
place within a very ehort time of the eating of 
tbe last meal by (be deceased. [P 337 0 3] 

(b) Murder—Evidence—Accused alleged to 
have murdered child <— Sole fact proved 
against him that be was seen in company of 
child not far from where corpse was found 
and sometime before murder—Accused com* 
menly seen with child previously — Accused 
held was not responsible for murder. 

Where tbe sole fact proved against an aocosed 
charged with having murdered a child for the 
sake of his ornaments, la that he was seen In the 
oompany of the child not far away from where 
the corpse was found sometime before Che murder 
must have taken plaoe and there was nothing 
UDueual in the little boy being in tbe oompany of 
tbe aconsed, it being a common ooourrenoe and 
where it is not poselble to say that aooused and 
the oblld were soon together within a very short 
time of tbe murder It is not safe to infer (hat the 
sooQsed must have been oonoerned in the murder, 

[P 338 0 1] 

0. B. Pattabbiraman — for Accused, 
Publio Proaeoator — for the Grown, 

Barn J.—Tha appellant has been eon. 
viotod by the learned Sessions Judge of 
Anantapur for murdering a little boy on 
18th February 1937 and has been sen. 
tenoed to death. This is one of those 
sadly too frequent oases in which children 
are murdered for the sake of jewellery on 
them. There is no reason to distrust tbe 
evidence of the mother of the little boy 
(P. W. 1) who says that on the night of 
18fch February her little boy ran out to 
play after taking his evening meal, wearing 


A. I.R. 

a pair of gold bangles and a pair of gold 
earrings. When tbe little boy’s corpse was 
found by the side of the donka leading 
from the village towards Dharmapuram, 
the jewels had been removed. The boy 
had been murdered apparently by dropping 
a large stone upon bis head. Two blood- 
stained stones were found oloseby, one 
weighing about one and half maunds and 
tbe other quite a small one. There can bs 
no doubt but that the child was murdered 
in this brutal fashion for tbe sake of tbs 
jewels which he was wearing. 

Tbe evidence against tbe appellant 
which the Judge has accepted is wholly of 
a oiroumstantial nature. Tbe appellant is 
said to be a eunuob, wbo is a native 
apparently of Malabar ; but the motherof 
the boy. [P. W. 1), says that he had been in 
the village of Vengannapalli in Gooty 
Taluq for tbe past 12 months. According 
to the evidence of P. Wa. 1, 2 and 3 the 
appellant was popular with the children 
of tbe village and that it was quite usual 
for them to play with him and to go 
hither and thither with him. P. W. 2 
who lives about a furlong from the plaoe 
where the body was found, said that she 
bad Been the appellant and tbe little boy 
that night going in the direction of the 
plaoe where the corpse was found. 
P. Ws. 3 and 4 said that sometime later 
they saw the appellant alone returning in 
the opposite direction. To all intents and 
purposes this is the whole of the evidenos 
against the appellant. It was alleged by 
the village munsif, (P. W. 10) and another 
witness, (P. W. 11) that the appellant 
whom the village munsif found tied op 
near tbe temple, admitted that he had 
Qommitted the offence and promised to 
show where be had put tbe jewels. 
The village munsif says that after tbs 
appellant made this statement, he got the 
appellant released. He says, tbe appol* 
lant and tbe other witnesses laid bin 
to a plaoe near tbe house of Vadde Naga* 
busi. There the appellant played a trick 
upon tbe village munsif. He requested 
the village munsif to keep tbe other 
people at a distance, while he and the 
village munsif alone went further. The 
village munsif fell into tbe trap, went 
along with the appellant but the appellaflt 
after pretending to look here and there 
ran away and the village munsif wie 
unable to catch him. The village 
is corroborated, as we have mentioned W 
P. W. 11. But it is to be noticed that 
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^* 11 ^ 1 ' “ reaidanti of Venganna. 

palli bufe of fehe village of Namathabad. a 

namlet of Gooty. No resideot of fche village 
flpeaka to thie confeaBion by the appellant 
«iid we think that the learned Seaaiona 
Judge waa right in refnaing to act upon 

oonfeaaion. It ia oarioua 
•that althongh the village Munaif fonnd 
the appellant tied up when he got to the 
temple which waa after midnight, there ia 
no evidence to inform ua when the appeU 
‘lant waa caught or where. 

The learned Seaaiona Judge had relied 
to a great extent upon a sentence in the 
poat.mortem certificate (Ex. BJ to the 
effect that the Sub. Assistant Surgeon 
found ten ounoea of undigested kora food 
an the stomach of the little boy. The evi 
dence of the naother (P. W. l) ig that 
«he save the little boy hia evening meal 
«na that he ran out at once to play. The 
^v^enoo of P. W. 2 would show that 
f « appellant and the deceased were seen 
together very aoon after that and the fact 

undigested-the 

learned Sessions Judge thinks—ia an indi. 
oation that the murder must have taken 
place within a very short time afterwards. 
Por this reason, he thinks, that it ia inoum. 
J3ent upon the appellant to produce a satis, 
factory explanation or to submit to the 
drawing of the inevitable inference that 

fche murder. We can. 
^t think that this reasoning of the learned 
feaslona Judge is sound. The Sub.Assistant 

* 8 ked anything about the state of the food 
Id the stomach of the little boy. The 
dearned Sessions Judge was not justified 

post-mortem oertificate 
\iSx. BJ as evidence and in extracting the 
•eentenoe about the undigested food and 

evldenoe in the case. The post mortem 
oertificate is nob evidence. It could be pro- 
whin fche Bub-Assiabant Surgeon. 

h£ to refresh 

^ 4 observed at the time to 
m?^h 2 oootradiot. what. 

ho*: bub 

nnln . ^ *>9 DDSafe to aot 

upon an tiolated statement of this kind in 

taS Sub-Assis. 

wf5i5 5fi o®fc fchia faot in 

Ms deposition the appellant’s advocate in 

J^Iower ^urt might have been able to 
ImmiA Bnrgeon 
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and^bo find out precisely what he meant 
by undigested’' food and also to find ont 
his opinion as to the time that had elapsed 
between the taking of the last meal and 
fche death of the little boy. It is oommou 
experienoe that the expression undigested 
food may mean food which has been par. 
tially digested in the stomach but has not 
passed oub of the stomach. Wa have hadi 

many oases in which doctors have given! 
opinions that death must have taken place 
within a certain time after the taking of 
the last meal. But wa do not think it is 
safe for a Sessions Judge without the 
guidance of the opinion of the doctor to 
take 80 decidedly a view that death must 
have taken place within a very short time 
of the eating of the last meal. 

There was one other oiroumstanoe, 
which appeared in Ex. A. a statement 
made by the mother of the boy to the 
village munsif. That was that when she 
got to the temple in her search for the 
child, she saw the appellant and questioned 
him. She says he replied “Your sou Nara¬ 
yanan IS not here.” The learned Public 
Prosecutor has pointed out that if it ware 
true that the appellant had bean seen in 
the company of the little boy very shortly 
before, this oonduot on his part shortly 
after the murder would be very suspioious. 
JJor soma reason which we do not know, 
this part of P. W, I’s statement to the 
village munsif was not brought oub in the 
SessioDS Court. In the Sessions Court 
she said that she saw the appellant at 
the temple but not that she spoke to 
him or that he spoka to her. The appel. 
lant has oflfered an explanation of the 
evidence of the Village Mnnsif in so far 
as it relates to bis escape from the Vil 
[age munsif. He says that it is quite 
true that he promised to show the place 
where the jewels were buried but that he 
only did that because he was tied to a post 
and was being beaten and he wanted to 
get an opportunity of escaping. There 
can be no doubt that this is a possible and 
in fact a plaueible explanation. 

There was another person accused along 
with the appellant, one Vankataramudn 
son of Vadde Nagabusi already mentloaed. 

It IS in the evidence of the police that 
accused 2 was arrested on information 
given by the appellant and that accused 2 
when arrested bad some blood spots on 
his clothes. But nothing more was dis¬ 
covered against him and the police did not 
think it worthwhile to include him in thsr 
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charge sheet. He was committed for trial 
at tbeiDf-taaceof the Pub.Magistrate, who 
tbntJght it proper that he should be tried 
alcDg v;itb the appellaut. The appellant in 
bis petitif D of appeal from jail alleges that 
it was really accused 2 who committed the 
crime and that accused 2 has been pro¬ 
tected by the village muneif and other 
people of the village, while he (the appel. 
lent) has been saoridced as he is a poor, 
helpless stranger. It is not neoesBary to 
exprefis any opinion with regard to the 
guilt of accused 2. but it is quite clear 
that be could not have been oouvicted 
upon the evidence, that was adduced in 
the case. 

"With regard to the appellant we think 
that the evidence does not lead to 
the neoesfiary inference that he mneb 
have been concerned in the murder 
of the little boy Narayanan. As we 
have already said, the sole fact proved 
against him is that be was seen in the 
company of the child not far aw^y from 
[Where the corpse was found, sometime 
jbefore the murder must have taken place. 
But there was nothing unusual in the 
fact that the little boy was with the 
appellant; that was a common occurrence. 
And as it is not possible to say that the 
appellant and the child were seen together 
|witbin a very short time of the murder, 
we do not think it safe in this case to 
infer that the appellant must have been 
concerned in the murder There isundoubt- 
edly cause for grave suspicion, but we 
^ink the evidence falls short of proof. 
We therefore allow this appeal and 
set aside the conviction for murder and 
the sentence of death and direct that the 
appellant be set at liberty forthwith. 


O.E.K./r.M, 


Appeal allowed. 
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Horwill J. 

Kella Peda Appayya and others — 

Appellants. 

v. 

Lanka Narasimhalu and others — 

Bespondents. 

Second Appeal No. 937 of 1933, Decided 

decree 

of Dist. Court, Vizagapatano, in A. 8. No. 
276 of 1932, 

(•) Civil P. c. (1808), s. 91 — Ch«nn«l can 


“■Special damages nol proved—Suit must be 
with permtssioD of Advocate-General, 

The coDBtraotion of a channel through village 
site is nothing more than a common nuisanoe and 
unleee epeclal damages are establiehed, (be only 
manner in which a common nuisance can be 
abated is by a suit to bo brought under 8 9 i with 
the permission of the Advocate Gaoeral .610 
419 and 35 All 19?,Diiting,[? 338 C2; P3390 1] 

# (b) Civil P. C. (1908), S. 91 — Permiiiton 
of Advocate General not taken - Objectiona 
not raised at early stage — Suit held main* 
tainabie. 

A mere failure to obtain the permlaslon of the 
Advocate-General would not render a suit not 
maintainable if no objection is taken by the other 
side at the earliest stage. [PSS 9 0 9 ] 

B. Jagannadha Das — for Appellants^ 

V. Govindarajachari —/or Bespondents. 

Jodgment. The defendants have becu 
found by the lower Appellate Court to 
have dug a channel through a part of the 
village site, and that portion of the ohauDe) 
which passes through the village site also- 
runs in front of the house of the plaintiffs 
and lies between their house and the well. 
The plaintiffs have therefore brought this 
suit on behalf of the village community for 
a mandatory injunction requiring the defen. 
dants to block up that part of the ohaunel' 
which lies within the village site. The only 
point argued in appeal is whether the suit 
is maintainable. I do not think there can 
be any doubt that the plaintiffs can have 
no cause of action unless they suffered 
special dansage from the construction of 
this ohannel; and I do not consider that 
the construction of thisobanuelis anything 
more than a common nuisance. It seenu 
to me equally clear that the only manner 
in which a common nuisance can be abated • 
is^ for a suit to be brought under 8 91, 
Civil P. 0., with the permission of the 
Advocate General. It baa been argned in! 
support of the judgment of the lower Court' 
that the whole community of the villsge" 
could bring a suit for the abatement of 
this nuisance; but \ do not find any autho* 
rity for that contention. 1910 M W N 
443 has been cited as an instance where a 
village community were allowed to 
where a certain parson wrongfully oulti« 
vated a part of the village natham; hot’ 
that case can be distiuguished as it appeare 

that the whole village, inoludicgthe villas^ 

site, was held by the ryots themselves and 
not, as ordinarily, by the Government or' 
zamindar, when the Government beooiPjf 

1. Revd. P. G. Slmoo v, Tharalmathu KadaO" 

ban, (1910) 610 41931910 M W K 448* 
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the trustee on behaU of the villagers for 
the proteotioo and care of property ordi- 
narily desoribed as communal property. 
35 All 19/* is another oaee on which the 
respondents rely and was an instance 
where certain Mahomedans were prevented 
from worshipping in a mosque because it 
had been alienated to a Hindu; and it was 
held that a suit was maintainable by indi. 
vidual Mahomedans because each of them 
had a right to worship in that mosque and 
II his right was interfered with he had a 
right to sue. It has been pointed out that 
there was no public right to worship in 
that mosque, the right belonging to every 
one of the numerous members of a partionlar 
community. 35 All 197^ bag therefore to 
distinguished on that ground. The only 
'remedy for a member of the publio who is 
inwnvenienoed ^ by a nnisanoe but has 
suffered no special damage from it is there, 
fore to seek the permission of the Advo. 
'oate.General under 8. 91, Civil \ C. 

A point has incidentally been raised in 
this appeal as an Additional reason why 
the lower Appellate Court should not have 
panted the mandatory injnnotion prayed 
IM and that is the great delay in bringing 
the snit. As to that, I find that no objection 
was raised on that ground in the written 
statement or in the grounds of appeal in 
the lower Appellate Court; and I am not 
thpefore prepared to listen to it now. In 
spite of the fact that the plaintiffs were 
not entitled to bring the snit or to proceed 
with lb without the permission of the 
Advocate General, I do not think that the 
decree of the lower Appellate Court should 
be set aside on that ground in view of the 
lap that this objection was not expressly 
taken in the Courts below. The defendants 
allowed the suit and the first appeal to 
proceed without clearly raising this techni. 
oal objection. I do not see why, in view of 
the fact that 8. 91. Civil P. 0., does not 
apually prohibit the filing of a suit nnless 
the Advooate.Geoeral consents, the absence 
ehnnH Advocate-General 

the defendants. It is true of course that if 

° no suit 

nnisanoe without tbe consent of the Advo. 

been taken could be raised at any stage; as 
It would be a statutory bar to the filing of 


the euit. But .S. 91 is nob so worded. It 
runs I 

obtained the oon- 
fn H* ? Advocate-General, may 

oaased- ® ^ ooBpecial damage has been 

and I think this difference in the wording 
has the effect that a mere failure to obtain 
the permission of the Advocate-General 
would not render a suit not maintainable U 
no objection is taken by the other side I do 
not bbink, it would be equitable to allow 
ibe defendants to raise a plea at this stage 
after the plaintiffs have gone through the 
expense and trouble of conducting the suit 
and defending it in appeal. Both the Courts 
below treated the suit by the plaintiffs as 
one representing the community; and as 
the defendant seemed content that the 
SQib should proceed upon the footing that 
lb was a representative suit, the decree 
should not be set aside merely on the 
ground that the permission of the Advo. 
cate. General was not obtained. The appeal 
18 therefore dismissed with costs. 

0.r.k,/b.d. Appeal dismissed. 
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Venkatasubba Bao and 
Abdur Bahman JJ. 




Marneni Kondappa Naidu and another 

— Appellants. 

v. 

Pamidi Marri Mahalakshamma and 
another — Respondents. 

Lpters Ppent Appeals Nos. 6 and 22 
of 1932, Decided on 30th November 1937 
against judgment of Madhavan Nair J' 
p/. 3l8t August 1931, reported in A I B 
1933 Mad 194, 

EtUlea Und Act (1 of 1908). S. 3 

if/ by Act 18 of 1936)^ 

Word* In S. 3 (2) (d) at amended in 1936 
•hould he read ae if the; were present in 
Act Of 1908e 

To the oategorles that andet the 1908 Aot 
were eakatea, was added, aa It were, another 
category by the amendment of 8, 3 (a) (d) and 
the wotda In the amended Seotlon ebonld be read 
as If they were present throngbout In the earlier 
and ODamended Aot Hence what Is estate under 
the new defloltlon of the word "eetate” moat 
be deemed to have always and throngbout been 
an estate. ^ g^Q q gj 

B. Bomayya — for Appellants. 

Oh. Baghava Bao — for BenpondenU. 

Yenkatasabba Bao J.— The question 
raised isj how these Letters Patent appeals 
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thab were stayed, are now to be disposed 
of. Tb© suits were brought for the recovery 
of rent in respect of lands situated in a 
ahrotriam, and it was pleaded inter alia 
that the village was an estate within the 
meaning of Aot I of 190S and that the 
District Wunsif’s Court where the suits 
were filed had no jurisdiction. Both the 
Courts below have found that the ebrot. 
riam in question is not an estate as defined 
by 8 . 3 (2) (d) of the Act mentioned and 
have accordingly passed a decree for a 
certain amount, This decision of the 
lower Courts was confirmed by Madbavan 
Nair J. and it is his judgment that is 
attacked in these Letters Patent appeals. 
An application was made, while they were 
pending, under S. 127, Madras Aot 8 of 
1934, that they should be stayed, presum. 
ably upon the ground that the appeals 
were 'proceedings involving a decision 
whether or not the inamdar has the kudi- 
varam right" in the suit lands: see 8 . 127 
(2). The Letters Patent appeals were 
accordingly stayed and now that the 
Amending Aot 18 of 1936 has been passed, 
they are posted before us for disposal. 

The appellants (defendants) urge that 
the plaints should be returned for preaen. 
tation to the Revenue Court; that, it is 
contended, is the right order to make in 
the oiroumstanoes that have happened. 
Mr. Raghava Rao for the plaintiffs dis. 
pubes this proposition, Thab the suit 
village is an ioam under the amended 
definition does not admit of question and 
indeed Mr. Raghava Bao admits it. But 
his argument is that the suit was in res* 
peeb of an amount due for the years 1920. 
1922, i. 0 . before the coming into force of 
the 1936 Aot. Then be turns to the 
definition of ‘'landholder" and urges that 
the expression means a person owning an 
estate or part thereof, and goes on to eon. 
tend that his client did not own an estate 
when the amount claimed became due, for 
the ahrotriam, be says, became an estate 
for the first time by reason of the 1936 
Aot. In support of bis argument he relies 
on Explanation (2), newly added to 8 . 6 
which oonbains the words : 

In relation to an loam village whloh was not 
an estate before the oommenoement of the Madras 
Estates Land (Third Amendment) Aot, 1936, but 
became an estate by virtue of that Aot. 

On the strength of those words, he says 
that the Legislature must be taken to 
have intended to enaot that the extended 
definition was to come into effect only 


from the date of the amending Aot, iu 
other words, the amended 8 . 3 (2) (d) can. 
not be treated as declaratory or having a 
retrospective effect but thab the newly 
added categories should be treated as 
estates only from the date of the Aot. 
Having regard bo the scope and policy of 
the Amending Aot, we are nob prepared 
to bold thab that is the proper construe, 
tion to put upou the amended Section. To 
the categories that under the 1908 Aot, 
were estates, was added, as it were, 
another category, by the amendment of 
Section 3 (2) (d), and the words should be 
read as if they were present throughout 
in the earlier and unamended Aot. S. 13 
of Aot 18 of 1936 provides that all pro. 
ceedings stayed under S. 127 of the 1934 
Aot shall be disposed of, as if the Aot of 
1908 as amended by the 1934 and 1936 
Acts, had been in force at the original 
Institution of the said proceedings. True, 
says Mr. Raghava Rao.* 

Iq virtue of this Section I ehould be treated ae 
a laodbolder oq the date of my sulfa. Bat at 
tbo time the oauae of aotion arose, 1. e. 1990* 
1923,1 was aot a landholder because the village 
was not an estate on those dates. 

This argument, as already shown, Is 
wrong, as in our opinion by reason of 
the new definition of the word ' estate” 
the village must be deemed to have always 
and throughout been an estate. Mr. Ba< 
ghava Bao’s contention raises a ques* 
tion of far-reaching importance. If his 
argument is correct, a suit for rent, say 
for 1934.1936, would lie in a OlvU Oonrt, 
for according to him that would he 
the competent Court to try the olaI(n> 
Such a result, it seems to ue, is not the 
one contemplated by the amendment. The 
proper order therefore in our opinion is to 
direct the plaints to be returned for prs* 
aentation to the proper Court, i. e- the 
Revenue Court. In ‘ the Lstters Patent 
appeals we make no order as to costs. 
O.r.k./d.S. Order acoordinQlv* 
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Venkatabamana Eao J. 

Kamakehi Ammal and another . 

Appellanw* 

V. 

Krisknammal — Respondent. 

Second Appeal No. 760 of 1933. 
on 29bh October 1937, against decree o 
Sob.Judge, Dindigol, in A. S. No. 85 Ci* 
1931. 
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« Hmdu Law - Maintenance - Widow - 
Will by deceased husband granting some 
property to widow and rest to other donees 
—Properly gifted to widow insufficient for 
her maintenance —Widow can retain that 

property and also claim maintenance from 
Other doneeis 

The right to maintenance poeeeased by a Hlnda 

disposition 

tusband and a donee andec a will 1b 
bound to provide for her maintenance. Where the 

t granted some property 

to his widow and the rest to other donees, if the 

property gifted to her la Insufficient for her main. 

olalmTn a55ui“ Pfopetty and can also 

oJaim in addition mainteoanoe from other donees 

[P 341 0 2] 

B. Bitarama Bao and P. S. Narayana. 
flwami Iyer — for Appellants. 

8. A. Seahadhri Iyengar — for Bespon. 
dent. 

Judgment. Mr. Sifearatna Bao has 
raised two contentions in this second 
appeal: (l) the plaintifF.respondent is not 
entitled to claim any maintenance from 
and out of the estate of her deceased hue. 
band, and (2J the rate awarded both for 
arrears of and future maintenance is exces. 
8ive. It may be neoessary to state a few 
facts for dealing with the first contention. 
The plaintiff Is the widow of one Bamayya 
Ayyar who is the adopted son of one 
Yenkateswara Ayyar. The said Bamayya 
Ayyar died on 12th April 1923 leaving 
him eurviving bis widow the plaintiff, his 
adoptive mother, Bamalakahmi Ammai. 
who a no other than the mother of the 
plaintiff 8 natural mother and a last will 
and t^astament dated 8th April 1923. In 
and by the said will he bequeathed all the 
property which he then owned and pos. 

property 

land and a honae; to hia wile he gave 

fell bydebta 

Ue dlth^n 7" aaeertained alter 
nw death to be about a sum of Bs 1199 

This enil wae filed by the plaintia lor a 
at any rate wae not made by the teatator 

ind *““9 of mind 

rignt to ^maintenance oannot ba takan 
•way by the eald wUI. sSlh the Oomte 
have oononrrently found that the win wae 

f SJiSd ‘.“ndT ‘“‘“‘O' 

a ionnd and dtapoeing atate of mind, and 

I *** m? ^ ^rom the said find 
ing, Xhfl learned Dlstrlot Munsif, in addL 


tion to the property bequeathed by the 
testator to the plaintiff, allowed her a sum 
of Bs. 150 as and for future maintenance 
from the date of plaiub. He also awarded 
arrears at that rate and mesne profits 
from the lands bequeathed to her which 
were in the possession of defendants 1 to 3, 
defendant 1, Bamalakahmi Ammai and 
defendants 2 and 3, being her daughters, 
who were on the date of suit in possession 
of the properties left by the testator under 
a settlement deed executed by defendant 1. 


It la contended on behalf of the defen. 
dants.appellants that as the testator made 
a specific gift of certain lands in favour of 
the plaintiff and she had elected to retain 
the said property, it is not open to her to 
claim any maintenance. I am not inclined 
to agree with the contention. The right to 
maintenance possessed by a Hindu widow' 
oannot be taken away by any disposition' 

husband and a donee under 
a will is bound to provide for her main, 
tenanoe. This rule of Hindu law oannot 
be disputed. Bob what is contended is that 
tne gift of property made by the testator in 
this case must be deemed to be in lieu of 
maintenance and so long as the will stands, 
she cannot have the lands and at the same 
time claim maintenance. Bub there is no 
Indication in the will that the gift was 
made in lieu of maintenance. The only 
question would be. the husband havine 
made a provision to the widow, was that 
provision sufficient or should the donees 
other than the widow be compelled also 
to contribute to her maintenance. The 
entire property inoluding that taken by 
the plaintiff is liable for maintenance and 
80 the property taken by her will have to 
be taken into consideration in arriving at 
the rate of maintenance to be fixed for her. 

, nothing to preclude the 

plaintiff from retaining the property and 
maiming also maintenance. What the lower 
Courts have found is that the income that 
Bhe would derive from the property be 
queabhed to her under the will would not 
be sufficient to maintain her and therefore 
she would be entitled to have additional 
amount provided for her maintenance. 

Mr. Bitarama Bao contends that the 
learned Subordinate Judge in awarding 
the rate of maintenanoe has not taken bto 
consideration that the mother, defendant 1 
was directed to discharge the debts left by 
iha testator and the kist payable on the 
lauds. Having heard learned oonnsel on 
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the queetioD of rate, in vie^ of the faot that 
the mother was direoted to disoharge the 
dehta left by the testator and having aho 
regard to the faot that the property given 
to the plaintifT was given to her with 
absolute rights, I think the award of a 
enm of Ra. 150 both for past and future 
maintenanoQ ia a little too high. Ilaving 
regard to the oiroumsbanoee of this case, 
I would modify the decree of the lower 
Appellate Court thus: In regard to the 
maintenanoe payable in future, the defen- 
dants do deliver 20 kalams of paddy and 
pay Hfl. 25 in caeh every year on or before 
let of April every year. In regard to the 
past arrears upto date, I would substitute 
for Bg. 150 a sum of Rs. 120 per annum. 
The decree for mesne profits as made by 
the lower Courts will stand. Tte plaintiff 
will also bo entitled to the land bequeathed 
to her under her husband’s will and she 
will enjoy the same with absolute rights. 
I direct each party to bear bis or her own 
costs of this second appeal. The memo¬ 
randum of objections is dismissed but 
without costs. 

C,u.k./d,s. Decree modified. 
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FULL BENCH 

Leach 0. J. Varad.'^chariar 

AND MoCKEIT JJ. 

Kotta Venkatraju Garu — Appellant. 

V. 

Sri Rajah Sahib Meharban Doelan Sri 
Rajah Ravu Kumara Mahxvalhi 
Surya Rao Bahadur Garu and others 

— Respondents. 

Second Appeal No. 848 of 1932, Decided 
on 8th December 1937, agaicst decree of 
Diet. Court, East Godavari at Rajah, 
mundry. in A. 8. No. 81 of 1930. 

(•) Madras Eatatei Land Act {1 of 1908), 
c S. 24 ibould be read along with 

S, 30 - Enhancement of rent-Water taken 
by tenant without landlord*# perzniiiion —* 
Rent charged by landlord for water—Suit for 
eucb rent U under S. 77. 

^ be read la oonjunotlon with 8. 80 
and Chap, u They contain (he only provlelona 
for oohanoemeDt of rent. 8. 3 (11) in efleot says 
that money payable for water taken without pet- 
mlsBlon eball be deemed to be rent. Therefore 
It can be recovered as enoh and if snob water Is 
charged for. It docd oot amonot to an CDfaaDoezneiit 
of the rent within tbe meaning of the statute. 
The claim being one for rent within the meaning 
of 8. 8 (11), the Oivll Court Is closed to the land* 
lord and the claim can only be enforced by 


porceedlng!) iosUtuted under 8. 77. Tbe faot that 
thelaodlord nought to reoover Bomelbing extra 
for water taken by his tenants does not mean that 
bewas Buio^ for enhanced rent wi<bln the mean- 
In? of S. 24: A I H 193S Mad lf‘73 Exnl \AIR 
1U19 Mad 236, Tiel on [P 316 C 2; P 346 0 ij 

(b) Mndrsl Estates Land Act (1 ol 1908), 
S. 24 — Enhancement - Parties not contem¬ 
plating increase of rent—'Tenant talcing water 
without landlord's permission—Landlord can 
charge excess rent for water so used — Such 
rent does not amount to enhancement. 

Tbe faot that tbe parties did not oootemplat^ 
no iocreaee la rent Iq tbe ordinary wav does oo^ 
preclude tbe landlord from requiring his teoant^ 
to pay for eometbing takea without hU permh* 
eioQ. Where the tenaote took tbe water behlod 
the back of ibelr landlord, the former must pay 
for it. Tbe law eaye that it may be recovered as 
rent and euch oxcees recovery does oot amount to 
enhaDoement. [P 346 01] 

V. Suryanarayana — for Appellant. 

K. Bubramauiam for Advooatu-GsDsrftl 

— for Respondent No, 2. 

Order of Reference 
Yenkataramana Rao J.—Tbia second 
appeal arises out of ao aotiou by a lend- 
lord to reoover rent from a ryot holding a 
certain land under him. Two points have 
been argued by Mr. Suryanarayana In this 
seoond appeal. One is based on tbe oon. 
struotion of the patta under whiob tbe 
tenant holds and the seoond is based on 
8. 30, Madras Estates Land Aot. Id 
regard to the first point, the oontentioD is 
put thus. The land is held on what is 
known as Nimebadi tenure and that under 
Gl. 4 of the patta tbe landlord is not so- 
titled to claim any extra sum in addition 
to what Is provided therein- The olaim is 
made by way of a obarge for water lot 
raising wet crops on dry lands in addition 
to the dry rate mentioned in the patta for 
three faslis. What is known as *'Nlmebadi 
lands" is defined in Ex. 3 thus : 

The cxpreBsion 'Nimebadi' as used and under' 
stood by tbe Rajah aud lyots of tbe Fithapotftio 
EaUte cooDOtea lands granted on favourable re&i 
which is lower than tbe lawful rate prevlonu? 
payable on them or upon lands of similar 
orlption and with similar advantage in the neigh* 
bourbood. 

Therefore clause 4 in the patta only 
means that so long as tbe tenant raises 
dry crops on the land, the landlord is tioi 
entitled to charge any extra rent on any 
aooount whatever. But once tbfl tenani 
raises wet crops on the dry land, olaoss 4 
would not apply. 

The seoond oontention raises a question 
of some importance : Where ir “ 
oular year the tenant raises web 
dry land with tbe use of tbe 


crops op 

landlord s 
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'Water and if the landlord olaims water 
•rate for the uae of auoh water in addition 
to the dry rate, oan this extra olaim be 
■oonstraed as an enhanoement of rent so 
as to attract the provisions of S. 30, Estates 
Land Aot ? In 42 Mad 702,* their Lord- 
ships, Phillips and Kumaraawami Saatri JJ„ 
were inolined to hold that it would not 
amount to an enhanoement of rent : vide 
the observations at pp. 706 and 707. In a 
reoent deoision in 59 Mad 5,^ Venkata, 
subba Bao J. doubts the oorreotness of this 
deoisioQ at p. 31 where referring to it he 
•observes thus : 

1 fall to 866 bow an extra charge for water, 
when wet otopa are raised on dry land, having 
regard to tbeimplloationBOf S. 90 does not amount 
'to an enhanoement. 


On the other hand, Bamesam J. does 
not seem to dissent from this deoision; in 
■faot, he rather approves it. At p. 15 the 
learned Judge remarks thus ; 

It was there held (referring to the decision in 
42 Mad 702,1) that a charge for taking water belong, 
fng to the landlord te ‘rent* and it Is not enhance* 
ment of rent even If not oonaolidated with the 
rent proper. I agree with this proposition. 

I may in this connexion refer to the 
observations of the learned Chief Justice 
dn 70 M L J 494* at pp. 496 and 497. 
I think it is desirable that this question 
'Should be considered by a Bench and 
1 accordingly refer the case for disposal 
by a Bench I have not considered the 
other questions which may arise on the 
•decision of this question and the same will 
also be dealt with by the Bench. 

(The appeal having been directed to be 
•posted before a Full Bench and coming on 
iot hearing yesterday and this day, the 
•Oourb delivered the following judgment.J 


Leaob C. J. — This appeal arises out oi 
<a suit filed before the Deputy Oollecbor, 
Cooanada, under S. 77, Madras Estates 
^and Act, 1908, by the Maharajah of 
Pibhapuram, to recover from the appellant 
and 6 other tenants an aggregate of sum 
•o(^ Be. 11.1.4 for water taken by them 
wibbonb hie permission from bis tank for 
'the purpose of raising web crops on dry 
dands in Faslla 1336, 1337 and 1338. 

1. ^nkaUchaUm Ohetty v, Alyamperumal 
Teven, (1919) 6 A 1 B Had 986= 681 0 83= 
42 Mad 702=87 M L J 948. 

tg, Baodaram Filial v. KanppayeeAmmal. (19861 
22 a I R Mad 1078=160 1 0 1016=69 Mad 6 
=69 M Cl J 48. B 

;d. Ba]ab of Vlzlanagaram v. KatayanaiamI 
Natda, (1936) 23 AI fi Mad492=16110 742 
=70 M li J 494. 


Para. 5 of the plaint, which is in Telugu, 
has been translated as follows ; 

The defondants have no right whatever to use 
the eatd water for the jicayati dry laude in the 
aforeeaid manner. As the deleodaots use the said 
water unjustly, the amount of Re 9-16 7 as pet 
paitioulars hereunder toward-i Tirva and oeeees 
thereon, with loteceet (was due) and in spite of 
BBveral demands by the plainiiff a offioiale, both 
oral and written, the defendants did not pay as 
mentioned above. 

The differanoe between this sum of 
Bs. 9.15 7 and Rs. 11.1-4 represaobs the 
olaim for interest. The main lines of 
defence were : (l) the Bevenue Court had 
no juriadiotion to entertain the suit as ib 
was a suit in tort ; (2) even if it could be 
treated as a suit for root, ib could not be 
maintained as it amounted to a olaim for 
eubauced renb contrary to the provisions 
of the Act; and (3i the terms of the patba 
precluded the plaintitf seeking extra renb. 
The appellant denied that the water 
belonged to the plaintifi and alleged that 
he had used it for only one Pasli 1338, 
and then nob on dry lands The Deputy 
Collector dismissed the suit holding that 
the water belonged to the defendants and 
that the terms of the patba precluded the 
plaintiff from claiming any enhanced rent. 
An appeal followed to the District Judge 
of East Godawari, who held that the tank 
did belong to the plaintiff and that water 
bad been used for the three Faslis men. 
tioned in the plaint on dry lands belonging 
to the defendants. With regard to the 
pleas that the Bevenue Court bad no 
jurisdiction and that tbe suit as framed 
was bad he held that the Civil Oourb had 
jurisdlotioo and that tbe plaintiff was 
entitled to recover. He disallowed the 
olaim that the terms of tbe patba precluded 
any enhanoemenb of rent. The findings 
of fact of tbe District Judge are oonolusive 
and therefore before us the appeal has 
been confined bo the three main questions. 
Tbe appellant was defendant 6 and he 
alone has appealed. 

With regard to tbe contention that tbe 
suit is in reality a suit to recover damages 
for tort, ib should be borne in mind that 
ib was iosbibuted under tbe provisions of 
8. 77 of tbe Act which relates only to 
reoovery^^ of arrears of renb. 8. 3 (ll) 
defines ' rent” as meaning whatever is 
lawfully payable in money or in kind or 
in both to a landholder by a ryot for 
the 086 or oooapalion of land for the 
purpose of agrlaultnre and inolades whal. 
ever is lawfully payable on Mooonb ot 
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water supplied by the landholder or taken 
without his perojiseion lor cultivation of 
land where the charge for water has not 
been consolidated with the charge for the 
use or occupation of the land. Therefore 
rent includes what is payable for water 
taken without perndseion. Tho suit being 
a suit under 8. 77 and being for the 
recovery of tho value of water taken with, 
out permission, we consider that it must 
be treated as a suit for rent and not a 
suit in tort. Tho word "unjustly ’ was 
introduced obviously as meaning without 
right. 

The answer to the question whether the 

suit is maintainable depends on the mean. 

ing to be given to the word "enhanced” in 

S. 24 of the Act which says "The rent of 

a ryot shall not be enhanced except as 

provided by this Act.” The appellant says 

that it is a suit for enhancement of rent 

and as the rent has not been enhanced in 

accordance with the provisions of the Act 

it cannot be maintained. The provisions of 

the statute which permit of enhancement 

are confined to S. 30 and to Ch. 11, which 

relates to the resettlement of rents. S. 30 

permits applications to be made by land. 

holders for enhancement of rents in special 

oiroumslances. There are four grounds on 

which a landholder can apply under this 

section. Under snb.s. (1), the landholder 

naay apply to the Collector to enhance 

the rent on the ground that during the 

currency of the existing rent there has 

been a rise in the average local prices of 

staple food crops in the taluk or zamindari 

division. Sub.s. (ii) gives him the right of 

applying when during the currency of the 

existing rent the productive powers of the 

land have been increased by an improve. 

ment effected by him or at his expense. 

Bub.s. (iiij permits him to apply when a 

work of irrigation or other improvement 

has been executed at the expense of 

Government, and he has been lawfully 

required to pay in respect of the holding 

an additional revenue or rate to Govern. 

ment m consequence. Sub.s. (iv) allows 

him to apply when the prodnotiva powers 

of the land have been increased by fluvial 
aotioQ. 

The learned advocate for the appellant 
has argued that the plaintiff could have 
applied under sub section (ii) of B. 30 for 
enhancement of rent, and if be had done 
80 and obtained an order increasing the 
rent m respect of the three years the 
emt would have been in order, but as he 


A. i.a 

has not secured an enhancement under 
this section the suit does not lie. Thie 
however is not a case of a landlord attempt, 
ing to recover a higher rent because of any 
improvement effected by him or at hie 
expense. 8, 3 (4) defines "improvement” 
as meaning with reference to a ryot's hold, 
ing any work which materially adds to 
the value of the bolding, which is suitable 
to the holding, and consistent with its 
obaraoter, and which, if not executed on 
the holding is either executed directly for 
its benefit or after execution is made 
directly beneficial to it. Here the landlord 
did not construct the tank for the benefit 
of the defendants or for the improvement 
of their lands. The water in the tank was 
intended for other tenants and his claim 
was that the defendant tenants bad taken 
the water without his permission. In 
other words they had taken advantage 
behind his' back cf a work which was 
intended for other people. It is therefore 
not open to the appellant to say that the 
plaintiff onght to have taken advantage of 
S. 30 before instituting the suit. There 
were no circumstances which would permit- 
of an application under S. 30, 

Before referring to the authorities on 
the question of what is enhanoementt 
I might point out that S. 189 of the Act 
defines the jurisdiction of the Collector. 
The details of the suit and applioatione 
which a Collector shall hear and deter* 
mine are set cut in Parts A and B of tbs 
schedule. Item 3 in Part A is a suit by a 
landholder to recover arrears of rent. Th® 
second clause of S. 189 states that ’no 
Civil Court in the exercise of its original 
jurisdiction shall take cognizance of any 
dispute or matter in respect of which a 
suit or application might be brought or 
made in the fievenue Court. ThereforSi 
this being a suit for rent within tho 
meaning of the Act it could only be instl* 
tuted before the Colleotor. The moaning 
of the word enbanoed' has been the snb* 
jeot of much discussions In this Coart. 
The disoosBion started when the Bent 
Recovery Act, 1866, was in force and has 
been continued since this Act was replaced 
by the Madras Estates Land Act. The 
earliest case to which we have been refer^*^ 
is that in 10 Mad 262,* where the question 
was whether the landlord bad a right to 
obarge water-oess when a web orop was 
oultivated on dry land or when a second 


4. Thayammal 7 . Muttla, (1887) 10 Mad 388. 
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wet oiop WBB csUiyated on wet land. It 
was sot desied there that water for tbeee 
purposes bad been taken from the pro. 
prietot’s task, and it was held that the 
landlord was entitled to call upon the 
tenant to pay for the extra water and that 
this did not constitute an inorease in rent. 

In that case there was no discussion in 
the judgment on the meaning of 'enhance, 
ment', but the matter was referred to in 
argument. A similar decision was given 
in 12 M L J 22® by ^hite C. J.. and 
Davies J. in 42 Mad 702.^ Phillips and 
Kumaraswami Sastri JJ., held that a 
charge for taking landlord's water is 'rent' 
within the meaning of S. 3 (ll), Estates 
Land Act, and dees not constitute an 
enhancement of rent. A Full Bench of 
this Court oensisting of Bamesam, 'Wallace 
and laokson JJ, considered the question in 
51 Mad 266.® In this case a ryot had 
used for the purpose of cultivating bis 
land water from a tank belonging to Gov. 
ernment, and Government required the 
landlord to pay for the water taken by 
the ryot. The landlord then sought to 
recover from the ryot what he had been 
ocmpelled to pay to Government, and the 
question was whether this was a claim 
for enhancement of rent within the mean, 
ing of B. 24. The reference to the Full 
Bench was made by Srinivasa Ayyangar 
and Curgenven JJ., and I will quote a 
passage from the judgment of Srinivasa 
Ayyangar J. which shows in precise terms 
what is meant by the expression 'en. 
banoement of rent': 

The ezpreseioD 'esbaocemeDt of leot* in ordJ. 
nary SsglUh patlance may apply to two digereot 
tbloge: firstly, to aoy looreate in the amoont 
payable by the teoant to tbe landlord In relation 
to tbe bolding, ard aeoondly, to a larger amount 
being leqoiied to be paid by tbe teranttotbe 
landlord in reppeot of tbe very tblnge that a 
tenant baa been prevlonely enjoying and wltbont 
any fnithec advantegee. Logically epeakiDg, It ie 
only tbe latter that can be regarded aa oonatitot* 
“8 a real enhancement of rent. If in tbe place of 
half a dcien rooms in a 6at the tenant cornea to 
ooonpy two more rooma and tbe rent la propor¬ 
tionately Inoieaeed, It cannot, properly epeaklng, 
be oailea an enhancement of rent; similarly, if 
tbe rent of the tenant ibonid be Inoreaeed, let oa 
uy for eleotilo IJgbta Inatalled in theboaeeby 
the landlord. 

Id dcoidiug ths tefereoos Bamesam aud 
Wallace JJ. held that tbe claim was not a 

6« Venkata Bao v. Valtblllnga Udayan. (1909) 
12 M L J 28. J . \ r 

6 . Boraltaml Goinkkal v. SnbramanlaOomkkal, 
(1928) 16 AIB Uad 419 = 106 1 0 696 s 6i 
Uad 266=64ML7 861 (FB). 


claim for eubaucemeDt within tbe mean, 
ing of tbe Section. Jackson J. dissected 
and in doing so expressed tbe opiuion tbab 
the enbanoement might vary from year to 
year. This would however conflict with 
tbe scheme and the provisiens of tbe Act. 
There can only be an enhancement under 
B. SO or under Ch. 11. S. 30, as I have 
pointed out, deals with special oircum. 
stances under which a landlord may apply, 
but when be applies and the application 
is granted, tbe cider of tbe Collector flxee 
the rent which is to be paid by tbe tenant 
in the future, and he will be liable to pay 
it until it is altered either by a fresh 
application under S. SO or, as tbe result 
of a resettlement of rents under Cb. 11. 
A case on which tbe appellant has placed 
reliance is that of 59 Mad. 5^, which was 
decided by Bamesam and Yenkatasubba 
Bao JJ. There Yenkatasubba Bao J. said' 
(p. 31): 

I fall to Eea hew an extra charge (or water, w ben 
wet crops are raUed on dry land, having regard to 
tbe implications of 6. SO, does not amount to an 
enbanoement, 

and he discussed this question at coneider. 
able length. Tbe appeal, however, did 
not call for a decision on tbe question be. 
cause the evidence showed that the water 
was Government water, and consequently 
tbe tenant could not be required to pay 
any increased rent. Therefore the remarks 
of tbe learned Judge on this question must 
be regarded as obiter dicta. Bamesam J. 
accepted the view which found favour in 
42 Mad 702,^ and with great respect for 
all that was said by Yenkatasubba Bao J. 
we consider this view to be right. The 
question is whether the word 'enhanced' 
is to be given its dictionary meaning or 
whether it is to be given a special mean, 
ing so far as 8. 24 is concerned. This 
difficulty could have been avoided by more 
careful drafting but we have got to oonsi. 
der tbe Act as it is. In our opinion 8. 24 
must be read in conjunction with 8. 30 
and Chap. 11. They contain tbe only 
provisions for enhancement of rent. 6. 3 
(ll) In effect says that money payable for 
water taken without permission shall be 
deemed to be rent. Therefore it can be 
recovered as such and tbe authorities 
show tbab if such water is charged for, it 
does not amount to an enhancement of the 
rent within tbe meaning of tbe statute. 
The claim being one for rent within tbe 
meaning of 8. 8 (11) the Civil Oooit was 
closed to tbe plaintiff and the claim 
oould only be enforced by proceedings' 
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instibuted under S. 77. We bold that it 
w i9 properly ioBbitutad aud that the faob 
that the plaintiff sought to reoover 
somotiiing oxtra for water taken by his 
tenants during tbo three years mentioned 
*n tbo plaint does nob mean that bo was 
suing for oobanoed rent within the mean, 
iog of vS. 24. 

The argument that the terras of the 
patta precluded the plaintiff from insti. 
tuting the Buit must also be rejooted. It is 
true that para. 4 of the patta states: 

It is seltlpd that you should on no aooouot 
demand a reduction or remission of oist cither on 
account of excess inam or want of rain or for any 
other reason and that I should on no account 

-nhinoe the olat at any time on the said kama. 
tbam (holding) 

but when tba patta was drawn up it was 
never contemplated that the tenants 
would take water from the landlord’s tank 
without his permission. The faob that the 
parties did not oonbemplate an increase in 
rent in the ordinary way does not pre. 
lOlude the landlord from requiring his ten. 
ants to pay for something taken without 
his permission. The tenants took the water 
behind the back of their landlord and 
must pay for it. The law says that it may 
jbe recovered as rent and that is what the 
.plaintiff sought to do in the suit out of 
'which this appeal arises. It follows 
that we consider that the decision of 
the learned District Judge is correct 
and that the plaintiff is entitled to hold 
the decree granted to him. It has 
however been brought to our notice, 
that the appellant was in fact a tenant 
tor only one fasli (1338), and he will be 
only liable personally in respect of that 
year. The rent for three years will of 
course be a charge on the land. The 
decree will be modihed to this extent. 
The appeal having failed, the respondent is 
SDtibldd to his coats. 

Yaradaohariar J. - I agree, I ooly 
Wish to add a few words in respect of an 
observation in 33 M L J 355.' which has 
given rise to soma criticism in later oases. 
The principle was there enunciated that 
where new oiroumstanoes have come into 
existence which require new adjustment 
there is no question of enhancement. If 
I may say so with due respect to the 
learned Judges, there was no difficulty 
in applying this priuciple to the facts of 

7. Appaona v. VenkalaramaJiDgaona Bhadnr. 

83°mV,L “ ' ° «‘ = 
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the case then before them, but the 
generality of the language need in the 
observation gives room for criticism. As 
has been pointed out in later decisions, 
the case contemplated in 8. 30 (2) may 
well be held to fall within the general 
language employed by the learned Judges. 
The same difficulty arises with reference 
to the passage in the referring judg. 
ment of Srinivasa Ayyangar J. quoted 
by my Lord in the judgment just deli, 
vered. It ^ therefore appears to me that 
the term enhanoemont” as used in the 
Madras Estates Laud Aot should not bs 
nuderstood either in its etymological sense 
or even in the sense explained in 33 M L J 
355, but in the light of the history of the 
decisions, bearing upon the point in this 
presidenoy. As shown in the judgment 
just delivered, it was well settled under 
the Rent Recovery Aot of 1865 that the 
laudlord was entitled to claim extra pay¬ 
ment when a tenant used the landlord’s 
water for raising a web crop on dry land 
or a second crop on a single crop wet land, 
As a matter of procedure, it had also been 
recognized that a olaim of this kind would 
nob amount to an enbaDcament which 
required the sanction of the Collector under 
the old Act. When Aot 1 of 1903 was 
euaobeii, the Legislature seems to have 
aooepbed this view of the law both as to 
the right of the landlord as well as to the 
necessity for the Collector’s sauotlon. It Is 
only in respaot of advantages which might 
be said to have brought about a new state 
of things that proceedings under 8. 30 
were contemplated and not for temporary 
advantages which at his option the tenant 
might have enjoyed by the use of the 
lahdiord's water in a manner which he 
had no right to do. The combined result 
was achieved by carrying the substanoe of 
the proviso to 3. 11 of the old Act Into 
8 . 30 and by embodying the effect of the 
previous case law in the definition of rent 
in 8. 3 (ll) of the Aot. The very way Id 
which the definition is framed clearly 
implies that prima facie snob a paymeot 
will not be included in tba oonoeptloo of 
rent ; but for the purpose of facilltatiog 
the recovery of the same by the landlord) 
and also with a view to encourage such 
user instead of regarding it as an illegal or 
prohibited aot, the Legislature preferred 
to embody the effect of the case law by 
giving an extended definition to the term 
rent " in the new Aot. It is true that 
as pointed out by Venkatasnbba Bao 
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in 69 Mad 5,* the extension of the defini. 
■tion will not of itself give a right to the 
^amindar to impose a charge but the 
■zamindar was assumed to have the right 
as declared in the older oases and the 
definition was so framed only to indicate 
the manner in which the zamindar was 
entitled to recover it. The distinction bet- 
ween payment for temporary advantages 
of this kind and payment of an enhanced 
rent in the real sense contemplated in the 
Act is clearly brought out, if I may say so, 
in the judgment in 70 M L J 494^ at 
p. 497. In the former case, the basic rent 
Temains the same and the tenant is entitled 
at his option to take the water or not; in 
the latter case, the basic rent itself is 
raised and the tenant will continue to be 
liable to pay the higher rate of rent whe. 
ther he cultivates the land or not and 
whether he takes the water or not, unless 
he takes steps in the manner provided for 
in 8. 32 (3) to get the rent reduced. 

I wish to add a word about another 
point raised by Mr. Suryanarayana, 
namely that the zamindar will be entitled, 
•even under the older decisions, to claim 
payment when water is taken from his 
tank only if there is a contract express or 
implied between the parties providing for 
euch payment. It is no doubt true that 
in many cases there used to be a clause to 
this effect in the pattas, providing for the 
•oontingenoy of the tenant taking water 
irom the landlord’s tank for raising wet 
«rop on dry land or a second crop on a 
single crop wet land, but I cannot accede 
to the contention that the zamindar's right 
is limited to such oases. The appellant’s 
argument is no doubt supported to some 
•extent by the observations of Srinivasa 
Ayyangar J., in A I B 1928 Mad 340 
'hut it is not easy to reconcile them with 
the express provision in the Act which 
■eontemplatea a payment for the use of 
Buoh water even when it is taken without 
■the landlord's permission. It does not 
•seem to me right to assume that the 
Legislature contemplates only a oontrao. 
tual right. Oases which may even be 
regarded as claims for damages on the 
.ground of unlawful nee of water are CQually 
within the terms of the Section ; the 
Legislature preferred that even such claims 
dbould be treated as olaims lor *' rent" 
dnstead of olaims for damages, it being to 


'd. Yeekatayya ▼. Elsiappa, (1938) 16 A1B Uad 
840=1111 0 748. 


the interest both of the landlord and of 
the tenant that such user should not be 
prohibited as tortious (cf. S. 46 of the Act 
of 1908 as to root " being payable even 
by a trespasser). 

Mookett J. — I agree. 

C.r.k./b.d. Appeal dismissed. 
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FULL BENCH 

Leach C. J. Varadachariah 
AND Mockett JJ. 

B. S. Bamachandran and another — 

Petitioners. 

V. 

B. G. Balasubramania Aiyar — 

Bespondent. 

Civil Eevn. Petna. Nos. 1071 and 1072 
of 1935, Decided on 15th December 1937, 
from order of Diet Court, Tinnevelly, 
D/. i2th February 1935. 

# (a) Guardian! and Warda Acl (1890), 
S. 41 (4) — Court thinking that guardian 
acted properly throughout - It bei full die. 
cretion to ditcharge him aod order cannot 
be ehatlenged in reviaion. 

When ibe quondam gaardian baa oomplied 
wUh tbe direoiioQs of the Court cndet eub >9 (3) 
and tbe Court ooneldeie that tbe guardian has 
aoted properly and no reasonable claim oan be 
brooght agalnet him, the Court has full discretion 
in the matter aod can discharge him if it thinks 
fit. Its order cannot be ohallenged in revlsloD. 

..... (P348C3] 

(b) Guardians and Wards Act (1890), S, 41 
(4)—Guardian discharged - Court cannot 
hold inquiry into correctness of accounts. 

Where a guardian has been dlsobarged and has 
filed bis acoounte, the Court cannot hold an 
inquiry under tbe Aot into tbe oorreotoess of the 
aooounts. The Aot provides no maoblnery by 
wbiob an inquiry can be held once a guardian has 
ceased to function : AIR 1926 Mad 97? and 6 
OWN 207, Approved. (P 848 C 2] 

T. L. Venkatarama Iyer — 

for Petitioners. 

K. Bajah Iyer — for Bespondent. 

Leaoh G. J.—Tbe petitiouers are bro. 
thers aod ooDstituted as undivided Hindu 
family. Tbe first petitioner became of age 
in December 1931. Tbe second petitioner 
was a minor when the proceedings out of 
which these petitions arise began. In 1926 
the respondent was appointed guardian 
of the property of tbe petitioners. His 
appointment ceased on tbe first petitioner 
attaining majority in December 1981. On 
this event happening, the respondent filed 
a petition in tbe Court of tbe Dlstriot 
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Judge cf Tinnovolly asking that he be dis. 
charged from bis goardiaoehip. Thereupon 
the petitioners filed two counter petitions. 
Jq one they asked the Court to assign 
the bond which had been executed as 
security fcr the respondent s stewardship 
and the other was for an order directing 
bis accounts to be audited. The respondent’s 
petition was granted, bub the petitioners’ 
applications were both dismissed. This 
Court is DOW asked, in the exercise of its 
powers under 8, 115, Civil P. C., to set 
aside the order cf the Biatriob Judge dis¬ 
charging the respondent and his order 
refusing to direct the bond to be assigned 
to the first petitioner. No application has 
been filed against the order dismissing the 
petition asking for an audit. The answer 
to the question before us depends on the 
construction to be placed on 8. 41 ( 4 ) 
Guardians and Wards Act, 1890. Sub-s. (2J 
of that Seotion states that the powers of a 
guardian of the property of a minor cease 
(a) by bis death, removal or discharge; (b) 
by the Court of Wards assuming superin. 
tendance of the property of the ward ; or 

(oj by the ward ceasing to be a minor. 
8ub*86otioo (3) says : 

^Vheo for any oauee the powora of a guardian 
Mase. (be Court may require him or, if fae la dead, 
hla roprebentailve to deliver ae it dlreola any pro- 
perly in bia poeseaaloQ or control beloogiog to tbe 
ward or any acoounta In hla poaseeeion or control 
relatiog to any paet or preaent property of tbe 
ward. 

Then comes sub-s. f4} which is worded 
as follows: 


When he baa delivered tbe property or acoounta 

ae required by the Court, tbe Court may declare 

him to be diaoharged from bia liabilities aave aa 

ygarda apy Jraud which may Bubaeqaently be 
dlfloovered. ' 


It will be observed that a guardian of 
the property of a minor ceases to be the 
guardian immediately on the ward com¬ 
ing of age, On this event happening, the 
Court may require tbe quondam guardian 
to deliver the property of the ward in his 
possession or control according to its direo. 
Won and similarly require him to deliver 
the accounts which be has kept relating 
to past or present property of the ward. 
That IS as far as tbe Court can go, both as 
regards the property and as regards the 
accounts. When the quondam guardian 
has complied with an order passed under 
sub-B. 3, the Court may in its discretion 
discharge him from his liability as guar, 
dian, save in respect of any fraud which 
may snbeeqaently be discovered. In this 


case it was alleged that the respondent 
had been guilty of maladministration and 
an affidavit in support of this charge was 
filed. After oonsidering this affidavit and 
giving it the weight which he considered 
it deserved, the learned District Judge 
came to the conclusion that the applioa. 
tioDs for the assignment of the bond and 
for HD order directing an audit were fri. 
volous and beitg of the opinion that the 
respondent was entitled to an order dis* 
charging him_ from liability granted his 
petition. It is said that in so doing the 
District Judge erred in Jaw. It is argued 
that on a proper construction of sub-a. (4) 
the District Judge should, in view of the 
charge of maladministration, have refased 
the respondenc bis discharge and should 
have assigned the bond to the first peti. 
tioner. This is reading into sub-section (4) 
something which is not there. When the 
quondam guardian has complied with tbe 
directions of the Court under sub.s. 3 the 
Court has full discretion in tbe matter 
and can discharge him if it thinks fit. The 
learned District Judge did think that the 
respondent was entitled to his discharge 
and accordingly granted it. In so doing he 
exercised a jurisdiction vested in him, and 
it is not open to the petitioners to say that 
this Court in the exercise of its revUional 
powers can interfere with the order. 

In 60 Mad 80* a Divisional Bench of 
this Court, consisting of Phillips and 
Madhavan Nair JJ, held that where a 
guardian has been discharged and has filed 
his accounts, the Court cannot hold an 
inquiry under the Act into the correctness 
of the accounts and determine the amount 
or the property in respect of which the 
guardian is accountable. The correctness 
of this decision has not been challenged; 
nor do we think it can be challenged. Tbe 
same view was taken by the Calcutta 

High Court in 5 C W N 207.^ This being 

so, all that the Court which appointed the 
guardian can do when tbe minor has coon 
of age is to discharge him or refuse to dis¬ 
charge him. In the latter case tbe minor 
will be left to pursue his remedies against 
the quondam guardian by way of e suit. 
The Act provides no machinery by whioh 
an inquiry can be held under tbe Act ones 

a guardian has ceased to function. 

^ 

1 . Sabbaraml Beddl v. Pattabhirama Beddh 

(1936) 13 A I R Mad 977=97 I 0 

Mad 80=61 M L J 349. . 

3. Kabu Beparl v. Sheikh Mahomed, (1991) o 

OWN 307. 
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The proper ooarse for a Ooart whiob has 
appointed a guardian of property to adopt 
on the minor coming of age is to refuse to 
grant a discharge if it appears that there 
is BufSoient reason to keep open the ques- 
tion of the guardian’s liability, and in this 
case to assign to the quondam minor the 
security bond. Similarly, if it considers 
that the guardian has acted properly 
throughout and no reasonable claim can be 
brought against him it should exercise 
the power which it has of discharging the 
guardian. In this case the learned District 
Judge has come to the conclusion that the 
respondent acted properly and has granted 
him discharge. Consequently the order is 
not open to question in revision proceed, 
ings.^ The two petitions before us will be 
dismissed and the respondent will be 
granted costs on one petition, 

O.R.K./D.s, Petitions dismissed. 
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FULL BENCH 

Lbaoh 0. J., Varadachariar 

AND MOCKETT JJ. 

Soora KulaseJcara Chetty and another 

Appellants, 

V. 

Tholasingam Ohetty — Respondent. 

Second Appeal No. 776 of 1933, Decid- 
fld on 13th December 1937, against decree 
of Diet. Court. Oblngleput, in A. S. No. 163 
of 1939. 


U) Cfiminil P. C. (1898). S. 438-Criailo. 
Ku]«t of Practice and Ordert of Madrai His 
Court. Rule 263—Rule 263 cannot be read i 
•aylDg that Dlitriet Maglitrate shall neve 
refer acquittal to High Court. 

Rale 263 has been Ifamad for the saldanoe ( 
plitclot Magistfates in anUabls oases and oanne 
be read as eaylag that a Dlstclot Magtstcate aba! 
noT« refer an aoqalttal to the High Court. ] 

In the opposite way, It woul 
be ultra vires the poweie of the Court. 

UnUtallon Act (1908), Art. 23- 
Persen nroiaeulad either dlscbarsed a 

cha^e or acquittal diimisead—Suit for mali 
cloui proeeeution - Time rune net from die 
charge or acquittal but from dismieial o 
revision petition: 88 Had 8i, Overruled. 

The words *'when the pUlotlff U aoqnlttad ’ 
OBDDot be divorced from the words «the nto 
mtloD Is otherwise terminated". Where there 
fore a perion who la prosecuted U either dleohero. 
«d or acquitted and the revUlon petition died bi 
the oomplalnaot against the discharge or aoqalt¬ 


tal Is dlsmtseed, the proseoutlon prooeedlog termU 
nates only when the revision petition is dismis¬ 
sed and not on tho discharge or acquittal. The 
limitation for a suit for malloiouj prosecution 
therefore begins to run from the dlemissa) of revl. 
Sion petition and not from tho dieoharge or 
acquittal : AI R 1920 Mad 151, Approved : 23 
Mad 24 Overruled. [P 362 C 1] 

D. Ramaawamy Iyengar for 0. 8, Ven. 
kataohariar — for Appellants. 

Srinivasa Baghavan and Thiyagarajan 
— for Respondent. 


Leaob C. J. — The respondent filed a 
oomplainfe against the appellants before 
the bench of Magistrates of Saidapet, in 
which he aooused the appellants of assault, 
insult and criminal intimidation. The 
charges against the 2nd appellant were 
dismissed on 23rd September 1930 and 
he was aooordingly discharged. The ease 
proceeded as against the first appellant 
and resulted in his aoqnittal on 25th May 
1931. The respondent was nob satisfied 
with the deoision of the Magistrates and 
he filed two applioations in revision, one 
against the discharge of the 2nd appellant 
and the other against the acquittal of the 
first appellant. These applications were 
filed in the Oourb of the District Magis¬ 
trate of Gbinglepat and were heard by 
him. The hearing resulted in the dismis. 
sal’of the petitiongion 13th July 1931. 
On 12th July 1932 the appellants filed a 
suit in the Court of the Distriot Munsif of 
Chingleput for damages for malioious pro. 
seoution. The Distriot Mnnsif dismissed 
the suit on the ground that it was barred 
by the law of limitation and this decision 
was upheld on appeal by the Distriot 
Judge of Chingleput. Therefore we are 
called upon^to decide whether the suit was 
barred by Art. 23, him. Act. That Arti. 
ole fixes the period of limitation for a suit 
for malioious proseoutlon at one year and 
time begins to ran "when the plaintiff Is 
acquitted or the proseoutlou is otherwise 
terminated." In dismissing the appeal, the 
learned Distriot Judge relied on the deoU 
Sion of this Court in 23 Mad 24^ and on 
the deoision In 47 Bom 28’ and declined 
to follow the deoision in 62 All 653,’ 

Tho ease in 23 Mad 94^ was an appeal 
decided by Bubramani a Aiyar and Moore 

1. Namyyi v. Besbayya, (1900) 98 Mad 34. 

3. Pnnhortam Vltbaldai v. Bavjl Harl, (1993) 

9 AIB Bom 909=6710 764=47 Bom 96= 

94 Bom L B 607. 

8 . Madan Mohan Bingh v. Bam Suodat Singh, 

(1980) 17 AIB All 896=1988 Or 0 449=196 

10 464=62 AU 668=1980 A L 2 886. 
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J-T, It arrpo out of a suit for damages for 
malicious rroseiution. which had been 
inntituted muro than a year after the date 
of tbo ac'iuittal, but within a year from 
the dismi^sf.! of a revision petition filed by 
tbo prosecutor against tbo acquittal. The 
learned Judges held that the period of 
limitation began to run whon tbo appol. 
lant was acquitted, treating tho order of 
acquittal as being final. In 47 Horn 2B^ 
Maolocd C. J and Kanga J. decided that 
the period of limitation ran from the date 
of the order of discharge on the ground 
that the cause of action would not be sue. 
pended beoau-e further prooeedinga might 
bo taken either by the Government or by 
the complainant in order to get the order 
of discharge set aside. On the other hand 
in 52 All .553^ the Allahabad High Court 
hold that an application for revieioo of an 
order discharging an accused person could 
be deemed to be a oontinuation of the pro. 
seoution, or a fresh prosecution in itself, 
and therefore when theeuit was instituted 
within one year of the dismissal of the 
application for revision it was in time, 
notwithstanding thatmorethanlQ months 
had elapsed from the date of discharge. 
The learned Judges however remarked 
that in a case where the prosecution ended 
in acquittal, the language of Art. 33 left no 
room for argument with regard to the 
Qommenoement of limitation, as the Article 
specifioally provides that limitation is to 
run from the date of acquittal. We con. 
aider that in these oases the real signifi. 
canoe of an application for revision has 
not been realized and we are unable to 
accept the Allahabad High Court’s reading 
of Article 23. 

Section 435, Criminal P. C., provides 
that the High Court or any Sessions Judge 
or District Magistrate or any Sub Divi. 
sional Magistrate empowered by the Local 
Governmeut in this behalf, may call for 
and examine the record of any proceeding, 
before an inferior Criminal Court for the 
purpose of satisfying itself or himself as 
to the correctness, legality or propriety of 
any finding, sentence or order recorded or 
passed, and as to the regularity of any 
proceedings of an inferior Court. Under 
8. 436 the District Magistrate may him 
self make or direct a Subordinate Maeis* 
trate to make farther enquiry into a com! 
plaiDtf wbioh has been diemUaed under 
S. 203 or eub.s.(3)of 8.204, or into the 
case of a person accused of an ofifenoe who 
has been discharged. S. 438 provides that 


the Sessions Judge or District Magistrate 
may, if he thicks fib, on examining under 
S 135 or otherwise the record of any pro. 
oeedieg. report for the orders of the High 
Court the result of bis examination. Thsse 
SeotioDs are very widely drawn. 8. 4lT 
states that the Local Government may 
direct the Public Prosecutor bo present an 
appeal to the High Court from an order of 
acquittal passed by any Court other than 
a High Court, but this Section does not 
limit the powers of a District Magistrate 
m calling for a record from a Subordinate 
Magiatrats, and tbsro is no Bcotion in tbo 
Code of Criminal Procedure which does 
limit this right. Therefore it follows that 
if a District Magistrate considers that a 
person has been acquitted who should not 
have been acquitted, he can report the case- 
to the High Court with a view to that 
Court ezoroiaing ita powors of revision. 

The learned advocate for the respon. 
dent in this connexion has laid great stress 
on B 263 of the Criminal Buies of Practice 
and Orders of this Court. That rule states 
that when a District Magistrate is of opi¬ 
nion that an order of acquittal is wrong, 
and that such order should be set aside, he 
should request Government to prefer an 
apeal under 8. 417, Criminal P. C. and 
should not report the case for the orders 
of the High Court under S. 438 of 
the Code. But this rule does not say 
that he shall not report such cases to 
the High Court for its orders. If it did, 
the rule would be ultra vires the powers 
of the Court. The rule has been framed! 
for the guidance of District Magistrates in 
suitable oases, and cannot be read as say. 
ing that a District Magistrate shall never 
refer an acquittal to this Court. That the 
Court OSD rovioo an order of acquittal waa 
recognized by a Full Bench of this Court 
consisting of Sohwabe 0. J., Oldfield and 
Coutts.Trotter JJ. io 45 Mad 913.* The 
learned Chief Justice in the course of his 
judgment pointed out that where there ie 
an appeal by the Public Proeeoutor or the 
Crown from an acquittal, the Court sets its 
face against revision; but where a private 
prosecutor, having no power to appsat 
comes to the Court in revision it certainly 
is open to the Court to hear him. The fact 
that in such a case the High Court seldom 
interferes does not mean that it will never 

4, Bankarallogam Madallar v. Narayana Moda* 

Har, (mi) 9 A I R Mad 609=68 10 616^ 

33 OLJ 683=46 Mad 918=43 ML? 86^ 
(PB). 
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interfere, and it has interfered in a suit¬ 
able case, as is shown by the iodgment of 
Wallaoe J. in 51 Mad The position 
therefore is this : the prosecutor may file 
an application before the District Magis- 
trate for revision of an order of discharge 
or of acquittal passed by a Subordinate 
Magistrate and on such a petition being 
filed it will lead in a proper case to the 
setting aside of the order of discharge or 
of acquittal as the case may be. If the 
order of discharge is set aside, a further 
inquiry will be ordered and in the case 
where an order of acquittal is set aside a 
retrial will be directed. 

The judgment of the Privy Council in 51 
M L J 42® has great bearing on the ques¬ 
tions now before us. The appellants in that 
case were accused with two others of 
rnurder. The appellants were discharged by 
the Magistrate who first dealt with the 
case, but the Sessions Judge called for the 
record and after notice to the appellants 
considered whether further enquiry should 
be ordered into the charge which had been 
preferred against them. After hearing the 
argumepta the Sessions Judge came to the 
conclusion that the order of discharge had 
been properly passed and refused to com. 
mit the appellants for trial. The appeal 
to the Privy Oonnoil arose out of a suit 
which followed for damages for malicious 
prosecution. The appellants succeeded in 
the trial Court but on appeal to the Court 
of the Judicial Commissioner of Oudh the 
judgment of the trial Court was reversed 
The Appellate Court held that in an action 
for malicious prosecution the plaintiflf has 
to prove (1} that he was prosecuted by 
the defendant; (2) that he was innocent of 
the charge upon which be was tried; (3) 
that the prosecution was instituted against 
him without any reasonable and probable 
cause; and (4) that it was due to a mali. 
clous Intention of the defendant, and not 
with a mere intention of carrying the law 
Into effect. Dealing with this statement 
VlBoonnt Dunedin who delivered tbejudg. 
ment of the Judicial Committee observed : 

Bhrn7d‘be!“Thl; erroneow. U 

termlnatfiV In proMedlogB oomplained of 

***• plaJnUfI If from their 
nature they were capable of eo termloatlog’ Thle 
pbraaeology may be foand fa the jndgment o f 

6. Venkata Kaov. PidmaBabha Bain (lOCTI 

A I E Mad 981=106 1 C 669=61 Mad i0O= 

88 Cr L J 967=88 M L J 629. ° 

6. BalbbaddarfiJogh v, Badri Bah! (1926118 AI B 


Montoguo Smith .T. Id {if67) L B 9 C P 084? at 
p^688. But ibo pMctica was in acoordacco wiih 

thefo woJde long kn-lore that case, Uuder the old 
forms of pleadir g a deolaration if the law were 
really as the Judges io this cafe dellced it. would 
Inallca^es where there had not bem an actual 
acquittal, have been b^id if tborc were not added 
the statement that the plaintiff was innocent of 
the crime charged. The reports may bo searched 
m vain for any declaration so found bad, though 
there were many oaseu where prosecution bad 
terminated without acquittal. There was con¬ 
troversy as to what terminated proceedings as, e g. 
whether a Moffe prosequi of tha Attorney-Oeoeral 
was a termination. But at any rate It wjis quite 
settled that a prosecution comes to end when a 
Magistrate declines to commit. .. Acoordlogly in 
Sullen and Leake’s Precedents, 8tb Edn. at p. 434 
the regular form is given for an action for mali' 

ojoua prosecution when tbe plalntifl has been 
arrested and brought before a Magistrate. After 
narrating the arrest and the charge, it ooDlitues: 
The said Jufiticehaving heard the said charge dls- 
mleeed the same and discharged the plaintiff out 
of custody, whereupon the said proceedings ter- 
minated.” In the present case it was euffioient lot 
the appellants to prove, as they have done, that 
the criminal proceedings threatened on account 
of the disclosure contained in tbe confessions of 
Baghuoaih and Teja ended so far as they were 
concerned when the Sessions Judge finally refmed 
to commit them for trial. That opeoed tbe way 
for the proof of the next proposition that the rea- 
pondents had Instigated tbe proceedings mall* 
oiously and without probable oaueo. 

The SeaaioDs Judge finally refused to 
commit the appellants for trial as the 
result of proceedings before him following 
the dieoharge by the Magistrate who held 
the inquiry. The principle which applies 
here was stated by Williams, Byles and 
Keating JJ. in (1861) 10 C B (N S) 692® 
at p. 6u4 in these words: 

It Is a role of law, that no one shall be allowed 
to allege of a still depending suit that It is unjust. 
This can only be decided by a judicial deiermloa- 
tloD or other final event of the salt In (he regular 
course of U That Is (he reason given in (he oases 
which established the doctrine, that. In actions 
lor malicious arrestor proaeoutlon, or the like, it la 
requisite to state in tbe declaration tbe deter¬ 
mination of (he former suit In favour of (he plain* 
liui beoaoee ihe want oi probabla oauB6 oaonot 
olberwUe be properly alleged. 

Now. when did tbe proseoution proceed, 
ings terminate in this case? We consider 
that the answer must be that they ter. 
minated on I3tb July 1931 when the 
District Magistrate dismissed tbe revision 
petitions and that this answer Is given by 
the decision in 61 M D J 42.® Until those 
petitions were dismissed the prosecution 
case was before the Court. Aud it seems 

7. Baseble v. Matbews, (1867) L B 2 0 P 684 

= 86 L J M 0 98=16 h T 417=16 W E 839. 

6 , OUdlog V. Byre. (1861) 10 0 B (N 8) 692 = 81 

L J 0 P 174=6 Ij T 186=9 W E 946. 
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lio 09 that it does not lis in the mouth of 
tho respondent proseoutor to say that 
the proccodinRS had terminatsd so far 
as appellant 2 was ooDoerned on his 
di-ieharRS and so far as appellant 1 was 
concernod on his acquittal. The pro. 
oeodinRS had not terminated, heciuga he 
took further steps with a view to seouring 
their oonviotioo. Too learnel advocate 
for the respondent says that in any event 
the suit is barred so far as appellant 
1 is oonoerDod, as he was aoTJitbod and 
Art. 23 provides tbit time shall run from 
the date of the acquittal. This argument 
ignores the wording of the Article and the 
reason for the rule that so long as proceed¬ 
ings are pending the accused shall nob be 
allowed to sue _ The wording "when the 
plaintiiT is acquitted cannot be divorced 
from the words “or the prosecution is 
otherwise terminated”. In our opinion 
the Article provides that time shall run 
when the plaintiff is acquitted or when 
the pro30ontioD comes to an end in some 
other manner. If the acquittal is followed 
by other proceedings the proseontion is 
terminated nob by the acquittal bub by 
ibbe order passed in the subsequent pro. 
ioaedings and this oonstruotioci was placed 
on the Article by a Bench of this Court 
oonsisting, of Bakewall and Phillips JJ. in 
A I B 1920 Mad 151=57 I 0 635®. It 
follows from what we have said that the 
case in 23 Mad. 24^ was wrongly decided. 
The appeal will be allowed and the case 
remanded to the trial Court for decision 
on the merits. The appellant will be 
entitled to his costs in this Court and in 
the District Court. There will be a direo. 
tion for the refund of oourt.fee both here 
and in the District Court. 

O.R.K./d. S. Gate remanded, 

9. Srlramala v. Sabba Bao, (1920) 7 A I R Mad 
161=67 I 0 636. 
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SPECIAL BENCH 

Leach 0. J. Varadaohariar 
AND King JJ. 

Commiationer of Income-tax, Madraa 

V. 

8.L, Mathiaa. 

Petition decided on 13fch Ojfcobar 1937 , 

for leave to appsal to Privy Council from i 

iudgmsut of Pall Beach, D'. 29th April 
1937, reported in i Z 5 1937 745 

\F B), 


Mathias (8 B) [heath G. J.) i, 

' S'L'" S' *10 - lalarproU. 

, Mon of Proviio 2 to S, 4 (2). locoote-u* Act, 
IS substdotial question of law, 

a iotsrpretaUoa of Proviso 2 to 

B 4 12). Iuooai 5 .tai .\ot. I 3 a eobsUotlil qaotHoo 
01 li« within the moaning of 8 . 110, Civil P. Q 

, CP 362 0 2] 

^ lb) l ioms lax Acl (1922), S, 66 .\-Ii, 
srant.ag leave for appeal to Privy Council 
High Court cannot impoie conditioa that 
appellant shall bear respondent's coils, 

appeal to Privy Ooanoll, 
the High Court has no power to impose a 
condition that the appellant shill bear and pay 
the ooeta of the respondent : A I R 1923 Mai 
232,Rel.on, [P 352 0 2 ; P 353 0 1 ] 

(0 Civil P. C. (1908), S. no ~ AppliciHoa 
for leave to appeal to Pi-ivy Council from 
decHloTi of High Court on effect of Provtio 2 
to S. 4 (2), incoms.tar Act — Asseiiae as 
pUnler carrying on Urge business in Mysore 
btate — Actual amount of tax involved in 

appeal Rs.3509 - Still leave held should be 

granted. 

An assesses carried on as a planter a large 
business In the Mysore State. The Inoome-tax 
authorities applied to the High Court for leave to 
^peal to the Privy Caunoil from the deolslon of 
High Court on the ofleot of Proviso 2 to 8 . 4 (2), 
iDoome-tax Aot. The aatual ameunt of tax 
Involved In the appeal was Rs, 9600. 

Held that though the actual amouot of the 
tar was Rs. 3500 the qusitioa would arise each 

year while thsassessee remained In the business. 

-Lhereforo 1 q the end the amount of tax will be 
vary oonsldatable and henoe applloatlon shonld be 
granted: AIR 2923 Mad 232, Disting, 

(P 363 01] 

M. Patanjali Saatri— for Gommiaaioner 

of Inoome4(US, 

M, Subbaraya Aiyar — for Asaesaee. 

Leach C. J. ^ The Oommiagioner of 
Inooma.tax appliaa for a oertlficate per. 
mibting him to appeal to Hia Majeaty-iu. 
Oounoil in reapeot of a deoiaiou of this 
Court on the effect of Proviao 2 to 3. 4 (3)i 
Inoome.tax Aot. There can be no doubt 
that the question involved is a sabatau* 
tial question of law. Aa a matter of faflt 
this Court placed a different interpreta¬ 
tion on the proviao from that plaoed upon 
lb by the Oaloutta High Court. The 
application is however opposed by the 
respondent on the ground that an appeal 
to His Majesty-in-Oounoil would put him 
to oonaiderable expense. He contends that 
if leave is granted, it should be subject to 
the condition that the inoome.tax autbori* 
ties pay bis coats. It is quite clear that 
we have no power to impose any snob 
oondltion and this was pointed out by 
this Court in 44 M L J 217.* Oar powarg 

1. Rajeawara Sstbupathl v. ThlraaeslakaoUm 
Bsival, (1928) 10 A I B Mad 83i=T810 SBO 
=44 M L J 91T. 
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.are oonfioed in this respaot to those 
oonferred by S. 66.A., Inoome.tax Aot, and 
the provisions of the Coda of Oivil Prooe. 
dare, whiob have been made applicable 
to suoh appeals. Their Lordships of the 
Privy Council have, on oooaaioas, stipulat- 
ed in granting special leave to appeal that 
the appellant shall bear the costs. But 
we have no such powers, as I have already 
indicated. When the appeal is beard in 
the Privy Council, their Lordships will 
than decide the question of coats. 

The learned advocate for the respon- 
dent also says that leave should not be 
granted because the amount involved is 
leas than Bs. 10,000, The actual amount 
of the tax in question is Rs. 3500. But the 
respondent carries on as a planter a large 
business in the Mysore State and the 
question will arise each year while be 
remains in this business. Therefore in 
the end the amount of tax will be very 
considerable. The learned advocate has 
in this connexion referred to the decision 
in 44 M L J 917/ as the Court there 
refused leave to appeal to His Majesty. 
That was a case in which the petitioner 
was wishing to oballenge a decision in 
respect of arrears of rent. There was a 
large number of respondents, bat in each 
ease the amount owed or alleged to be 
owed was very small. The decision does 
not apply to the present case because the 
amount involved, as I have indicated, is 
really substantial. The application for 
a oerbi6oate will therefore be granted. 

O.rk./d.s. Application granted. 
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FULL BENCH 

Leach 0. J., Varadachariar 
AND King JJ. 

A. N. G. T. Subhiah Thevar and 
others — Appellants. 

V. 

N. B. Samiappa btuialiar and others 
—Bespondents. 

Appeal No. 287 of 1932, Decided on 3rd 
paoember 1937, against decree of Sub. 
Judge, Titavarur, in 0. 8. No. 36 of 1930. 

« (a) Truit Suit agtiaii irutlae - Lou 
oeeaaloDed to Iruil^Soil to make it good - 

An. 120 aod not At*. S8. Umitalloo Act. 
«ppUei. 

ArIloU 180 of 8oh. I appUai to a lait fiiad 
•galnik a ktaakea ot ex-ttattM to mikt good tha 
loai luitiloed b7 the trait by taaaon of hii omitilon 
1088 M/16 A 46 


to ooUeofc moceye duo to the trust and not Art. 36' 

-559 and 

AIR 1936 Bom 30, Ref.\ 33 Mad SOS. Dissent. 

,Kw: •» -r. [P 356 0 2] 

(b) Limitation — There must be parly cap. 

able to sue before applying law of limitation. 


There oan be no cause of action until there is a 
party capable of suing and until there is a cause 
of action, there can be no question of tho law of 
limitation oomiog into operation : AIR 19I6 
P C 202; AIR 1930 P C 210 and AIR 1923 
Cal 1, Ref, [p 3 gg ^ gj 

^ (c) Trust — Suit against trustee - Loss 
occasioned to trust — Suit to make it good 
—btartiDg point of limitation — Commence- 

menl of time depends on circumstances of 
each cafe. 

If a sole trustee of a public trust commits a 
breach of trust, the loss cannot be made good, 
without voluntary aotion on the trustee’s part 
until there is a new trustee. Tho right to sue In 
such a case would have to bo in abeyance until a 
new truetoo wae appointed. In which case the 
period of six year^’ limitation would not com¬ 
mence until a new trustee had been appointed. If 
there are other trustees who are themselves not 
liable, the period of limitation will start running 
immediately the lose is oooasloned, because they 
will have in themselves the right to sue their oo* 
trustees for the loss ocoaeloned by him. Of course, 

If the eo'trnetees have also made themselves liable 
for the breach of trust, the position would be the 
same as In the case of a defaulting sole trustee 
In the case of a private trust, the oestul qui 
trust would ordinarily have the tight to sne from 
the date of the breach of trust. It will therefore 
depend on the oitoumetaoces when time will 
oommenoe to run. [p 356 0 2; P 357 0 1] 

V. Rajagopala Aiyar and T. V. Ramiah 


„ ^ . , .. ^ for Appellants. 

K. Rajah Aiyar and E.Snndaralingam— 

for Respondents, 

Order of Referenoe 


Varadachariar J. — The only point 
arising for determination at this stage is 
the qaestion of limitation on which the 
lower Oonrt held against the plaintiffs and 
dismissed the suit in limine. The plain¬ 
tiffs and defendant 3 were the trustees of 
a temple on the data of tbe institation of 
the suit. Defendant 1 was tbe managing 
trustee of tbe temple from 1921 cp to 
September 1927; defendant 2 is said to 
have been tbe trustee from 26tb July 
1914 to 8th February 1928; defendant 3 
was appointed trustee on 22nd May 
1927 while the plaintiffs ware appointed 
trustees only in June and July 1928, The 
suit was instituted on 15tb September 
1930 olaiming that the defendants shonld 
be directed to pay certain amounts to the 
plaint temple in the following olronm. 
stanoes: Two schedules, Sobs. A and B, 
were attached to the plaint. Sob. A men- 
tions items of amounts due to the temple 
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up to faeli 1^*32 which remaiDed nncol- 
leoted up to the date of the suit. Sob. B 
DaeotioDS amounts said to have accrued due 
to the devasthanam subsequent to the 
comcDeDcecoeDt of fasli 1332, and remain, 
ing uncollected up to the date of the suit. 
The plaint refers to the difBculties eitperi. 
enoed by the plaintiffs in getting posses, 
sion of the account books relating to the 
trust after they wore appointed to the 
office and proceeds to say in para. 7 that 
on a scrutiny of the accounts and dccu. 
ments handed over by defendant 1 it was 
found that the various amounts speoihed 
in Sobs. A and B bad not been collected 
and that as many of thenc had become 
barred the temple had been put to loss 
thereby. There was a further allegation 
that in respect of items which bad become 
barred even before the defendants took 
office, the defendants would be liable to 
the temple by reason of their failure to 
take steps against their predecessors in 
office to recover damages under that head. 

It is to this claim that the defendants 
pleaded the bar oftlimitation under Art. 36, 
Lim. Act. The learned Subordinate Judge 
held that the plea was well fouuded and 
was supported by the decision in 33 Mad 
308‘ and accordingly dismissed the suit. 
Hence this appeal. It cannot be denied 
that the decision in 33 Mad 308^ does 
support the defendants* contention. But 
there is very little discussion of the ques¬ 
tion in that judgment and no reference 
has been made in that judgment to 20 
Mad 398* which olearly proceeded on the 
footing that an action like the present 
would he governed by the six years’ rule, 
apparently under Art. 120 though the 
Article is not speoifioally referred to. We 
might add that there are several reasons 
which in our opinion make it unreason, 
able to bold that Art. 36 applies to a case 
like the present. The words "oDalfeasanoe, 
misfeasance and non-feasance” may not 
perhaps be said to be inappropriate words 
to be applied to a trustee; but, it hardly 
seems to us right to speak of a claim like 
the present on behalf of the trust as a 
claim for compensation. We may in this 
connexion refer to Column 1 of Art. 98 
which uses the very language found in 
illustration (a) to 8.23, Trusts Act, namely 
that the trustee is in snob oases liable to 

1. Subramanla Alyar v.'Qopala Alyar, (1910) 93 

Mad 808=7 I 0 898=80 M L J 638. ' 

fl. Ranga Pal v. Baba, (189T) 20 Mad 390, 


make good to the trust estate the amount 
lost by reason of his breach of trust. 
Beferring to Column 3 of Art. 36 we may 
also point out that it will be soaroely 
reasonable to expect the very trustee who 
has been guilty of breach of trust to take 
steps against himself to recover damages 
for the benefit of the trust, whereas 11 
Column 3 of Art. 36 is to be applied, the 
suit would become barred on the expiry of 
two years from the date of misfeasanoe, 
malfeasance, or nonfeasance irrespective 
of the fact that the same trustee may con. 
tinue in office. 

Again, comparing Column 3 of Art. 36 
with Column 3 of Art. 98, it will be uotioed 
that where a claim like the present is made 
against the estate of a deceased trustee, 
limitation starts from the date of the 
trustee's death and if loss has not resulted 
on that date, from the date of the loss. It 
could soaroely have been intended that 
when a breach of trust has been com. 
mitted by a trustee by negligence to collect 
trust funds, limitation could start imme. 
diately on the date of the breach of trust 
if the action to recover the amount of the 
loss should he brought during bis lifetime, 
but there should be a fresh starting point 
from the date of his death or from the 
date of the loss, when the loss is sought to 
be made good out of bis general estate. 
These considerations lead us to think that 
it oonld not be the intention of the Legls. 
lature that the general language of Art. S6 
should be applied to a well-known category 
of oases In the law of trusts. It is true that 
there is no Article (corresponding to Art. 98], 
wbioh speoifioally deals with actions for 
breach of trust brought during the 
time of the trustee or ex-trcstee. Bub the 
absence of such an Article will only to 
the application of Art. 120, to such aotlo» 
and will not justify the Court putting eo 
unreasonable interpretation on Art. 36. Ii> 

A I E 1936 Bom 30,* the learned Jndg» 
were of opinion that a suit similar to 
present would be governed by Art. 130. 
It has not been seriously contended befo^ 
us that the present case is governed jy 
8.10, Lim. Aot : vide 41 Mad 819.* Tbo 
only question therefore is whether the oe®® 
is governed by Art . 36 nr hv Art. 130» _ 

3. Bfalriobai Dlnahaw v. NavrojI 

2B A I R Bom 30=160 lO 612=37 BoO " ® 

946. 

4, Tbolaaingam Ohetll v. Vedaohella 

(1918) 6 A I R Mad 694=42 I 0 

Mad 319. 


1938 Sdbbiah Thevab t.Sauiappa Mudaliar (FB) (Lcaoh 0 . J .) Madras 355 


If Art. 120 is to be held appHoable, the 
farther qaestion will arise, what is the 
starting point. The general expression 
right to sne aoornes’ has been held in 
several oases to be an expression that most 
be construed in the light of the substantive 
law. There oan be no doubt that in 
several English oases and in A I R 1936 
Bom 30,^ limitation has been held to 
oommenoe to run from the date of the 
breach of trust. Whatever may be the 
appropriateness of this view in the oase of 
private trusts where the beneficiary may 
bo expected to enforce his own rights, 
there are obvious difficulties in applying 
this view to public trusts where, as long as 
the trustee remains in office, there may bo 
no other person entitled to sue the trustee 
to make good the loss occasioned by the 
breach of trust unless some member of the 
public takes steps to institute a suit under 
S. 92, Civil P. C., and have a receiver 
appointed in whom the right of action may 
be vested. Here again Ool. 3 of Art. 98 
would rather suggest that the date of the 
cessation of the trusteeship whether by 
death or otherwise may be a reasonable 
starting point, but there is no authority 
whioh^ specifically supports that view. 
Even if the starting point under Art. 120 
is held to be the dates of the various 
breaches complained of, the decree of the 
lower Court dismissing the entire suit oan. 
not be sustained, because according to the 
plaint allegations, some of the breaches of 
trust might have happened within six 
years of the institution of the suit. 


It is therefore necessary for the purpos 
of the case to decide whether Art. 36 c 
Art. 120 is the proper Article applicable t 
a suit filed against a trustee or ex.truste 
to recover the loss sustained by the true 
by roasoQ of his omission to oollsot moDoy 
due to the trust. In view of the oonflio 
between 20 Mad 398* and 33 Mad 308, 
we would refer the question to a Pal 

I fu fche opinioi 

I# ?Sa °° question whethe 
II Art. 120 is applicable, what la the start 
ing point. 

Opinion of tho Fall Benoh, 

ombraoai 
may be etated ai 
fellows ai) Does M. 36 or Art, laO oi 

filed against a trustee or px-trasteo to maki 
good loss sutalned by the tmst by reasoi 
Of hU omission to collect moneys due to tb( 


trust ? (2) If Art. 120 is applicable, whan 
does limitation oommenoe to run ? 

Article 36 relates to suits for compensa¬ 
tion for malfeasance, misfeasance or non. 
feasance independent of contract, and not 
specially provided for in the schedule of 
the Act. It fixes a period of two years 
from the date when the malfeasance, 
misfeasance or nonfeasance takas place. 

residuary Article. It fixes 
a limitation period of six years in respect 
of suits for which no period of limitation 
is provided elsewhere in the Schedule and 
time begins to run when the right to sue 
accrues. It has been necessary to refer 
the questions set out above to a Full 
Bench because there are conflicting deoi. 
sions of this Court with regard to the first 
question, and the second question follows 
if Art. 120 applies, beoause in some oases 
for more than six years there may be no 
one in a position to sue. In 20 Mad 398* 
Shephard and Davies JJ. applied Art. 120. 
In 33 Mad 308,^ Sir Ralph S. Benson, 
Offg. 0. J. and Krishnaswami Aiyar J. 
considered that Art. 36 governed a suit 
of the nature of the one under discussion. 
In 20 Mad 398* the plaintiffs and the 
defendants, together with one Subbaraya 
Pai, were the trustees of a temple. Subba. 
raya Pai died in 1881, but for some years 
before his death be was left in exclusive 
management of the temple affairs. He 
was succeeded in the management by the 
defendants, who remained in management 
of the temple until 1891, when their co- 
trustees filed the suit to exolude them 
from trust and to compel them to make 
good sums lost as tho result of breaches of 
trust alleged to have been committed by 
them. The question whether 8. 10, Dim. 
Act, applied was discussed and the Court 
was of the opinion that it did not. It was 
however held that the defendants were 
liable for the loss occasioned by them 
within six years from the date when the 
suit was instituted. Art. 120, Lim. Act, 
was not specifically referred to, but as the 
Court decided that the period of limita. 
tion was six years it follows that it con¬ 
sidered that this Article applied. In S3 
Mad 308* the suit was instituted by the 
plaintiff as the trustee of a temple for 
recovery of a sum of money representing 
the loss to the temple occasioned by 
breaches of trust committed by the father 
of the defendant, be having been the pre- 
ceding trustee. The euit was dismissed 
on the ground that it was barred by the 
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of limitAbioD. On appsal it was 
arfiued that Art. 98 was applicable, bub 
the arqument was rejected as the Court 
was of the opioiou that the suit against 
the father was time.barred under Art. 36 
and therefore no suit would lie against bis 

0OD. 

Another case bearing on the hrat 
question embodied in the roferenoe and 
quoted to us is that of AIR 1836 Rom 
30,® where a Division Bonoh of toe Bom¬ 
bay High Court held that a suit against 
trustees for alleged breaches of trust was 
governed hj Art. 120 and time began to 
run from the date of the breach. In none 
of these cases however was there any 
real discussion of the questions now under 
consideration, In 20 Mad 39S® and in 
AIR 1936 Bom 30® the learned Judges 
took it for granted that Art. 120 did apply 
a.nd^ in 33 Mad 308* the discussion was 
limited to the application of Arts. 36 
and 98. I may here mention that my 
learned brother Varadaohariar, sitting 
alone, held in 40 M L W 275® that a suit 
by a trustee of a temple against a previous 
trustee to recover moneys misappropriated 
by him was governed by Art. 120 and not 
by Art, 6l or Art. 62 Limitation Act, and 
that DO cause of action accrued to anybody 
as long as the defaulting trustee continued 
to bo in ofBoe. This decision really embo. 
dies the answers to the questions under 
reference. 

Article 36 applies to torts not specially 
provided for, and if it stood alone there 
would be little to indicate that it was not 
intended to apply to breaches of trust of 
the nature of those we have now in mind. 
But there is Art. 98, and when the two 
Articles are oonsidered together there are 
strong indications that the Legislature did 
not intend Art. 36 to apply to trustees. In 
the 6rst place, in Art. 36, the word "com. 
pensation" is used, which is the appro, 
priate word to apply in oonnexion with a 
suit to remedy an injury to a person or a 
person's property. Art. 98 speaks of suits 
* to make good" the loss, which are more 
appropriate than the word “compensation" 
when the loss is not a personal one. Then 
it must be remembered that when the 
prescribed period of limitation has oom 
menoed it continues until the sands have 
rnn out. Something may happen to start 
a fresh period of limitation, bnt t hat is 

6. Kfiflhna Kudva v. UnM Sti Venkataramana 

So M L W 276 ^ ® I ° 


another matter. If Art. 36 were to apply 
to an act of non-feasance on the part of 
the trustee, it would mean that if the 
trustee lived he would be free from all 
liability in two years, but if he died before 
the two years had elapsed his estate would 
continue to be liable for another three 
years.^ This could never have been the 
intention of the Legislature and leads in 
itself to the conclusion that Art. 36 does 
not inolude wrongs committed by trustees 
in respect of trusts. As Art, 36 does not 
apply, the only Article whioh can apply to 
a suit like tbe one out of whioh this 
reference arises is Art. 120 and we answer^ 
tbe first question accordingly. 

With regard to the second question, it 
will be observed that Art. 120 declares 
that limitation shall start to run when 
the right to sue accrues. There can be no 
oauee of action until there is a party oap- 
able of suing and until there is a cause of 
action there can be no question of the law 
of limitation coming into operation. See 
(1821) 5 B Aid 204=24 R R 325='106 
E R 1167,® 20 C W N 833,^ 50 Oal 49® and 
11 Lah 657.® It follows that if a sole! 
trustee of a public trust commits a breach 
of trust the loss cannot be made good, 
without voluntary action on the trustee’s 
part, until there ig a new trustee. Thfi, 
right to sue in snob a case would have to 
lie in abeyance until a new trustee was 
appointed, in whioh case the period of six' 
years' limitation would not oommenoe 
Until a new trustee bad been appointed. 

If there are other trustees who are them* 
selves not liable, the period of limitation 
will start running immediately the loss ie 
oooaaioned, because they will have in 
themselves tbe right to sue their oo- 
trustee for the loss occasioned by him- 0( 
course, if tbe oo-trustees have also made 
themselves liable for the breach of trust 
the position would be the seme as in the 
case of a defaulting sole trustee. In 
case of a private trust, the cestui gue trust 
would ordinarily have the right to suej 
from tbe date of tbe breach of trust. 

6. Murray v. East India Oo., (1821) 6 B * A*** 
204=34 R R 385=106 E B 1167. 

T.Meyappa Oheity v. auppatamanlan 

(1916) 8 A I R P 0 202=85 I 0 333=48 I A 

113=200 WN883(P 0). 

8, Ohara Ohandra Pramanik v. NahashOhiO^rt 

KuDdu. (1923) 10 A I R Oal 1=74 I 0 630'- 
50 Oal 49=36 0 L J 36. _ - 

9. Mt. Bolo T. Mt. Koklao, (1930) 17 AIB 
270=127 I 0 737=671 A 336=11 Ii»l» 8®’ 

(P 0). 
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willtbsrdfore, depend on the oirounastanoee 
when tioQ 0 will oommecoe to run and we 
answer the aeoond qaeetion in this sense. 

(After the expression of the opinion of 
the Full Bench the Court delivered the 
following judgment.) 

Varadaohariar J.— Now that the Full 
Bench has held that Art. 36, Limitation 
Act, does not govern the present case, the 
decision of the lower Court dismissing the 
suit on the ground that it was governed 
by Art. 36 cannot stand, It is not possible 
at this stage to deal finally with the exis. 
tenoe and extent of the possible bar under 
Art. 120. It will be much more oonve* 
nient to leave it to the lower Court to 
deal with that question in the light of the 
observations contained in the judgment of 
the Full Bench after taking such evidence 
as may be relevant to that question. In 
view however of the fact that it is about 
seven years now after the suit was insti. 
tuted, the lower Court would do well to 
try the whole case instead of confining 
itself again to the question of limitation. 
The decree of the lower Court is set aside 
and the case remanded for disposal on the 
merits. Costs to abide the result. The 
oourt.fee paid on the memorandum of 
appeal will be refunded. 

O.B,K,/b.d. Order accordingly. 
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Leach C. J., Varadaohariar 

AND MOOKETT JJ, 

Ramaehandra Naidu and others — 

Appellants 

V. ' 

Vengama Naidu and others — 

Bespondents, 

Letters Patent Appeal No. 292 of 1927 
peoided on 16th December 1937, againsi 
judgment of Venkatasubbarao J. in A, 8 
No. 110 of 1923. 

U) AppMl-New pIe«-Polnl not railed it 
pIcediDBi by petUei but relied by Court it 
self — Perllei to eppiel ahould be giver 
opportunity of meellog It. 

While it li open to the Oonet to decide a om( 

oonildiri appllee, il 
li not *®1?® » owe on a point taken 

by Uielf wUhont glrlng the paitles to the appeal 
an oppoEtnnlty of meeting It. (P 869 01] 

(b) Pari Porformaneo - Widow oblaiuing 
decree for nainteDaBec agalBil her elep< 
•OBI — MalaUDanca made eharga on family 


property -- One step-ion lelling hii share to 
other persons — Agreement between widow 
and alienees providing that in case alienees 
pay balance of maintenance, widow would 
execute formal relense of her charge on pro* 
perty Balance not paid~~As8ignee of widow's 
decree telling property in execution and 
bringing suit for possession of share — Doc* 
trine of part performance held did not apply, 

^ widow obtained a decree for maiDtenance 
against her step sons and tho amount of main* 
tenance was made a charge on ibo family pro¬ 
perty. One of the etep eons Bold hie Fhare in the 
property to certain pereona. The widow entered 
into an agreement with the alienees under which 
thsy were to pay her a certain sum in satiefac* 
lion of her claim for future maintenance against 
the propertiea in their bands. Of this sum a cer¬ 
tain portion had already been paid. The agree¬ 
ment provided that when the balance would be 
received, the widow was to execute a formal re¬ 
lease of the charge created by the decree. The 
balance was never paid and tbe assignee of widow's 
decree sold tbe property In execution, purchased 
It himself and sued (or posseasion of tbe share: 

Held that tho doctrine of part performance did 
not apply to the case. [P 359 0 2] 

T. M. Krishnaawamy Iyer, M. S.Vaidhy. 
natha Iyer and T. S. Srinivasa Iyer 
— for Appellant. 

K. V. Sesha Iyengar — for Bespondent, 

Leach C. J. — In 0. B. No. 1 of 1889 
of the District Court of Triohinopoly a 
Hindu widow, one Venkalaksbmi Ammal, 
sued her etep-eons, Venkatarama Iyer 
and Bamarathnam Iyer for maintenanoe, 
and on 2nd September 1890 obtained a 
decree which applied to tbe maintenanoe 
then due and to future maintenance. The 
maintenance was made a charge on tbe 
family properties. The decree was not 
expressed in precise terms, but it was 
held in subsequent execution proceedings 
that the decree did in fact give a charge 
on the family properties and this question 
must be regarded as having been finally 
decided. On 13th November 1888 Bama- 
rathnam sold his share in 393 acres of 
tbe family lands to one Krishna Iyer, who 
was defendant 21 in the widow’s suit. On 
27th November 1888 Krishna Iyer sold 
bis interest in these properties to Vengama 
Naidu and Perumal Naidu. Between 7tb 
December 1888 and 2nd June 1890 Ven¬ 
gama Naidu and Perumal Naidu under 13 
deeds disposed of their interest in the pro¬ 
perties to various people. On 27th Septem- 
her 1906 tbe widow assigned her decree to 
the plaintiffs in the salt out of wblob thU 
appeal arises. As assignees of the decree, 
tbe plaintiffs instituted proceedings in exe- 
outloD and obtained an order for tbe sale 
of Bamarathnam's interest. At the Oonrt 
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auction they purchased Ramarathnam’a 
iutoreat Od 14th September 1915 tho 
plaintitl'a tiled a suit in the Court of the 
Digtriot Muneif of Kulitalai for partition 
of the properties and for pojsossion of 
their half share. The District Munsif’s 
Court had no jurisdiction to try the suit 
because of its value and the plaint had to 
be returned for 6ling in tho Court of the 
Subordinate Judge. This wag done and the 
suit was numbered as 0. S. No. 45 of 1917. 
Thera were 101 defendants, of whom 98 
were sued as alienees under transfers 
executed after 7th December 1^83. 

In 1894 the widow entered into an 
agreement with Yengama Naidu and Peru. 
Dial Naidu under which they were to pay 
her a sum of Rs. 1400 in satisfaction of 
her claim for future maintenance against 
the properties in their bands. Of the 
Rs, 1400, a sum of Es. 1000 had already 
been paid. The agreement provided that 
when the balance of Es. 400 had been 
received and the widow had realized the 
amount representing the arrears of main, 
tenance at tho date of the agreement, she 
was to execute a formal release of the 
charge created by the decree on Rama, 
ratbnam’s half share in the family pro. 
perties. The arrears were not realized and 
consequently the agreement was renewed 
in 1903 and again in 190G. The original 
agreement has not been put in evidence ; 
but the agreements of 1903 and 1906 have 
been and are marked as Bxs, 18 and 18a 
respectively. Tho agreement of 1903 roads 
as follows : 

If aooordlDg to what you have ezeooted aud 
^ Interest the sum of Re. 400 

which U the balance duo after deducting the 
amount of Rs. looo received from you, I abatl, as 
soon as tho whole of the decree amount due upto 
this day Is realized, oanae the plaintiff In the said 
6qU to ozQCUte aod dalivoc a tuemoraodooi oi 
release In your favour to the effect (ba( the 
liability for the deoree of the lauds purobased by 
yon from Krishna Iyer has been given np. I shall 
not attach the said lands and proceed In execution 
for the amooats due under the said deoree. 

This document was signed by one P. 
Bameswamy Iyer as the agent of the 
widow. That be bad the authority to sign 
is not in question. The agreement of 1906 
is in similar terms, bub instead of the 
words as soon as the whole of the decree 
amoant dne up to this day is realized " 

W 0 have the words " after tho realization 
Of the entire balance of the deoree " 
There can be no doubt that the effect of 
each of these documents was this * If 
Vengama Naidu and Perumal Naidu paid 


the balance of Rs. 400 with interest and 
the widow was able to realize from other 
properties the amount due to her as 
arrears of maintenance at the date of the 
document she would execute the oontsm. 
plated release; in the meantime, she would 
not take stops in exeontion of the decree 
against the properties in the posaesaion of 
Vengama Naidu andPerumal. These agree¬ 
ments were not recorded under the provi. 
sions of 0. 21. Buie 2, Civil P. C. and 
therefore cannot be regarded as adjust, 
ments of the deoree. On 17th September 
1908, that is two days before the assign, 
ment by the widow of her deoree in 
favour of the present plaintiffs, Vengama 
Naidu instituted 0. 8. No. 406 of 1903 in 
the Court of the District Unnsif of kali, 
talai for a deoree for speoiBo performance of 
the agreement of 1906, tho last renewal 
of the agreement of 1894. On 14th Augast 
I9ll the District Munsif dismissed the 
suit. An appeal followed to the Bub. 
ordinate Judge of Triohinopoly, who held 
that the suit was premature and aocor. 
dingly dismissed the Appeal. A second 
appeal was then filed in this Court. The 
widow died during the pendency of the 
appeal and the present plaintiffs were 
added as parties. This Conrb held that the 
plaintiffs, as assignees of the maiDtenanoe 
deoree, were not the legal representatives 
of the widow and being assignees an 
action for specific performance did nob lie. 
This judgment was delivered on l2bh 
March 1915. 

Returning now to the suit out of which 
this appeal arises, the Subordinate Judge 
accepted the contention that the doctrine 
of lis pendens applied to the alienations 
and therefore regarded them as being 
Bubjeob to the charge in favour of the 
widow. But be dismissed the suit on tho 
broad ground that there were enough 
equities with the alienee defendants to 
override all oonsequenoes arising from the 
operation of the doctrine of lis pendens. 
This judgment was delivered on Slsl 
August 1922, An appeal was filed against 
this decision in this Court and it cams 
before Krishnan and Venkatasubba Bao 
JJ., on 6th and llth September, and on 
Ist and 8th October 1926. After the argn* 
naents had closed, judgment was reserv^ 
and was delivered on 5th November 192®- 
Venkatasubba Rao J., agreed that th® 
doctrine of lie pendens did appiy 
accepted the contention that the agr®®* 
ment of 1894 and Us subsequent renewals 
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<did not operate to bar the eseoution of the 
widow’s decree. The learned Jn^ge how. 
■ever laid great stress on the fact that the 
plaintiffs had taken the assignment of the 
decree with full knowledge of the agree¬ 
ment, and considered that in these oir. 
■aumstanoes it was a fraud on the alienees 
to enforce the maintenance decree. He 
also held that the doctrine of part per. 
formance applied and on this basis refused 
the plaintiffs the reliefs they sought, but 
instead granted them a money decree for 
Es. 400 with interest from 1894. Krish. 


■nan J. considered that the suit could be 
maintained as framed and relied on the 
decision of this Court in 42 Mad 338.^ In 
■that case a Full Bench consisting of Abdur 
Eahim, Oldffeld and Seshagiri Ayyar JJ. 
held that a decree which bad been satis. 
■fied was still capable of execution so long 
CiB the satisfaction was not reported to 
and certified by the Court. The only 
remedy for a judgment, debtor who is 
called upon to pay in execution proceed- 
ings, having already paid out of Court, is 
an action for damages, against the decree, 
holder, but when the decree has been 
executed by an assignee no action for 
damages will lie against the assignee, not. 
withstanding that he has taken the assign, 
ment with notice of the fact that the 
decree has been satisfied. Erishnan J. also 
accepted the application of the doctrine 
of Us pendens. 

It falls to be observed that the doctrine 
of part performance on which Venkata, 
oubba Bao J. relied was not raised in the 
pleadings, was not made the enbjeot of an 
issue and was not raised in the course of 
the arguments. Krishnan J. added a note 
to bis judgment, after ha had perused that 
of Venkatasubba Bao J. and that pointed 
out that this was an entirely new ques. 
tion which was not raised by the parties 
and not argued at the bar. While it is 
open to the Court to decide a case on any 
role of law which it oonsidera applies it is 
ttot entitled to decide a case on a point 
taken by Itself without giving the parties 
to the appeal an opportunity of meeting it. 
0* 41, Bale 2 Civil P. C. says that the 
appellant shall not, except by leave of the 
Coart, urge or be heard in aapport of 
any gronnd of objection not set forth in 
4be memorandarn of appeal, bat the 
Appellate Oonrt In d eciding the appeal, 

4. Sflihna Iy« ▼, Saviulmallia PUIal, (19191 6 

4o U li J 876. 


shall not be confined to the ground of 
objection set forth in the memorandum of 
appeal or taken by leave of the Court 
under the Rule. Thera is however this 
important proviso. The Court shall not 
rest its decision on any other ground 
unless the party who may bo affected 
thereby has had a sufficient opportunity 
of contesting the case on that ground. 
With great respect, I consider that before 
Venkatasubba Rao J. based his decision 
on the doctrine of part performance he 
should have given the plaintiff's advocate 
an opportunity of stating his views on the 
question. As the doctrine of part perform, 
anoo was relied on by Venkatasubba 
Bao J. and has been made the subject of 
argument before us I will express my 
views on tbe question. The widow had 
obtained a decree formaintenanoe and the 
amount she was entitled to receive by 
way of maintenance was made a charge 
on the family properties. If her step 
sons did not pay what was due as main, 
tenance she was entitled to proceed against 
those properties, notwithstanding that 
they had passed or that some of them had 
passed into other hands. It was open to 
her to agree with the alienees to release 
the properties in their hands from the 
charge, but until there was a release by 
her, valid in law, the properties remained 
charged, In this case all that bad happen, 
ed was that an agreement was entered 
into by the widow with tbe original 
alienees under which she undertook to 
release the properties with which they 
were concerned on certain events happen, 
ing. Until they happened — and they 
never did happen—the properties remain, 
ed charged. The fact that the widow 
received Es. 1000 out of the Es. 1400 did 
not entitle Vengama Naidu and Perumal, 
Naidn to a release. Therefore I fail to see 
how tbe doctrine of part performance can 
have any application whatsoever. Venkata, 
subba Bao J. also considered that the' 
present action constituted a fraud on the 
alienees. There was here clearly no fraud. 
Tbe plaintiffs took with notice of the 
agreement of 1894, bat that did not dU. 
entitle them to exeoate the decree. They 
were at fall liberty to do so. 

I have already mentioned that it was 
accepted by tbe trial Court and by Erish. 
nan and Venkatasabba Bao JJ. on appeal 
that the doctrine of lie pendens applied. 

It was suggested at one stage in the 
argameots before as that this view was 



•360 Madras Manickam Chettiar v. 

wroDfi bub when it was pointed out to the 
learned advocate for the respondent that 
the questicn bad been raised in the execn. 
tion proceedings to which the present 
parties or their representatives were par. 
ties and there decided, he very properly 
did not press the point. It is clear tbatit 
was raised on the execution proceedings 
and there finally decided, and oonse* 
quently the argument is not open to the 
defendants in this Court. The same 
remarks apply to a suggestion which has 
been^ made that the agreement of 1894 
and its subsequent renewals operated to 
prevent the widow prcoeading in exeou. 
tion against the properties in the posses- 
sion of the alienees. This question was 
also raised in the execution proceedings 
and there also decided. Therefore the 
position is this: The plaintiffs are the 
assignees in law of the widow's decree 
and they were entitled to execute it 
against the family properties, notwith. 
standing that they bad passed into the 
hands of the defendants. They did exe. 
oute the decree and in the execution pro. 
oeedings they bought in the half share of 
Ramarathnam. Consequently they now 
possess Ramarathnam’s half interest in 
the family estate It has been suggested 
that S. 91 of the Trusts Act applies, but it 
18 clear that it dees not. The decision in 
the suit for speoifio performance entirely 
aiBposes of tbiB arguEDBDt 

The appeal will be allowed and the case 
remanded to the trial Court for disposal 
on the merits. The appellant will be 
entitled to costs here and before the Divi. 
BioD Bench. He will also be entitled to 
a refuDd of tbo court, fee paid on the 
appeal as on the Letters Patent appeal. 

A regrettable feature of this case is 
the tremendous delay which has taken 
place. The suit was filed as long ago as 
J915 and an appeal lay direct to this 
Court. As I have pointed out, the learned 
trial Judge delivered judgment on Qlst 
August 1922, An appeal was filed in that 
year to this Court and it came before 
Krisbnan and Venkatasubba Bao JJ. in 
September and October 1926. The learned 
Judges disagreed, and in accordance with 
the practice of this Court which then 
ruled it was necessary that the appeal 
should be heard by a Full Bench. It has 
taken 11 years for this to happen. The 
appeal has been in this Court from 1922 
until now a total period of 15 years. But 
for the fact that these dates appear on the 
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record I should not have believed it possi. 
hie that there could be such delay. The' 
fact that the number of parties is large- 
and that some of them died and their legal 
representatives have bad to be brought on 
the record can be no justification for this 
great delay. The delay is so great that- 
it would appear to amount to a scandal, 
and I have directed that a full inquiry bfr 
made into the matter. 

Yaradaohariar J.—I agree. 

Mockett J.— I agree, 

C.R.K./d.s. Case remanded^ 
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AND Mockett JJ. 

Manickam Chettiar — Petitioner. 

V. 

Income.tax Officer^ Madura and 
another — Respondents. 

_ Civil Revn. Petn. No. 1238 of 1935, De- 
sided on 16th December 19>1, from order 
of Diet. Munaif, Madura, D/. 2Qd May 
1935. 

^ ^ (a) Crown Debts—> Priority—Money 
decree against debtor — Property sold io 
execution — Arresrs of income tax due by 
debtor — Court can order payment of tbio 
Crown debt to Government on mere appHca* 
tion by Income-tax officer without formai 
suit*—S. 46, lncome*tax Act, does not bar such 
application. 

The Grown bas the right of priority in payrDeDt 
of debts doe to It over all unseoured oreditore. 

[P 368 01] 

Where in execution of a money decree against a 
debtor bis property is sold and arrears of Income- 
tax are due by the debtor, the Crown has priority 
In respect of this debt and the Court has lobereot 
power under 8.161, Civil P. C., to order the pay¬ 
ment of this Crown debt to the OoveromeDt, on 
the mere application of the Inoomc-iax OffiM* 
without having to file a suit. S. 16 of Income-tax 
Aot does not profess to be exhaustive and it oaosoti 

without express worde to that effeot, take away 
from the Crown the right of enforcing payment by 
more applioation. Bimilaily no speolai .^ot of if** 
Legislature Is required to enable the Crown to- 
apply to the Court for payment out of money to- 
which it baa an undoubted right 2 A IB 
Mad m, AIR 29S4 Rang 8 and S3 Cal JOiO,. 
Bel. on, [p 863 01,8] 

(b) Attachment—Altacbing creditor la 
•eeured creditor. 

An attachment does not confer title. Heooo 
simply beoause the deoree-holdei in execution or 
his decree has attaohed judgment-deblor'e 
petty, that does rot make him a aeoared 
86 Mad 673 [ff fl), Foil. [P 86® ^ ** 
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K. BftlasQbraDQ&Diai Aiy&r for Watrap 
S. SubramaniaAiyar—/or Petiixoner, 

N. Breenivasa Aiyacgar for Govt. 
Pleader for Bespondenis. 

Order of Referenoe 

Yaradachariar J. — Mr. Balaaub- 

ramania Aiyar raised two questions before 
me, in support of this revision petition. 
On one of them I feel little donbt, but the 
otber point is one of some importanoe and 
notwithstanding the reliance placed on 
behalf of the Government on the decisions 
m59Mad 428^ and 11 Rang 467.' I think 
that It should be considered by a Division 
Bench or even by a Full Bench if the 
Obief Justice so directs. This revision 
ptition arises out of an application made 
by the Income-tax Officer of Madura 
bouth to the District Munsif of Madura 
Purporting to be under S. 151, 
vivil P. 0* and praying that out of some 
monies in the custody of tbat Court In the 
oourse of the execution of a decree obtain, 
ed by the present petitioner against the 
assessee, the arrears of income-tax due by 
the assessee might be paid in the erst 
instance. Two questions were raised be¬ 
fore the lower Court on behalf of the 
present petitioner, viz. (i) whether the 
Government’s claim was entitled to prior, 
ityand (ii) whether as a matter of pro- 
oedure, the petition by the Income-tax 
Officer to the Civil Conrt was sustainable. 
On both those points, the lower Court held 
against the present petitioner and directed 
payment to the Government in the first 
instance. Hence this revision petition by 
the decree, holder. So far as the priority 
of the Government’s claim is concerned, 

1 see no reason to differ from the view 
taken by the lower Court. Mr. Balaaub 
raniania Aiyar relied on an expression of 

frV the applioabi. 

my in this country of the English doctrine 

priority of Crown debts; 
fcbe weight of anthority in 

Itin Moognition of that priority 

even in this country is so strong that this 
expression of doubt cannot help the peti. 
tioner to any material degree, {of. eg Mad 


I 0 684-.B9 Mid 498969 M L J 889. 

9. BoDenm BAmeihnr v. Vary pimp 

A I B B«g 8=1.T I 0 103=,u!S;;7Si,” 
8. BamaoliaDdra v, FltohtikuDl, (2884) T Mad 


428^ and ^59 Mad 672/ 33 Cal 1040.'* 11 
Rang 467*’ and the provisions in the Ineol- 
venoy Acts relating to the priority of 
Crown debts.) It is on the question of 
procedure that 1 have felt some difficulty. 
Some of the oases above referred to arose 
out of applications on behalf of the Gov- 
eroment to recover court. fees payable to 
Government in pauper suits. There is no 
difficulty in supporting the maintainability 
of the petition by Government in that 
class of oases, because the Civil Procedure 
Ccoe treats the Government as a decree, 
holder to the extent of the court.fee pay. 
able and the ordinary procedure under 
the Code is available for the enforcement 
of that claim, In 11 Bang 467^ the 
petition related to the recovery of income, 
tax, and in that sense the case is directly 
in point; but though the learned Judge 
gave a ruling in favour of the maintain, 
ability of the petition, he also states that 
the application was not opposed on behalf 
of the respondents and that they con. 
sented to the payment. I am therefore 
unable to treat tbat decision as concluding 
the point. In 59 Mad 428^ Cornish J. 
was dealing with a claim for arrears of 
motor tax; and relying upon (1878) 9 Ch 
D 469,® and on the decision in 33 Cal 
1040, the learned Judge held that an 
application like the present must be 
treated as maintainable. The SS Calcutta 
case is not strictly analogous because it 
related to a claim for court-fee payable 
to Government in respect of which, as 
already observed. Government is in the 
position of a decree-bolder. 


The proposition tbat the declaration of 
a first charge on the subject-matter of the 
suit does not preclude the Government 
from enforcing its claim as a deoree.holder 
in other ways does not throw much light 
upon the question now raised before 
me. (1878) 9 Ch D 469® no doubt re- 
cognized the right of the Crown to proceed 
otherwise than in the manner pointed out 
by the Income, tax Act; but as in tbat case, 
the application was made in the course 
of liquidation proceedings, an application 
would be the proper form. The Indian 
Ipoome.tax Act of 1922 makes detailed 

4. Varadaohari v. Beoretsf; of State, (1986) 93 
AIR Mad 603=169 I 0 868 =69 Mad 873= 
70MLJ60i. 

5. Ga^anoda Bala Baseea v. Batto Krleto Balt, 
agee, (1906) 88 Oal 1040=10 C W N 867. 

6. Is re HenUx and Oo., (1878) 9 Ch D 469=8» 

L T e8sS6 W B 666. 
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provision in S. 46 for tbs recovery of 
income, f: IX. Certain powers are given to 
the CDileotor and certain powers are given 
to the Income-tax Officer. I make no 
lUrfchcir roi'erenoa to the provision relating 
to the Collector’s powers because noappH. 
cation has been made in the present case 
by the Collector and the Act does not 
axpsot him to make an application but to 
exercise certain powers of bis own. The 
Income.tax Officer is authorized under 
certain oonditiotis to adopt the procedure 
available for the collection of arrears of 
Municipal tax or local rate. Provision is 
also made in sub.cl. (5) for a requisition 
to persons paying salaries to assessees. 
It is a matter requiring consideration 
whether in view of these detailed pro. 
visions having been made by the statute 
itself for the recovery of assessment, it is 
permissible to recognize in addition an 
application to the ordinary Civil Court 
which must prima facie be regarded as 
dealing only with the rights of litigants 
in the ordinary Civil Court. It may be 
that arrears of income-tax can be made 
the subject-matter of a regular suit as a 
Crown debt; but whether an application 
under 8. 151. Civil P. C. or under any 
general principle of law was at all oon. 
templated by the Income-tax Act or by 
the provisions of the Civil Procedure Code 
is a matter about which I entertain grave 
doubts, notwithstanding the respectful 
attention that I have givent o the oases to 
which I have already referred. It is this 
point that I should like to be heard and 
dooided aufchoritabively by a BeDob snbjaot 
to the order of the Chief Jnstioe. The 
decision in C. M, P. No. 2083 of 1933 
affords me no guidance because there was 
in that ease a distraint order issued by 
the Tahsildar under the provisions of the 
Bevenue Recovery Act. 

Opinion of Full Benoh, 

Leaoh C. J. — The petitioner obtained 
a money decree against one Govinda Rao 
and in execution thereof attached certain 
moveable properties belonging to the judg. 
ment-debtor and brought them to sale. 
Govinda Rao under an order of assessment 
dated 28th August 1934 was required to 
pay a eum of Rs. 301.13-0 by way of 
income-tax. He did not comply with the 
notice of demand for payment and on 12bh 
November 1934 a penalty of Bs. 10 was 
imposed by the Income-tax Officer because 
of the default, thus increasing the total 


amount due by the assessea to Rg. 311.13.0, 
Before theaale.the fneome-tax Offiier filed 
an application in Court asking for an order 
directing the payment out to him from 
the sale proceeds when the sale took place 
of the amount doe to Government by 
Govinda Rao. The sale in execution was 
in due course carried out, but only realizad 
Rs. 227.9.0. After reserving the amount 
required for the costs of execution, the 
District Munsif ordered the balance to be 
paid out to the Income-tax Officer. The 
question which we are called upon to 
decide is whether the Court had power to 
order the payment out of moneys due to 
Government on mare application. 

I had occasion to consider this question 
in 11 Rang 467,^ when sitting as a Judge 
of the Rangoon High Court, and, following 
the decision of Sale, J. in 33 Cal 1010,‘ 
held that ioaemnoh as the Crown has 
priority over unsecured creditors in the 
payment of debts the Court can, on appli¬ 
cation and without a formal attachment 
being issued, order the payment of a 
Crown debt due by the debtor where 
there are funds in Court belonging to the 
debtor. The District Munsif referred to 
this decision in bis order. The order which 
I passed in that case was passed by con- 
sent, and the only arguments were those 
addressed to the Court on behalf of tbs 
Crown, but the queetion has been fully 
argued before us today and I see no reason 
for obanging the opinion there expressed. 

It has been suggested that inasmueb as 
S. 46, Income-tax Act, provides modes for 
the recovery of arrears of inootne.fiax the 
Crown is not entitled to adopt any differ* 
ent method. Sub.s. (2) states that the 
Income-tax Officer may forward to the 
Collector a oerbifioate under his signature 
specifying the amount of arrears due fro® 
an assesses, and the Collector, on receipt of 
such oerbifioate, shall proceed to recover 
from the assessee the amount specified as 
if it were an arrear of land revenue. With¬ 
out prejudice to any powers of the Oolleo- 
tor in this behalf, he shall, for the purpose 

of recovering the amount, have, in respect 
of the attachment and sale of debts due to 
the assessee, the powers whioh under tbs 
Civil Procedure Code a Civil Court has in 
respect of attachment and sale of debts 
due to a judgment-debtor for the purposo 
of the recovery of an amount due under • 
decree. By aub.s. (3) it is provided that 
in any area in respect of whioh the Ooffl* 



4988 Maniokam Cheitiar v. I, T. Officer (FB) {Lcaoh C. J.) Madras 363 


tnisBioDdr bss dirootsd that any arrears 

may be recovered by any process enforce. 

able for the recovery of an arrear of any 

Municipal tax or local rate imposed under 

any enactment for the time being in force 

in any part of the province, the Income-tax 

Officer may proceed to recover the amount 

due by such process. Under enb.s. (5) if 

any assssssa is in rscsipt of inooinB obargd* 

able under the head "ealariee" the Income. 

tax Officer may require the employer to 

deduct from his salary what is due by way 

of income-tax. This section however does 

not profess to be exhaustive and it cannot 

without express words to that effect take 

away from the Crown the right of enforo. 

ing payment by any other method open to 

It. Therefore I do not regard 8. 46 as 

imposing a bar to an application of the 

nature of the one we are now concerned 
with. 

The learned advocate for the petitioner 
then contends that as a private person 
cannot enforce payment without first 
obtaining a decree, the Grown is in the 
eama position. The arguraent Is that a pri. 
Tate person is governed by the provisions 
of the Civil P. 0. and as there is nothing 
in the Code which places the Crown in a 
different position the procedure there con. 
templated must be followed. I am unable 
to agree. This argument ignores the spe. 
cial position of the Crown, the special oir. 
oumstanoes and the Court’s inherent 
powers. It cannot be denied that the 
Crown had the right of priority in pay. 

debts due to it. It is a right 
which has always existed and has been 
repeatedly recognized in India. If the 
^rown is entitled as it is, to prior pay. 
ment over all unsecured creditors, the 
position of secured creditors does not 
ense. I see no reason why the Crown 
chonld not be allowed to apply to the 
Court for an order directing its debt to 
te paid out of moneys in Court belonging 
to the debtor, without having to file a suit. 
VI oourse it must be a debt which is not 
dUpnted or Is indisputable. In this case 
tno debt represents money due to the 
Grown under the Income-tax Act and the 

•demand of the Inepme.tax Officer is not 
•open to Queatlon. 

What wo^ be the effect if the Crown 

niv » oase 

like thU ? According to the argument It 

wo^ mean that the Grown would have 

«o file a suit against the debtor and the 


oppoaing^ creditor and then obtain an 
interim injunction preventing the money 
from being withdrawn from Court pendieg 
the decision of the suit. When the auit 
came on for hearing the Court would be 
bound to decree it. Therefore there would 
be not only a great waste of the time of 
the parties and of the Court, but the 
opposing creditor would run the danger of 
being mulcted in costs. The Court must 
pay money in its hands out bo the person 
entitled to it. If the Court were asked to 
pay out money to A with the certain 
knowledge that the money belonged to B 
it would naturally decline to do so and 
would make sure that B got it. Here, the 
Crown is entitled to the money in Court, 
there is no question about this, and asksj 
the Court to pay it out. The right t^ 
payment being indisputable, justice requires 
that it should be paid out to the Crown 
and formal application for payment has 
been made. It seems to me that both 
right and convenience demand that tbel 
Court should exercise its inherent power. 
At one stage the learned advocate for the 
petitioner suggested that the attachment 
having taken place the petitioner was in 
the position of a secured creditor. This, 
argument is not open to him in view of the 
decision of a Full Bench of this Court in 
26 Mad 673^. Ho did suggest that this 
decision bad been overruled by the Judi. 
cial Committee in 56 Mad 405®, but it is 
clear from a perusal of the report that 
their Lordships there refused to go into 
the question and reserved their decision 
for a future occasion. Consequently we 
have got to accept the decision in 26 Mad 
673^ as stating the law correctly; and the 
petitioner is not In the position of a aeour. 
ed creditor. 

The learned advooata for the petitioner 
haa alao argued that nnleaa there is some 
statute which expressly authorizes a peti. 
tioD of this nature the petition cannot be 
maintained. I have in effect already dealt 
with this question and it follows from 
what I have said that I do not consider 
that a special Act of the Legislature is 
requited to enable the Grown to apply to 
the Court for payment out of money to 
which it has an undoubted right. 

7. KtUboagwaml Madallac ▼. Official Aasignea of 
Madras, (1913) S6 Mad 678=18 M L J 976 
(F B). 

8 i OamcdalU AnaothapadmaDabhagwaml v. Offi« 
olal Beoaltez of SooaDderabad, (1983) 90 A IB 
P C 184=113 I 0 659=60 I A 167=56 Mad 
405 (P 0). 
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Id 59 Mad 42H,^ Coruisb, J. took the 
same view. There money was dne to the 
Crown as arrears of tax under the Madras 
Motcr Vehicles Taxation Act. The learned 
•lu'ige also relied on the judgment of 
•Sale J,, in 33 Cal 1040.^ For these rea. 
sons I am of the opinion that the District 
Muosif came to the correct oonolusion and 
bis order should not be disturbed. The 
petition will be dismissed with costs. 

Yaradachariar J. — My doubts have 
been indicated in the order of reference. 

I am nob able to say that they have been 
wholly dispelled. They are however not 
serious enough to warrant my diesenting 
from the ccnoludoniwhioh my Lord and 
my learned brother have reached on what 
is after all a question of procedure; even 
when making the reference, I felt no 
doubt as to the right of the Crown to 
priority. I may add that the balance of 
convenience certainly seems to be in 
favour of the view indicated in the judg. 
ment just delivered. I therefore agree 

with the order dismissing the petition 
with coats. 

Mockett J.~I agree with my Lord the 
Chief Justice. It must be remembered 
that the Court holds the money for the 
purpose of paying it to the person entitled 
to it and in this presidency so long as the 
decision in 26 Mad 673^ is law, as it 
undoubtedly still is. there is no dilfioulty 
with regard to third parties claiming prior 
rights by way of attachment. The posi- 
tion being so, this case does not seem to 
present any difficulty. As a matter of 
expediency, it is obvious that the course 
adopted here is the better. The alterna. 
tive seems to be this, as has been pointed 
out by my Lord the Chief Justice, a suit 
U 6led with regard to a matter which the 
defendant cannot oootest and the only 
result is that there is delay and unneoes. 
eary expenditure for the parties. What 
happens under the present procedure ? 
Here is this money lying in Court for the 
purpose of being paid out to the person 
who is entitled to receive it. The Crown 
goes to the Court and says : "Here is a 
debt which is due to me about which there 
can be no dispute.” I consider that under 
those oiroamstanoes the Court can rightly 
invoke its power under 8. 161, Civil P. C 
in making the payment to the person 
entitled to it. Cornish J. in the case to 
which my Lord has referred, 69 Mad 428 * 
draws attention to a decision from which 
1 have derived aeaistanoe (1878) 9 Cb D 


A.I.R. 

469.® In that case a Bench oonsUting of 
James, Brett and Cotton L. JJ. empba. 
sized the fact that a remedy given by 
a statute for the recovery of a debt due to 
the Crown in no way takes away the 
right of the Crowu to invoke other 
methods if it thinks fit. I agree that the 
decision of the Court below is right and 
that this petition should be dismissed, 
with costs. 

c.r.k./d.s. Petition dismmei. 


^ A. I. R. 1938 Madras 364 
Pandhang Row and 
Venkataramana Bao JJ. 

Angamuthu Muthirian and another-^ 

Appellants.^ 

V. 

Sinnapennammal and others — 

Bespondeots. 

Appeal No. 130 of 1932, Decided on 
Slab October 1937, against decree of Sub. 
Judge, Triohinopoly, in Pauper 0. 8. No. 
93 of 1931. 

(a) Hindu Law — Succeaaion — Half-iiiler 
was beritable bandbu before Act 2 of 1929 
came ioto force. 

Before the Hlodo Law loberitaDce AmeodiDBDk 
Aot, 2 of 192il, oauio into totoe, a balf-slater waa 

heir as a heritable bandbu tbougb IQ the otda^ 
of sDoceeBlon ebe would be postpooed to a loll 
Biflter. [p 366 C 2] 

^ ^ (b) Hindu Law Inheritance Amend* 
ment Act (2 of 1929}^Sielef doei not include 
balfeiieter. 

The word sister ia a plain English word 
and according to the rule of law goTerolng the 
oonetruotioQ of etatutes U must receive Its plsln 
ordinary and grammatical meanlog. Bo Inter* 
proted, a sister Is a woman born of same parents 
ae oneself. A half-sister not being meotlooed 
In the Aot will retain the place bltberto assign^' 
to her as an heir In presidencies where her right 
of beirabip 19 recogDi 2 ed, and therefore sister 
does not include a half-sister in Aot 2 of 1939 S 
AIR 29S8 All 4$2 and AIR 1935 Oudh 3SI>- 

[P 8660 2 ;P86T01,9] 

(c) Hindu Law^-Family arrangement bal* 
^idow and revereionari-^EtseDtlali 
“Widow iucceeding to her sod's estate after 
his death^Suit by next preiumptire rater* 
eioner N against widow on fooling that 
widow inherited properly as heir to her sen 
and that N was nest presumplite ratersiener 
—Widow denying that she look property •• 
.1^ faer son and setting up iodepeodeol 
title as detiiee under her husbands will' 
whereby she wee to enjoy properly tot 
and after her death her etep-daughters^ were 

to take it absolutely Suit compremtsed*^ 
Half of the property going to -iV end haw t^' 
be retained by widow for her life end there* 
after to daughtere — Compromise held boo^* 
fide family settlement. 
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It is oompeteDt to a Hindu female boldiog a 
limited iuteiest iu tbe estate she bolds as the 
lielr of tbe last male owner to enter Into a family 
settlement with the reversioners to the estate. 
The Courts in lodla and the Privy Council have 
applied the principles of English law relating to 
lamily settlements to such settlements. In doing 
80 , Courts have always regard to the nature of the 
interest possessed by such a limited owner and 
the reversioners to the estate and tbe limitations 
on their power recognized by the law to whioh 
they are subjeot. A Hiodu widow is the owner 
of the estate which she Inherits for the time 
being and fully represents it whether in litigation 
or otherwise. The interest of reversioners is 
only a spea suooesslonis and It cannot be made 
the sabjeot-matter of any bargain. Tbe arrange¬ 
ment entered into by the widow with the rever¬ 
sioners must not be a device to divide the estate 
between her and the reversioners to defraud the 
actual reversioners when the suooession opens. 
Subjeot to these limilabions. a family settlement 
bona ode entered Into by a Hindu widow will be 
valid and binding on tbe reversion. Tbe question 
•of bona fides Is to be considered with reference to 
the date when the transactlou was entered into 

A XT- .... CP 367 0 21 

A Hindu after his death left two widows A and 

Au ^ ^ ® daughters. 

After 0 $ death his mother i succeeded to his 
property, B, having died only a day after 0. The 
next presumptive reversioner of the estate 
namely N brought a suit agaloat the widow for 
an injunotion from committing waste. He 
based his claim on the footing that the widow 
A took the property as an heir to her son and 
that N was tbe next presumptive reversioner. 
The widow denied this and set up an independent 
title as a devisee under her husband’s will where¬ 
by she was to take tbe property for her life and 
after her death the daughters of B were to take 
the property absolutely. Thus her olaim denied 
the existence of any outstanding reversion. The 
suit oo the advice of certain friends was oompro- 
mlsed. Under tbe oompromlae, the hall of the 
property 10 possession of tbe widow was given to 
her for her life and thereafter to B's daughters 
absolutely. The other half went to N and bis 

SODS: 

Held that the oomptomlse was a bona fide 
family settle^ment and was binding on tbe 
daughters of B. q gj 

K. M. BalasabramaDiam, T. K. Baj’a. 
gopalan and 8. B. Eajagopalan — for 
Appellants. 

K. y. Besha Ayyengar and T. B. Bama- 
ohandran — for Respondents. 
*««Jtapamana Bao J. - Two qaea. 

importianoe were 

! 2 inolndea 

““ arrange. 

^ * oonptomiae deoree in 
a litigation between the mother of a last 
male owner and the next presnmpti.e rever. 
Jloner oonoerning hU estate. The relevant 
laots are not in dispute. One Muthntaruppa 
Mnthlrlyan died in 1921 posseased of pro. 


party both moveable and immovable and 
levying him surviving his two wives 
Chinnammal and Ammaohi Ammal and a 
son Ganeaa Muthiriyan by the said Chin, 
nammal and two daughters, the plaintiffs 
in this suit, by Ammaohi Ammal. Ganesa 
Muthiriyan died on 11th Ootobar 1924 un. 
married and Ammaohi Ammal died on 12th 
Ootobar 19:^4, Muthukaruppa Muthiriyan's 
proparty thus oame into the sola posses¬ 
sion of Chinnammal. The next presump 
fcive reversioner to the estate of Ganesa 
Muthiriyan was his paternal unola, that 
13 his father's brother Neelamega Muthi. 
riyan. defendant 2 in this suit. On lObh 
Maroh 1926 Neelamega Muthiriyan Oled 
a suit, 0. 8. No. 85 of 1926 on the file of 
the Court of the District Munsif of Sri 
rangam against Chinnammal and others 
for an injunotion restraining Chinnammal 
and her brother from oommitbing waste 
of the property in her possession and for 
appointment of a Eeceiver in respeot 
thereof. His olaim was on the footing 
that Chinnammal inherited tbe said pro 
party as heir bo her son Ganesa Muthiriyan 
and he was the presumptive reversioner 
to the estate. Chinnammal in her written 
statement denied that she took the pro 
party as her son’s heir. She set up an 
independent title as the devisee under her 
husband’s will. She alleged that all the 
property which her husband died posses, 
sed 0 was his self.aoquired property, that 
shortly before his death he made an oral 
will to tbe effect that in case his son 
Ganesa Muthiriyan should die before 
attaining majority both his wives should 
enjoy his property for their lives and 
thereafter his daughters the plaintiffs 
herein should take the property absolutely 
and that she was in possession and 
management of the property, in pursuance 
of tbe said will. Thus the claim set up 
was a denial of any subsisting estate of 
Ganesa Muthiriyan and any outstandinfi 
reversion. ® 

After tbe ferial had begun, and evidence 
had been partly taken, common friends 
appear to have intervened and brought 
about a settlement of tbe matters in 
dispute and the terms of the settlement 

dated 22nd July 1927 and a deoree was 
obtained thereon. The result of the settle, 
ment was that tbe property then available 
and in tbe possession of tbe widow ezoept 
u divided into two halves, one 

half to be enjoyed by Ohinnammal for her 
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life aod fchereaffcor by the plaintiffs abaoln. 
tely and the other half by Neolamega 
Muthiriyan and his sons. The jewels in the 
possession of Chinnammal were declared 
to be her absolute property. The suit 
against the other defendants was with, 
drawn, each party bearing his respective 
costs, The above arrangement was given 
effect to and the parties entered into 
possession of their respective shares and 
have been in enjoyment thereof. Two 
years after this decree, the Hindu Law 
of Inheritance Amendment Act (Act 2 of 
1929) was passed and came into force in 
February 1929 in and by which a sister 
would be entitled to succeed in preference 
to a paternal uncle and bis desoendants, 
Two years thereafter in .January 1931 
the present suit was instituted by the 
plaintiffs alleging that by virtue of the 
said Act they became the presunoptive 
reversioners to the estate of Ganesa 
Muthiriyan, that the said coenpromise 
could not operate in any manner what, 
soever as against their reversionary right 
{vide para. 11 of the plaint) and they 
therefore prayed for a declaration that 
the said decree could not operate as against 
them [vide relief (a) in the prayer of the 
plaint]. They impleaded as parties to 
the suit in addition to Chinnammal the 
said Neelamega Muthiriyan and bis four 
sons who are respectively defendants 2 
to 6 in the suit. They pleaded that the 
plaintiffs were not heirs under the Hindu 
law at all as administered in this presi. 
denoy, that Act 2 of 1929 did not confer 
on them any right and that the arrange, 
ment embodied in the said decree was a 
bona fide family settlement binding on 
the reversioners to the estate of Ganesa 
Muthiriyan and in any event on the plain, 
tiffs on whom benefits were conferred 
thereunder. The learned Subordinate Judge 
negatived all their pleas and gave a decree 
to the plaintiffs deolaring that the said 
decree is not binding on them. It is against 
this deoree that this appeal has been pro. 
ferred by defendants 3 and 4. Befen. 
dant 2 died sinoe the institution of the 
suit and bis sons defendants 3 to 6 are on 
record as his representatives. 

The questions wbioh fall to be decided 
are (1) (a) whether the plaintiffs as half, 
sisters of Ganesa Muthiriyan were bis 
heirs before the Aet oame into force and 
(b) whether the word ‘sister” in the said 
Aot inoludes a balf.slster; (2) whether the 
Qompromise of the said deoree in 0, S. 


^so. 85 of 1926 is a family setfclemenfr 
and if so, is it binding on the plaintiffs. 
There is no diraot decision in this presi. 
dency recognizing a half-sister as an heir 
to the estate of a person dying intestate 
though she is assumed to be so in 5 
Mad 29^ and 5 Mad 241.^ In fact tho 
claims of a sister were not recognized in 
provinces where the Mitakshara law pre. 
vails except in Bombay on the ground 
that she was not mentioned as an heir in 
the Mitakshara. Her claim was however 
nltimateiy recognized in Madras on the 
ground that she would be a Bhicna Gotbra 
Sapinda and therefore a heritable bbandu 
the list of bandbus mentioned in Mitak. 
shara having been considered to be only 
illustrative and not exhanstiva : 8 M H 
0 E 88,^ 6 Mad 241,^ and 18 Mad 168.* On 
the same principle, a half-sister would be 
a heritable bandho though in the order of 
succession she would be postponed to a 
full.sister. The plaintiffs must therefore 
be held to be included in the list of heirs 
to the estate of Ganesa Muthiriyan even 
before the said Act oame into force. 

The next question is whether "sister” 
inoludee a half-sister in Aot 2 of 1929. 
The word "sister” is a plain English word 
and according to the rule of law governing 
the ooDStruotion of statutes it must receive 
its plain, ordinary and grammatieal mean, 
ing. So interpreted, a sister is a "woman 
born of same parents as one.eelf." This 
meaning has to be adhered to unless it ie 
repugnant to the context or it is in vari. 
anoe with the intention of the Legislature 
as apparent from the Aot. It seems to os 
that this interpretation would carry ouh 
the intention of the Legislature and any 
other would frustrate it. If one looks at 
the surrounding oiroumstanoes attending 
the passing of the Aot and the oause and 
the necessity of it, as it is legitimate to dOi 
if there is any doubt, the matter is 
beyond doubt. Before the Act many near 
relations of a person dying intestate di° 
not inherit to him at all in certain pro* 
vinoes and in others were postponed to 
distant relations remotely oonneoted with 
him by ties of blood. It was felt that 

1. Kumaravelo v. Viranna Qoundan, (1883) 8 

rifiSS) 5 

2. Laksbmanammal v. Tlinvengaaa, [looti 

Mad 241. /ifiTfil 

3. Euttl Ammal v. Sadbakclsboa Aljan, 

8 M H 0 R 88. „ . 

4. Balamma v. Fullaya, (1896) 18 Mad Iw 

M L 3 23. 
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hiB obvious injustice should be remedied 
by an alteration in the law and the Legis- 
lature did so in regard to certain epeoihed 
relations. The Preamble of the Act shows 
what its object is, viz. 'to alter the order 

in which certain heirs.are entitled 

to succeed." The word "certain” means 
dehnite or particular. What is meant by 
t^be expression certain heirs” is speoihed 
heirfl, In Cl. 2, lour heirs who fulfil a 
particular description are specified. It is 
the order which was fixed for them in the 
then state of the law that was intended 
to be altered. Cl. 2 says that the heirs 
therein mentioned shall in the order so 
specified be entitled to rank in the order 
of succession next after a father’s father. 
In provinces where the sister and the 
half-sister are recognized as heirs under 
the Mitakahara law. the order that is 
assigned to the half-sister is after the 
sister and not on a level with the sister. 
Sho baa thus a diatinob and aoparato ordor* 

The order that is sought to be displaced 
is only m the case of a sister and not in 
the case of a half sister. This is oonsis. 
tent with the object of the Act which baa 
font the principle of propinquity of blood. 
Before the Act, in Madras, a sister’s son 
would exclude the sister though she is 
more closely related to him by ties of 
blood, the reason being that under the 
Mitakshara the male bandhu excludes 
the female. But this principle was deli¬ 
berately superseded by the Act in favour 
of the principle of afiBnity and hence a 
Bister had been preferred to a sister’s son. 
If therefore a sister were to include a 
half-sister she would exclude a sister’s 
son, an interpretation which would defeat 

of tbo Legislature. In 66 All 
726. the Pull Bench of the Allahabad 
■High Court has taken the view that a 
sister would not include a half sister. 

T faas been followed in 11 

*0 Book on Hindu 

mentioned in the Act will 
M ft? hS® ? Wtherto assigned to her 
rifthfe Jf \ P«»*denoieB where her 

hold llftl *i*®«fore 

hold that lister does not inolnde a half 
6. V Mt. (1938) 20 A IB 

6. Ml. Sabootra v. Bam Padaratb ficnKi an 


sister in Act 2 of 1929 and the plaintiffs 
are not therefore the presumptive rever. 

sioners to the estate of GanesaMuthiriyaD.' 

The next question is whether the com.' 
promise decree is binding on the plaintifi’s. 
It IS sought to be supported on the ground 
that it is a bona fide family settlement, 
It cannot be doubted that it is competent 
to a Hindu female holding a limited interest 
in the estate she holds as the heir of the 
last male owner to enter into a family, 
settlement with the reversioners to the 
estate. Courts in India and the Privy 
Council have applied the principles of 
English law relating to family settle, 
ments to such settlements. In doing so, 
Courts have always regard to the nature 
of the interest possessed by such a limitedi 
owner and the reversioners to the estate 
and the limitations on their power reoog. 
nized by the law to which they are sub¬ 
ject. A Hindu widow is the owner of the 
estate which she inherits for the time 
being and fully represents it whether in 
litigation or otherwise. The interest of a 
reversioner is only a spes sucoessionis and 
it cannot be made the subject-matter of 
any bargain. The arrangement entered 
into by the widow with the reversioners 
most not be a device to divide the estate 
between her and the reversioners to 
defraud the actual reversioners when the 
snooession opens. Subject to these limita¬ 
tions, a family settlement bona fide enter¬ 
ed into by a Hindu widow will be valid 
and binding on the reversion. The ques¬ 
tion of bona fides is to be considered with 
reference to the date when the transac¬ 
tion was entered into. When therefore 
Chinnammal compromised the said litiga¬ 
tion, 0. 8. No. 86 of 1926, what were the 
circumstances and the state of affairs of 
the family ? The property to which the 
claims were advanced by the respective 
parties were made the subject-matter of 
the litigation. The result of the litiga. 
tion, if the contentions of the parties are 
upheld would be this : If Chinnammal 
snooeede, there is no estate of Ganesa 
Muthiriyan and no question of reversion 
to his estate ; neither defendant 2 nor his 
sons and grandsons nor anybody can 
succeed at any time as heirs to his estate. 

If the contentions of defendant 2 were to 
prevail the plalntiffB will lose their rights 
as remaindermen with absolute rights 
under the alleged will of Muthokamppa 
Muthiriyu and they will be relegated to 
the position of distant heritable bandhus 
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of Ginesa 'futhiriyan with a vary reoQobe 
prospect of 6vQr sacoeediog to hia aababe. 

It will h'i seen that the exiabing body of 
roveraiooera bo the estate of Ganega 
Muthiriyao od the date of the oompromige 
were deleD-laob 2. after hirn his four soog 
aod after them hia graodaons, the plain- 
tiffa and the brother of Chinnammal who 
ag the maternal nnole of Oaneea Mubhi- 
riyan would be a nearer bandbu than the 
plaintiffp. Thua the revereion to the 
eebabe will be in the family of defendaob 2 
for, at least bhr^e generations and the 
possible reveraionera who are likely to be 
affeoted by any arrangement entered into 
are the dosoendants of the plaintiffs, taking 
the normal oourse of events; Chinnammal 
was entitled to enjoy the property during 
her life, the plaintiffs are persons who 
may be eaid to have a possible interest in 
the estate but a remote possibility. The 
effeot of the said settlement is this: Chin- 
nammal sacrifioed her life-interest in half 
of the property for the rest of her life; 
the plaintiffs wsre seoured a vested re¬ 
mainder with absolute rights in half the 
property and their right as devisees under 
the will of their father was to that extent 
reoogoizad, and defendant 2 seoured for 
himself and bis dosoendants the present 
possession of half the property and thus 
the reversionary interest in the said half 
wbiob in one event his family would never 
have gob. Therefore the claims of all per. 
sons who had any actual or possible in- 
barest in the property were taken into 
aoooQDt and adjusted. In one view defen. 
dent 2 represented or must be deemed to 
have represented all the reversioners who 
were then existing, including the plaintiffs; 
in another view, the said Chinnammal 
must be deemed to have represented the 
plaintiffs in that she put forward their 
separate claims as devisees under their 
father's will, being in possession of the 
estate under the said will. The parties 
came to this arrangemeat with the aid of 
oommon friends and under legal advioe 
as is evidenced by Ex. 3, the razinamah. 
Under such oiroumstanoea, can it be said 
that the settlement was not bona fide to 
seonre family peace and avoid litigation? 
Does it violate any rule of law for a Court 
to deoline to give effect to it? Mr. Sesha 
Ayyangar contends that it is not bona 
fide, having regard to the nature of the 
claim advanced by Chinnammal as it 
would have bean very difficult to substan. 
tiate it. The question is not whether the 


matter was really doubtful bub whether 
the parties considered it so. It is im. 
materia! whether Chinnammal found it 
impissible or difficult to prove The claim 
was one which imperilled the reversion. 
She asserted that the declaration was 
made by the husband in the presence of 
several people; the raziuamah recites the 
claims and the mediators seem to have 
considered them. Absolutely no evidence 
has been given in this case to show any 
want of bona fides. Once it is found that 
there was a real dispute as to title to the 
property between the widow and the 
rovarsioners and it required settlement 
and the settlement arrived at is proved to 
be bona fide, the contention that it is a 
device to defeat the estate fails. 

Id 48 Cal 100,^ the facts were as follows: 
One N'died in April 1906 leaving a widow, 
four daughters and a son. The sou died 
and the mother succeeded to the estate. 
The daughters set up a will of their father 
under which they claimed title to the im¬ 
movable properties left by him on failure 
of the SOD with a certain proviaion for tbs 
widow. M, the next reversioner filed a 
suit for a deolaratiou that the will was 
invalid, that the son got the property aud 
that the mother was entitled to a womau's 
interest and on her death be would be the 
next presumptive reversioner to the estate. 
Both the mother and the daughters op* 
posed the suit and then a compromise was 
arrived at, the result of which was that 
half the property was taken by the rever- 
sioner and the other half was taken by 
the daughters and both the reversioners 
and daughters gave certain property to 
the widow. The form in which this com* 
promise was arranged was a surrender by 
the widow to the next reversioner and 
then a transfer by the reversioner to tbs 
daughters. Sometime later id died and 
the nephews of M. who became the next 
presumptive reversioners filed a suit for a 
declaration that the oomprocqise was in¬ 
valid. Their Lordships held that it was 
a bona fide family settlement and not an 
arrangement bo divide the estate and die* 
missed the suit. The observations of Lord 
Dunedin at pp. 108 and 109 may be usefoUy 
referred to in this conneotion : 

An arraDgomeot, by which the reversioner a 
a considorattoQ for the eurteador promised l 
convey a portion of the property to a 
or Domigees of the lady eurrendetlng, m»S _^ 

7. Soreshwat Uissec v. Mt. Mahesbranl 
tain, (1921) 8 AI B P 0107=67 I 0 Sw-*’ 

Oal 100=47 I A 233 (PO). 
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desctlpHon of a device to 
4 vide the estate. It is here that the fact oUhe 

® oompromiso becomes of 
Once the bona fldes Is admitted 
If ®‘^uatioii of a oontest under which’ 

If decision were one way. the estate wag curled 

litiRationTnVr from the family and a 

would probably be much diminished. This 

for th^kd“^ ® ^ 8°°'^ consideration 

oLent ?J^- ° results to 

On "Shts by surrender, 

fo? he A.®' ® 8°°^ consideration 

a Sues ion wIrlT 1 ° in 

the np^n ^ 1 .^ ’ m^ree to give them a half of 
promh^^ ■ V • ^faagamenta of the com. 
K the??°J be stigmatised as a device to 
and ‘be surrendering lady 

foampromisa 
ook the shapa of a surrender. Their 

Lordships viewed the matter not only as a 

surrender bub also as a oompromise. As 

pointed out by their Lordships in 1 Pat 

41 at p. 745, the mode by which a com. 

•promise is carried into eCfeot is immaterial 

u the oompromise was reasonable and 

prudent. The above reasoning of their 

Lordships in 48 Oal 100’ would apply to 

this ease having regard to the similarity 
of faots. 

We shall now deal with soma of the 
oases relied on by Mr. Sesha Ayyangar for 
the position that the settlement now in 
question cannot be held to be binding on 
the reversioners. The ease on which he 
placed most reliance was 33 All 356® and 

whether the alienee 
derives title from the holder of the limited 

kt”: 1 P«:eo“Jlse 

^neiratl 1*1 acquired no right from the 

thsfr^LoMBhl^M**^’ to nee 

.n ififl language In 1 I A 167“ at 

£. IM is based on the assumption that there 

ttz't ,h.‘t Er"* ‘"‘““"‘''s*' “o 


•nJ Singh, the father, 

of 1 ® members 

a-i- 

BALJ 663 (PO). ^^«T~8flIA07= 

llOi Ban! Mewa Eoar v. Ban! iTni.. v 

" *"=” B”^"w5rs*i 

1989 lf/4T & 48 


fath^’l Pret^eeeascd hig 

ather leaving h.g widow Sen Kunwar and 

two daughters Ratau Singh subsequently 

After the death of both fiatan Singh and 

a'-ose between the 

daughters of Daulat and Kfaairati Lai a 
grandson of Ratan Singh, each claiming 
title to the property, one claiming title 
on the ground that Ratan Singh by con. 

ZT. the joint 

property and Daulat became entitled to 
the entire property, while the other con. 

^ ‘‘be converaion had not 

extinguished the rights of Ratan Singh 

became entitled to the property. Ifc waa 
ID this state of oiroumstanoes a com¬ 
promise was entered into, dividing the 
property into two shares. It waa held 
that It was a psrfeotly bona fide family 
settlement and the above observations of 
the Privy Counoil were made with 
reference to this state of faots. No doubt. 

but this condition is not absolutely neoes- 
BMy. Their Lordships of the Privy Coun. 
oil explained this ease in a later case in 

Pbi»imore referring to 
33 All 563® observed thus at p. 747 • 

slbly both, of the parties to the dispute and the 

compromise proceeded upon the footing ?hat it 

was uncertain Id which of them the title was! 

on the 
antecedent title 

of some kind In the parties and the agreement 
acknowledged and defined what that tifjo was. * 

It Will be seen from these observations 
that it IS enough even if the property 
belonged to one or the other and it need 
not nooessarily belong to both. The title 
80 b up in this case was a complete title in 
the widow and the plaintififs under the 
will of Muthokarruppa Muthirlan and a 
complete denial of the reversion. There, 
fore the oompromise must be deemed to 
have proceeded on the assumption of an 
anbeoedent title of some kind in the widow 
and the plaintififs based on the said will 
and the teab laid down in 33 All 356® ia 
satisfied in this case. The next case relied 
on by Mr. Sesha Ayyaccar waa A T "R 

1936 P 0 304,“ In thaf» ^oa 

gave up bis reversionary right to the 
estate in consideration of getting some 
personal advantage in some other estate 
and their Lordships rightly held that the 

11. Ml. Binda Suet v. Lalita Fraud. (1986) 28 
AI B P 0 804=164 1 0 840 (P 0). ’ 
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person had no right to bargain away the 
obaccefl of his desoendants in order to get 
for himself an immediate share in some 
other estate and the compromise arrived 
at by him cannot be held to be binding on 
the next reversioners. Mr. Sesba Ayyan- 
gar also laid considerable emphasis on the 
Fall Banoh decision in A I R 1936 All 
607’^ and particularly the observation 
that a reversioner has no right to obtain 
a share in the property exclusively for 
himself and his descendants. But the 
facts of the present case are different. 
Defendant 2 in entering into the compro. 
mise did not obtain anything exclusively 
for himself or for bis descendants. The 
interests of the plaintiffs were also safe, 
guarded. So far as the family of defen. 
dant 2 was conoerned, it was a bene6t 
which he obtained not only for himself 
but for the entire joint family of his sons 
and grandsons who can be the possible 
reversioners after bim in the normal 
oouree of events. His sons defendants 3 
to 6 have adopted the transaction and it 
will nob be open to them in any future 
litigation to repudiate it. They are all 
members of a jnint family and the pro. 
perty is being ecjoyed by themselves and 
tbeir sons who have thus acquired 
immediate beoe&ts and so far as any pos. 
sible reversioner in that family is con. 
oerned, namely, defendants 3 to 6 are 
their sons, they cannot challenpe the 
settlement and defendant 2 did really re. 
present them and their interest in the 
compromise. 


Therefore on a consideration of thj 
lentire oircumstanoes of this case we are ol 
the opinion that the arrangement em. 
bodied in 0. 8. No. 85 of 1926 is a bona 
fide family settlement binding on the 
reversioners to the estate of Oanesa 
Mubhiriyan or at any rate on the sons and 
grandsons of defendant 2 and the plaintiffs 
and the first defendant's brother who was 
a party to the compromise decree by 
which he was exonerated from the suit 
without costs. The plaintiffs are there, 
fore not entitled to the deoluration sought 
for in ibis suit. We accordingly allow the 
appeal and set aside the decree of the 
learned Subordinate Judge but we direob 
the parties to bear their own coats 
throughout. The memorandum of objeo. 

19. M(. RnjpaH Kunwar v. Sorjo Ral. (Idssi 9 '^ 

A IK All 607-168 I 0 766il936 A L J 669 

=68 All 1011 (F B). A 1. w 


tions is not pressed. It is therefore dis. 
missed but without coats. 

C.R.k./d.s. Appeal allowed. 
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Cornish J, 

Kandaswami Goundan and others — 

Appellants. 

V. 

Iia7igaswaini Goundan and others “* 

Bespoodents. 

Appeal No. 296 of 1935 Decided on Snd 
November 11:36, against order of Disb. 
Court, Salem, DA 10th August 1934. 

(a) Proyinci*! InioU«ncy Act(1920), S 75f3> 

— Creditor aggrieved by order of Diitriet 
Court may appeal to High Court without 
firtt applying to Officrel Receiver to appeal 
•nd getting refuial from bim, 

The wordfl *' any encb person aggrieved " la 
8e 76 (3) aleo iDoIode a orediior who ie aggrieved 
by an order of ibe Dl!.triot Judge lo ao appHci. 
tloD to Bet aside a Bale uoder 8. 63 of the Aot 
made by him upon ibe refusal of the Official 
Receiver to take steps. Booh a oiedltor ibe^efora 
may appeal wlib (be leave of the High Court 
ooder 8. 76 |S) without appl)log to tbe 
Official Receiver to appeal aod getting a relual 
from him : A i R iS^J Lah 652, Disung. 

.. ,r. (P 371 01, 8) 

(b) Provincial Iniolvcncj Act 1920), S, 53* 

— Suit to »et aeide lale All fact* ebould be 
relatively conaidered aod weighed ai a whole. 

In an aotion to let aside a sale Doder 6. 69, It 
Is not enough to pick out a fa's olioumeiaDoee 
and to find oxplaoaiioDs lor them aod then 
dedace therefrom that (he orrdltor has dbobsrged 
hie burden of proof. But it Is esBeoiiatly oeoeS' 
sary that (be Court should consider all ibe faota 
In relation to each other and weigh them •• 
whole aod then oome to a ooDolueion : A I R 
1919 P0 6, Foil, (P 871 0 91 

(c) Provincial Insolvency Act {19201, S. 53 
Transfer not bona fida — Subsequent traoS* 
iers also fall. 

Where a traueler by an Ineolveot is not booa 
fide, the subtequent transfers by the trausfenoa 
also fall -.AIR ms Mad 8?L Bel. on. 

tP 879 0 91 

K. P. Bamakrishna Aiyar — for Apps^ 

lants, 

0. B. Vankataobari and D. Bamaawany 

Aiyengar — for Respondents, 

Judgment.—The appellant is a creditor 
who upon the refasal of the Offioial Be- 
ooiver to take steps to sob aside a 9 ala 
under B. 63, Provincial Insolvenoy 
obtained leave of the Court under 8. 
to file a petition for that purposs. Tho 
petition was dismissed, the District 
bolding that the appellant bad 
Deeded in proving that the sale 
impeached was nob a transfer in good.fait" 
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and for valuable oonsiderafeion. The ap. 
pellanb in purauanoa of 8. 75 (3) obtained 
leave of the High Court to appeal agaioat 
the deoiaion of the Distriot Judge. A preli. 
minary objeotion baa teen raised by Mr. 
Venkataobariar, who appears for the alie* 
nees. the respondaots to this appeal that 
he appeal will not lie. His oontention is 
that the appellant is not oompetenb to 
appeal as a person aggrieved ooless he had 
first applied to the Official Reoeiver to 

Reoeiver had 
refused. The learned advocate seeks to 
draw analogy from 8. 54. A in support 
of bis proposition. I think that tbe appel- 
lants right of appeal depends entirely 

upon the terms of a, V5. Sub.s fl) enume. 
rates the persons to whom a right of 

appeal is given; they are, ' the debtor, any 
oreditor the reoaiver or any other person 
agpeved by a deoision.” Duder sub.s. 1 , 
it 18 the deoision of an Insolvenoy Court 
subordinate to the District Court which 

he deoision of the Subordinate Court to 
the District Court. Sub-s. 2 provides for 
an appeal by any suob person aggrieved" 
which means any of tbe persons named 
in sub 8 1 by a decision of a District 
Uourb on tbe matter epeoiaed in 8oh. I of 
the Act. And snb s. 3 gives a right of 
appeal by leave of the Bigh Court to 

n?fh/n- order 

of tbe District Court made otherwise than 

In appeal from a Subordinate Ooort. 

^ oreditor is 

among the persons who may be aggrieved 

° losolvenoy Court 
whether it be a subordinate Court, or a 
District Court to whom a right of 

STu *>y S- 15. Mr. Yen. 

katachari has relied upon a deoision of 

Addison J. reported in 132 I 0 689.^ In 

that ease an objection was taken at the 

hearing of the appeal that an appeal 

leave of^the 

Ocurl had not. baen obtained under 8 76 

was fchll ^ ® 

to appeal, because the appellant bad not 

to appeal 

leatned °jS The 

Mfwring to 8. 64.A — 

I»rt that the oreditor bad originally taken 

i!o7on-,lH 
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also not 

a oreditor uolefls either the District 

ha^^h« ® eatibfled that the Rooeivot 

had been requested and baa refused to appeal. 

He does not Uy down that the High 
Court can only give leave to a creditor to 
appeal upon these conditions. In my 
judgment the language of S. 75 gives no 
warrant for attaching any suoh oondition 
to the power vested in the High Court by 
sub.s. 3. The preliminary objaotiou there, 
lore fails. I now come to the merits of the 
appeal. The appellant filed a suit on a 
promissory note against the debtor on 
22ad December 1925, On that same day 
the debtor executed a registered sale deed, 
iJiX, 1, to respondent 2, bis cousin, of land 
for a mm of Be. iSOO. The appellant 
o^btamed a decree in his suit on loth 
Pebrnary 1926, Se petitioned to have the 
debtor adjudicated on 22nd March 1926, 
the alleged act of insolvency being the* 
transfer made by Ex. 1. The debtor was 
adjudicated on 9th August 1926. Tbe 
appellant is the sole oreditor. On Ist 
November 192S, respondent 2 executed 
Ex. 2, a sale deed of the same property, to 
respondent 3, a brother of tbe debtor, for 

, ^59 attestors of that 

sale deed is tbe debtor. Now undoubtedly 

the appellaut had to establish that these 
were nob bona fide transaobions. He had 
to prodnoe evidence either in chief or by 
means of oroBs.examination of tbe respon. 
dents witnesses, to show that the oiroum. 
stances of these sales were suoh that tbe 
reasonable inference was that they were 
simply a device to screen the property 
from tbe creditor. It is nob enough, as 
the learned District Judge seems to have 
done, to pick out a few oiroumsbaDoes and 
to find explanations for them, and then to 
deduce therefrom that tbe appellant hasi 
not discharged his burden of proof. Thd 
Judicial Committee has pointed out that it 
18 essentially necessary that the facts 
should be considered in relation to each 
other and weighed as a whole ; 36 M L J 
483* 




The Patriot Jndge has first of all refer¬ 
red to some evidence that the debtor had 
other immovable property at date of 
f'*-. J- evidence Is that of respon. 

*^*^*“® evidence in 1934, says 
that tbe debtor sold a land 'two or three 
years ago' and another land ‘one and half 

3. Obnoibam Dm v. Uma Penbad. (1919) 
86 M L J 488 (P 0). 
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yearfl ago’. E^ut tbe debtor had been adju. 
dioated in lU2n and isetillundisoharged, and 
it eeoms most improbable that be would 
have been disposing of property whioh had 
vested in Oftioial Receiver. If on the other 
baud the witness was deposing to aliena. 
tions madeby the debtor prior to theinsol. 
vency, the evidence would be quiteitnmate- 
rial to the question whether the sale by 
Ex. 1 was not bona dde and for valuable 
consideration. The District Judge then 
refers to the registration of Ex. 1, and 
appears to think that tbeoiroumstanoes that 
this document was publioly registered' and 
that pattas were transferred to respon. 
dent 2 show the bona fides of the parties. 
But obviously, the least the parties to the 
transaotioD ooold be expected to do if it 
was a sham would be to give it the appear, 
anoe of reality. The District Judge admits 
that there may be some suspicions attach, 
ing to Ex. 1 owing to the relationship of the 
parties, but be finds himself unable to hold 
that appellant bad discharged the bur. 
den of proving that the sale was not 
bona fide and without consideration. He 
does not so muob as allude to the oo-in. 
oidence of the filing of the appellant's 
suit with the execution and registration of 
the sale deed on the same day; nor to the 
burry, (evidenced by the writing, execution 
and registration of Ex. 1 in Snb.Begistrar's 
OfiBoe). to get Ex. 1 completed on this same 
day. He has not apparently considered 
the very nnoonvinoing reason given by 
respondent 2 for purchasing this property 
on this particular date, be being a resident 
in another village five miles away, or the 
equally unconvincing evidence be has given 
regarding the use which be made of this 
land after his purchase. He says he let it 
on varam to an uncle. The appellant's 
evidence is that the debtor continued to 
be in possession of the land and to enjoy 
its produce. There is no evidence as to 
who paid the kist. The village monsif 
cannot say; respondent 2 says be paid kist, 
but ha did not prodnoe any kist receipt. He 
admitted that he bad no rental agreement 
in respect of the land. The District Judge 
appears to have failed likewise to consider 
the inadequate explanation given by res. 
pondent 3, the debtor’s brother, for bis 
purohase from respondent 2 under Ex. 2. 
This is what respondent 3 says in cross, 
examination: 

Befipondeot 2 lives in Alavojpattl village, five 
miles off mx village. He never lived In my 
village. Bespondent 2 Is my maternal unole's son. 


Ho wag in poasoseion for two or three years. Than 
he sold to me. I do not know why be parohaeed 
this land in my village. Nor why he sold it. 

I think upon the evidence that it is not 
possible to bold that Ex. 1 was a bona fids 
sale. With regard to the question whether 
consideration was given for the sale, there 
are three attesting witnesses who say that 
consideration passed. But the only one of 
these witnesses who can be regarded as 
independent, after first of all stating in 
examination-in-obief that Rs. 1500 was 
paid in cash, said in oroBs.examioation that 
be did not see the passing of conaideration. 
The evidence of consideration is worth, 
less. In my judgment the only reasonsbis 
inference upon the evidence is that Ex. 1 
was a sham transaction. It must be set 
aside; and Ex. 2 being merely another 
stage in this sham falls with it : AIB 
1933 Mad 27l,^ The appeal therefore boo. 
oeeds and is allowed with costs throughoot 
against respondents 2 and 3. £a. 50 
advocate’s fee. 

O.R.E./s.O. Appeal allowedi 

3. Pollayya v. Official Receiver of Elstna, (1939) 

20 A I R Mad 271=143 1 0 S72, 
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Pandrang Row J, 

E, M. Srinivasam Pillai — Petitioner. 


V. 

Yt P, R, L, Alagappa Chettiar wd 
another — Respondents. 

Civil Revo. Petn. No. 384 of 1936, D®* 
oided on 12th November 1937, to reviee 
decree of Dist. Court, Coimbatore, in 0. M, 
A. No. 97 of 1934. 

(a) Civil P. c, (1908), O. 41, R. 27 (b)- 
Word 'requirei—Meaning. 

The word ‘leqalree’ In 0. 41, R. 27 (b) meaM 
"fiodaU needfal”. [P 873 0 2] 

(b) Civil P. C. (1908), O. 41. R. 27 (2)- 
Reasen merely of "id the iaiereite of juiUce 
ie not aufficient. 

Order 41, R. 27, 8ub.r. (2) clearly leq^iM that 
tdasoDB should be glTeu (or adzniUlug 
evidsnoe* Sayiug merely '•(a the 
jaakloo" la not euffiolent. [P ®73 0 2] 

(c) Civil P. C. (1908), O. 41. R. 29 -Non* 
observance of R, 29 ic material irregulariiy* 


Bale 29 of 0. 41 aervea a very nreful 
namely It ensutea that the Apj^lato Ooort w" 

oonalder exactly !n what points there la a woa* 

whioh reqnlres to be reotifled and also that w 
opportnoity wUl be given to both 
addltional evidence on the paitlonlai polntf 
whioh additional evidence Is allowed to be taa*" 
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in appeal, Non'obserTftnpfl n( this .„i-?__ 


In appeal; Non-obsetTance of this rule is mate 
rial irregularity. [P 37i 0 1 ] 

T. B. VeDkafearama Sastry and T. S. 

Venkatesa Iyer — for Petitioner. 

V. Radhakriahnayya. V. Rajagopala 
Ayyer and T. V. Bamiah - for 
Heipondents, 

Order. — This oase arises out of an 
application filed by two creditors of the 
insolvents in I. P. No. 133 to 135 of 1927 
in the Court of the Bubordinate Judge, 
Uimbatore, to declare as void a mortgage 

insolvents 

jor Bs. 20,000 on 7th December 1926, in 

fnJT '^(i wspondent 1 and also 
or oanoellation of the assignment of the 
mortgage bond by respondent 1 on 2nd 
annary 1930 in favour of respondent 

iL o I ®PP*^o»tion was dismissed by 
M 0 Subordinate Judge who heard the 
witnesses, but, on appeal by the creditors. 

!nd application 

and set aside the mortgage deed Ex. 3. In 

revision, it is contended inter alia that the 

procedure adopted by the learned District 

Judge m the disposal of the appeal was not 

according to law, and in particular that 

his reception of additional evidence in 

appeal was contrary to the provisions of 

law which govern admission of additional 

evidence in appeal. To understand this 

contention, it is necessary to state that 

soon after the appeal was filed, that is to 

a«y on 10th September 1934, the orLitoe 
Hnn " i® “PPelUnte filed an applioa. 

• V' ® P- 0-. to the 

Dietriot Judge for admitting certain doon 
ments ae additional evidenee in appeal On 

ordln.®,?T the Sub 

ordinate Judge to review the order passed 
by him under 0. 47, B. 1 Civil P „ 

do® ““‘■tain important eyl 

th^dUn®'* been discovered subsequent to 
the dispoaal of the application by tbe Snb. 
ordinate Judge. Evidenee was take7in 

men rir P““““ a number of doom 
Sfr‘. '"“‘P ““^itore. After 

diimiu^'^i. J’“tltiou for review was 

d~r.n“ whlh ‘““k ‘'® ®‘'““ 

!S'SXISiJl!.'7';'' 

Sttfc'sssxiu.aK 

•ddlHonnl evidenoe in appeal or exhibited. 


It would also appear that no oppor, 
tunity wag actually given to the opposite 
side. tbafcis the present petitioner, to adduce 
rebutting evidence. The provisions of 
0.41, R. 27, Civil P. C.. have been oonai. 
dered by their Lordships of the Judicial 
Ummittee more than once. It ig snfQ. 
oient to refer in this connexion to 31 Bom 
381 and 10 Pat 654.=> The relevant pro. 
visions themselves are to the effect that 
additional evidenee may be allowed by the 
Appellate Court to be given in appeal if 
the Appellate Court requires such evidence 
in order to enable it to pronounce judgment 

cause. As 

observed by their Lordships of the Judicial! 
Committee, the word requires” in 0. 41,' 
a. Zi ibl means finds it needful In 
this case it does not appear that this 
additional evidenoe that was actually 
admitted was necessary for the determi. 
nation of the appeal or for any other sub- 
etantial cause, as far as can be seen from 
the judgment of the learned Judge who at 
the end makes the following observation. 

mf if*®®? 

ments filed by the appellants and marked 
m this appeal. ” Though no doubt he adds 
that m bis opinion these documents prove 
that the mortgage in question was fraudu. 
lent and not supported by consideration, 

o' 

this additional evidenoe, the learned Dis¬ 
trict Judge was in position to arrive at a 
nding, there was obviously no necessity 
or need to admit additional evidenoe in 
appeal, the effect of which was only to 
confirm the finding which ha had come to 
on the existing evidence. Moreover 0. 41, 

B. 27,' sub rule (2) clearly requires that 
reasons should be given for admitting addi. 
tional evidence. In this case, the reason 
given by the learned District Judge does not 
appear to be suflSoiently definite; the rea.' 
son given Is the formula “in the interests, 
of justice which may mean everything or' 
which may mean very little. 

It IS difficult to see in the oiroumstanoes 

does not base his finding on the additional 
evidence, why the interests of instioe 
wquired additional evidenoe to be taken. 
- 29 , Civil p. c., provides that 


*■ tefi « Bom 

n to * ^BomIiR671 (PC) 

T A nl/® A I B PO 148sl83 I 0 721—«« 
I A 264=10 Pat 664 (P 0). 
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wbsrs additicoal evidence is directed or 
allowed to be taken, the Appellate Court 
shall epeoi/y the point to which the evi¬ 
dence is to be oonfioed, and record on its 
proceeding the points so specified. This 
rule has not been obvjrved by the learned 
District Judge. This Rule serves a very 
lUsefal purpose, namely it ensures that the 
|Appellate Court will consider exactly in 
|Wbat points there is a lacuna which 
requires to be rectified and also that an 
opportunity will be given to both sides to 
^adduce additional evidence on the parti. 
,'Oular points on which additional evidence 
is allowed to be taken in appeal What 
has happened in this case illustrates the 
the danger of not observing the provisions 
of this Bole, namely B 2y of 0. 41, Civil 
P. C. The documents wbioh were put 
forward by the appellants were admitted 
at the end of the hearing of the appeal, 
and the other side bad apparently no 
opportunity whatever to adduce any evi¬ 
dence of their own on the points to wbioh 
the admitted documents related, and the 
result is that additional evidence has been 
taken in appeal only on one side without 
the other side being given a proper oppor. 
tunity of adducing evidence. In view of 
the irregularity of the procedure adopted 
by the learned District Judge which must 
obviously have prejudiced the petitioner, 

I am of opinion that the order of the Dis. 
triot Judge in appeal cannot be allowed to 
stand. It is accordingly set aside and the 
District Judge of Coimbatore is directed 
to restore C. M. A. No. 97 of 1934 to bis 
file and dispose of it according to law. It 
will be open to him to admit additional 
evidence in appeal in accordance with law 
and if he should think it necessary. The 
petitioner’s costs in this petition must be 
paid by the respondents who will bear 
their own oosta in this petition. 

O.R.K./D.S. Order set aside. 
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Burn J. 

Sakkarai Ckeiiiar and others — 

Appellants 

V. 

Chellappa Chettiar and another — 

Respondents 

Second Appeal No. 753 of 1932. Decided 
on 9th November 1936. against decree ol 
Dist. Court, West Tanjore at Tanjore, in 
A. B. No. 186 of 1930. 


(a) Cieil P. c. (1908), O 41, R. 4~De«lli o( 
one appellant—Abatement of appeal—Coult 
can yet wery decree. 

ProvUioQB of 0. 41, R 4 enable the Ooutt to 
vary (be decree ae a wboleeveo tbougb the appeal 
of one of (ho appeliaotg mtght have abated by 
reaaoo of death ; A I R I9l8 Mad 794 andAIB 
19ii5 Mad US'). Rel. on. (p 375 0IJ 

(b) Madras Impartible Eststes Act (2 of 
1904), S 4—b, 4 dors not prohibit grant of 
cowle at favourable rent or umbalaoi land 
rent free—Cowie granted long before Eslatai 
Land Act Came into force-^Preitimptioo io 
favour of grant likely — Cowle is good oacuia* 
braoce on estate. 

SeotioD 4 does not prohibit either a oowle at 
favourasle cate of reat or the grant of ambilam 
lands rent free. (P 375 0 8 ] 

Where the evidence showed that aoectaln oovls 
was granted long before tbe paeslag of (be Sladrai 
Estatee Land Aot of 1^08 and in tbe abienoe of 
any evidence to tbe oootracy, a presuoaptlon that 
tbe eaid grant waa eupported by cooalderalloo 
could be drawn : 

Bold that tbe said grant waa not one that 
would oome to an end under 8. 36 (Sjand that 
tbe said oowle wae valid aa an encucDbraDOS OD 
tbe estate. [p 376 0 3] 

K. V. Krishnaswamy Iyer and G« 
Gopalaswamy — for Appellants, 

S. Ramanuja — for Respondents. 

Judgment.—This was a suib for real 
under 8. 77, Madras Esbates Land AsL 
Tbe facts have been clearly and fully sek 
out in tbe judgments of the learned Deputy 
Collector and tbe learned District Judge 
and need out be repeated iu detail Doff< 
Tbe lands 00 which rent was claimed are 
situated in the village of Siunayaviduthi 
and its hamlet Krishnapuram in the 
Neduvasal Zamio. Tbe principal points io 
dispute between the plaintitf who was tbe 
landholder, and tbe defendants, related (0 
li veils of land wbioh tbe defendants 
claimed to be holding rent free as umbalaD 
lands and 5 velis ol land which theyolalm* 
ed to be holding under a permanent oowi^ 
at tbe rate of Bs. 6 per veil. Tbe learned 
Deputy Collector found against tbe laud* 
bolder on both these points. On his appsal 
tbe learned District Judge found in favnh^ 
of the tenants with regard to tbe ombalain 
lands and in favour of tbe landholder fflt^ 
regard to tbe oowle. The tenants prelerr® 
this appeal. 

A pieliminary objeotion waa raised wjio 
regard to the maintainability of wili 
appeal. The appeal wae preferred by defsn- 
dants 2, 3 and 4 who were the only defs^ 
dants interested and after tbe appeal 
filed defendant 4 died. No application 
made to bring his legal repressntafeifo® n® 




1938 


Sakkarai Chettiar V. OaELLiPPA CHEritAa (Sum J.) Madras 375 

A ^ 


record within the time allowed and a 
delated applloatioo for that purpose was 
dismissed, The appeal of defendant 4 
therefore abatesi and it was contended on 
behalf of the respondent that since defen. 
^ants 2, 3^ and 4 claimed to be jointly 
^terested in the lands, being undivided 
brothers, the appeal as a whole must be 
held to have abated. 0. 22, R. 3. Civil 
P. 0. was quoted in support of this con- 
tention and the ruliog in 15 Lah 667^ 
was relied upon as well as the oases in 
45 All 286,> 53 I C 510* and 106 I C 
313. Whatever may be the views of 
other High Courts upon this question, 
the view of this High Court is against the 
contention of the respondent. In 40 Mad 
816 a Bench of this Court held that the 
provisions of 0. 41, R. 4 enabled the 
|Court to vary the decree as a whole even 
itbough the appeal of one of the appellants 
night have abated by reason of death. 
'This case was followed by Spencer J. in 
20 M L W 40z® and the judgment of 
J* was confirmed by a Bench of 
this Court in L. P. A 96 of 1924. These 
oases were followed by Curgenven and 
Bundaram Chetty JJ. in 38 M L W 278.' 
This matter is therefore settled against 
the contention of the respondent so far as 
this High Court is concerned. 

Mr. A. V. Viswanatha Sastri for reapon. 
dent then points out that, in any case it is 
J question for the discretion of the Court 
to exercise its power to refuse to exercise 
ibs power under Civil P. 0. 0. 41. R. 4. 
itoat IS so and the present case is, I think, 
ft dt one for the exercise of this discretion 
in favour of the appellants. I therefore 
overrule the preliminary objection, 
Neduvasal Zamin is one of the estates 

Impartible 

Estates Act and It was oontended on 


Sahal, 

A®?'!* (‘M8) 10 

ALJ 91 * ^ ° 821=46 AU 286=aX 

*• A iM1oIi«?;“J?4*8. 

■ A”BUh48=I08“l^S;r”“^' 

« iii mI' * ‘ M‘=H I 0 646= 

io9^ * * 808=88 10 480=20 M L W 

Va Obanobaramavya v. VankalaiabbaTya Obatkl 
M L W 9 V * * ° 


behalf of the landholder that the oowla as 
well as the grant of the umbalam lands 
rent free would be proiibited by S. 4 of 
that Act The learned District Judge 
agreed with the learned Deputy Collector 
that S. 4. Impartible Estates Act. would 
pot prohibit either of these alienations 
though the learned District Judge's 
reasons ware not quite the same as the 
reasons of the learned Deputy Collector. 
It 18 quite clear as Mr. K. V. Krishna, 
swami Ayyar contends for the appellants 
that S. 4. Impartible Estates Act, cannot 
be held to prohibit either the oowle at ai 
favourable rate of rent or the grant ofj 
pmbalam lands rent free. It is clear beyond 
the possibility of any doubt that the defeu. 
danta held two usufructuary mortgages 
(Exs. C and D) of the village of Sinnaya. 
vidutbi and Krishnapuram in 19 13 when 
the plaintiff’s predeoessor.in.title wished 
to purchase these villages, The ugufruo- 
tuary mortgage Ex. D had still 16 years 
to run and Ex. C some shorter period. It 
was only in consideration of the per- 
petuationof the grant of umbalam lands 
and of the oowla that the defendant's pre. 
deoessor in title agreed to surrender his 
rights under Exs. C and D. This is pro¬ 
ved by the agreement (Ex. I) and the 
perpetual oowle (Ex. II) executed on 
29th May 1913 by the zamindar San- 
karanarayana Panikondar and his son 
Tirnvengada Panikondar. But for the aur. 
render of the usufructuary mortgages, the 
zamindar would not have been able to 
sell the villages to the plaintiff’s pre- 
deoeasor.in.title who undertook the dis. 
charge of Exs. C and D as part of the 
purchase price. It follows from this that 
if the sale to the plaintiff’s predeoessor.in. 
title is valid and not prohibited by S. 4, 
Impartible Estates Act. the alienations of 
the umbalam lands and oowle also are 
equally valid. Mr. Krishnaswaml Alyar’s 
contention is that if the grant of the oowle 
is not prohibited under 8. 4, Impartible 
Estates Act, there is no other provision of 
law which can invalidate it. On behalf 
of the respondent, the oontention is that 
this oowle cannot enure after the lifetime 
of Sankaranarayana Panikondar who was 
the zamindar when Ex. 11 was ezeouted 
io 1913. 6. 26, Eatatee Land Aab| deals 
with oowles granted (l) for the purpose of 
olaarlog and bringiog waste land in an 
estate into cultivation, (iUor for the purpose 
®ftWng any permanent improvement, 

(iiU or for planting trees on a bolding in 



an estate under a contract made prior to 
the commencement of Act 1 of 1908 for 
any premium, loan or other valuable con. 
sideration. Such cowlee are valid under 
20 (Ij fcr the period for which the 
favourable rate ia payable in accordance 
with their terms. Sub s. 3 provides that 
esoept as provided by sub.s. (1) no rate of 
rent at which Iwnd may have been granted 
by a landholder shall bo binding upon the 
person entitled to the rent after the life, 
time of the landholder if such rate is 
lower than the laa/ol rate payable by 
the raiyat before the date of the grant 
upon the land rr upon land of similar 
description and with similar advantages in 
the neighbourhood. There is no conten. 
tiOD on the part of the appellants that the 
cow e ID favour of their father was a 
oowle for the purpose of clearing and 
briDging waste land into cultivation or for 
the purpose of making a permanent im. 
provement or for planting trees. Their 
contention is that it is a cowle granted 
apder a contract made before the begin. 
nmg of Act 1 of 1908 and that it is there, 
fore binding for ever since it is a perma. 

Collector 

accepted this contention but the learned 
Difitrict Judge found that the oowle came 
into epistence in 1913 and held accordingly 
that ,i waa not saved b, sub.s. (l) of 
8. 26 Estates Land .Act. It is this findioK 
which is attacked by the appellants and 

'^“Pondents. 

In 1 Q 1 V this oowle oame into existence 
An k. 1'”’ before, is nn. 

tn^ A^.k o' '“ot and on this 

ground, the learned advocate for the res. 

pendents oontende that the ending of the 

learned District Judge must be taken as 
ooDolosive and cannot be attacked in 
aeoond appeal. Unfortunately, the finding 
of the learned District Judge on this point 
18 , as the learned advocate for the appellants 
contends, in the teeth of all the evidence, 
ihe learned District Jndge himself has 
pointed out that both Ex. I and Ex 11 
refer to the oowle as an old grant made to 
the grandfather of the present appellanta 
There IS a distinction between the oowle 
and the nmbalam. The umbalam is re. 
ferred to_ Exs. 0 and D, the mortgages 
executed in 1893 and 1909. The oowle ?a 
not mentioned m those mortgages, There 
is no record of payment of rent at the rate 
of Be 5 per veli on these 6 velies but as 
the learned District Judge himeelf has 
recognized, it ia impossible that there 
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should be any record beoauee the villagee- 
were held by the tenant under tbe usufruo. 
tuary mortgages. There is however a 
distinct reference to tbe oowle in Exs. I 
and II and there is oral evidence also to 


LL. cr , - oviuouvo ttiao bO 

theeneot that the oowle had been granted 
to the appellant’s grandfather. Thera is 
no evidence whatever to tbe contrary. The 
learned District Judge's observation "l do 
pot think it is proved that the cowle was 
m existenoe before 1913,” is therefore 
based upon no evidence whatever. The 
only meaning it can have is that there was 
no document in existence before 1913. Alii 
the evidence shows that the grant itself 
had been made before 1893, i. e.. long 
before Act 1 of 1908 or the Impartible 
Estates Act oame into force and in these' 
circumstances it is obviously right to' 
presume^ that tbe grant was supported 
by consideration. I therefore disagree 
with the finding of the learned Distriot 
Judge that the oowle was not in existenoe 
before 1913.^ All the evidence is that it 
was and it is therefore not a grant which 
most come to an end under 8. 26 (3), 
Estates Land Act, after tbe death of the 
landholder who was entitled to the rent In 
1913,^ It is quite clear that the respon¬ 
dents predecessor in title was aware of 
the existenoe of this oowle at the time of 
his purchase. There was a reference made 
to it in tbe endorsement of discharge^ 
v^itten upon tbe usufruotuary mortgage 
(Ex. D; by the defendants’ father. Con 
Bidered in that light the oowle is valid a 

an encumbrance on the estate at the timi 
of the purchase by the landholder’s pro 

decesBor.in.title. 

Mr. Krishnaswami Aiyar attempted fii 
ergue that if the oowle did not come undei 
S. 26, Estates Land Act, it would be 
invalid and that einoe the defendants have 
been holding the 5 velies of land at the 
rate of Bs. 5 since 1913 they must be 
k prescribed for a right to 

1 at the same rate. I do not 

think there is much force in this conten¬ 
tion and I see no reason to discuss it- 
because no foundation was laid in tbs 
written statement for any snob plea nor 
was any such plea taken in the appeal to 
the learned District Judge. For the reaBonfr 
already given, this appeal ia allowed witE 
costs in this Court and in the First AppeW 
late Court. (Leave to appeal re/asedj. 

o.r.k./b,d. Appeal allowedf 
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full bench 

Lea OH 0. J.. Yaradachariar 
andMockett JJ. 

S, Marnthamuthu Naicker — Plaintiff. 


P. Kadtr Badsha Bowiher and others 
- “ Defendante. 

1937. abated by Sub. 
Judge. Tanjore m S. 0. S. No. 204 of 1936. 

executed b^m - Pronole 

of Hindu 

Ordinonly, ondoriee h.« no remedy 

^nScornel « well ae debt 

and complying withelomp lawi-Sull aBataii 

jB« .^***'‘**“** can be maintained : 32 M L J 
*o« n f “ ~ ^be indorsee of a promia. 

nSdu rffr^ron t: 

‘iS 

compiled with, and therefore In the oaa^e of an 

non e««n? ‘be Indorsee cannot aue the 

theVlUw u“^ oO’Paroenera on the ground of 
W6ir Jlabllitj Qcder the Hindu law • ^2 m t t 

aTb O verfultd^ 

A7fl Sspf.;dlHw/s 4fad 

S70, Dxatwg. \AIE im P C 146, Referred. 

... o [F 379 b 2] 

£n« of deh*»“~ AMignment^Poiition of ...i- 

?u. in cb.' i; 

endor.ee under Negotiable In.lruminU Ac! 

rara/n'UlT:) 

Nito •"ao,™ SX'‘ihe 

negotiable Inettumeots Act. S 137 mn.k wl 

..“/uorirumr.,"' " 

(c) Negotiable In.trumenli Act (1881) S SO 

- Endoriement- Ordinarily only pJopiVr; \n 
iai rument and not debt ia tran.ferred -F«^ 

Li“h 0./.) «< .lamp duty. (Per 

.tHkESKI'.-".?.": 

with regard to iianiBin®'*^° ‘be law 

unleiB there Ij ?h?J2 * *” oomplled with, but 

im Had *«f ““'"'7^8?9 oVsl 

8. N«.. 

Bimha Alysngii - f„ piai„ti/f. 
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TnA, ’ '’5' Subordinate 

S Th«“'“r “ " P^°“issory 

note. The note was eseouled by de/en. 
danta l and 2 in iavour of one PonnS. 

plaintiff The two eons of defendant 2 who 
oonetltute with him an undivided family 
to m defendants, as it is sought 

the^oht ™ that 

ht i '““‘‘y purposes 

ins ^ 9 in his oapaoity of manag. 

ZTt raised the 

plea that the plaintiff as the indorsee is 

not entitled to sue them on the strength 

0 the indorsement of the instrument, the 

Subordinabe Judge has referred to us this 

question; 

Whether an IndorBee of a promtsaorr tiAk.. 

reoover'lha^dahk “^“ber le entitled to 

IraTtinf ^ ‘be property of the non¬ 

executant ooparcenere on the erounA nf 

1 imitedVt^^^ the Hindu law or whether ha \b 
limited to the remedy available on the note. 

It 18 a fundarnental principle of the law 
relating to negotiable instrumeots that no 
one whose name does not appear on the 
instrument can be held liable thereon, bub 
this principle has unfortunately been lost 
aight of in some of the oases which have 
pome before this Court. Before examin. 
mg the reports which have been quoted to 
us m the course of the arguments I wish 
to re er to a decision of the Privy Council 
and to two English oases as the law is to 
be found there clearly stated. The deci. 

Committee is that in 
4b Cal 663, which was an appeal arising 

put of a suit on a hundi. Lord Buokmaater 
in delivering the judgment observed : 

a BflMAn V,?fl ‘“POf‘»“06 that the Dame of 

a person or firm to be charged upon a neBoHftbl« 

»«»'ed“on “hXfor 

i ll!? ^ be Instantly recog¬ 

nized as the document passes from hand to hand! 

Later in the judgment Lord Buokmaater 
said : 

Jo°'Mblp8’ attention wasdireoted to 8e. 26. 
Negotiable lostrameota Act of 1881, 

J!?h S* if®®® sections were oootrasted 

Jittit? pfovliloDs of the English 

dlSwi Hihliv" ‘hJa connexion to 

Sf.n?^!*^®' ®®®®‘ Ideotloal. It is 

rofflolent to say that these leotlons oontain 

Jnii ^Doowjetent with the principles already 
llo^!^ whlih nothing to support the oonten- 
that 1 ^ 51 ? If *0 all establlBbed rules, 

™ - ?“ *®‘ ®“ * bill of exobange or promls- 

ry ote against a person whose name properly 


1. ^dasnk Jankl pai v. Klshen Persbad (1918) 
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“ippears as pirty to the ioelrument, It is opeo 
olihoc by w jy o( claim or deleoce to show that 
the sisna'ory was In reality acting foe an UQ- 
disolo.'Ctl p’iucipal. 

In (I8i2) 9 M <t W 720=152 E R 304.^ 

ifc was held that where the draper of a bill 
indorses it in blank, and delivers it to 
another, who passes it without a fresh 
indorsement to a third person, the latter 
oannot maintain an aotion of debt against 
the drawer. The oontraot transferred by 
the delivery of the bill being only the 
oontraot on the bill the holder could not 
sue the drawer with whom he had no 
privity of contract In (ls91) 1 B D ll3,^ 
Lord Esher, li. bad to consider the 
claim of an indorsee of bills of exchange 
accepted by a minor. It was said that the 
bills were aooopted for necessaries supplied 
to the minor. Lord Esher in deciding that 
the petitioner was nob entitled to hold the 
minor liable said ; 

He supplied ao oeoessacios to the iofant; be U 
only the lodotaee of some bills of exohango 
accepted by him. As regards ao indorgee of a bill 
of o>.ohaDgft, it is immaierldl whether there was 
any coosideratlon for the bills as between the 
drawer and the acceptor ; bo can sue the acceptor 
ae the lodoteeo of the biHe, and notbiog elee. Toe 
queatloo therefore whether ncoeaearled were fup* 

plied to the infant by the drawer of the bill. Is 
Immaterial. 


For tbeae decisions, it will be observed 
that there are two principles to be borne 
in mind. The hrst is the principle which 
I have already stated, namely that no one 
whose name does not appear on a nego« 
tiable instrument can be sued on it. The 
saoond is that there is no privity of oon- 
bract between an indorsee and the maker 
or acceptor. 

Turning now to the oases quoted bo us, 
in 22 Mad 49*, a Full Bench of this Court 
ooDsietiog of Shepherd, Sabramanla Aiyar, 
Benson and Moore JJ. held in a suit 
brought by a creditor of a Hindu family 
in respect of debts which were said to 
have been incurred for the benefit of the 
family that the plaintiff could have prose¬ 
cuted bis claim against the eons in that 
suit and have obtained a decree, making 
their shares in the family property liable 
for the debts of the father. There was no 
negotiable instrument here and the eor- 
reotness of the decision is therefore not 


9. Lewin v. EdwacdB, (1842) 9 M W 720=] 
£j B 804« 

3. In re BoUykoof, Ex parte MarsrsU flfi< 
1 Q B D 4lS=C0 L J Q B 339=33 W R fl 
—66 J P 100=6 Morrell 27, 

*• w Ulagaoatha Gounda 

(1899) 22 Mad 49=8 M L J 312 (PB) 


open to qaesfcion. In 23 Mad 597*, Bhep. 
herd, Subramania Aiyar and Davies JJ., had 
to consider a suit oo a promissory note, in 
which the plaint was suffioiently widely 
drawn to oovar a claim on the debt as well 
In this oa-e a member of an undivided 
Hindu family had borrowed moneys from 
the plaintitf bo purchase lands for the 
benefit of bis family and executed a pro¬ 
missory note in respect of the loan. It was 
sought to make the other members of the 
family also liable, and it was held that 
they were, Davies J. disseoting. It is 
clear however from the judgments of Shep¬ 
herd and Subramania Aiyar JJ. that tbs 
DOD.exeoutant members of the family were 
held liable because as against them the 
suit could be regarded as being on the debt 
and not oo the instrument. In the course 

of his judgment, Shepherd J. said : 

U Is argued >ba( tbe pcsHeoi suit was strlotly 
ooDfiaud 10 a dern'tod for piymeot of (ha note and 
that ibe pUinc did not iuoludea demaad la rai* 
peot of tbe origioal debt* It appears to ms oo 
readlog tbe pUlot tbat it ooctaiaa all (he allege* 
tlooe that are needed lo order to charge tbe appel* 
laots wlib liability. Tbeobiige Is tbat the debt 
wae Iciourred for tbe exp-nsee of tbe family and 
tbat they ate bound to disobarge It. There can be 
DO doubt tbat (he Courts below ae well as (hs 
appsllaotB uoderatood fully (be oase wbiob the 
plaiotlff was seaklog to establlab. 

Davies J. dissented because be consi* 
dered that the suit as framed was on the 
note alone, which did not allow tbe ooQ- 
exeoutant members of the family to be 
held liable. Wnile it is manifest that 
Shepherd and Subramania Aiyar JJ. 
not bold tbat where a promissory notebae 
been signed by tbe managing member of 
the family alone tbe other members of the 
family can be made liable on tbe Instro* 

ment itself, it has nofortanately been later- 

prsted in the contrary sense. The case which 
I have at presentin mind is tbabiD32MLJ 
354,® where Ayling and Sashagiri Aiyer JJ* 
held that an indorsee of a promissory octe 
executed by a member of a joint fliado 
family could sue not only the maker bol 
the other members of tbe family on the 
instrument. The learned Judges here ncj 
only failed to appreciate the real nature e* 
the decision in 23 Mad 697® bub also mwj 
understood the judgment of the Judlei^ 
Committee in 39 Bom 261=33 M h J 

616/ which t hey oopsidered to decide t_^ 

6. Etiehna v. Krlehoaewaojl, (1900129 Mad 

6. Nataraja Naiokeo v. AyyaBwaml 

4 A I R Mad 61=98 I 0 339=82 U L J 
T.Kacmall Abdullah V. Vota Karlffljl 
(1914) I A I R P 0 132= 96 10 916^ ‘ 

46=89 Bom 261=28 M L J M6 (P Oh 
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on a negotiable instrument eseoufced by 
•one member of a partnership the other 
members oan be held liable. Their Lord, 
ships did not so hold. A perusal of the 
judgment shows that they treated the suit 
as being one for an aooount embracing 
mercantile transactions between the par. 
ties. 

In 1915 M W N 217.» Wallis C. J. and 

Hannay J, held that in a suit upon a pro. 

miesory note against a Hindu father and 

bis eons the cause of action was the same 

as the cause of action against the father 

and it was not necessary for the holder of 

the note to prove that the debt was 

incurred for family purposes. The sons 

could be joined in order to give them an 

opportunity of showing that the debt was 

not binding on them. The learned Judges 

reprded the decision in 23 Mad 697,® 

being the authority for this. The case 

cannot be interpreted as deciding that the 

sons could be sued on the note. In 37 

M L J 369® however Sadasiva Aiyar J. 

sitting with Spencer J, went much fur. 

ther and held that a creditor could not 

join two separate causes of action in the 

same suit, one on the debt and one on 

the note, and that the junior mem. 

hers could ha held liable on a promis. 

flory note executed by the manager for 

proper debts. This is going too far, and 

we must express our dissent. The maker 

alone oan be sned on the note and the fact 

that under Hindu law sons are liable in 

respect of debts incurred on behalf of the 

family or by the father for his own pur. 

poses, provided that they are not incurred 

fw illegal or immoral purposes, does not 

affect the principle involved. We are not 

m this reference called upon to decide 

whether the decision of the Privy Council 

ju 46 Oal 663 affects the deoisioD in 

28 Mad 697® and 1915 M W N 217® as 

these were not suits by indorsees. 

Where the indorsement is in blank it 

to transfer the property in 

litu assignment 

01 we debt, SB was pointed out by Madha. 

van Nalr J. in 41 M L W 177.^® An 

godoisement may operate to assign the 

jdebt as well when U is so worded and the 


®’ !; ^‘kihlnaiiiurlhi Ber»l, 

M^W N ai7.^ I 0 816 = 1916 

Oi Thtokammai ?, KaaDamma, (1019) fi AIB 
Mad 8TO=68 I 0 818=8T U L J 869 
10 . Petlakaroppan ObaUl ?. UolUvva'Mndall 

IT, 


requirements of the law with regard to 
stamping are complied with, but unless 
there is an indoreemect of this nature the 
indorsee has rights merely on the instrn. 
ment. In 2i Mad 651." Shepherd and 
lihashyam Aiyangar JJ. decided in a case 
where a promissory note had been made 
in favour of two payees, one of whom 
inaorsed it to the other, that the indorsee 
could not sue on the note in the capacity 
of indorsee or in the capacity of one of 
two joint payees, hot he could maintain a 
suit for the sum due under the instrument 
as the assignee of the chose in action by 
reason of the other joint payee having 
transferred his interest therein to him. 
The plaintiff there sued a person whose 
name appeared on the face of the instru. 
ment as the maker which is quite a differ¬ 
ent matter, We are concerned here merely 
with a case in which an indorsee is seeking 
to make liable persons whose names do not 
appear on tbe instrument. This he clearly 
cannot do. Accordingly, we answer the 
reference in this way. The indorsee of a 
promissory note executed by the managing 
member of a Hindu family is limited to 
hiB remedy on tbe note, unless the indorse, 
ment is so worded as to transfer the debt 
as well and tbe stamp law is complied 
with, and therefore in tbe case of an ordi. 

the indorsee cannot sue 
the non-executant coparceners on the 
ground of their liability under the Hindu 
law. It follows from this that we oonsi. 
der that 32 M L J 354,® was wrongly deoi. 
ded and it is overruled. Tbe cost of this 
reference will be costs In tbe cause. 

Varadachariar J. — I oonour in the 
above answer. {See also (1808) 1 Camp 
176. ) I only wish to add that in bis 
capacity as ^ assignee of the debt, the 
transferee will be governed by tbe prin. 
oiples laid down in Chap. 8. T. P. Act, and 
will not be entitled to all tbe privileges of 
an endorsee under the Negotiable Instru. 
ments Act. 8. 137 must be deemed to ex. 
elude these principles in the case of nego. 
tiable instruments only to tbe extent that 
they are dealt with and are songht to be 
enforced as such inebrumenta. I have) 
elsewhere dealt with 1916 M W N 217* 
end reserve my opinion on the point dealt 
with thereb. 


11. Mabammad Ebomaralll v. Ransa Bao. (1901) 
SlMad66i« -6- M # 

la/Wayoam v, Bend. (1808) 1 Cusp 176=slT0 
E B 918. 
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Mockett J.—I agree wibb my Lord the 
Chief Jufitiea. 

C.R K./R.l.\ Ansjrer accordinijly. 
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Venkat.isubba Rao and 
Abdcu Rahman JJ. 

Amhalathtlakalh Kuttoossa and another 
—Appellants. 

y. 

Afunda^/aian Korothi'eett 2 l KtiuhaTnma 
Avima a7id others —EespoDdents. 

Letters Patent Appeal No, 110 of I93fi, 
Deoided 00 24th November 1937, against 
order of Uigh Court, D/. 20tb October 
1936, reported in A I R 1937 Mad. 285. 

* Civil P, C. (1908), O. 41, R. 10 - Appeal 
raising issues nol jeopardizing appellant's 
position — Appellant's suit of vexatious 
character Court will grant application for 
security for costs even if effect of that order 
M to stifle appeal —Appellant cannot rely on 
his poverty to resist application for security 
for costs : 268 IC 92i=A I R 1937 Mad 285, 
neiersed. 

Where the liberty ol the appellaot Is lo ques* 
tioo or where highly penal ooneeqaonces will bo 
enialied upon hioQ by the order appealed against, 
the Court ae a general rule will refuse to order 
security for coats. Similarly, where appeal raises 
grave issues which vitally aSeot the appellant's 
position, the Court may well refuse to make an 
order, which will have the effect of stifling the 
appeal, although oiroumstancee may exist which 
normally would justify an order for seourlty. Bat 
where the faots are just the other way, that is, 
not only Is tbo position of the appellant not jeo> 
pardized bat the suit he brought is of a harassing 
and vexatious obaraotor, the Court will pass order 
for seourity for costs even though it will have the 
effect of stiffing the appeal. The appellant cannot 
rely upon bis own poverty, as being an important 
or deolsive faotor to resist the applioation for 
seourity on that ground : A I R 1923 Mad 204 
BtU on •, 168 J C 924=A I R 2937 Mad 285, 
Reversed. [P 380 0 2 ; P 381 0 IJ 

B. Pookar—/or Appellants. 

K. KutfeikriBhna Menon — 

for Respondents. 
Yenkatasubba Rao J.—This is a Let. 
ters PateDb appeal from an order pf a 
learned Judge of this Court refusing au 
application for seourity for costs in a pend- 
ing first appeal. The learned Judge bases 
bis order on three grounds ; (1) that there 
was delay in applying. (2) that the appH. 
cation was not bona fide, and (3) that the 
effect of granting the applioation would be 
to stifle the appeal. We regret we are 
unable to uphold the learned Judge’s view. 

We should be reluctant to interfere.in 
a matter of this sort, but for the faot, that 


the case raises certain questions of prinol. 
pie, in regard to the exercise of the Court's 
disoretioo, when seourity is demanded from 
an appellant. The proposition is well 
established that the appellant's poverty 
by itself would not be sufficient to warrant 
his being required to furnish security. That 
has not been seriously disputed here, but 
surely that does not mean that the appsl. 
lant can rely upon his own poverty, as 
being an important or decisive faotor, and 
resist the applioation on that ground 1 17 
M L W 26.* The suit baa been brought 
by certain members of a tarward to set 
aside the alienations made by the Kama* 
van, who has been impleaded as defeo. 
dant 1 . Tbo lower Court has fonnd that 
the properties alienated were the self 
acquisitions of the Karnavan and that the 
case set up by the plaintiffs that they 
belonged to the tarwad, is false. The 
effect of the judgment is, that the suit is 
a vexatious one, and we wish to observe 
that had the matter stopped there, we 
should probably have hesitated to inter* 
fero with the order under appeal. But the 
Subordinate Judge goes on to point out 
that it was defendant 1 , the alienor, that 
was in faot oondnoting the suit- He 
observes ; 

I have oloeely watobed bis (defondaat I's) 
oxamlnatioD and oroBe*8zamlDatioD and 1 am 
ooDvIooed beyond doubt (bat bis evidence k all 

stage-managed.I have lUtIa donbt 

that be Is piaotloally engioeerlog the whole buH' 
In the affidavit filed in support of the 
applioation, it is alleged that the plaintiffe 
are paupers and that defendant 1 le the 
person financing and oondnoting the litige* 
tion. This very important assertion remainfl 
nnoontradioted. True, every order for seen* 
rity passed, not complied with, has the 
effect of stifling the appeal. Does it follow 
from this that a pauper appellant o*® 
sucoesefully resist the applioation by rely* 
ing upon bis own poverty? To hold 
would be to frustrate the very object w 
the provision. In (1896) 2 Q B 376* Lord- 
Esher lays down, if we may say so with 
respect, what may be regarded a 
sound principle. Where the liberty of the 
appellant is in question or where highly 
penal oonsequenoes will be entailed npoo 
him by the order appealed against the Coot* 
as a general rule will refuse to order seoa* 
rity for costs; that seems to be the tro^ 

1. Konammal v. Jadaya Goundan, (1^9) 

A I R Mad 204=70 I 0 686=17 M L W *6;^ 
a. Hood-Batrfl v. Herlot. (1896) 9 Q B 3T0-®® 

L J Q B 634=46 W B 17. 
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dootrine. ^ Where the appeal raises grave 

issues which vitally affect the appellant s 

position, the Court may well refuse to make 

an order, which will have the effect of 

atifling the appeal, although oiroumstanoes 

may exist which normally would justify 

an order for security. But here the facts 

are just the other way; not only is the 

position of the appellants not jeopardized 

but the suit they brought, as the lower 

Oonrt points out. is of a harassing and 

vexatious character. No Court will regard 

with sympathy the argument that the 

order for security will have the effect 

of putting an end to a litigation of that 
sorb. 

““S "ontention 
that the application was not bona fide ? 

In fcje lower Court costs amounting to 

about Es. 100 were ordered. ExeouLn 

was taken out and the crop on the land 

belonging to some of the plaintiffs was 

attached. Immediately thereafter the land 

was fraudulently assigned away to a third 

party and was thus put beyond the reach 

of the creditor. Another plaintiff was 

arrested, who forthwith sought the proteo. 

tlon of the Insolvency Court. The net result 

IS that about a moiety of the costs was 
realized and the sum now remaining due 
with interest and further expenses incurred 
amounts to more than Es. 100. These 
facts, far from showing that the applioa. 
tion was mala fide, indicate a wilful deter, 
mlnalion on the plaintiffs' part to withhold 
the payment of the costs already ordered. 
There were several defendants to the ao. 

There was a similar application for seen- 
rity made by one of them, which was 

the order not having been 

already 
facts show 
1 ° addition 

annH poverty, on which the 

'^PPlioatiOD was based. 

another matter which 
tiff, “>® plain. 

See a Z"' °“"‘s' 

mai^g three have conveniently been im 
P eaded ae reepondenta. irthe XdaWt 

«tafea'(th2’hM "1 J**® ®PPll®‘“®n, it ie 

jerioe was employed for the Sose of 
;^i«ng any order for coet. thS may he 
made In the appeal. This assertion sMms 
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to be well founded and furnishea further 
evidenoe of the mala fidee of the plaintiffa. 

Lastly remaiua the question of delay. 

The proposition that the respondent should 

be prompt in applying for security does 

not admit of doubt. But here the very 

occasion for the application ig the non. 

recovery of the costs ordered by the lower 

Lourt. Steps had to be taken and were 

being taken for recovering those costs and 

the application was deferred till it was 

definitely found that those costs could not 

be recovered. We are not prepared to hold 

that there has been, having regard to the 

oiroumstanoes, such delay as to deprive 

the applicants of their remedy under the 
provision. 

We direot that the appellants in the 
hrst appeal shall furnish security in the 

sum of Es. 300 (Rs. 100 representing the 
costs in the lower Court and Rs. 200 
the costs here) to the satisfaction of the 
mwer Court within two months from this 
date. In default, Appeal No. 292 of 1934 
will stand dismissed with costs as against 
respondents 9 and 10 in the appeal (the 
appellants in Letters Patent appeal.) In 
this Letters Patent appeal we make no 
order as to costs. 

O.H.K./as. Order accordingly. 
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Leaoh 0. J. AND Burn J. 

Royts of Garahanda, Sariapalli and 
Mamohandrapuram Village, Gara. 
bandha Group, Parlakimedi Estate 

Ramalinganl 

babhudht and Petitioners. 


2amndar of Parlakimedi — Hespon. 
aeot. 

civil Miso. Pebn. No. 1832 of 1937 

Decided on 6 th November 1937, to issue a 
writ of certiorari, 

(1) (b) and 168 (2)--Ip * fair .5 

able rent under S. 168 revenue officer 
bound by limitalloni of S. 30 (1) (b), * 

The words "and .ball have rerard tn 
Villons of this Act lot determlnC the ral?“; 
tent payable by a tyok" In sob-e. (sfof 8 168 oan 
only apply to the ptovlslons of the Act whiSh 
have general application. Proviso (b) of 8. fij m 

landholdstseik. enbafioeJ 

tlio hi the average local prices of etaple food 
Henoe In settling a fair and equitable nn. 
under 8.168, the Bevenao Offioer Is not bound by 
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tbo limitations of S. 30 (1) (b)t AIR 1926 Mad 
iSO, lul on. [P 383 0 2; P 384 0 IJ 

B. Jngannadha Do88 — for Petitioners. 

L. 8. Veararaghava Ayyar, K. S. 
KrUbnaswamy Aiyengar and N. Sri¬ 
nivasa Aiyeogar — for Respondent. 

Leach C. J. — Id 1925 the Zemindar of 
Parlakimedi applied to Government under 
Cbap. 11, Madras Estates Land Aot, for a 
settlement of rents in respect of all the 
ryoti villagesiD bis estate, and Government 
Booeded to bie request. A Spooial Bevenue 
Officer was thereupon appointed to oonduob 
the enquiry and after a lengthy investiga- 
tioD he announced bis dndings. The ryots 
oontended that the rates fixed in the year 
1808 were permanent and were not liable 
to be altered. They further contended 
that in the event of this question being 
decided against them, S. 30 of the Aot 
limited any enhancement of rents to 12i^ 
per oent. The Special Revenue Officer 
decided both these questions against the 
ryots and directed that the rents should 
be enhanced cent per cent. An appeal 
followed to a single member of the Board 
of Revenue under 8. 171 of the Aot. By 
an order dated S^th March 1936, the 
member of the Board who beard the 
appeal upheld the contention of the ryots 
that the prevailing rates of money rent 
could uot under the law be enhanced by 
over 12i percent, in settlement proceed, 
ings The Zamindar then applied under 
S. 172 to the Board for revision of this 
order. On 9bh October 1936 the Board 
by a majority decided that the 12^ per 
cent limit was not applicable to proceed- 
ings under Ch. 11, but they disagreed with 
the Special Revenue Officer's finding that 
the rents should be enhanced oent per 
oent. They decided that the enbanoemeDt 
should not exceed per oent. The ryots 
then applied to this Court for a writ of 
certiorari, with a view to an order being 
passed quashing the Board’s order of 9th 
October 1936. This application is now 
before us. 

One of the grounds for asking for the 
issue of a writ of certiorari was that the 
Board of Revenue bad no power to revise 
the order of the single member passed on 
SOth March 1936. but where it was pointed 
out that the ryots bad appeared before 
the full Board and bad submitted to its 
jurisdiction this contention was dropped. 
The learned advocate for the ryots how. 
ever contended that if the Board had no 
power to increase the rents beyond 12^ 


per oent. it acted illegally, and therefore 
had no jurisdiction to increase them by 
37 A per oent. The learned Government 
Pleadsr very properly conceded that if the 
Aot did not allow an increase beyond 12i 
per cent, the ryots would be entitled to 
the issue of the writ. He however denisd 
the oontention that the Aot did limit 
enbanoement to 12i per oent and this is 
the question which we are called upco to 
decide. In order to do so, it is necessary 
to examine certain of the provisions con. 
tained in Cbs. 3 and 11 of the Aot. 


Chapter 3, as amended by the Madras 
Aot 8 of 1934, consists of Ss. 24 to 44 
which are headed : "General provisions 
relating to the rates of rent payable by 
ryots." The sections must speak for 
themselves without reference to the bead* 
ing, but iu passing it may be remarked 
that some of the sections obviously do not 
have general application and only apply 
in special oases. S 24 states that the 
rent of a ryot shall not be enhanced 
except as provided by the Act. S. 27 pro* 
vides that if a question arises as to the 
amount of rent payable by a ryot or the 
conditions under which ha bolds iu eny 
revenue year, be shall be presumed until 
the contrary is shown, to bold at the same 
rate and under the same conditions asiu 
the last preceding revenue year. 8. 2^ 
says that in all proceedings under the 
the rent or rate of rent for the ticae being 


lawfully payable by a ryot shall be pre* 
scmed to be fair and equitable until the 
contrary is proved. B. 29 provides that 
the "waram” (that is, the established rate 
of the village for dividing the crop bfll* 
ween the landholder and the ryot) is boI 
liable to enhancement. In view of tij* 
importance of S. 30 so far as this case w 
concerned, it is advisable to set it out Ib 
full. It reads as follows : 

Where for aoy land Id hla holding a 
a money rent the landholder may apply to tw 
OoIIeotor to eohanoe (he rent 00 one or moro 
the following groonde and no others J . 

(I) that during (be ourrenoy of the 
there has been a rlee In the average local 
Btaple food-orope la the talak or 
division ; (♦) Provided (bat If the rent M PJJ 
manently payable at a fixed rate or ra‘e£ »|n 
not be liable to be eohanoed ander thli olao 
the grouod of a rlee In prloej; (b) 

that DO enbaDoemeDi under this olausa »haU 
the rent by more than two aonae In the ropo* 
the rent previously payable for (be land • 

(II) (bat during (be ourrenoy of the 

rent, the produotive powers of the land held 7 | 
lalyat have been Inoreaeed by »o 
efleoted by, or at the expense of, th« landh®"* 
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(iil) that a work oi IrrlgafJoD or other Improve, 
ment has been executed at the eipenee of Govern, 
ffient, and the landholder has been lawfully 
rpnlred to pay in reepeot ol the bolding an addi¬ 
tional revenue or rate to Government In oonee- 
qndoce thereof; 

(Iv) that the productive powers of the land held 
^lon Inoreaeed by fluvial 

Explan'iticn'. ‘Tiovlal aotlon” inoludes a 
change In the oonree o» a river rendering irrigation 
irom the river practicable where it was not prevl. 
Ottaly praotioable. 

r/Vw fcliafc proviso fb) of 

t-il* lU liitiiks any enhanoeiDeDt made id 

pprenaDoe of an application under this 
oiauEe to 2 annas in the rupee, of tbe rent 
previously payable for tbe land, that is 
1^5 per cent. 8. 31 contains rules with 
regard to tbe enhancement of rent on the 
ground of a rise in prices when the en. 
hancement is claimed under 8 30 (i). 
B. 82 states tbe rules to be observed when 
an enhancement is claimed under 8 30 (ii). 
Bs. 38 and 34 relate respectively to appli. 
cations made under CIs. fiii) and fiv) of 
D. 30. 8. 36 provides that notwitbstand. 

contained in Bs 31 to 34, 
tbe Collector sball not in any case order 
any enbanoement which is nnder the oir. 
cnttstanoee of tbe case unfair or inequit. 
able, or which would operate so as to raise 
the rent beyond tbe value of tbe estab. 
Usbed waram of tbe village in which the 
nolding is situated, commuted in aocor, 
dance with tbe provisions of 8.40 8 36 

oonler, npoD tbe C. Hector tbe power to 
order tbe enhsooemeot to be gredoal. It 
tfl Bot Beeeeeary to refer to tbe remeinine 
aeotloos Id the Chapter. ® 

I,A■J’”” is 

beaded Boryey, Beeord of Bights aod 
Beltlemeot of BeDte”. Thle obeptereon. 
elets of Bs. 16t to 180 It will bs euffioient 

d“ io! o' “>■> OBBs If I refer to 

fcfvi® I ^ ^ Biyee power 

W the Local GoyerniBent to make ao order 

OireotlDg that a soryey be made aod a 
Beoord o Bights be prepared by tbe 
UollMfcor in respect of an estate or portion 
Ji. '’'“"‘'iss “>et when 

iogolry ae he sees 6t, ocmpleted a prell. 

mlBary record lor tbe estate or p.”t of 

thereof In the prescribed manner and for 
the preaorlbed period, and sball recelye 
Md ooDBider any objeetion to any entry 
therein or to any omission tberefrom, 
^bioh may be made during tbe period of 
Wblioation. When BUoh objeotioni have 


been considered and disposed of according 
to such rules as tbe Local Government 
shall prescribe, the Collector shall finally 
frame the record and shall cause it to be 
published locally in the prescribed manner 
and the publication shall he conclusive 
evidence that the record has been duly 

made under Chap. 11 . Sub.s. 9.A states 

that tbe Collector sball, along with tbe 
bnal record, cause to be published the 
name or official designation of tbe person 
to whom and the date on or before which 
the Local Government direct that applioa. 

tioDs for settlement of rent under sub.s (l) 

of b. 168 should be made. Tbe relevant 
parts of S. 168 are snb.ss. (1) and (2) 
which are in the following terms 

?• ot 

any area for which a Record ol R-gbte le publlbhed 

^ch furiber period, if any, ae the Local Gove-o- 
menfcmay.ia their dleoreiloD, frcm time to time 
thick fit to allow either the landholder or the 
rjotP apply for a settlement of the rent, provided 
t^hatlD tbeoaee of rjote the application is made 

Mte^ntiVfhi one.eigbtb of tbe total 

extent Ol the holdings In euoh vilJege or area the 

Collector eball, If the Local Government go direct 

ulJ® equitable rent In reepeot of the 

land eitcated In luoh a village or area. 

rJiiL^w rente under this seotloD. the 

Celleotor ebail prefome until the oontrary U 

proved that the eilellng rent or rate of rent la 
fair and equitable and Bball have regard to the 
pfovislona of tbU Act for determining tbe rates 
of teot payable b; ral^ati 

It is on tbe strength of sub.s. f2) that 
tbe petitioners contend that tbe powers of 
the Board of Revenue in enhancing rents is 
limited to 12J per cent. It is said that 
proviso (b) to S. 30 (i) absolutely prohibits 
any further enhancement. I consider this 
argument to be entirely fallaoious. Pro. 
viso (b) of 8. 30 (i) only applies to an 
enbanoement made in the case of an 
application under that clause and the 
application wbiob led to enhancement of 
rents in this case was not under 8. 30 (i) 
but under 8.168. 8. 30 does not set out 
all tbe occasions on which it may be fair 
and equitable to revise rents. It deals 
with special oircumstanoes, four in number 
under which tbe landholder can apply for 
enbanoement under that section. Chap 11 
is designed to give authority to Govern, 
inent to step in at tbe instance either of 
the landholder or tbe raiyats to settle 
^hat is a fair and equitable rent so far as 
tbe boUing generally is oonoerned. Tbe 
words and shall have regard to the pro. 
vlsloDB of this Aot for determining tbe 
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rates of rent payable by a raiyab, " in 
8ub-a. (3J of S 163 oao only apply to the 
[jrovisiona of the Aot wbioh have general 
applioatioD. Proviao (b) of S. 30 (i) merely 
applies when the landholder seeks on- 
ihanooment of rent on the ground that 
ibhere has been a rise in the average local 
prices of staple food orope. 

This very question was raised in 49 Mad 
499,^ where Devadoss and Waller JJ. held 
that in settling a fair and equitable rent 
(under S. 163 the Revenue Officer is nob 
•bound by the limitations of 8. 30. In that 
ease it was also held that in proceedings 
under Ch. 11, the Court had revisional 
powers over the orders of the Board of 
Revenue passed on appeals under 8. 171 
of the Aot from the orders of the Revenne 
Officer in such proceedings, bub in 63 M L 
J 450,^ a Full Bench disagreed with this 
part of the judgment: though it did nob 
question the validity or the oorreotness of 
the decision with regard to the scope of 
S. 30. If S. 30 has the effect which the 
learned advocate for the petitioners says 
it has, it would mean that notwibhstand. 
ing that rents are so unreasonably low 
that a rise of l-i per oenb. would not do 
jnsbioe to the landholder there would be 
no remedy. This oould never have been 
the intention of the Act, and, in my opi¬ 
nion, it is not possible without disregard, 
ing all canons of oonstruobion and the 
meaning of the words used to give to sub.s. 
(2) of S. 168 the interpretation suggested by 
the petitioners. It follows that in my 
opinion the Board of Revenue bad full 
power to enhance the rents in this ease by 
37i par oent, and this being so the peti¬ 
tioners are not entitled to the issue of a 
writ of certiorari. Oonsequently, the appli. 
cation will be dismissed with costs in 
favour of Government and those we 6z at 
Be. 250. 

o.r.k./d.s. Applioatia n dismissed, 

1. Naraslmba Rao v. Rfots of Peddamamidi- 
palH, {193S) 13 A 1 R Uad 480=911 0 16i= 
49 Mad 499. 

3. Rajah of Maodasa v. Ja^aonayakala, (1931) 
19 A I B Mad 612=140 I 0 831=6S Mad 833 
=63 M L J 450 (F 6). 
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Sangapu Sangayya and others — 

Petitioners. 

V. 

Pannala Venkatalakshmi 'Narayana 
Sastri and another — Bespondonfcs. 

_ Civil Revn. Petn. No. 90 of 1937, De. 
oided on 29bh September 1937, from order 
of Diet. Court, Guntur, D/. 24bh December 
1936. 

Madrai Hindu Religioui Endourmenta Act 
(2 of 1927), S. 84 (2)'~P«rioni lucceiifully 
opposing trustee's eppiication under S. 84 are 
proper though not necessary parties to appli* 
cation under S. 84 (2], 

Where certaio perdooshave Baooessfully apposed 
the application of the trustees under B. 84 to bave 
a temple declared ae an exoopted temple, euoh pei* 
BODS are proper though perhaps not necessary par¬ 
ties to the applioation under 8. 84 (21 by the 
trustees to set aside that order. [P 3810 2] 

B. Somayya — /or Petitioners* 

P. V. Rajamanner, K. Subba Rao, T. V' 
Ramanatha Iyer and M. Sesbaohala* 
pabbi — for Respondents. 

Order.—I do not see why respondents 
2 to 4 should be removed from the record. 
Under 8. 64, Hindn Religious Endowments 
Act, the trustee of Sri Maleswarasweml 
Temple in Gnntur town moved the Board 
to declare the temple an ezoapted temple. 
The Board issued notice to all persons in* 
terested. The three present petitioners 
oame forward and sucoessfully opposed the 
trustee’s applioation. The Board held 
that the temple was non.excepted. 

The trustee moved the District Ooorl 
under 8. 84 (2) of the Aot bo set aside that 
order and made the present petitioners 
respondents to his petition. A question 
seems to have arisen in the Distriot Goart 
as to whether the petitioners were neces¬ 
sary parties and the learned District Judge 
has held that they are not, on the grounds 
that no relief is asked for against them and 
the Board may be trusted to support its 
own order. 

I am of opinion that since petitioner* 
were proper parties in the petition under 
B. 84 before the Board, they are 
though perhaps nob necessary 
the application before the District Jo®^ 
under Section 84 (2). I allow this petition'* 
There will be no order as to costs. 

O.r.k./k.s. Petition allosoe^ 
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Valli Ammal and anothci — Appellants. 

V. 

Arunachala Moopanar and others — 

Respondents. 

Letters Patent Appeal No. 115 of 1935, 
Decided on 17th November 1937. against 
judgment of Wadsworth J., D/. 24th Octo. 
her 1935, reported in A I R 1936 Mad 406. 

(a) Oaths Act (1873), S. 12 — Challenger 
should not be permitted to resile, except on 
good grounds, after his offer is accepted by 
other party Court should administer oath in 
■spite of revocation of his offer by challenger. 

A challenger should not be permitted to resile 
after his offer bad been accepted bv the other party 
unless good ground is shown to the satisfaction of 
the Court by the challenger. It would therefore 
follow that if a party has not been permitted to 
resile from the agreement to abide by the oath of 
his opponent, the Court must proceed to have it 
administered and the statement thus given ou 
oath would be held to be conclusive of the facts 
Ihus stated on oath. [P 335 c 2] 

(b) Oaths Act (1873), S. 12 — Challenger to 
perform some act in proceedings for adminis¬ 
tration of oath as condition precedent to his 
offer to be bound by oath—'Challenger refusing 
to perform the act as agreed—Condition should 
be deemed to have been waived by him. 

Unless the oath is takcu in pursuance of an 
agrwment, the case cannot be disposed of on the 
basis of a default either on behalf of the challenger 
or by the acceptor. The provisions of S. 11, Oaths 
Act, can only be attracted after the oath has been 
ttaken in accordance with the agreement arrived at 
between the parties. (p 336 C 2] 

Where a challenger offers to be bound by an oath 
on condition precedent that he should perform 
•certain act in the proceedings for administration 
of oath and if he fails or refuses to do that act as 
agreed he must be deemed to have waived that 
condition and cannot insist upon it. The duty of 
administering the oath devolves upon the Court 
and it cannot be said to be acting in excess of 
its powers if it orders the commissioner to be 
. appointed by it, to perform certain terms which 
the challenger refuses to execute in spite of his 
agreement. [p 337 q 2 ] 

(c) Oaths Act (1873), S. 12 — S. 12 does not 
•apply io refusal of challenger to do certain act 
in compliance with form of oath stated in 
agreement. 

The Legislature has not intended to extend the 
provisions of S. 12 to the refusal of a challenger to 
•do Mrtam act in compliance with the form of 
oath Btat^ in the agreement. Had the Legislature 
intended it, it would baye said so. (P 887 C 2] 

K. V. Sesha Ayyangar and Subramania 
Iyer — for Appellants. 

V. Hamaswamy Ayyer and Sethurama 
Ayyet—for Bespondwte. 
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Abdur Rahman J. — When the trial of 
a suit for declaration that a certain aliena¬ 
tion b>' defendant 1 as a widow would not 
affect tile plaintiH s reversionary interests 
was about to coinrneneo, be challenf^ed her 
(defendant) to take a special oath in a 
temple where camphor was to bo lighted by 
him and extinguished hy lier while taking 
the oath. This oiler was dulv accepted by 
defendant 1 and the trial Court conse¬ 
quently appointed a commissioner to ad¬ 
minister the oath in the form proposed by 
the plaintilT. The date and time were fixed 
for the purpose, but, on account of certain 
negotiations between the parties to have 
the matter settled otherwise, the oath 
could not be administered and the com. 
missioner submitted a report to the Court 
and related the circumstances in which the 
order of the Court could not be carried out. 
Since the defendant was willing to take the 
oath, the trial Court ordered the plaintiff 
to pay another fee to the commissioner, 
which he declined to do and his suit was 
accordingly dismissed. As the plaintiff 
was not prepared to abide by his agree¬ 
ment, the appeal filed by him was also 
dismissed by the Subordinate Judge of 
Sivagauga. He then filed a second appeal 
to the High Court which was accepted by 
our learned brother Wadsworth J. and the 
suit was ordered to be remanded for trial 
on its merits. The defendant has now filed 
an appeal under the Letters Patent. 

The only legal question which we have 
been called upon to answer in this appeal 
may for the sake of convenience be sub¬ 
divided into two: (l) Should the Court 
order an oath to be administered in spite of 
revocation of his offer by a challenger after 
the offer was accepted by the opposite 
party who is willing to take the oath in 
pursuance of the agreement. (2) Would 
the answer to the first question be different 
if the form of the oath offered requires the 
co-operation or the presence of the challen. 
ger at the time when the oath is going to 
be administered in case the challenger 

refuse to co-operate or be present on the 
occasion ? 

A study of the provisions of the Indian 
Oaths Act would show that although a 
provision is made in the Act in regard to 
the contingency when the person who is to 
take the oath refuses to do so, yet no pro¬ 
cedure has been laid down in regard to the 
CMe when a challenger tries to resile from 
hie agreement. It has been held in a 
niunber of cases, however, that a challenger 
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should not be allowed to resile from the 
agreement and the Court should i)roceed to 
administer tlip oath in spite of a revocation 
of his oiler by tlie challenger unless he is 
in a position to satisfy tlie Court that he 
has good reasons for doing so. .See tho rul 
ings in 10 I C 733/ 22 Bom 281.' 22 ^fad 
234' and 17 I C 339.* .\ contrary view 
has, however, bee-i taken in a later 
Allahabad ruling, A I R 1935 All 270,* 
where Bennefc J. relying on two earlier 
decisions of that Court held that it was not 
necessary for a party to assign any reasons 
for resiling from an ofler mado by him to 
the opposite party to take the oath even 
after it had been accepted. 

The authorities on the basis of which, 
the learned Judge appears to have arrived 
at that finding, 52 All 235,* 53 All 673' and 
A I R 1932 Ail 404,® are distinguishable. 
The important fact which distinguishes 52 
All 235 is that tho statement recorded 
before the Subordinate Judge in that case 
was, as stated by the learned Judges, only 
to the effect that the parties would accept 
certain terms which might be stated or 
suggested by one Bagavant Singh 
Comine to 53 All 673’ it appears that 
the parties to the suit bad agreed in that 
case that a certain pleader might bo 
appointed as a referee and that the case 
might be decided in accordance with the 
statement which he might make without 
any oath being given to him. The learned 
Judges decided that case on the basis that 
the statement by the referee was not to be 
of the nature of evidence on any particular 
fact, but rather of the nature of a pro 
nouncement on the case. 

49 All 388, yet it appears in view of the 
two rulings mentioned above, that the 
learned Judge did not fall in with the view 


1. Him Lai V. Joggeswar. (1912} 10 I C 733. 

22 Bom 281. 

^Mad ^indAli, (1899) 22 

6. Rup Singh v. Mrs. Arjuu Sen (193*51 95 a t d 

All 1170=163 I C 680L1935 A iTm ^ ^ ® 

Singh’ (19301 

7. Bishambbar v. Radha Kishunii (19311 lo 
A IB All 657=133 1 C 39=63 il, iSeJ? 

A'r/of=13yiC^“6ot^^^^^ " I H 

-9. Salik Ram v. Wali Ahmad (19271^^4 'a t i> 
An 590=100 I c 473=49MfKl L? 


osprossed by Lindsay J. No reference 
was however mado to a Division Bench rul. 

Allahabad High Court in 18 All 
4) \\hich laid down in unmistakable 
terms that a party offering to be bound 
should not bo allowed to revoke the offer 
after it had been accepted by the opposite 
pait> except upon the strongest possible 
grounds whicli were proved to thesatisfac- 
tion of tho Court to be genuine. It would 
thus be clear that there is a gieat prepon. 
derance—even if there is no unanimity - 
m favour of the view that a challenger) 
should not be permitted to resile after his’ 
offer had been accepted by the other party 
unless good ground is shown to the satis, 
action of the Court by the challenger. 
Apait from the authorities, I see no priaci-i 
pie of law on which an agreement can bej 
allowed to bo broken with impunity with, 
out any valid reason. It would therefor© 
follow that if a party has not been per- 
niittcd to resile from tho agreement to 
abide by tho oath of his opponent, the 
Court must proceed to have it administered 
and the statement thus given on oath 
would be held to be conclusive of the facts 
thus stated on oath. 

In this particular case, no circumstance 
has been shown to tho satisfaction of the 
Court which would entitle the plaintiff to 
resilo from the agreement. It may also be 
stated here that unless the oath is taken in 
pursuance of an agreement, the cose cannot 
bo disposed of on the basis of a default 
either on behalf of the challenger or by the 
acceptor. Tho provisions of S. 11, Oaths 
Act, can only be attracted after tho oath 
had been taken in accordance with the 
agreement arrived at between the parties 
M mentioned in Ss. 9 and 10 of the Act.' 
The order of dismissal of tho suit by the- 
trial Court without administering the oath 
to the defendant was therefore obviously 
incorrect and was rightly set aside ia ■ 
second appeal. 

This brings us to the second but more- 
difficult question. It has been contended 
on behalf of the appellant that in view of 
the plaintiff’s own conduct, in trying to- 
resile from the agreement and refusing to 
participate in the proceedings to be taken 
for the administration of the oath anJ 
lighting camphor which he was to do ia 
accordance with the offer made by him it 
should be h eld that this part of the offer 

10. Ram Naraia Singh v. Baba Singh, (1896) 1^ 

All 46=1895 A WN 168. 
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has been waived and cannot in any case be 
insisted upon by him. In oui* opinion 
there is a great deal of force in this con¬ 
tention. It has already been held that the 
party cannot bo permitted to resile from 
the agreement unless good cause is shown 
on his behalf. In the absence of any such 
cause being shown, would it be right to hold 
that a party should be allowed to achieve 
his object by his refusal or failui’e to carry 
out the terras of the agreement when he 
cannot achieve by showing satisfactory 
reasons to the Court for the purpose of 
resiling from the agreement ? In our opi. 
nion this would be intolerable and cannot 
be permitted. It was held in (1881) 6 A C 
251 that if in the case of a contract of 
sale and delivery, which makes acceptance 
of the thing sold and payment of the price 
conditional on a certain thing being done 
by the seller, the buyer prevents the pos. 
sibility of the seller ful611ing the condi. 
tion, the contract is to be taken as satisfied. 
Lord. Watson in delivering his judgment 
says at page 270 ; 

They have boon thwarted in theattempt to fulfil 
that condition by the neglect or refusal of the 
appellant to furnish the means of applying the 
stipulated test; and their failure being due to hie 
fault, I am of opinion that, as in a question with 
him. they mast be taken to have fulfilled the 
condition. 

The noble Lord adds : 

The pas^e cited by Lord Shand from Bell’s 
Pnnciples (8. 60) to the effect that if the debtor 
bound under a certain condition have impeded or 
prevented the event, it is hold as accomplished. If 
the cr^itor has done all that he can to fulfil a 
Mndition which is incumbent on himself, it is 
held Hufficisnt implement. 

Lord Blackburn in his judgment at 
page 264 says ; 

And by bis own default be can now never be in 
a position to call upon the pursuers to take back 
the m whine on the ground that the test had not 
been aati.^fled, he must, as far as regards that, keep 
and consequently pay for it. 

The same principle has been enunciated 
in Halsbury, Vol. 7, para. 308 (Hailsham 
edition): 

The performance of a condition precedent is 
where the other party has prevented its 
pertormance or has done something which puts it 
out of bis power to perform bis part of the con- 
tnict, or has iutimated that he does not Intend to 

^ 1 # i?i.i t ^ latter case be has made him* 
Mif for a breach of the contract and has 
dispe^ with the performance of any promise 
UaUlit”** originally a conation precedent to his 

Our learned brother Wadsworth felt 
that rulings such as 22 Ma d 284* and 

n. Maokay v. Dick, (1681) 6 A 0 961sS9 W B 
041s 


others quoted by me in an earlier portion 
of this judgnieul coul.l not 1)0 safely applied 
to a case like this whero the chal!en<'er 
was to perform some act in compliance 
with the form of oath stated in the agree, 
ment. He therefore preferred to apply 
S. 12 of the Act to the challenger also on 
the ground that if the suit had to proceed 
on the refusal to take the oath l>y the per¬ 
son who had once agreed to take it, there 
was no reason why should the challenger 
be not placed in tlie same position \ 
ruling of this Court in 49 :\I L J 379^- was 

T * * ^ in support of his 

decision. 

We have considered the matter very 
carefully and feel that this would be ex.l 
tending the provisions of S. 12 of the Act 
in a manner which is not justifiable. Had' 
the Legislature intended S. 12 to apply to 
a challenger, it would have said so. The' 
reason of a provision for a person who' 
had decided to accept the oath was clear. 
It has been provided in S. 12 of the Act 
that nobody could be compelled to take an 
. oath against his will. A provision had 
thus to be made for the case when a party 
declined to take the oath after he had 
accepted the offer made in that behalf. The 
same reason however does not apply to the 
challenger. Moreover, no reasons have been 

who decided 

49 M L J 379 and in the absence of any 
cogent reasons we are, with deference, 
unable to agree with him. The legal 
position then is that the plaintiff, who was' 
to light camphor in accordance with the' 
offer made by him and has refused to per¬ 
form that which he had undertaken to do,! 
should be taken to have waived that con. 
dition. Moreover, it does not appear to us 
to be very material whether camphor is 
burnt by the plariotiff or by some 000 else 
on his behalf so long as it is extinguished 
by the defendant at the time when she is 
taking the oath. 

The duty of administering the oath under 
the Act devolves on the Court and it can. 
not be said to be acting in excess of its 
powers if it orders the commissioner to be 
appoint^ by it, to perform certain terms 
which the challenger now refuses to execute 
in spite of his agreement. In the circum¬ 
stances mentioned above the only order 
which could, in our opinion, be passed in 
this appeal appears to be to give the plain. 

12. Siddayya v. Ambn Halt, (1926) 12 AIR Mad 

1264=9010 6T7=49 M L J 879. 
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nl,el;,ko,iauclwl.ichthcdefen,la„tshouM I'-irt.cJnp Wo ' 

w io.|uiro.l to extioHuish xvl.en the oath ''^‘>",,1 woaU 

heuig taken hy her. If the plaintifl refuse-; 
to he present or to light cami.hor, it mav 
•e lighted under the orders of Court hr 
tijo Commissioner wl.o is appointed In 
administer the oath. Tl.e camphor mu.st 

«ZrT “^.'"St'i-ilied hy the defendant 
«heii she is taking tlie natli. It is hardly 

necessary to add that if the oath is taken 
h> the defendaii , her statement must he 
laken to be eouclusive under S. U of IIjp 
A ct so fiir as this suit is concerned. If s),e 
however fails to lake the oath, there is no 
other altornalive for the Court hut to 
proceed under S. 1 2 of the Act. 

Tor tho forcfioini; reasons the appeal 
must he allowed with costs and the suit 
lomanded to the trial Court for compliance 
m terms of the order above stated The 

result. As the appeal was wrouglv dis 
blissed by ibe Subordinate Jud.-e without 

auj oath having been actually taken hy the 
defendant and had to bo allowed to that 
e.xtont in the second appeal, there will he 
no^ordor as to costs in the first and second 

C.R.K.'D.S. Suit remanded. 
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Pandkan'g Row and 
VENKATAI tAMANA Rao JJ. 

fiambasiva Aynar ~ Appellant. 

V. 

Nateaa Ayyar and others ~ 

Respondents. 

October 1937 '^^ I*ecided on 22Qd 

ctobei 1937. against decree of Sub.Jud^e 

Ta^njore in 0. S. No. 46 of 1929. “ ’ 

partner in family, 

ber of joint family can d.„olved-Mem^’ 

family a»,et. after^rk';„^rcru^r If'"" " 

“Suit wou d not lie if l i! " necewary 
lution-But Court cann 't i- 

without deciding question “““ “ ^‘‘amed 

was dissolution Lfole su"t " 

the hands of a stranger on Si 1“ 
partnership iu which ^the familv of « 

any member of the family whl^i« 

^hare m the assets has a ri'ght t^ ^ov" rtM°ar: 


j tV Au luiucasetne smt 

iL 1 Vi it ^ouia not be 

i tion Vr if the plaint alle- 

d e n iV ' he true without deciding 

no dissolution or 

no bforethc.Mut. [P 389 Cl, 2] 

iJ' f '■< instituted by a mom- 

i^set- or/l a shareiD tbe 

ui tL M the defendant 

Partuer in ' dissolution of the 

w Iw • "ot maintainable 

he tl the question Whe. 

ther there was (h.ssolution or not before tbe suit. 

[P 3SD C 2] 

DliaiTJ""**'?®'of-DefecU in 

substantial righU- 
Amendment should not be refused. 

whkb'lf«1I^f^"« °{ defects in pleadings 

consonant ^‘^‘^^fantial rights it is not 

consonant with justice to deny a remedy which 

othmviso ,™„Id bo lost by rea'son of caroleraet 

Puni -hi.<T c7.*t^ or delay can always be 

punched, so to speak, by impo.sing terms. 

[P 389 C 2) 

T. V. -Muthukrisliua Iyer and N. Muthu- 
^ swami Iyer - for Appellant. 

S. Eamachandra Iyer and S. Rajagopala 
^yei' for liespondents. 

n J, — These arise out of 

O. & No. 46 of 1929 on the file of the 
Subordinate Judge of Tanjore. The revi¬ 
sion petition is for the purpose of revising 
the order passed by the Additional Sub. 
oidmate Judge dismissing tbe application 
o e plaintiff for amendment of his plaint 
an the appeal is from the decree dismiss- 
log the suit itself with costs on the ground 
cnat It was not maintainable. The suit 
'vas by one Sambasiva Ayyar who claimed 
one-third of the share of defendant 1 in a 

certain firm described as the K. A. Em. N. 

rjn. The share in the firm originally 
belonged to an undivided Hindu family, 
ihe plaintiff is the son of one Krishna 
>>ar. Defendants 2 and 3 are the grand¬ 
sons of one Sundarappier by his deceased 
while defendant 1 is one Natesa Iyer* 
ihese three persons, Krishna Iyer, Natesa 
;4’er and Sundarappier were brothers, 
eiendant 4 is the other partner in the 
rni of K. A. Rm. N. which carried on a 
money-lending business and the plaintiff’s 
case was that this share in the money- 
'msiness belonged to the family and 
that this particular asset of the family was 
not divided at the time of the partition of 
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the remaining family properties which took 
place in 1926. In para. 7 of the plaint, it 
was clearly stated that the Subordinate 
Judge in the previous suit for partition, 
while affirming the award of the arbitrator! 
Rao Bahadur A. Kvishnaswanii Ayyar, 
Retired Assistant Commissioner of Police, 
had declared that “ the rights of the parties 
in the K. A. Rm. N. firm are left open for 
future settlement or suit as the case may 
be.” It is clear therefore that the subject, 
matter of the suit was the family share in 
the business of which the plaintiff claimed 
one-third. It was also alleged in the plaint 
that the partnership, i, e. the money 
lending 6rm in question, had been dissolved 
sometime in January 1928, i. o. before the 
suit, and that after this dissolution, some 
secret arrangement was arrived at between 
defendant 1 and defendant 4, the partners, 
the details of whicli were not known to 
the plaintiff. The dissolution alleged in 
the plaint was denied by the contesting 
defendants in their written statements 
which were filed in December 1929 and 
January 1930. In September 1931, the 
plaintiff applied to amend the plaint so as 
to enable him to obtain an alternative relief 
for partition of the assets of the family in 
the partnership in ease it was found by the 
Court that there was no dissolution of the 
partnership and for appointing a receiver 
to realize the family assets and to pay the 
one-third share of the plaintiff therein. 

The only i»int raised in this appeal by 
the plaintiff is that the dismissal of the 
suit by the lower Court on the ground that 
it was not maintainable without taking 
evidence or recording any finding on the 
question of the dissolution of the partner, 
ship alleged in the plaint is wrong. We are 
of opinion that this contention of the 
appellant is right. The present case is more 
or less analogous to that in 47 M L J 554,^ 
in which the plaintiff was a junior member 
of a Marumakathayam tavazhi; here the 
plaintiff is a member of a Hindu family 
whose share in the partnership assets 
remains undivided. We see no real distinc. 
tion in principle between the present case 
and that in 47 M L J 554.‘ The principle 
IS that when family assets are in the hands 
of strangers any member of the family who 
IS entitled to a share in the assets has a 
right to recover his share of the assets, and 
if it is necessary for the purpose of ascer. 

1. Ofctapurakkal Thazhath Soopi v. Abdulla. 

(1924) HAIR Mad 009=82 I 0 198=47 

M L J S54« 


taming such sitare of the assets to take ao] 
account, such account has to be taken by' 
the Court at the instance of the plaintiff.; 
The case would lio different no doubt if 
there was no dissolution t)eloro the suit as 
was held in 41 l\Iad 4.)4." Tiio learned 
Judge however did not decide the question^ 
whether there was a ilissolution or not- 
before suit. Tliat was a (incstioii of fact 
and w’ithout any decision thereof it was 
not open to the Court below to dismiss tlie 
suit on the ground that it was unsustain.| 
able even if the plaint allegations were 
assumed to be true. 

The appeal nmst thereforo be allowed 
and the decree of the Court below’ dismiss¬ 
ing the suit set aside. The suit is remanded 
to the Court below for fresh disposal 
according to law’. The costs of this appeal 
will abide the event and he provided for 
in the revised decree to be passed by the 
Court below. The court.fee paid on the 
memorandum of appeal will be refunded to 
the appellant. As regards the revision 
petition, we are of opinion that the lower 
Court was not right in refusing permission 
to amend the plaint though there was con. 
siderable delay which was not satisfactorily 
explained. In the matter of rectifying 
defects in pleadings which do not affect 
any substantial rights it is not consonant 
with justice to deny a remedy which other, 
wise would be lost by reason of carelessness 
or delay. Any carelessness or delay can 
always be punished, so to speak, by impos. 
ing terms. In this case it was not possible 
for the plaintiff to be certain whether 
there was a dissolution or not because he 
is not one of the partners and he can have 
no personal knowledge about the matter, 
and it is not right that he should lose all 
simply because he chose to institute a suit 
on the basis that there had been a dis. 
solution; if it is found after trial that there 
was no dissolution, it is not right that he 
should fail altogether. In these circum¬ 
stances therefore we think the lower Court 
ought to have allowed the petition for 
amendment. The order of the Court below 
dismissing the prayer for amendment is set 
aside and the amendment is allowed as 
prayed for, but in the circumstances of the 
case the petitioner in the civil revision 
petition must bear his own costs and pay 
the costs in the civil revision petition of 
the contesting respondent s 1 and 4 and 

2. Gangayya v. Venkatramiah, (1918) 6 A I R 
Mad 87=49 1 0 9=41 Mad 464=84 M M J 
971. 
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also Uieir costs in the amendment upnlica 
tion jn the Court lielow. ^ 

<'hY/fr oteovdnujhi. 


r.i{.K.’'irM. 
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VAltAnACIIAKIAK AND KiNG JJ. 
^uapati Narayano Tiao and others — 

Api)ellants. 

V. 

Mitdhavalapu Pnrushothama J(ao — 

Respondent. 

S suhVf'^'raeliminarv decree 
ot buh.Jud^e, (juntiir. J)/. 28 3 1031 

ion communica¬ 

tion IS received by co-parceners. 

SE^sasHsI 

grcoj,ors .s not maleri.,1 : A J n m, Ld s f,. 

■ [P 302 Cl) 

Vedautarn Satyanarayana — 

N. Eaota Kao - 

a^ision in this case is whether the will 
^x. 4) said to have been executed bv one 

Bonurind “lid " i,tshagt?Rt iSl '' 
Zts 2 and1"‘® tT‘‘ ‘‘"'"“‘’“'t 1 : defen- 

^nts 2 and 3 are the sons of defendant 1 
Man> jeais ago, the plaintiff had been 
taken in adoption hy Seshagiri Kao’s wife's 

WnVfhaT^hTntrTflt^™ 

to do so. Defendant 1 on the e he" £ 

looK nis ±5 jj. degree and settled down 
practise at Guntur. Defendant 1 no doubt 

«pTs" c^a :£v:r 

£'‘dene"'Btt''H. tha£ 

^oobt in£r£^’Thrdt:fa^rrw“ 


not ultogetlier in the good graces of his 
fatlier and that even making allowance for 
defendant 1 s financial position the plaintiff 
stood in peater need of help from his 
fatlmi There is also indisputable evidence 
that the father was consulting his lawyer 
friends pd relations as to the best manner 
in which ho could effectively carry out his 

^some provision for the 
phiintiiJ. As the father and defendant 1 
were undoubtedly members of a joint Hindu 
amily and some of the properties which 
the fatlier proposed to deal with were joint 
amily properties, the father seems to have 
)eon advised that unless some arrangement 
could he effected hy agreement with defen. 
liant 1, It would lie necessary for him to 
gp divided from defendant 1 by a notice 
of intention to become so divided. Ex. C, 

51 draft notice prepared with this object in 
pew )y p W. 9 some years before, makes 
It clear that the father was clearly aware 
hat this was the only alternative open to 
him, unless it was possible to arrange 
amicably with defendant 1 to benefit the 
plaintilt to some extent. 

Whatever might liave been the relations 

1 ^ 000 ^^” father and defendant 1 prior to 

Tooo L that between 1921 and 

26 the cordiality between them was not 

by any means improving. The letters filed 
in tp case show that the father was find¬ 
ing fault with defendant 1 for one thing or 
another and regretting the way in which 
he had sppt his moneys on defendant 1. 

n the other hand, defendant 1 seems to 
have felt that his father was not treating 

fi!”^ and more than once protested, 

hough in vain, against any such treat¬ 
ment. It is in the light of these facts that 

determine the question 
whether Ex. H was a likely disposition to 
have been made by the father. In the view 
we take of the credibility of the direct 
support of the execution of the 
will by the father in a sound disposing 
state of mind, the question of the natural¬ 
ness of the disposition is of only secondar}' 
importance; but as the learned counsel for 
the appellant has dealt with that question 
at length, we have set out the materW 
facts above to show that even from this 
point of view the execution of the will was 
hy no means improbable. (His Lordship 
^en discussed the evidence and proceeded.) 

We have therefore no hesitation in holding 
that Ex. H was executed by the deceas^ 
oesliagiri Rao when he was in a sound dis¬ 
posing state of mind. 
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As the deceased was a member of au 
undivided Hindu family, the question of his 
right to make a will disposing of his share 
in the joint family property has next to be 
considered. To enable him to do so, it is 
alleged by the plaintiff that he sent a regis. 
tered notice Ex. J on 3rd August 1926. 
Having regard to what we have already 
stated as to the advice that the deceased 
had been given on this matter, it is not by 
any means unlikely that this step would 
have been taken. The preparation of the 
draft for Ex. J is spoken to by P. W. 10, 
a witness whom the trial Judge regards as 
■quite respectable; and the writing and exc. 
■cution of Ex. J is spoken to by P. W. 4, 
whom the learned Judge has unhesitatingly 
believed. We therefore see no reason to 
•doubt the genuineness of Ex. J nor the fact 
of its having been sent with the knowledge 
of the deceased. Ex. J is a postcard and 
the postal seal shows that it was posted at 
Bezwada on 3rd August 1926. 

In the ordinary* course it would hdve 
been delivered to defendant 1 at Guntur 
on the 4th, but it so happened for rea. 
sons to which we shall presently refer 
that it was not actually received by defOn. 
dant 1 till the 9tb. An argument has 
accordingly been addressed to us as to 
whether the mere posting of Ex. J on 
drd August was sufficient to validate the 
will executed on the 4th when in fact 
the deceased died on the 6th before Ex. J 
had been received by defendant 1. To 
obviate such an argument, it was suggested 
on behalf of the plaintiff that defendant 1 
must have become aware of the contents of 
Ex. J even on 4th August and that he pur. 
posely evaded receiving it. We are not 
satisfied that there is sufficient proof of this 
or even some justification for the suggestion. 
Seeing that this suggestion had been made 
or might be made, defendant 1 applied to the 
postal department for an exact statement 
of the reasons for the delay in the delivery 
and Ex. 3 gives the material information. 
Defendant 1 resides in one postal division 
of Guntur whereas the Court is situate 
in another postal division. The result was 
that by the time that this postcard was 
taken to defendant I’s residence on the 4th, 
he had left for the Court and on non-deli- 
very at home it was transferred for delivery 
at the other division, but when it was taken 
to Court on the 6th defendant 1 is said to 
have been absent from the Court. On the 
€th and 7th he was admittedly in Bezwada 
«fter hearing of his father's death and as 


the 8th was a Sunday the registered post- 
card was delivered to him only on the 9tli. 

On the above facts it has been argued on 
behalf of the appellant that as communica. 
tion to the other coparceners is necessary 
before a meml)er ol a joint Hindu family 
can become divided by a declaration of his 
intention to hoconie so divided, it must be 
held in this case that the division in status 
« on 9th August when defendant 1 
received Ex. J and as the testator had died 
on 5th August the testament cannot take 
effect so far as the joint family property is 
concerned. We are unable to accede to this 
contention. It is true that the authorities 
lay down generally that the communication 
of the intention to become divided to other 
coparceners is necessary, but none of them 
lays down that the severance in status does 
not take place till after such communication 
has been received by tho other coparceners. 
The anomalous results following from any 
such view can easily be shown. It would 
be unfortunate indeed if the validity of a 
will should depend upon the accident as to 
whether a postman was able to find an 
addressee on a particular date or at a parti¬ 
cular place or not; and it will sometimes be 
a very difficult task for the Court to decide 
how far the addressee had with some know¬ 
ledge of what is coming evaded receipt of 
the notice. An illustration will forcibly 
demonstrate the anomalous position. If a 
person should have a number of coparceners 
living in a number of places far remote 
from one another what is to be the date of 
division of status when notice had been 
sent by one of the coparceners to those 
various other coparceners? It certainly 
cannot be that he will become divided from 
the family on different dates; and here 
again the uncertainty that may arise from 
the delay in delivery due to voidable or 
unavoidable causes is a fact to be taken into 
account. It may be that if the law|is 
authoritatively settled, it is not open to 
us to refuse to give effect to it merely on 
the ground that it may lead to anomalous 
consequences, but when the law has not 
been so stated in any decision of authority 
and such a view is not necessitated or justi¬ 
fied by the reason of the rule, we see no 
reason to interpret the reference to “com¬ 
munication" in the various cases as imply, 
ing that the severance does not arise until 
notice has actually been received by the 
addressee or addressees. 

The only reported decision in which the 
question of the date of severance was dig. 
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-S'cr'E tra; ss 

that e\en it it shouk) be assumed that (he 
leeeipt of tlie notice by the otlicr coj-arce 
t^ers IS material, the severance of [uiU,^ 
icbites back to the date when tlie commu 
Dication was sent. As pointed out bv tlie 
^uned Jud^e, the principie emphaf'ieallv 
stated hv the Privy Council that (he other 

mattei clearlv mrl.calo. that tlie dale of 
the receipt of the notice hv them cannot 

£ /n.rir T''° I'' '''^‘i"S>htiltetl hy 

•ippcJiants learned counsel on fho 

« that in that ease the te^ J i d 

t'l .after the date of the service of he 
notice. n view of the basis of tlie deci 

Srencf If "“he imj; 

5th the '™* '"'h''"''’ “'“•t if on the 

''®f®''3ant 1° of the 

testtor ir“' '? ‘he 

testator 13 concerned, is sufficient to prevent 

he operation of the principle of survivof 

infi thaf h,7lf espect. 

wou hV "if""''’ his notice 
the 4tf ‘^^hvered to defendant 1 on 

arv r ™ 5‘''' Itiennneces. 

woffid he f eesult 

_ ^ case where a notice is posted 

yircumstances when it will beohvffiusly 
yssib e for it to reach the addressee 
before the testator's deatlr. It ,n ‘ 
possible to argue that this is merely f 
device to defeat the law, but no such sng 
gMtion can be made in the circumstancfs 
of this case. The appeal fails and is dis. 
missed with costs. 

C.R.k./r.m. 


Appeal dismissed. 
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Venkataramana Bao J. 

In re Gopalakrishnan and others — 

p . . , , Appellants. 

Criminal Appeal No. 315 of 19^7 • 

ded on 25th November 1937 
sentences of Sess Court *1 a’ 
eion. in Gase No 16 o" igf?!"' 


Silisiiiis 

imi)sK hm. ,,,i, 

Basheer Ahmed Sayeed — 

, for Appellants, 

-A. Bivakaininathan for Public Prose. 

cutor — for the Crown 

Judgment.-In this case, the case for 
the prosecution was tliat on 1st November 

into m T ^ formed themselves. 

sL th7 ^ ;".‘“®‘i“S from his posses. 

•Sion tho goods which were suspected to be 

smuggled and forcibly removed from their 

P ssession The learned Sessions Judge- 

convic?fl‘“'‘' •3' 6 ■‘“d 7 hit 

onnd 1 2 “"<> -Ml that was- 

the7w! 7 and 2 was that 

wdth^h. 1 “n 5 ^an away 

of P W ° " '“i’ fof* from the hands 

with th “ring the course of the scuffle- 

fvffien 1 There is no reliable 

took nni-t""^* fu "^n‘f'0*' niore than five- 
•and mf, 7“ ."“ack against P. W. 3. 
on tliB si,]., the witnesses who were called, 

disbelifiVAA Pi'osecution have been 

He thpt f ^ learned Sessions Judge. 

seven n." ® 

riotinn charged with the offence of 
and^bi accused 1.2 

A 1 R 1923 Lar69r'and'I‘h'^“'“1 k 

High'Co“t taken'aRrin tht 

Slan^l f . 1 ^*’®'® authority m 

conv^^'fm»^ ^ ^^erefore set aside the 

spf flf n ’ ? direct them to be- 

celled ® 

C.R.K./d.s. Co7iviction set aside. 

'■ "oa 10 A IB-. 

692-77 I C 894=26 Cr L J 494. 

' 3 K B 839=71 LJ K 

W R 7 836=20 Cox C 0 269=5lv 

W R 137=66 J P 647=18 T L R 659. 
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hi re Morsan ~~ Appellant. 

Criminal Appeal No. 233 of 1937, Deci- 
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ded on 29th November 1937, from con- 
victiou and sentence passed by Sessions 
Judge, South Arcot Division, D/. 8-2.1937. 

Penal Code (1860). S. 235-Conviction- 
Mere phyaical possession of instruments or 
material of counterfeiting are not sufficient— 
Prosecution roust prove intention of using same. 

^fore an offence can be made out under S. 235. 

It IS incumbent,upon the prosecution to prove not 

only the possession of the instrument or material 

but alw to prove that the possession was with the 

intention of using the same for the purpose of 

Munterfeiting coin or with full knowledge and 

belief that it was intended to be used for that 

purpose. U the prosecution fails to prove tho 

nwessary mtention, knowledge or belief, a person 

cannot be convicted under that section by a mere 

proof of physical posses.sion of an instrument or 
material. (p 393 ^ 

Basheer Ahmed Sayeed — /or .^jpellatU. 

A. S. Sivakaminathan — for tke Crown. 

Judgment. The appellant in this case 
nas been convicted by the learned Sessions 
Judge of South Arcot of offences under 
Ss. 235 and 243,1. P. C. and sentenced to 
nve years’ rigorous imprisonment under 
oacb section, the sentences to run concur- 
So far as the offence under S. 243, 
1. P. C., 18 concerned, the evidence on 
record does not warrant a conviction and 
the learned Public Prosecutor fairly con¬ 
ceded that It does not. He must therefore 
be quitted of this offence. The next 

s“oq!f"T ‘4 conviction under 

0. 2d0,1. 1. c., IS sustainable. S. 235 runs 
thus: 

I»® 8 e«sion of any instiument or 
material, for the purpose of using the same for 

♦h-vi ‘“a* the same is intended to be used for 
that purpose, shell be punished .... 

Before an offence can be made out under 
itiU8 ^tion, it is incumbent upon the pro. 
,8«mtion to prove not only the possession of 
itbe instrument or material but also to 

Possession was with the 
intention of using the same for the purpose 

°i,^"«ing coin or with fuU kn^w! 

'S f intended to be 

fftilfl Piiijose. If the prosecution 

fails to prove the necessary intention, 
knowledge or belief, a person cannot be 
convict^ under that section by a mere 
proof of physical possession of an instru. 
ment or “atonal The facts found against 
the appeUant in this case by the learned 


Sessions Judge are lhat when P. 1 saw 
him in tho liouse of P. W. 8 and arrested 
him he was holding in his hands (wo pieces, 
one m each hand. M. Os. I and 2 in the 
case, whicii contained liie.s of (be obverse 
and levcise sides o( a King Kdward rupee 
coin of 190/ and that on seareliing the 
appellant’s house, two lead plates (M, 0. 34) 
were recovered. Tho case lor the i)rosceu- 
tion was that tho Circle Inspeclor received 
information some time belore (be arrest 
that the appellant was counterfeiting coins, 
that he proceeded to the village of 1'. W. 8 
at about 3.30 p. m. sent for 1’, W. 8, who 
was the lessee of tlie house, wiiere the 
appellant was at the time of the arrest, 
asked him to watcli the appellant and at 
f) y. M. surprised him and found him in. 
IwssessioM of the said incriminating articles. 
It is m evidence that P. W. 8 is a black, 
smith and tliat the house was rented hy 
him, in tlie room'was found not only 

H. Os. 1 and 2 but also il. O.s. 3 to 33. 

The learned Sessions Judge has found 
that M. Os. 3 to 33 save M. 0. 14 were 
those normally found either in a black, 
smith’s or goldsmith’s workshop and that 

?> said articles admittedly belong to 

I. \V. 8. It is also the case for the prose, 
cution that the appellant lives in a village- 
12 miles distant from the village of P. W. 8, 
that on the day previous, he requested 
1. W. 8 to allow him the use of the room, 
for the purpose of making some silver 
articles, that P. W. 8 acceded to his request 
and that accordingly he came the next day 
and was at the work of counterfeiting coins. 
This was sought to be proved by P. W. 8* 
whom the learned Sessions Judge rightly 
disbelieved. There is absolutely no evidence- 
that the appellant brought M. Os. 1 and 2 
into the house; nor has the prosecution 
been able to establish that they were 
manufactured at the instance of the appel. 
lant. One is rather inclined to suspect that 
the real culprit is probably P. W. 8. He 
was ^mittedly the lessee of the house; it 
was in his house that the incriminating 
articles were found ; he was present in the 
very same room where the appellant was 
arrested; and the evidence of P. W. 8 to 
the effwt that the appellant manufactured 
the coins was rejected by the learne 
Sessions Judge. But however the questiob 
is, can the appellant be said to be guilty of 
any offence by reason of the possession or 
M. Os. 1 and 2 ? The case for the defeni 
is that the whole case was foisted at thi 
instance of one Kannuswami, the villagi 
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iminsif of Volluikiippani, who decoyed the 
mistress of the appellant and in consequence 
whereof theie was considerable ill-feeling^ 
between tin' said Kanuiiswaini and the 
appellant. 

The appellant's case is that l\ 9 owed 
him some money and when ho deinandcd it. 
P. ^V. 0 asked him to cornc <ui the day of 
his arrest and when Iio went to his village, 
ho took him to the house of P. W. H and 
Kannuswami conspiring witli P. \Vs. H 
and 9 introduced these articles into the 
house. P. W. 1 admits that Kannuswami 
and his son w('re in the house uf P. W. H 
when he arrested the ajipollant and that 
they were present when he searched the 
house. It is rather surprising that Kannu. 

SNsarni s signature to the JIahazar was not 

taken, nor was his son examined. It is not 
possi}>lo to understand why Kannuswami 
was present at the house at the psychological 
moment of the appellant s arrest. There 
seems to he a good deal of foundation for 
the case set up by the accused having regard 
to the fact that no evidence is forthcoming 
of any actual counterfeiting of the coin by 
the appellant at any time and that he was 
supposed to have begun the work of 
counterfeiting coin in P. W. 8s house on 
the very day on which he was arrested. 
Accepting liowever the version as given by 
the prosecution that the appellant was 
having in his hands M. Os. 1 and 2 and 
that M. 0. 34 was recovered from the 
house of the appellant, would he be guilty 
under S. 235 in the circumstances of this 
^se? Prom the possession of M. 0. 34 it 
is not possible to draw any inference on 
the evidence on record. P. W. 2, the Coin 
and Currency Expert, says that M. 0. 34 
looked as if they had been struck o& 
M. Os. 1 and 2 and then flattened out. It 
is only a surmise and from a mere surmise 
no adverse inforenco can be drawn and 
there is no other evidence in regard to 
this matter. The only other thing which 
remains against the appellant is his havin^' 

M. Os. 1 and 2 in his hands. From the 
mere holding of M. Os. 1 and 2 in his 
hands, It cannot be said that the appellant 
was having them for the purpose of usinc 
the same for counterfeiting coin or knowin.^ 
or having reason to believe tliat tlie same 
was intended to be used for that purpose. 
The prosecution has failed to prove the 
necessary mens rea on which alone a con 
viction can be based under that section At 
any rate, it seems to me that the case 
against the appellant has not been estab 


A. I. R. 

lished beyond all reasonable doubt, I there, 
fore set aside the convictions and direct the 
appellant to he set at liberty. 

( V.H.ii. Convic(ioft4 scl asi^e. 
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Abduii Rahman -T. 
Kyi.slnuif.wami Aj/yar — Appellant. 

V. 

Sobarathnavi Chetti a}id others — 

Respondents. 

Second Apiieal No. 1023 of 1933. Deci- 
ded on 5th November 1937, against decree 
of Sub.Judge. Cuddalore, D/. 19-6-1933. 


.. Act (1908), Art. 134 - Word 

transfer** in third column refers to transfer of 
poueMi'on and not merely to conveyance of 
title — Transfer by mortgagee—Possession not 
given on date of transfer — Suit by vendee of 
onginal mortgagor for possession — Art. 134 
does not apply - Even if held to apply, limita- 
tion under Art. 134 cannot begin to run against 
original mortgagor or his alienee before cause 
of action for redemption accrues to them. 

Since Art. 134 contains a stringent provision of 
law, the onus of proving facts which would attract 
the provisions of Art. 134 in preference to.Art. 148 
or even possibly Art. 144 would lie heavily on the 
party who wishes to claim the benefit of an 
abridged period of limitation : U M IA1 (PC) 
and 2 I A 48 (P C). Rd. on. (P 395 C 2) 

A close perusal of Art. 134 would show that it 
wa.s brought into existence with the object of filing 
suits for possession of the properties primarily 
mortgaged and subsequently transferred by the 
mortgagees, etc., in excess of their rights. If a 
mortgagee did not exceed his rights, bo would be 
assigning his mortgagee’s interest alone and in 
that case obviously Art. 148 and not Art. 134 
would be bold to bo applicable. If on the other 
hand the mortgagee exceeded bis rights and trans¬ 
ferred the entire property as an owner he must be 
held undoubtedly to have exceeded his rights as a 
mortgagee. In that case if it is necessary to in- 
stitulo a suit for po.ssc.ssion cither by a mortgagor 
or his alienees (as provided in Col. 1 of Art. 134 
and which must be read along with what appears 
in Col. 8 of that Article) it must be presumed that 
the mortgagee bad possession and delivered it to 
b»s alienee. This would imply that the word 
transfer” used inCol.S, Art. 134 must necessarily 
refer to a transfer of possession and not merely to 
a conveyance of title. [P 395 C 2; P 396 C1) 

Where therefore the mortgagee tranefers the pro-, 
perty without giving possession on the date of the 
transfer, and the vendee of the original mortg^f 
brings a suit for possession and redemption. 
Art. 134 does not apply. Even if it bo assumed to 
^PPK', the time under it cannot begin to run be¬ 
fore cause of action for redemption accrues to the 
original mortgagor : OhserrafioH of SriniiX^ 
Ayyangar J.inAIR 1919 Mad 972, Approved,^ 

(P 896 0 2] 

S. Panchapakesa Sastri and K. S’. 
Krishnaswami Aiyor — for AppeUanU 
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Krishnas\\aM[ V. Sabarathnam {Abiiui liahman ,J.) Madras 


Judgment. — This is an appeal dismis¬ 
sing the plaintiff’s suit for redemption and 
possession of 41 cents of land hearing sur. 
vey No. 382-B, as being barred under 
Art. 134, Limitation .Vet. The defendants 
who are apparently quite rich, have not 
chosen to appear. The facts of the case are 
quite simple. The property in suit origi. 
nally belonged to one Kuppa Goundan, 
who mortgaged it on 19th September 1890 
with one Lakshminarayana. The mort¬ 
gage was usufructuary and it was provided 
in the deed (Ex. K) that tlie mortgagor 
would pay the principal amount and re¬ 
deem the property on 11th April 1901. 
Kuppa Goundan sold the property to the 
plaintiff’s uncle in 1896 under Ex. A, and 
directed the vendee to pay the mortgage 
money due under Ex, K to the mortgagee. 
The property subsequently fell to the plain, 
tiff under Ex. B. Prior to the date on 
which the mortgage could be redeemed, 
Lakshminarayanan died, apparently leav. 
ing large debts due to the father of de. 
fendants 1 to 4 and his widow therefore 
acting as a guardian on behalf of his minor 
son executed a simple mortgage (Ex. IV) 
for Ks. 35,000 on 17th October 1899. The 
property which had been mortgaged with 
Lakshminarayanan under Ex. K, and sub- 
^uently sold to the plaintiff was also 
included in the deed. The mortgage was 
without possession. She executed another 
mortgage in favour of the same mortgagee 
for Bs. 1,19,771-8-0 on 4th November 1900 
(Ex. V). This purported to be a iisufruc. 
tuary mortgage for a period of ten years ; 
but the recital in this deed points out to 
the fact that she was not in a position to 
surrender actual possession of the proper, 
ties, as they happened to be in the posses¬ 
sion of a Receiver appointed in connexion 
with 0. 8. No. 5 of 1900 and pending 
before the District Court of Cuddalore. A 
provision was therefore made that as long 
as she was not in a position to deliver 
possession, interest would be paid at as. 14 
per oent. per mensem. 

, question therefore arises whether in 
the circumstances of the case, Art. 134 
would apply. If BO, from what date did 
the Poriod of limitation actually begin to 
run 7 It may be stated at the outset that 
property in suit was mortgaged 
*1 ft/i?under a simple mortgage and in 
1900 under a usufructuary mortgage for a 
period of ten years, the suit would be bar. 
red by limitation, if Art. 134 is held to 
»Pply» long before it was 6Ied in 1938 


and tlie present words now substituted 
in Column 3 nf Art. 134 by Act i ot 
1929 would liave no application to the 
facts of this case. It is hardly neces¬ 
sary to trace tlie history of liow tlie words 
in Column 3 of .\rl. 134 wore changed by 
various legislations Ironi time to time, 
Suffice it to say that before the Amendment 
of 1929, the words appearing in Column 3 
of Art. 134 were “the date ot transfer" 
and it is these words wliich 1 have been 
called upon to consider and construe. There 
is no doubt that since Art. 134 contains a 
stringent provision of law, the onus of 
proving facts which would attract the 
provisions of this Article in preference to' 
Art. 148 or even possibly Art. 144 would, 

on the party who wishes to| 
claim the benefit of an abridged period of 
limitation. The remarks made in 14 MI A 
1 and 2 I A 48" amply support the propo. 
sition mentioned above. 

It is true that there is no mention of 
any alienation in favour of the plaintiff’s 
uncle in the mortgage deeds effected b>- 
Lakshminarayana's widow on behalf of her 
son—hut before the provisions of Art. 134 
can be attracted, it must be shown that the 
mortgagee, i. e. the father of defendants 1 
to 4 had no knowledge of any alienation 
by the original mortgagor, i. e. Kuppa 
Goundan of his rights. It might not have 
been actually necessary to prove “good 
faitli” but the absence of such a knowledge 
must at least have been established. There 
is no evidence in this case from which such 
an inference may be drawn in favour of 
defendants 1 to 4. It may be contended 
that it was impossible for defendants 1 to 4 
to produce any evidence on the point as 
their father had died before the suit was 
filed. I would, therefore, particularly in 
their absence, not like to rest my decision 
on the absence of this evidence merely. A 
close perusal of Art. 134 would show that 
it was brought into existence with the 
object of filing suits for possession of thei 
properties primarily mortgaged and subse¬ 
quently transferred by the mortgagee, etc., 
in excess of their rights: 51 All 367^ at 
p. 374. If a mortgagee did not exceed bis 

1. Radhanath v. Gisborne L Co., (1870) 14 M I A 

1 = 15 W R 24 = 6 Beng L R 530=2 Sothet 

397=2 Sat 686 (P C). 

2. Juggumath Sahoo t. Syud Shah Mahomed, 

(1874) 2 I A 46 = 28 W B 99 = 14 Beng L B 

866=8 Sar 419 (P C). 

8 . J. B. Skinner v. Natmlhal Singh, (1929) 16 

A 1B P 0 158 =s 117 I C 22=56 I A 192=61 

.411 867 (P C). 
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he ■■■,(,ul.i he ii.--i-.nin'; iiis mort. 
iiiiere.-!. alone and in that ea^e 
ohvK.u-lv Art. 148 and not Art. 134 would 
he iield In he iipiilicahie. If on the other 
haml llio iiniit^.ji'jee exceeded ))i< r:-h{s 
and ;i;in.-Jerrod the entire piTipeitv as an 
-•wnei ho must he held undouhte.il v to 
have exceeded his rij^iit^ as a inoit-a-ee. 
In that case if it is nece-sarv to institute a 
<^uit for possession either hv i, inort-af-or 
or his idienees (i.s provide! in Col. 1 of 
Ar 434 and which must he ivad alon<‘ 
\Mth what a).pe:irs in Co). 3 of that Arti? 
ele;. It must lie jacsunie.! tiuit the inort- 
;;nj»ee had po-ses-ion anri delivered it to his 
( '??[■ '"'I'lv. i" "IV opinion, 

-'•i. 1)1 inii-t nccessarilv refer to a 
fiMiislor „I possession anil not mcieiv to 
" conveyance of title. This construction 
be (olciKle,! on anotlier .,oun,l as well. 

■Aol‘n "™ I 'bestateof aflains 

.ictuallv IS, It IS possession and not nierelv 

conveyance wit|,o„t possession which in 

*tnc provinces of India could either he 

<lissenting opinions on this 

point of eminent Judges, liko Wallis C. .T. 

the J., as expressed bv 

>eni m 40 Mad 1040.^ hut the opinion of 

Uie majority wa.s the otlier way. In fact 

mivnsa Ayyan-ar J. went to tlie extent 

o a.\ in',' down that if possession was not 
iictiially transferred on the date of convev. 
^nco, Alt 134 would not apply at ail. 
The lesu t of tho opinion of the majority 
of the .Judges in tJie Full Bench case would 
be that while according to Abdur Rahim 
■ind Seshagin Ayyar JJ., limitation would 
actually begin to run from the date when 
possession was taken by the alienee from 
the mortgagee, the Article would not be 
applicable at all according to Srinivasa 
Ayyangar J. if possession was not delivered 
on the date of the conveyance. As I have 
alrewly stated, possession under Ex. V could 
not have been given to the father of defen 
dants 1 to 4 as the properties were stated in 
the mortgage deed itself to be in the rece 
vers iwss^sion. There is no evidence on 
the lecovd when possession was actually 
delivered and m the absence ofsuchevi 
d^nce. It IS impo ssible to 6x a date Vhen 
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limitiUinn achully hogan to run even if 
All. 1-3 I applied lu the facts of this case. 

I hero IS another a^^pect of the case which 

" mort. 

.^age of 1890 could not have been redeemed 

under flm terrms of the deed (Ex. K) before 
JIHi Apiil 4901. It was transferred by 
l;.akshm]narayanas widow tirst under a 
.simple mortgage on 7th October 1899 and 
later on bv means of what has been des. 
crihcd as a usufructuary mortgage on 4tb 
November J900. Can it he reasonably held 
that the limitation against the original 
mortgagor or his alienee began to run even 
before the date before a cause of action for 
redemption accrued to them ? In spite of 
'vhat has been said by one of the Judges in 
the minority. I am afraid, I must, with 
peat respect, agree with what was so 
lucidly piserved by the learned Judge. Sri- 
nivasa Ayyengar at p. 4062 of that judg. 
ment. The result is that Art. 134 does not 
>n my opinion ajiply to the facts of this 
case; but even if it did. it must be held that 
as the defendants have failed to prove the 
f a e on which they got into possession the 
put would be within time. I would there- 
ore set aside the judgment of the learned 
‘ u jordinate Judge and send the case back 
0 iim for disposal of the remaining ques- 
tioDs involved in tiie appeal. The plain. 

1 wiil be entitled to recover the costs of 
the second appeal in this Court. The court, 
ee Pi^ m by the appellant shall be refund- 
costs of the lower Court will 
a- 1 0 the result. I must in the end express 

of the help rendered to me 
> Mr. Panchapakesa Sastri in arguing this 

case not only with his usual thoroughness 
and ability but with very great fairness in 
the absence of the opposite party. 

C.H.K./j)..s. rmanded. 
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Vknkataram.ana Rao j. 

Tn re Govhdraj a7id of/ters — Petitioners. 

Cidmjnal Revn. Case No. 378 and Petn. 

1 ^ ^ ifto Decided on 24th Novem* 

her 1937. to revise order of Dist. Magis¬ 
trate of Nilgiris, DA 3rd May 1937. 

❖ Criminal P. C. ( 1898 ), S. 253 ( 2 ) 

^ * Number of accuted tried for 

ence Magistrate discharging some of th*® 
fin reasons for diicharge 

na final order as regards rest of accused - 

ijJ* ‘ l"*? - At best it is only irre«U' 

Unty which can be cured by S. 537 . 

Where a number of persons are being tried (or 
' onence, it is competent to a Magistrate to dis- 


an 




1938 


charge some of them and to postpone giving rea* 
sons for the order of discharge till he makes a final 
order as regards the rest of the accused. Because 
till the charge against the remaining accused is 
disposed of by a final order, the Magistrate must 
be deemed to be in seisin of the whole case and so 
long as he is in charge thereof, he can always give 
Ins reasons m regard to the order of dischar<»c 
Ihere is nothing in the language of S. 253 which 
precludes him from doing .^o. Even assumin'- 
that It is obligatory on him to give reasons before 
he pronounces the order of discharge, bis omission 
to do so IS only an irrcgularitv which can be cured 
by S. 537. [P 307 C 2 ; T 303 C 1) 

K. S. Jayarama Ayyei‘, G. Gopalaswami 
and K. G. Srinivasa Ayyar — for 
Petitioners. 

Public Prosecutor — for the Crown. 

Order. This is an application to revise 
the order of the learned District Magistrate 
of the Nilgiris ordering further inquiry into 
the case of tlie ten accused who are the 
petitioners before me and who along with 
nine others were charged by the police 
under Ss. 147. 452 and 426, 1. P. C. and 
tri^ by the joint Magistrate of Coonoor 
in C. C. No. 10 of 1937 on his file. The 
joint Magistrate, after examining all but 
two of the witnesses for the prosecution, 
came to the conclusion that the charge 
apinst the petitioners was groundless and 
that in regard to the remaining nine 
accused there was a prima facie case for a 
charge being framed. Accordingly on 18th 
March 1937, he framed a charge in regard 
to the said nine persons and pronounced an 
order of discharge so far as the ten peti. 
tioners are concerned under S. 253 (2) 
Criminal P. C. On 29th March 1937. a 
revision petition was presented by the 
Grown before the District Magistrate, the 
Nilgiris, against this finding of discharge. 
He called for the records from the joint 
Magistrate who, while submitting them, 
also sent a memorandum containing the 

discharge on 6th 
April 1937. The learned District Magis- 
^ate has taken the view that the joint 

discharge without 
illl« ? as required by S. 253 was 

w£in memoraadum 

stated his 

j defect. He 

therefore ordered a further inquiry. Taking 

° evidence and was solely 
^ wlieliher or not the joint Magis- 

?h"n 
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The question now before me is, was tlie 
order of the joint Magistrate in not record, 
ing his reasons at the time he pronounced 
the order of diseliarge illegal or was it onlv 
a mere irregularity which can he cured bv 

b. 537 Criminal r. C. ' Under 8, 253 

Gnminal P. C.. it is no doubt the duty of a 
trying Magistrate to examine ;ill the wit 
nesses tendered hy tlie prosecution hut 
power IS also vested in him under Cl. (2) to 
discharge an accused at any stage \vhcn lie 
comes to the conclusion that the ciiar-'o is 
gioundless, hut it must he for reasons to lie 
recorded hy the ^[agistrate. In this case 
almost all tlie witnesses for the prosecution 
have lieen examined and onlv two more 
remained to lie examined. Tlie joint Ma«is. 
trato thought that in the interests of justice 

the case against the petitioners should not 

be proceeded against and that it was not 
necessary to examine the other witnesses 
so far as they were concerned. In this 
memorandum dated 6th April 19.37 he 
observes thus : 

There is therefore no iioiut in waiting for their 

evidence and further victimizing tbe.se accu.sod bv 

keeping them m the position of accused while the 
case drag-s on. 

On going througli the memorandum 
which he submitted to the District Ma«is 
trate later, it is fairly dear that the joint 
Magistrate refrained from giving liis rea 
sons at the time of the order of discharge 
because he would be entering into the facts 
of the case and any discussion in regard 
thereto might prejudice the case for^the 
prosecution in regard to the rest of the 
accused. It is also clear that he intended 
to give his reasons for the order of dis. 
charge at the time when he made the final 
order in the case in respect of the other 
nine accused. The question is. would the 
joint Magistrate be acting illegally under 
such circumstances in withholding his rea 
sons and postponing them until the final 
order in the ease? I am inclined to think 
that it would be competent to the joint 
Magistrate to do so. Till the charge against 
the remaining accused is disposed of by a 
final order, he must be deemed to be ini 
seism of the whole case and so long as he 
is m charge thereof, he can always give his 
reasons m regard to the order of discharge. 
There is nothing m the language of the 
section which preludes him from doing so. 

It may be that if he omits to give reasons 
when he passes a final order in the case 
the qnestion will arise whether his order 
would be legal. Of course the language of 
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thi! st'i-ii.'ii plninly iiidicali* that a 

Mavisii.i:-' -h .iiM i;ivi‘ his reasons at the 
t ime h<i > mci-H I lie oriler «>(' (lischarL[c 
aii’i :l IS du' liiial nj-iler in ihe case, lie 
!s J'l yive liis re.isiins. The tnonient 

h" ['i''>ii iun..-ei the linal onlor. he licc<>ni 0 s 
tiii!ciiis ojlieio and he is no lont^er in ehar^'a 
''■»I t})e(.’as('. liUt ill a case of this nature 
I am iuchnc.I to think tiiat lie lias not 
hecoine functus ollicic) an<l it woiiM lioopen 
to liirn to defer liis reasons. .\ssuiniDf‘ 
that it was ohli<;atory on him to j|ive his 
reasons hofore ho pi ononncod the order of 
discharite, Ids omission to do so is only an 
irrcitnlarity which can lie cured by S. 537, 
Criminal W C. It is not suf'f'csted before 
me that any failure of justice has been 
oceasitijicd hy the joint Magistrate nob 
ivini; reasons at the time he pronounced 
the order of discharge. I therefore set 
aside the order of the District Maj^istrate. 


if 




Order set aside. 
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Vrnkatasubba Rao and 
Abduu Rahman JJ, 

.\atesa S^atiar and others — Appellants. 

V. 

Manicka Nattar and another — 

Respondents. 

Letters Patent Appeal No. 29 of 1936, 
Decided on 7th December 1937, against 
judgment of Cornish J., D/. 10th February 
1936. 

Minor—Debts incurred by guardian—Credi¬ 
tor’s right of subrogation to guardian's rights 
against minor’s estate—In absence of finding 
that guardian has right of recourse against 
minor’s estate, creditor of guardian is not 
entitled to right of subrogation. 

The right of subrogatioo of a creditor to tho 
rights of guardian against the minor’s e.state arises 
from tho principle, that the guardi.in himself has 
a right of recourse against the estate and that a 
creditor of his may be put in his place against tho 
assets, that is to say, that he has a right to the 
benefit of the indemnity or lien which the guar- 
dian has got against the estate. This is a corollary 
to the doctrine that a trustee, who has properly 
accounted, has a right of recourse against the 
cestui que trust. But where the trustee himself has 
wrong^ the estate, ho can have no right and 
ex hypothesi his creditor can have none In an 
action by a trustee to be reimbursed for any parti¬ 
cular debt he has paid or an obligation he has 

incurred, it would beadefence open to thecestuique 

trust, that on a general account being taken the 
trustee would not be entitled to tho relief claimed 
Where the trustee himself has no right of recourse’ 
his creditor, who claims no more than that he 
should be put io his place, can obviously get 


nothing whatsoever. Where the trustee has taken 
iiioiivy out of the more thau sufiicienttopay 
the dclits. the title of the crc<litor, so to speak, isa 
title to get ijotbing. ln'cmij-e nothing is due to the 
trustee : (iisOI 1) Ch 1) 5 fH and AIR 1937 
Mad I. Il-l. vn- [PS99 01) 

Kasturi Sesha.giri Ruo and V. Katchape- 
swaia lyor — for Appellants. 

K. Bhashyatti lyen{»ar and R. Viswa. 
nathan — for Respondents. 

Yenkatasubba Rao J. — This is a 

Letlers Patent appeal from the judgment 
of Cornish J. The facts so far as they are 
material to the question before us may be 
briefly stated. Tho plaintiff obtaini a 
decree against defendant 5, tho mother of 
defendants 1 to 4 on the foot of a promis¬ 
sory note executed by her. Defendants 1 
to 4 were minors and the suit was brought 
and the decree was obtained against the 
mother alone. In execution of that decree 
the plaintiff alleging that the promissory 
note was executed in respect of a debt 
binding upon the minors, attached their 
property. A claim petition was filed on 
their behalf, which was allowed. The plain¬ 
tiff thereupon filed the suit, out of which 
the present appeal arises, for getting rid of 
the adverse order made against him on 
the claim petition. Subsequently, he was 
allowed to amend his plaint by the addition 
of a paragraph in which he alleged that he 
was entitled to be subrogated to defen¬ 
dant 6's right. 

The District Munsif has found that there 
were dealings between defendant S’s hu3. 
band and the plaintiff, that they were con¬ 
tinued by the widow after her husbands 
death for the benefit of the estate and that 
it was in respect of the balance due on such 
dealings that the promissory note sued on, 
was executed by defendant 5. This finding 
has been aflirmed by the learned Subordi¬ 
nate Judge, who agreeing with the trial 
Court, has further held that the right of 
subrogation claimed by the plaintiff has 
been made out. But both the Courts have 
concurred in dismissing the suit on the 
ground that it is barred by limitation- 
Cornish J., differing from the lower Courts 
on the question of limitation, has on cer¬ 
tain grounds made an order remanding the 
suit for retrial; whether those grounds aW 
right or not, it is unnecessary to discuss m 
the view we have taken. 

Whether from the finding that the debt 
was incurred for a proper purpose it 
sarily follows that it was binding 
minors’ estate, is also a question that neeo 
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not be considered : cf. AIR 1937 Mad 1.^ 
Let it be assumed that the debt and the 
decree passed thereon were binding* upon 
the estate; there can be no doubt then that 
a creditor of the widow can claim to be 
subrogated to her right against the estate 
of the minors. This right of subrogation 
arises from the i)riociple, that the widow 
herself has a right of recourse against the 
estate and that a creditor of hers may be 
put in her place against the assets, that is 
to say, that ho has a right to the benefit of 
the indemnity or lien which the widow has 
got against the estate. This is a corollary 
to the doctrine that a trustee who has 
properly accounted, has a right of recourse 
against the cestui quo trust. But where the 
trustee himself has wronged the estate, he 
can have no right and ex hypothesi his 
creditor can have none. In an action by a 
trustee to be reimbursed for any particular- 
debt he has paid, or an obligation he has 
incurred, it would be a defence open to the 
cestui que trust, that on a general account 
being taken, the trustee would not be 
entitled to the relief claimed. Where the 
trustee himself has no right of r^urse, his 
creditor, who claims no more than that he 
should be put in his place, can obviously 
get nothing whatsoever. As observed by 
Jessel M. R., where the trustee has taken 
money out of the assets more than sufii. 
oient to pay the debts, the title of the credi. 
tor, 80 to speak, is a title to get nothing, 
because nothing is due to the trustee: 15 
Ch D 548.^ See also the judgment of 
Venkataramana Rao J. in A I R 1937 
Mad 1^ already referred to. 


Turniug now to the pleadings, they are 
utterly defective, the plaint not even con. 
taining the necessary averment. The in. 
gredients of the subrogation claimed appear 
to have been lost sight of, and no evidence 


seems to have been directed to the question. 
Had the point been properly taken, and we 
must hold on the pleadings here that it has 
not been, the question of burden of proof 
might probably arise, on which we express 

Then the question remains, 
will any good purpose be served by our 
merely declaring that the plaintiff is en- 
titlM to subrogation ? In the absence of a 
finding that the widow has a right of 
recourse, snob a declaration would be futile. 

1. Anmunalai, (1987) 24 A IR 

Mad 1=169 1 0 261. 

s^nnan v. BoUoBon. (1880) 
16 Oh D 648=49 L j Cb 746=48 L T 872= 
SO W R 166« 


On this short ground the suit fails and it is 
unnecessary to deal with the question of 
limitation. Tho result is that the lower 
Appellate Court’s decree dismissing the suit 
is confirmed (limugli on a dilTerent ground) 
and tho Letters Talent appeal is allowed. 
In the circumstances, we direct each party 
to bear his own costs tln-oughout. 

C.R.K. P.S. Appi-nl .jllotn'A. 
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Vexkatasubba Rao ani' 

Abdur Rahman .JJ. 

1)1 re Veerafiwanii Padayachi — 

Appellant. 

Stamp Register No. 19677 of 1937, 
Decided on 6th December 1937, against 
order of Randrang Row J., D/. 16th Anril 
1937. 

^ Letters Patent (Madras), Cl. 15—Order of 
High Court Judge refusing review from hit 
judgment passed in second appeal— Appeal 
from such order is incompetent without leave. 

Clause 15 when properly construed means that 
• no judgment of a Judge of tho High Court in the 
exercise of tho second appellate jurisdiction is 
appealable without leave. An order of a High 
Court Judge refusing review from his judgment 
passed in second appeal is an order made in exer¬ 
cise of second appellate jurisdiction and hence an 
appeal from such order is incompetent without 
leave. [p 400 c 1 ] 

K. P. Ramakrishna Myski—for Appellant. 
VBnk&t&snbb&i Rao J. The point raised 

is a novel one. Pandrang Row J. decided 
a second appeal against the petitioner, 
who thereupon applied for a review of the 
learned Judge s judgment. Review was 
refused and the present appeal is from the 
order of refusal. The learned Judge was 
not asked to certify under Cl. 15 of the 
Letters Patent that the case was a fit one 
for appeal, and the question is, whether the 
present appeal without leave is competent. 
The argument turns on the following words 
within brackets in Cl. 15 

not being a judgment passed in the exercise of 
appellate jurisdiction in respect ofadecree or order 
m.ido in the exercise of appellate jurisdiction by a 
Court subject to the superintendence of the said 
High Court. 

The contention is put thus: what these 
words contemplate is a judgment in respect 
of an appellate decree or order made by 
a Subordinate Court; Pandrang Row J.’s 
judgment refusing to review (for the pre¬ 
sent purpose his order may be assumed to 
be a judgment) is not in respect of such, 
decree or order; for, what the learned 
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.liid;^e lo roviow was his own order. 

iToin tills 1 * t'lllows, it is c(intende»l, tluit 
the oid.T in .|uodiim is not covered l»y the 
e\-|)i(Ns v.-oniititf of the exception. The 
:ir-iunein. ihou-li plausible, is without 
siihs(;,nc<'. The clause, piviporlv construed, 
means that no jud-'inent of a Judj^e r)f tlie 
Hii;h Court in the exercise of-second appel¬ 
late jurisdiction is appeulalde without leave, 
flcrc, tli(‘ order refusitm^ i.. i-rant review 
was niado m the exercise of such second 
appellate juris-liclion: that is the short 
answer t<) tfie olijeclion. 

Totf'st the matter, let us suppose that 
instead of rcPisin- a review, the learned 
•ludse made an mder .t;rantiDj» it Mr 
Kami.knshna .\iyar. to he lo-.ical. had had' 
to eonlen.l that from such an order an 
appeal will lie; hut when after granting the 
review, the Judi-e proceeds to disjxise of the 
second appeal, no appeal will, without 
Gave, lie from the final decision which of 
cour.se is the undoubted effect of the Clause, 
the position that results is most anomalous. 
Apart from that, the absurdity of the con. 
tention is apparent. All that a defeated 
party m a second appeal need do is to 
apply for a review and, on his request 
being refused, to come to the Appellate 
Court and contend that an appeal lies 
froni the refusal as a matter of right. 
No Court can accept a construction which 
involves such a startling result. We hold 
that the Letters Patent appeal is incom. 
petent and accordingly reject it. 

C.R.k./d.S. Appeal rejected. 


Where the Public Works Departmeot bad per- 
mutul a person to repair a channel at hh own 
co-t and to irnguo hu lands from that channel 
and even shown his lands .as being included in the 

a ,t.ii t .iiid there k no other grant that can be 
thought of m the cireumstances. The GovornmeTt 

Ill thoniatt.'rof <li>tnbution of water or regulat- 

nnhl VT /■ policy it is most 

i keh that any grant would have been made 
under due authority of the right to use water from 
H lurticular source for all time without reserving 
power to the Governmont to make a change later 

[P 401 01] 

(b) Madras Irrigation Cess Act (7 of 1865). 

P trxir' . '^aterwith permission of 

Public Works Department-Penal water rate 
cannot be levied. 

Where the user in the pa>t has been with the 
permission of the Puldic \\-ork,s Department, till 
such authority is revoked or withdrawn, the user 
cannot be penalized. [p 4 Q 1 (j jj 
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Pandrang Row and 

ABDUR RAHbfAN JJ. 

A. V. Narayanasiuami Pillai ~~ 

-Appellant. 

V. 

Secretary of State — Respondent. 

Letters Patent Appeal No. 7 of 1936 
Decided on 15th November 1937, against 
judgment of Wadsworth J., in A S Nn 
1088 of 1931. 

pikU grant-Person permitted by 

Department to repair certain 

from tk k* ‘"lg®te bis land 

from that channel-Lost grant of right to irri- 

sumed * cannot be pre- 

be invoked 

where the grant sought to be relied upon is one 
which 19 not like y at all to have been granted 


s. Muthiah Mudaliar and S. G. Eanga. 
ramanujam —for Appellant. 

K. S. Charnpakesa Ayyangar — for 
Iicspondenf. 

PRndrang Row J, —This Letters Patent 
apiieal arises^ out of a suit instituted by 
ono A. T. \'cnkatanarayana Pillai, who 
died subsequently, against the Secretary of 
otato for India for a declaration that he is 
entitled to use the water of a channel 
known as Kandianmadai for irrigating his 
lands, and also for refund of the penal 
water rate collected from him in 1924, 
namely Rs. 203.3.6. The plaintiff’s suit for 
the declaration was dismissed by the first 
Court, but he was given a decree for the 
^tual amount of penal water rate levied 
from him. namely. Rs. 193.12.0. On 
appeal by the Secretary of State for India 
against this decree, the Subordinate Judge 
of Tanjore went further and gave in addi¬ 
tion a declaration in favour of the plaintiff 
of his right to irrigate the plaint wet lands 
with the water of the aforesaid channel. A 
second appeal was preferred by the Secre¬ 
tary of State and that was allowed with 
the result that the entire suit of the plain* 
tiff was dismissed with costs throughout by 
Wadsworth J. 

The facts of this case are simple 
they can be stated in a few words. 
irrigation source assigned to the plaintiff® 
lands according to the old settlement as 
well as according to the re-settlement i® ® 
channel known as the Dabir channel or 
Uthamadani channel. The Kandianmadai 

is a short channel connecting the Idannitf 
river with the Dabir channel. The en* i 
dence very clearly establishes the fact, ^ j 
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found by the trial Court and by the lower 
Appellate Court that the plaintiff was using 
the water of the Kandianmadai for very 
many years, and had been indeed permitted 
by the Public Works Department to exe¬ 
cute repairs to the channel and that his 
lands were shown as a separate ayacut 
under the Kandianmadai, for many years. 
It was on this long user of the water that 
the plaintiff relied upon in support of what 
he called a lost grant of the right to irri. 
gate his lands with the water of the 
Kandianmadai, a contention which was 
accepted by the lower Appellate Court and 
disallowed, and in our opinion rightly, in 
second appeal. The theory of a lost grant 
cannot be invoked where the grant sought 
to be relied upon is one which is not likely 
at all to have been granted, and when it is 
clear that there was no grant at least 50 
years ago. No case in which any grant of 
the kind now put forward was recognized 
or proved has been brought to our notice; 
nor has our attention been drawn to any 
rule framed by the Government regulating 
such grants. The policy of the Govern, 
ment in this matter is very well known 
and in fact finds expression in B. S. 0. 
.No. 84. The Government always desire to 
[preserve unfettered their discretion in the 
imatter of distribution of water or regulat. 
ing its supply; and in view of this policy, it 
fia most unlikely that any grant would have 
jbeen made under due authority of the right 
jto use water from a particular source for 
all time without reserving power to the 
Government to make a change later on. 
In this particular case it is very clear that 
•the theory of a lost grant has no place. In 
a similar case recently where a lost grant of 
poramboke land was sought to be relied 
upon, it was held that such lost grant can. 
not be presumed, for, it is contrary to the 
practice prevailing in the Revenue Depart- 
"ment from time immemorial of not grant, 
ing any poramboke land at all unless it 
was previously converted into ayan. A lost 
grant can only be presumed, if at all, as a 
matter of fact when all the circumstances 
go to show that there must have been such 
a grant, and not where the circumstances 
show that there could not have been such 
a grant. In this particular case there is no 
ground at all for inferring that there was a 
valid grant at any time. What actually 
happened was that the PnbUo Works 
Department had permitted the plaintifif to 
jwpair the channel at his own cost and to 
jirrigate his lands from the channel and 
1988 M/51 & 62 


oven shown his lands as being included in 
the ayacut of that channel. This would 
not amount to a grant and there is no other 
giaut that can be thouglit of in the circum¬ 
stances. Our learned brother therefore 
was right in declining to accept the lower 
Appellate Court's view that there must 
have been a lost grant in this case in favour 
of the plaintiff. To that extent thocofore 
this Letters Patent appeal must fail; in 
other words it must'be held tliat the decla. 
ration granted by the lower Appellate 
Court was wrongly granted. 

The question however remains whether 
the other part of the plaintiff's claim, 
namely the refund of the penal water rate 
collected from him, was rightly disallowed 
m second appeal. This part of the claim 
does not appear to have been prominently 
brought to the notice of our learned 
brother. A penal water rate can be levied 
under the Irrigation Cess Act only where 
the wet land is irrigated by using without 
due authority the water from any source 
different from or in addition to that which 
has been assigned by the Revenue Courts 
authorities as a source of irrigation of such 
land. In this case even assuming that the 
permission granted by the Public Works 
Department for irrigating the plaintiff’s 
lands with the water of this channel does 
not amount to an assignment of that chan¬ 
nel by the revenue authorities as a source 
of irrigation to the plaintiff’s lands, never, 
theless it cannot be said that such user, i.e. 
with the i^ermission of the Public Works 
Department, was without due authority. 
This particular source, namely the Manniar 
river, is a major irrigation work in respect 
of which the officers of the Public Works 
Department, exercise complete control so 
far as distribution of water is concerned, as 
can be seen from Board’s Standing Order 
No. 84. The concurrent findings of both 
the Courts below are to the effect that the 
user in the past has been with the permis, 
sion of the Public Works Department. This 
user had gone on for over 40 years and the 
penal water rate has been levied in respect 
of such user which merely continued in the 
fasli year 1333. The authority or permis. 
sion ^ven by the •'Public Works Depart! 
ment is not shown to have been withdrawn 
nr revoked at any time prior to the levy of 
this penal water rate, and in our opinion 
the user of the water during the fasli in 
question must be deemed to have been with 
due authority ; till such authority is re^ 
voked or withdrawn the user cannot be 
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penalised. To this extent therefore the 
decree of Wadsworth J. must be modided; 
the decree of the First Court, i. e. of the 
District Munsif, Kumbakonam, is accord, 
iogly restored. As the Letters Patent 
appeal succeeds in part and fails in part 
the parties will bear their own costs 
throughout. 

C.R.k./d.S. Appeal partly succeeds. 


A. I K 
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Venkataramana Rao and 
Abduu Rahman .TJ. 

Ikkassintakath Abdurakiman and an. 
other — Petitioners. 

V. 

Nadakkavu Malikkal Beeran Koya — 
Respondent. 

Referred Case No. 5 of 1937, Decided on 
10th December 1937, stated by Commis. 
eioner for Workmen’s Compensation, Mad. 
ras, D/. 21st January 1937. 

Worknien’i Compenialion Act (1923), S. 8— 
Allotment or distribution of compensation made 
to dependant - Dependant dying - Compen¬ 
sation will not revert to employer but will 
devolve on descendants of dependant. 

Once an allotment of compensation to a depen¬ 
dant or a distribution of compensation monev 
among several dependants is made, the componsa- 
tioD so allott^ or distributed becomes tho pr^rtv 
of the dependant and if the dependant dies the 
^»d sum being his property will devolve on his or 
her heir or heirs and will not revert back to the 
^ployer. (p ^ j] 

K. N. Kumaran for Petitioners. 

K. Kuttikrishna Menon —for Bespondent. 

Venkataramana Rao J, —This ig a 
reference under S. 27, Workmen’s Compen. 
Bation Act (8 of 1923) made by the Com. 
missioner for Workmen’s Compensation in 
the following circumstances : A workman 
by name Saban employed under the respon. 
dent died in or about July 1934. A claim 
for compensation was preferred by his 
mother Pathumma under the Act. A ques. 
tion was raised whether the employer was 
liable to pay compensation to her. The 
matter was carried to the High Court and by 
an order dated Ist September 1936, it w-as 
decided by Burn and Lakshmana Rao JJ 
that the employer was liable to pay com¬ 
pensation to the said Pathumma. There 
upon the Commissioner by his order dated 
26tli September 1936 decided that the 
only dependant of the deceased workman 
was the applicant Pathumma and he there, 
lore allotted the entire compensation to 


her. The entire compensation referred to 
was a lump sum of Rs. 552 paid by the 
employer in pursuance of S. 8, Workmen's 
Compensation Act. The Act obliges every 

to pay compensa. 
tion to deposit the amount which he is 

liable to pay under the Act with the Com. 
missioner, in order that he may get full 
satisfaction of the claim. On such deposit 
being made, the Commissioner has to find 
out who the dependants are so that he 
may effect a distribution among them. 
Lnder Cl. 7 of S. 8, if the dependant hap. 
pens to be a woman or a person under a 
legal disability, the Commissioner isenjoin- 
ed to invest the compensation money for 
the bene6t of the woman or of such per- 
son during his disability. It is therefore 
clear that once an allotment of compensa- 
tion to a dependant or a distribution of 
compensation money among several depen-! 
dants is made, the compensation soallotted' 
or distributed becomes the property of the^ 
dependant and if the dependant dies, the^ 
said sum being his property will devolve on* 
bis or her heir or heirs. The Commis-' 
sioner, in pursuance of Cl. 7 of S. 8 of the- 
Act, directed an immediate payment of 
Ks. 50 out of the said sum of Rs. 552 to 
Pathumma and ordered that the balance 
be invested on her behalf in the PostOflBoe 
Savings Bank and paid to her at the rate 
of Rs. 21 a quarter in advance beginning, 
from October 1936. Before she could 
receive any sum, the said Pathumma died' 
and an application was put in by her sona 
who are admittedly her legal heirs claiming, 
the said amount. This claim was resisted 
by the employer (respondent 1) who con* 
tended that as Pathumma died, the com¬ 
pensation money was liable to be refunded 
to him. The Commissioner was inclined' 
to the view that by operation of 01.4 of 
S. 8 and S. 9, the amount is liable to bff 
refunded to the employer, but however a^ 
he wag not quite sure about that view, 
has made this reference under S. 27 of thei 
Act. 

It seems to us that the view of the Com-, 
missioner is not sound. Under 01. 4 of 
S. 8, the right of the emplos'er to ,get * 
refund only arises when a workman dieJ 
without any dependant and the Commis¬ 
sioner at the time of the distribution bno^s^ 
that he has left no dependant within thO" 
meaning of the Act. But if the workman 
leaves a dependant and the claim of 
dependant is recognized by the Commit 
sioner as the person entitled to receive kb®' 
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compensation, any claim on the part of the 
employer for a refund can no longer arise 
under that clause. S. 9 also has no bear¬ 
ing on the facts of this particular case. 
The first part of that section provides that 
no lump sum or half monthly payment 
payable under the Act is capable of being 
alienated or subjected to attachment. This 
is for the purpose of securing the benefit 
which the Workmen’s Compensation Act is 
intended to provide for the workman or 
the dependants of the workman. This 
part of the section has therefore no appli. 
cation to the present case. The other part 
of the section in S. 9 is that no lump sum 
or half yearly payment shall pass to any 
person other than the workman. This 
contemplates that the compensation is pay. 
able to a workman and cannot be claimed 
by any person by operation of law. There, 
fore before that clause can come into opera, 
tion there must be an existing workman to 
whom it is payable and it has no applies, 
tion to a case where the workman died 
before the award of compensation. In the 
case of a workman who is alive and to 
whom the compensation is payable, the 
Act says that it must be paid to him and 
it should not go to any other person, for 
example, if ho becomes an insolvent, his 
trustee in bankruptcy cannot claim the 
sum for the benefit of his creditors. This 
section therefore has no application to this 
case where the money has been allotted 
to Pathumma, the mother of the workman, 
who is a dependant under the Act. It has 
become her property; it has been recog. 
nized to be her property by the said com. 
pensation money being invested in the 
Post Office Savings Bank by the order dated 
26th September 1936. We are therefore 
of the opinion that the sons of Pathum. 
ma are entitled to be paid the amount 
due and payable under the order dated 
26th September 1986 and we answer the 
reference accordingly. We see no reason 
to make any order as to costs. 

03,k./b.D. Answer accordingly. 

« 
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Buen and Mookbtt JJ. 

In re BaM'mon Khan 5aAt6—Prisoner. 

Eefen^ OM No. 140 and Criminal 
Appeal No. 656 of 1937. Decided on 1st 
December 1937, referred by Court of See. 

^n, North Aroot Divison, D/. 6th October 

1987. 


^ Criminal Trial—Evidence—Statements of 
witnesses accused in counter-case are admissi* 
Die as evidence. 

The dictum that the statements of witnesses 
are not admissible as evidence merely because they 
happen to be the statements of persons who are 
accused of the same ofTenco in a counter-case 
IS clearly wrong: (1937) M W N Cr 24i, Dis- 

tP 405 C 2] 

V. T. Rangaswamy Ayengar — 

for Prisoner. 

Public Prosecutor —/or the Crown. 

Burn J. The appellant has been con¬ 
victed of murder and sentenced to death 
by the learned Sessions Judge, North 
Arcot. The appellant was tried along 
with six other Mahomedans for offences 
of rioting and murder. The appellant 
alone was charged under S. 148, I. P. C. 
for rioting armed with a deadly weapon 
and for murder. The other accused were 
charged under S. 147. The learned Ses- 
sions Judge found that no common object 
had been established and therefore the 
charges under Ss. 147 and 148 fell to the 
ground. But with regard to the charge 
of murder the learned Sessions Judge 
found it proved that the appellant caused 
the death of an Adi.dravida named Nondi 
by stabbing him in the chest with a spear 
or some such weapon. 

The death of Nondi was caused in the 
course of a riot, using the word in a 
popular sense, which occurred on the 
night of 23rd May 1937 near the Adi. 
dravida quarters in the village of Kottai. 
cheri. Accused 7 was employing an old 
Adi-dravida woman (P. W. 4) to be in 
charge of his sheep and the sheep were 
being taken out for grazing by an Adi. 
dravida boy (P. W. 3). On the evening of 
the 23rd May, when this young shepherd 
brought the sheep back, one kid was mis. 
sing. He was reproved by P. W. 4 and 
when he said that he was not responsible 
P. W. 4 gave him a slap on the cheek, 
pen the boy ran and fetched his father 
(P. W. 6) who came and remonstrated with ‘ 

P. W. 4 and there was a quarrel between 
them. P. W. 4 then went to the village 
of Sathgar where the Mahomedans live, 
and fetched accused 7. Up to this point, as 
the learned Sessions Judge observes, the 
story told by the prosecution agrees with 
that told by the defence, but at this point 
the accounts diverge. According to the 
prosecution, accused 7 beat P. W. 6, accord, 
mg to P. W, 6, with a stick but, according 
to R W. 6 himself, only with his hands 
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anrl fists. While accused 7 was l)eatitig 
P. W. Nondi (the deceased) is said to 
have run uji and sugf'estod that as it was 
dark tlie matter bo left over till the 

morniri- for discussion. Then accused 7 is 
;^airl to have taken umbra-e at Nrmdi’s 
luterferonco and 1<. have Imaten him with 
a stick and Nondi is allo-ed to have beaten 
accused i with the stick, snatching it from 
his hand. At this p,,jnt accused I (tlie 
present appellant) is to have stall. 

the .sido of tlie prosecution. P. Ws. 3 and 
4 did not pretend to know anything about 

thestabhinsot Nond, P. W. 5. the father 

L- vV 3, told the .story which has 
already been outlined and to very much 
the sar^ effect is the evidence of P Ws 

out of consideration the evidence of P Ws 
0 and 7 for reasons which he has given 

US that the evidence of P. Ws. 6 8 and 9 

‘^'■edonoe'than 

that of P. Ws. 5 and 7, We asree with the 

evidence of the prosecution witnesses was 
of an unsatisfactory character. It was 

excepting the 

6 th had injuries upou their jiersou. Accused 
V was quite severely hurt. He had an arm 
broken and also had an incised wound 

None of thf 

prosecution witnesses will 

which tZ ‘‘.“"■'“’R® of ‘ho manner in 
which these injuries came to be inflicted 

upon the accused. The appellant himself 

had a lacerated wound on the top of his 

head towards the right side; and a contu. 

r mu ® ‘‘“d on his right 

thumb. The evidence of these witnesses 

cannot however be wholly discredited 

merely because they refuse to say how the 
opposite party came by their injuries 
Ihat 13 a common feature of riotng cases' 

P W« r? ootioe that 

aV'J h ® ^ others 

Adudravidas, were accused in a counter 

case tried by the same learned Sessions 

Judge in which judgment was delivered on 

the same day as in the case with which 

we are dealing. In that case four of the 

Adudravidas were convicted nf 

under Ss. 323, 324 and 323 I p 

were sentenced to imprisonm«ni-’• 

from two to three yeaT 
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apiieliant as the per. 
who had inflicted the fatal wound urou 
Nondi was given to tlie village mucsil 
IP. I\. 10 by P. W. 8 at about 10-30 the 
-ime night. Ex. F. is the report of the 

ret'? Tf' be 

ejwrts that accused 1, 2, 3, 4, 5 and 7 
had quarrelled with Adi.dravidas (P.Ws. 5, 

. 8 and 9 and two others) and that the 
appellant had stabbed Nondi in the chest 
witli a spear and that Nondi was dead as a 

if^w a 'f^be actual statement of 

t. 8 was not taken down by the vil. 
iage mutisif in writing but he reported the 
substance of it after he liad been to the 
scene of the crime and had seen the corpse, 
U was pointed out that P. W. 8 in his evi. 
dance before the committing Magistrate 
had stated that he had not given the names 
of the accused to the village munsif. Also 
before the committing Magistrate, P. W. 8 
said that the appellant stabbed Nondi with 
a hichuva. In the Sessions Court, P. W. 8 
said that he had not told the committing 
Magistrate that he had not given the names 
of the accused to the Monigar and he said 
that he had always described the weapon 
used by the appellant as a barji and not a 
ichuva. There seems to be no reason to 
doubt that in the committing Magistrate's 
Oourb he did say that he had not given the 
names of the accused to the village munsif. 
Rut in saying so he was clearly wrong, 
because he had given the names of all the 
accused (excepting the 6th) to the village 
munsif. Nobody suggests that the village 
munsif had any motive to prepare a false 
report in this case, or any reason to take 
sides with the Adi-dravidas against the 

Mahomedans. 

The names of all these accused are recor* 
ded in Ex. E and there is not the slightest 
Jo** disbelieving the village munsif 
w ^0 ^0^ ^^'0 names from 

“• W. 8. As to the description of tb® 
weapon, it is quite clear that P. W. 8 has 
no very definite ideas about the differenoe 
between a bichuva and a barji and a knife. 

In the committing Magistrate’s Court after 
saying that accused 1 stabbed Nondi with 
a bichuva, he apparently went on to say 
that that w'as the barji that he referred to. 
and in another place he said that accused I 
was the only person with a kuife. He sta¬ 
ted that the bichuva was a span long a**® 
two fingers broad. Whether he was refer¬ 
ring to the whole of the weapon or only tP 
t^he blade is not clear. Since in his evideno® 
he alleged that accused 1 at first atrfl» 
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Noodi with the ba>Ddl6 of the weapon, 
holding the blade in his hand, it would 
seem likely that when he said the bichuva 
was one span long he must have been refer, 
ring only to the hlade. We are asked to 
discredit the evidence of P. Ws. 6, 8 and 9 
because P. Ws. 6 and 8 alleged that accus- 
ed 6 was there whereas accused 6 has been 
acquitted by the learned Sessions Judge. 
Now the learned Sessions Judge has ac. 
quitted accused 6 not as the result of a 
definite finding that he was not present, 
but mainly for two reasons (l) tliat his 
name was not found in Ex. E, i. o. his 
name was not given by P. W. 8 to the 
village munsif at the earliest opportunity, 
and (2) because P. W. 9 did not see liim at 
the scene of the offence. We do not think 
that P. Ws. 6 and 8 can be discredited 
merely because they say that accused 6 
was there and accused 6 took part. It is 
not impossible that accused 6 may have 
been there and may have taken part. He 
has,only been acquitted because the learned 
Sessions Judge found the evidence against 
him insufiQcient. 

All the assessors found the appellant 
guilty of the offence of murder with which 
he was charged, and in spite'of the unsatis. 
factory nature of the evidence to which we 
have referred, we do not think that they 
wuld have come to any other conclusion. 
It is certain that all the accused except the 
6 th were there. The appellant is not a 
particularly prominent man amongst the 
Mahomedans and there is no reason sug. 
gested why he should have been singled 
out as the person who stabbed the deceased 
if It were not the truth. He has been 
. mentioned as the actual stabber since the 
very first. We therefore think the learned 
ScssioDs Judge was right in agreeing with 
the assessors and finding the appellant 
guilty of murder. We cannot however 
agree with the learned Sessions Judge that 
there are no extenuating circumstances in 
this case. On the contrary we think that 
this IS undoubtedly not a case for the in. 
fliotion of the capital sentence. It is quite 
clear that this stab was dealt by the 
appellant in the heat of passion in a fight 
ensuing upon a sudden quarrel. Almost 
all the elements of Excep. IV to S. 300, 

1 . i. 0. apj^ar from the prosecution evi. 
uence. It does not however appear that 
the appellant did not take undue advantage 
and did not act in a cruel or unusual man. 
ner and therefore we are unable to say that 
Bxcep. IV to 8. 300,1. P. 0. applies. We 
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are however able to say that the offence 
having been cornrnitted in these circum. 
stances, the proper sentence is one of trans. 
portation for life. Further we think that 
this IS a case in which the Local Govern, 
ment may well be moved to remit some 
portion of the sentence of transportation 
for life. Since the offence is one of mur. 
der, we cannot do more for the appellant 
than to reduce his sentence. We accor. 
dingly confirm the conviction lor murder, 
set aside the sentence of death and substi¬ 
tute a sentence of transportation for life. 

Our attention has lieen drawn to a judg¬ 
ment of Newsam J, in Sanaa Basya v. 
Emperor} which we think needs some 
comment. The learned Judge was dealing 
with the appeal of six persons who had 
been convicted of rioting and constructively 
of culpable homicide not amounting to 
murder. The learned Judge says that there 
was a free fight and apparently, as in the 
case before us, both parties had been 
charged and put on their trial. The learned 
Judge says : 

The prosecution witnesse.s in this case were 
mostly accused in the other case. Their statements 
do not amount to evidence because they are the 
stotements of persons who were themselves accus. 
ra of the same offence in this very affray or free 
fight and also because they have admittedly not 
stated the whole truth. 

With all respect to the learned Judgei 
this dictum is clearly wrong. We think it| 
was probably uttered in a hasty moment 
and that the learned Judge bad no idea 
that it would be reported, as it has been in 
(1937) M W N Cr 244.‘ We think it neces. 
sary to mention this because it will be dis¬ 
astrous if the lower Courts proceed to act 
upon the principle that the statements of 
witnesses are not evidence merely because 
they happen to be the statements of per. 
sons who are accused in a counter.case. 

C.R.K./D.S. Sentence reduced. 

1. (19.97) M W N 1196=(1937) M W N Cr 244. 
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• Venkatasubba Eao and Newsam JJ. 

Suppan Chettiar, sh Adaikalam Chet¬ 
tiar — Appellant. 

V. 

Bwngan Chelty and others — Bespon. 
dents. 

Appeal No. 36 of 1928, Decided on 16th 
August 1937, against decree of Sub.Judge, 
Taojore, D/- 12th September 1937. 
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^ (a) Transferof Properly Acl(1882). Sb. 83, 
103- Mortgagee minor — Deposit is effective 
only from date when he i» properly represented 
by guardian. 

The flcpnsit under S. 83 is only a f..rm of tender 
. 111(1 a tender to bo (.Oective must made to .in 
adult, so that where the m'^irtgague happens to be 
a minor, the tender will bo bad, ui5lo-> made to 
his guardian. And .1 ilepo'it into t’ourt becomes 
effective only from the dat.) wh- n h-* i-. pr^p'-rlv 
represented by a guardian . ‘il }{nin ■J3: .1 I h 
m2 All A IH me .i;; ec:- ami a i n luio 
Mad 1017, lid. on. [p .pja G 2] 

(b) Mortgage - Redemption — Clog — Right 
of redemption to accrue after certain period — 
If right not exercised on such date, mortgagor 
subsequently to have right to redeem in any 
succeeding year only on a particular day of the 
year- Latter clause held clog. 

It was providi-d in a m.>rtg.ige deed that the 
right of ir(]. mpiioii will .accrueafter 10 years from 
the date of mortgage. There wa'^ a further stipu¬ 
lation that if the mortgagor did not redeem the 
property on thatdute. thereafter he was entitled to 
redeem in any succeeding vcaronly ou a particular 
day of the year ; 

Ildd that latter stipulation was a clog on the 
equity of redemption : .1 I 1: 1922 P C 17, Pef. 

(P 409 C 1) 

(c) Civil P. C. (1908), S. 100 — Question of 
law on construction of document can be raised 
in appeal. 

^\ here a que.^tion of law is rui.sed for the first 
time, upon the construction of a document or upon 
f.icts cither .admitted or proved beyond coutroversv, 
it i.s not only competent but expedient in the inter¬ 
ests of justice to entertain the plea. Hence the 
question as to whether a stipulation in a mortgage 
deed amounts to a clog or not can be raised for the 
first time in appeal as it is unnecessary to go into 
any question of fact : (1892) A C 473; (1922) 2 
A C 041 and A III 1934 P C 213, Pd. on. 

[P 410 C 1. 2] 

❖ (d) Civil P. C. (1908), O. 34, Rr. 7. 10- 
General account regarding amount payable to 
mortgagee is complete and Anal — Subsequent 
claim for mesne profits up to date of redemp¬ 
tion decree is barred — But claim for mesne 
profits from date of such decree to date of 
recovering possession is maintainable. 


In a redemption suit, the account to be taken is 
of the amount duo on the date fixed for redemption 
and not merely up to the date of the suit. 0. 34. 
Rr. 7 and 10 enact so in express terms. They pro¬ 
vide that an account shall be taken, first of the 
amount due to the mortgagee up to the preliminary 
decree and secondly, of the charges and expenses 
properly incurred by him from the date of that 
decree to the date fixed for redemption. The Ian- 
guage of 0. 84, R. 10 is significant for what itcon- 
templates is the final adjustment of the amount* 
payable to the mortgagee, that is to say a general 
account has to be taken, which is to be complete 
and final. Hence a subsequent claim for mesne 
profits up to the date of redemption decree is 

: 34 Cal 223; 31 Bom 527 
30 All 225, liel^ on. [p q 

But as regards the profits due subsequent to 
such decree till recovery of possession, the position 
is different. Alter payment to the mortgagee of 
the money payable to him under the dapro, he is 


bound to surrender the property and if he fails 
to do so, his posse.ision is wrongful. A suit for 
subsequent mesne profits is m.aintainable as in 
respect of .such suit no question of res judicata can 
arise : 14 G W X 1001, Pd. nn. (P 411 C 1] 

Jj' (e) Mortgage—Redemption — Puisne mort¬ 
gagee in redeeming prior mortgage, becoming 
entitled to mesne profits — He cannot tack on 
such mesne profits to sum due under his mort¬ 
gage in redemption by subsequent mortgagee 
merely because prior mortgagee's rights had 
vested in subsequent mortgagee — Liability of 
original mortgagor if any for such mesne profits 
held only equity available against him person¬ 
ally but not covenant running with land. 

A properly was mortgaged to X usufructuarily. 
The owner was entitled to redeem after a certain 
period. It was subsequently mortgaged to F 
entitling him to redeem it from A' and he was to 
have it for another fixed period. third mort¬ 
gage was similarly created in favour of /! who too 
was entitled to redeem from F after bis period. As 
soon as F became entitled to redeem the property, 
he did not do so. Thereupon X redeemed the first 
mortgage. Subsequently F sued for redemption 
and got a decree but got possession only through 
Court. On the expiry of his (F’s) term Z applied 
for redemption by depositing the mortgage amount 
in Court but as F did not accept the amount sued 
for redemption. Thcroupou Y contended that the 
deposit was insuflicient as the me.sne profits bet¬ 
ween date of hi.s redemption decree and recovery of 
possession was not deposited with the mortgage 
amount and in any event sought to enforce it 
against Z as covenant running with the land : 

Udd that F could not tack on the mesne pro¬ 
fits due to him from the first mortgage to the sum 
due to him under hi.s mortgage merely because Z 
happened to have redeemed the first mortgage. In 
respect of that, other remedies might be open to 
him. [P 412 Cl) 

Held further that granting that the amount 
could be claimed from the orginal mortgagor, it 
could not be enforced against Z as it was not a 
covenant running with the land but only an 
equity available against the owner personally: 
Ain 1921 Mad 183, ltd. on. [P 412 C 1) 

^ (f) Transfer of Property Act (1882 before 
amendment of 1929), S. 84 — Mortgage with 
possession — Deposit made under S, 83 with* 
drawn and mortgagor not able to produ^ 
amount even at time of redemption — He w 
entitled to mesne profits only for period when 
deposit was in Court. 

The assignee of a mortgagor who had mortgaged 
his property with possession deposited the amount 
under S. 83. The amount was not accepted by the 
mortgagee. Subsequently the assignee withdrew 
the amount from the Court and it was found that 
he was not able to produce the amount even at 
the time of the suit for redemption : 

Held that he was entitled to mesne profits only 
during the period the amount was in Court 
but not subsequently i A I P 1926 Mad oW. 
Applied. [P 413 C I] 

B. Sitarama Rao and S. R. Muthuswamy 
Aiyer — for Appellant. 

K. S. Sankara Aiyer and T. Ij- Veoksta- 
rama Iyer — for Bespondents^ 
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Venkatasabba Rao J. — This appeal 
raises some important questions of law, 
and has been fully argued on both sides. 
The suit was filed by the plaintiff for 
redemption in 1921. He became entitled 
to redeem the suit mortgage on 1st July 
of that year and made the statutory deposit 
in Court under S. 83, T. P. Act, on 5th 
July. Defendants 3 to 5, to whom the mort. 
^age had, by then, been assigned, refused 
to accept the deposit as valid and thereupon 
the present suit for redemption was filed 
on 16th September 1921. The parties have 
employed their ingenuity to protect it till 
now, i. e. for over 15 years and during the 
greater part of this period the mortgage 
amount, namely Rs. 14,000 remained in 
deposit in Court without carrying interest. 
Por a proper appreciation of the points 
•raised, it will be necessary to set out the 
facts of this case in some detail. 


The village of Yirakudi, the suit pro. 
'perty, belonged to the zamindar of Nedu. 
vasal, who granted a usufructuary mortgage 
in respect of it, by Ex. A, dated 2nd April 
1899, to one Oppilamani Chetty, to secure 
the repayment of Rs. 11,000 and it was 
•stipulated by the deed, that the mortgagee 


■was to be in possession till 30th June 
'1911 and that the mortgage would be. 
-come redeemable on 1st July of that year. 
Then on 29th June 1901, the zamindar 
-created a second mortgage (Ex. A) in favour 
of three brothers, of whom we are con¬ 
cerned with defendants 1 and 2. The 
^mortgage amount was Rs. 14,000 out ol 
which Rs. 3000 was paid in cash to 
the mortgagor and the balance, namely 
Rs. 11,000 was reserved with the mortga. 
gees to be paid to Oppilamani Chetty when 
his mortgage became redeemable. As re- 
gards the duration of this mortgage, the 
deed contained the following covenants 
which have given rise to a good deal of 
controversy: 

You will enjoy in lieu of interest for ten years 
After the expiration of the period fixed in the othi 
dw of Oppilamani Chetty, all the profits acctu- 
ng from the village ... I shall pay the principal 

tihe expiry of the due dats 
and fMeem the mortgage ... If in any year aftei 
the stipulaW period I pay the amount. I shall 
I pay it on the 80th of Ani, and redeem the mort¬ 
gage and take back thu othi deed. 

The ten years mentioned in this clause 
would expire on 30th June 1921: but there 
118 a further stipulation that if the mortgage 
its not redeemed on the due date, i. e. on 
Jjt July 1921, it can be redeemed in any 
>«iooeeding year, only on the 30th Ani. 


Whether this stipulation is valid and, if so, 
in the events that have happened, what is 
its effect—are some of the questions raised 
in the present appeal. To continue the 
narrative, the zamindar next granted in 
favour of the plaintiff on 16th December 

1910, two usufructuary mortgages for 
about Rs. 86,000 evidenced by Exs. C and 
C-l, which together may be taken as 
constituting the third mortgage for the 
purposes of this appeal. By Ex. C, the 
plaintiff was directed to redeem the two 
earlier mortgages mentioned above, namely 
those dated 2nd April 1899 and 29th June 
1901. Defendants 1 and 2, the second 
mortgagees (mortgagees under Ex. B), failed 
to redeem the first mortgage on Ist July 

1911, but it was, however, redeemed by 
the plaintiff, who paid Rs. 11,000 due to 
Oppilamani Chetty on 30th .•Vugust 1911. 
The plaintiff, it will thus be seen, became 
in virtue of this transaction the assignee of 
the first mortgage. 

Then defendants 1 and 2 asserted their 
right to redeem the plaintiff and on 24th 
July 1913, deposited in Court the sum of 
Rs. 11,000. On the plaintiff refusing to 
receive the amount, they filed 0. S. No. 40 
of 1913 to enforce their right of redemp. 
tion, obtained a decree on 15th July 1914, 
and in execution thereof got possession of 
the village through Court on 21st Septem. 
her of the same year. It was now the 
turn of the plaintiff, the third mortgagee, 
to claim the right to redeem the prior 
mortgage, Ex. B, in favour of defendants 1 
and 2. As already stated, the term of 
that mortgage expired on 30th June 
1921. The plaintiff immediately took 
action by depositing into Court Rs. 14,000 
on 5th July 1921, but having proved of 
no avail, he commenced the present suit, 
as mentioned above on 16th September 
1921. In the mean time defendants 1 and 
2 transferred their mortgaged interest to 
defendants 3 to 5, by Ex. I, dated 17th 
June 1921 and that is why they have been 
impleaded. 

Several defences were raised and one of 
them was that the mortgagees were 
entitled in computing the ten years fixed 
in Ex. B, to exclude the period from 24th 
June 1913 to 21st September 1914 that is 
about 15 months. They pleaded, put< 
ting forward that contention, that the suit 
was premature and the Subordinate Judge, 
who tried the suit in the first instance, 
gave effect to the objection in limine and 
the suit in November 1922, 



408 Madras Siti an Chkttiar v. Kangan Chetty (VcnhataMa Eao Jj 


A. 1.& 


Against this decision tho plaintiff tiled an 
appeal and the High Court (Krislman and 
Venkatasuhba Rao JJ.) on 27th August 
192(1, reversed tho decree of the Subordi. 
nato Judge and remitted tho suit for 
disposal on tho merits. The case has 
accordinlgy been heard by the lower Court 
and the present decree of tlie Subordinate 
Judge which bears the date 12th Septem. 
her 1927, runs thus : 

lu the re>ult, then: will be a preliuiinary decree 
tor redemption to be eflcctod ou 14tli Ju'lv 19:18, 
before which dale the plaintiff may cither depodt 
Rs, 14,000 to the endit of defendants :i to 5 or set 
the deposit in (). P. Xo. 215 of 1921 to be transfer¬ 
red to the credit of lliU suit. If that is done, 
defendants to 5 may draw the amount and 
thould deliver up the mortgaged property and all 
documents in their possession or power to the 
plaintiff. 

It will bo olrserved tliat under the above 
decree, the deposit made in Court on 5th 
July 1921, is held to be effective only from 
14th July 1928, on which date the inort. 
gagee.defendants 3 to 5 have been direct, 
ed to deliver up the mortgaged property. 
The plaintiff attacks this decree and has 
filed the pre.sent appeal: a memorandunj 
of objections has been filed by defendants 3 
to 5, who also contend that the decree is 
in certain respects erroneous. 

These briefly are the facts that liave 
led up to the present appeal, and the first 
question that arises is whether tho deposit 
made on 5lh July 1921 is in view of the 
terms of Bx. B, valid. A few further facts 
bearing directly on this point may be here 
stated. The period of the mortgage was 
due to expire on 30th July 1021 and the 
plaintiff by his notice (Ex. P), given two 
months in advance, informed defendants 1 
and 2 that they should receive the amount 
of Rs. 14,000 on 30th June and give up 
possession of the village. To this thev 
replied by Ex. M, dated 18th June 1921, 
stating that on the previous day the mort.' 
gage had been a-ssigned to defendants 3 to 
6 . It has not been suggested that the 
motives of the parties in entering into this 
transaction have a hearing on the question 
but the fact remains that the transfer was 
made after the plaintiffs notice and one 
day before the reply was sent. It may be 
noted that it is by reason of this transfer, 
complications have ensued and that the 
resulting situation has enabled defendants 3 
to 5 to put forward their main defence 
On 4th July 1911 the plaintiff by Ex. 
informed both the transferors and the 
transferees that he would deposit the 
wnount in Court on 5th July, The trans. 


fereos (defendants 3 to 5) being minors, 
two notices were sent on that date, one to 
their mother and guardian Meenakshi Achi 
and tho other to her authorized agent 
Ranga Aiyangar. Then on 5th July the 
plaintiff deposited into Court, Rs. 14,000 
and the statutory notice under S. 83 
was issued on the Gth and served on Range 
Ayyangar on the Oth. It was not till 27th 
July that the mother of the minors was 
appointed their guardian ad litem, but this 
delay, it may 1)0 observed, as the case diary 
show.s, is not attributable to the plaintiff. 
On IGth August, Meenakshi bled an affi. 
davit in Court, containing two objections, 
first, that the amount has not been paid 
or deposited in time to enable redemption 
witliin tho month of Ani,” and secondly, 
that the. amount deposited was not suffi¬ 
cient. It was after this refusal to receive 
the amount, that the plaintiff filed the pre¬ 
sent suit. 

It is urged for the plaintiff that the 
second stipulation in tlie deed referring to 
30th Ani clogs the equity of redemption 
and is therefore void. But Mr, Sitarama 
Rao's further contention (with which we 
shall fir.st deal) is, that tho plaintiff by 
making tho deposit on 5th July fulfilled the 
requirement even of this condition. Tbe^ 
deposit under S. 83 is only a form of tender, 
and, there can be no doubt that a tender to 
he effective must be made to an adult, so' 
that where the mortgagee happens to be a 
minor, the tender will be bad, unless made 
to his guardian. The due date under this 
stijiulation was 30tli Ani or 14th July 
1921. .\lthough the deposit had been made 
on 0th July, there was not until 27th July 
a guardian capable of giving a valid dis- 
charge. Under S. 84, (the api>eal has been 
argued on the footing that the sections as 
they stood previous to the recent amend¬ 
ment apply) interest ceases to run as soon 
as the mortgagor "has done all that has to 
be done by him”, to enable the mortgagee' 
to take the amount out of Court. S. 103, 
enacts inter alia that where a deposit is to 
he accepted by "any person incompetent to 
contract” an application may be made to 
the Court to appoint a guardian ad litem 
for the purpose of "taking out of Court 
such deposit” and for the performance of. 
all consequential acts. It is thus perfectlyi' 
clear that a deposit into Court (which, a^ 
stated above, is equivalent to a tender/ 
becomes effective where the person cod*| 
cerned is a minor, only from the date whe® 
be is properly represented by a guardiaD- 
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This view has been taken in several deci. 
sions, 27 Bom 23,* 44 All 64," 48 All 611^ 
and 49 M L J 327* and we must therefore 
proceed upon the footing that till 27th July, 
there was no valid deposit. Mr, Sitarama 
Rao, however, contends that assuming that 
the deposit was inoperative for the year 
then in question, it should in any event be 
held to be effective from 30th Ani of the 
following year. The plaintiff's petition, 
which accompanied the deposit, has been 
destroyed and is therefore not availaiile l)ut 
there can be no question that what he 
desired and insisted upon, was that the 
amount be received and the i)roperty deli¬ 
vered up immediately. Tlie notices that 
preceded the deposit are quite clear on the 
matter, for, they contain no trace of any 
intention that the delivery should bo post, 
poned to the year following. Moreover, as 
Mr. T. L. Venkatarama Aiyer, for the res. 
pondents, rightly points out, the plaintiff's 
conduct, in filing the plaint long before the 
due date in the following year arrived, 
shows that this contention is untenable. 

But the contention that the stipulation 
in question is a clog on the equity of re. 
demption, ought, in our opinion, to prevail. 
If the first provision in Ex. B, stood alone, 
the right to redeem would accrue on 1st July 
1921, and could be exercised at any time 
thereafter. But what is the effect of the 
added clause ? Redemption is by reason of 
the 10 year term prevented till 1st July. 
On that date and not till then does the 
right for the first time accrue; but the 
moment it accrues, the further clause seeks 
to impede and hamper that right. If the 
mortgagor is for some reason unable to 
redeem or prevented from redeeming on 
Ist July, the right vanishes for the time 
being, and although it accrues periodically 
again, it remains in force for a single day 
in each year, so that if the mortgagor 
forgets the due date, he does so at his peril. 
His right is thus over in jeopardy, being 
liable to be defeated by his own fault or 
omiraion, or by the mortgagee’s cunning or 
evasion. In 49 I A 60^ the property was 

•1. ^nduwng v. MahftdajMl^)"27'Bonr38=4 

Bom L B 714. 

2. Bh» Saran v. Ram Lagan Das, (1922) 9 A I R 
o /“^®®=®^IC418=44A1164=19A L J 852. 

3. Gokul Kalwat v. Chandar Sekhar, (1926) 18 
A 1 R All 665=96 I C 1=48 All 611=24 
A L J 769. 

4 . Ap^ V. Bomo, (1925) 12 A I R Mad 1017 
=901 0 764=49 M L J 827. 

6 . Mohammed BberKhan v. Beth Bwami Dayal, 
(1922) 9 A I R p 0 17=66 I C 868=49 I A 
60=44 All 186=26 0 0 8 (P 0). 


mortgaged on 9th June 1908 by a deed 
which provided that “after five years at 
the end of Jeth 1320 fasli, in the following 
season” the mortgagor was to redeem the 
property, that in default the mortgagee 
was to liave llie ojition of taking posses, 
sion and that for 12 years from liis doing 
so, the mortgagor was not to be entitled to 
redeem. At the stipulated time, the mort. 
gage money was not paid and the mort¬ 
gagee on 14tli February 191;3, olitained 
possession. On J8lh June 1915 the suit 
for redemption was instituted. Their Lord, 
ships after referring to the tact that the 
mortgage was ex])ressly stated to he for five 
years and aftei- tliat period the jirincipal 

money became payable, observe ; 

This under S. 60. Transfer of Property Act, is 
the event on which the mortgagor had a right on. 
payment of the mortgage money to redeem. 

Then they go on to sa\- : 

The section is unqualified in its terms and con- 
taius no s.aving provision, as other sections do, in 
favour of contracts to the contrary. Their Lord- 
ships therefore see no suflicient ruison for with¬ 
holding from the words of the section their natural 
force and effect. In this view the mortgagor's 
right to redeem must be affirmed. 

It is unneessary to decide whether S. 60 
forbids any limitation whatsoever, irrespee. 
live of its nature, being placed upon the 
mortgagor’s right to redeem “after the 
principal money has become due". Under 
the Englisli law, a mortgagor may be pre. 
eluded from redeeming for a reasonable 
fixed period, sucli as five or seven years» 
(Snell's Equity (1934) Edn. 21, p. 295), but 
the limitation, however, on his right 
redeem must lie reasonable and not result 
in making the possibility of redemption a 
mere pretence : ibid pp. 295 and 296. In 
India, no doubt, longer terms of redemp¬ 
tion have been allowed, but Mr. Sitarama 
Rao contends that once a period is fixed, no 
provision, whatever its nature, curtailing 
the mortgagor’s riglit to redeem after the 
expiry of the fixed term, should be held to 
be valid. This according to him, is the 
result of the express words of S. 60; whe- 
ther this be so or not, in this particular 
case there cun be no doubt that the stipula¬ 
tion is oppressive and unreasonable and is 
in the nature of a clog. The suggestion 
that the mortgagor may safeguard his 
position by paying the mortgage money at 
any time before the due date, but defer 
claiming possession till that date arrives, is 
obviously without force, for, is the mort. 
gagor expected to part with his money in 
the hope of getting his property at some 
later date ? In some cases, it seems to 
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have been held, that where even after the 
due date, the mortgagor is prevented from 
redeeming excepting in the month of Ani 
or Jeth, as the case may be, such a provi¬ 
sion is not a clog on the equity of redemp. 
tion, the idea being that the intention is 
that there should be no redemption when 
the crops are on the land. Here, the 
mortgagor could exercise his right at any 
time during a full month and the hardship 
to which we have adverted, does not arise. 


But in the present case, the condition not 
only restricts but even imperils the mort. 
gagor's right to redeem and is so unfair 
and unreasonable as to amount to a clog. 
We therefore hold that the mortgagor was 
entitled to redeem on 27th July 1921, on 
which date alone, as above stated, he 
should be deemed to have made a valid 
deposit in Court. 

Mr. Venkatarama Aiyer for the lesiJon- 
dents, however, maintains that the point 
was not taken in the lower Court and 
ought not to be allowed to be raised for 
the first time here. We cannot agree with 
this contention. In the notices that pre. 
ceded the suit as also in the plaint (see 
paras. 3, 7, 8 and 10) the right that was 
asserted, was the right to redeem on the 
expiry of the fixed term of ten years: that 
assertion necessarily implies that any con. 
dition inconsistent with tlie exercise of 
that right is unenforceable. Defendants 3 to 
5 denied the right to redeem in para. 4 of 
their written statement and appropriate 
issue was raised. The fact that in para. 12 
of the plaint there is a reference to 14th 
July 1921, the alternative date, can make 
no difference. Although therefore in the 
lower Court no express reliance was placed 
on the doctrine of the clog on equity, it 
cannot be said that tlie point was not 
involved in the contentions actually raised. 
Moreover, as observed by Lord Watson in 
(1892)-A C 473,“ 

•even where a question of law is. rau'ed for the first 
time, upon the construction of a document or 
upon facts either admitted or proved beyond con¬ 
troversy, it is not only competent but expedient, 
in the interests of justice, to entertain the plea 
(page 480). 

To decide whether the stipulation re. 
ferred to amounts to a clog or not, it is 
unnecessary to go into any question of fact. 
(iSe g also (192 2) 2 A C 541' at-p. 054 and 

6. Connecticut Fire Insurance Co. v. Ksvanach 
(J^892) A C 473—61 L J P C 50=67 L T Id 8 

'7. Yorkshire Insurance Co. v. Craine. (19221 2 
541=91 LJPC 226=66 SJ 708=88 
TLR 846=1922 WC&I Rep 310=128LT 77. 


56 All 634® at p. 642.) In the present case, 
the interests of justice require that the 
point should be allowed to be taken even 
granting that it had been raised here for 
the first time. The plaintiff, as has been 
shown above, acted with care and diligence, 
but the mortgagees resorted to trickery 
with a view to make redemption difficult. 
The objection therefore fails. 

The defendants next object to the suffi. 
ciency of the deposit on two grounds. They 
claim first that a certain sum, alleged to 
liave been expended by them on repairs, 
should have been included. This amount 
is claimed under S. 72 (b), T. P. Act, on 
the ground that the repairs became neces- 
sary for the preservation of the mortgaged 
property. It is extremely doubtful whether 
any repairs were effected at all before the 
date of the suit. Defendants 3 to 5 became 
entitled to the mortgage under Ex. I on 
17th Juno 1921, and the repairs are alleged 
to have been made iu December 1920. By 
that time they had not (it is admitted) 
even paid the consideration for the assign¬ 
ment although they profess to have ob. 
tained possession. It is further improbable 
that any rej)airs would have been effected 
just as the due date was approaching. The 
accounts produced, as a glance at them 
will sliow, were not maintained in the 
regular course and they cannot be acted 
upon. Moreover, granting that the repairs 
were in fact made, we agree with the 
learned trial Judge, that it has not been 
shown that they became necessary for the 
preservation of the property. This conten¬ 
tion is therefore disallowed. 

It is next contended that the mesne 
profits, of which defendants 1 and 2 had 
been deprived for the period between 24th 
June 1913 and 21st September 1914 ought 
to have been included. Regarding this 
amount two questions arise: first, are th^ 
profits legally recoverable from the plain- 
tiff? and secondly, if they are, was he 
bound to include the value of these profits 
in the deposit he made? The mesne profits 
claimed fall into two periods: (a) fro® 
24th June 1913 when Rs. 11,000 werede- 
posited by defendants 1 and 2 into Court, 
to 15th July 1914, the date of the redemp¬ 
tion decree passed in 0. S. No. 40 of 1913 
and (b) from 15th July 1914, the 
mentioned date, to 21st September 191* 
when defendants 1 and 2 obtained posset 

8 . Bisheshwar Pratap Sahi v. Parath Ka^i 
(1934) 21 A IR P C 213=151 I 0 41=611 * 
378=56 AU 634 (P C). 
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sion through Court. As to the profits due 
for the first of the two periods we enter, 
jtain no doubt that the claim is barred by 
res judicata. In a redemption suit, the 
account to be taken is of the amount due 
on the date fixed for redemption and not 
merely up to the date of the suit. 0. 34, 
Rr. 7 and 10 enact so in express terms. 
They provide that an account shall be 
Uken, first of the amount due to the mort¬ 
gagee up to the preliminary decree and 
secondly, of the charges and expenses pro¬ 
perly incurred by him from the date of 
that decree to the date fixed for redemp. 
tion. The language of 0. 34, R. 10 is 
significant, for, what it contemplates is the 
ifinal adjustment of the amount payable to 
!the mortgagee, that is to say a general 
jaccount has to be taken, which is to be 
complete and final. This view receives 
support from 34 Cal 223® and 31 Bom 
527^® where the question has been discussed 
at length. (See also 30 All 225.^*) 

Then as regards the profits due for the 
second period, the position is different. After 
payment to the mortgagee of the money pay. 
able to him under the decree, he is bound 
to surrender the property and if he fails to 
do so, his possession is wrongful. A suit 
for subsequent mesne profits is maintainable, 
for, in respect of such suit, no question of 
res judicata can arise: 14 C W N 1001.^* 
The result then is, that defendants 1 and 
2 could have recovered from the plaintiff in 
a subsequent action, the mesne profits, if 
any, due for the short period of about 2 
months between 15th July 1914 and 21st 
September 1914. Let it be granted that 
this amount was payable by the plaintiff 
to the mortgagees on the date of his deposit 
in Court; but we fail to see under what 
right the latter could have insisted upon 
this amount being tacked on to the sum 
due under the mortgage. The plaintiff owed 
no duty to them in respect of the suit 
mortgage ; that is the all important fact 
which the defendants’ argument has over, 
look^. When the plaintiff withheld pos. 
session from defendants 1 and 2, he was 
acting in bis capacity of the first mort- 
gagee; in the present suit, in seeking to 
redeem the property, the right that he 

Mt. Hlra Bati, (1907) 34 

Cal 228=6 0 L J. 192. 

10. Rukhmlni Bal v. Venkatssb. (1907) 81 Bom 

627=9 Bom L B 968. 

11. Bam Din v. Bhap Singh, (1908) 80 All 226 = 

1908 A W N 96=6A L ; 192. 

U.Bahari Dntfe v. Shsikb Atnnddv. (1910) 14 

0 W N 1001=6 I 0 836. 


asserts is that of the third mortgagee. That 
these two rights have vested in one and 
the same individual, the plaintiff, is but an 
accident. Let us suppose that Oppilamani’s 
mortgage had never been redeemed by the 
plaintiff and that the person, whose con¬ 
duct prejudiced defendants 1 and 2 was 
Oppilamani himself; in tliat case could the 
defendants have put forward the present 
claim? Again, let us suppose that the 
third mortgagee was not the jilaintitl but 
someone else ; in that case could the defen- 
dants have raised the present contention ? 
In respect of the amount due from the 
plaintiff other remedies may be open to the 
mortgagees ; but it is impossible to uphold 
the contention that the deposit was insuffi¬ 
cient by reason of those sums not having 
been included. 

But then it is contended that the plain, 
tiff, who represents the mortgagor, is bound 
in that capacity to make good the loss 
sustained by the mortgagees (defendants 1 
and 2). This contention is unsustainable. 
The mortgagor is |^y the terms of Ex. B 
relieved from the duty of giving possession, 
as the mortgagees themselves undertook to 
redeem the property and reduce it into 
possession by payment on the due date. It 
recites : 

I have directed you to pay the said otbi amount 
at the period fixed in the otbi deed and redeem the 
mortgage. 

That they entered into such a contract, 
is not surprising, for, what does the bargain 
in essence amount to? The sum of Es. 3000 
which the mortgagees paid, was to yield no 
return until the arrival of the due date in 
1911. Such profits as they were to get 
were to be only from the date of the re¬ 
demption, which means that from 1901 to 
1911 they were to get no interest on the 
sum of Es. 3000 with which they imme- 
diately parted. On the due date again, 
without reference to the mortgagor, they 
were to redeem the property and enjoy its 
profits till 1921. There is no rate of into- 
rest specified, no estimate made of the rents 
and profits and all that the deed provides 
is, that in lieu of interest on Rs. 14,000, 
the profits were to be enjoyed from 1911 to 
1921, though as already observed, Rs. 3000 
out of this amount was paid on the date of 
the deed itself in 1901. The whole scheme 
of Ex. B appears to negative the notion of 
any duty on the part of the mortgagor to 
give possession; be was to be paid Rs. 3000 
immediately and* the mortgagees were to 
obtain possession at the end of ton years 
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and enjoy ihe prolits for a further period 
of ten Years, coinmeDciDg from the due 
date. iMoreovor such loss, if any, sustained 
hy dofondaiifs 1 and 2 was attributable to 
their own fault. In the first place they 
coiiiniitted default by offering to redeem 
tlio property not on the due date but two 
years later <and secondly, they could have 
recovered, as pointed out above, the alleged 
loss, the l)ulk, if not the whole, of it (it is 
more tlian douhtfiil if any loss was rcallv 
sustained for I lie sh(n‘t period between 
15th July 1914 to 21st September 1914), 
in the ledeinption i-uii itself by claiming it 
there. There was good reasijn for the 
mortgagor not having assinnetl the lespoii- 
sibility at the time of Kx. J3, for one might 
well assume that the parties were quite 
alive to the fact that, should any delay or 
default occur, the remedy lay in the hands 
of the mortgagees themselves, as it would 
be within their own power to set off any 
loss against the mortgage amount they 
w’erc to pay. This being so. we must liold 
that this contcntio\i is untenable. 

Further, granting fluit tlie loss can bo 
:claimed from the original mortgagor, that 
w'ould be recoverable in an independent 
proceeding or by way of counterclaim, but 
it is diflicult to see how the mortgagees 
would be entitled to have the loss tacked 
on to the mortgage amount. So far as de. 
fendants 3 to 5 are concerned, the rights 
under the mortgage are assigned to tlieni 
by Ex. 1 (the deeil of transfer) but the 
right to the alleged loss is not among such 
rights, not being annexed to the mortgage 
or binding on the land. So much for the 
benefit of the covenant, ljut there is a fur- 
thcr difficulty, as the person against whom 


the covenant is now sought to be enforced, 
is not the original mortgagor but his 
assignee, the plaintiff (for being the third 
mortgagee he may he so regarded). The 
question is, whether the burden of the 
covenant can bo enforced against him. The 
original mortgagor may be under an obli. 
gation to recoup the loss and that may be 
an equity available against him personally, 
but there is no covenant running with the 
land, as already explained and the plaintiff 
cannot therefore in any event he bound • 

44 Mad at page 318 and the cases 
referred to therein. Provision for payment 
of interest would be a covenant binding on 
the land, but it is diflicult under the pecu. 

Venkatagirl. 

So mlVss"' 


liar terms of Ex. 13., to regard the right to 
the mesne prohts as equivalent to right to 
interest. This does not mean that even if 
the case here was one of the interest, the 
mortgagor w’ould have been held liable. So 
this contention cannot prevail. 

The re.sult tlien is, that every argument 
directed against the sufliciency of the depo¬ 
sit fails; the contention that the plaintiff 
was not entitle<l to redeem when the deposit 
was made, wo have already overruled. 
Trom the date of the deposit (now that we 
have held to ho valid) the plaintiff will be 
ontillfijl to mesne profits and in regard to 
them, two questions arise; first, up to what 
date is he entitled'.' and secondly, at what 
rate? .\s already stated the deposit must 
be held to have been made on 27tli July 
1921. It would appear that somewhere 
about the year 1928 or 1929, the plaintiff 
withdrew the amount from Court. In our 
opinion ho is not entitled to mesne prohts 
from the date of the withdrawal and this 
would he in accordance with the proviso, 
recently added by way of amendment to 
S. 81, T. P. Act. It reads thus: 

Provided that wbero the mortgagor hasdeposited 
.''Uch amount without having made a previous 
teuder thereof, and has suljse(iueutly withdrawn 
the same or any part tliereof interest on the prin* 
cipal money shall be pavablc from the date of such 
withdrawal, 


But the present case is governed by the 
Act as it stood before the recent amend¬ 
ment. Then the question arises, was the 
law, so far as our Court was concerned, 
laid down in a sense different from what is 
now enacted by the newly added proviso? 
In 49 Mad 609^* the question was more or 
less treated as one of fact. Deposit in Court 
being only a form of tender, what seems to 
have been held is, that the same rules are 
applicable to both tender and deposit. In 
Fisher on Mortgages it is stated : 

Interest will cease to run upon the mortgap 
debt from the time at which a proper tender of the 
whole amount is shown to have been made. But Jt 
ought to appcjir that from the time of the tender 
the money was kept ready by the mortgagor ana 
that no profit was afterwards made of it! “P®® 
proof to the contrar)* thereof, interest will run . 
Edn. C, page 1851. 

In the Full Bench case it is observed that 
the fact of the tender raises the presump¬ 
tion that the debtor continued to be read) 
and willing to pay, and that the burden is- 
cast upon the creditor to show that he 


eitner not will ing or unable to pay oeenuBv 

14. Ramabbadra Thevar v. Arunachaln® 

(1926) 13 AIR Mad 601=96 I C 108*49MW 
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he had utilized the moDeys for other pur¬ 
poses. It is unnecessary to consider the 
rule regarding the onus of proof. From the 
facts here, namely that the money was 
withdrawn about seven or eight years ago 
and has not been produced even during the 
hearing of this appeal the inference to be 
drawn should be against the plaintiff, apply¬ 
ing the test laid down in tlie Full Bench 
case.^* We must therefore hold that the 
plaintiff is entitled to mesne profit from the 
date of the deposit in Court to the date of 
the withdrawal. As regards the rate, the 
matter has not been properly gone into l)y 
the Subordinate Judge and his finding in 
para. 13 of the judgment, it is conceded, 
cannot stand. We have decided to call for 
a finding from the lower Court, on the 
evidence already on the record, in regard to 
the amount of mesne profits to which the 
plaintiff will under this judgment become 
entitled. If the actual date of the with- 
drawal is not shown, it is agreed that the 
accounts shall he taken on the footing 
that the amount was withdrawn on 20th 
September 1928, that being the date on 
which the High Court made an order stay¬ 
ing the execution of the decree. The case is 
accordingly remitted to the lower Court, 
with a direction that a finding shall be 
returned before 30bh November; objections 
to the finding, if any, may be filed in one 
week. The memorandum of objections fails 
and is dismissed. The question of costs 
Iwth of the appeal and the memorandum of 
objections will be dealt with after the 
return of the finding. 

C.B.K./k.S. Case remitted. 
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Pandrang Row J. 

Kannayalal —Appellant. 

v. 

S. Suhharaya Chetty and others — 

Respondents. 

Appeal No. 145 and Civil Revn. Petn. 
No. 1802 of 1935, Decided pn 18th Novem. 
her 1937, against order of Diet. Court, 
North Aroot, D/. 8th March 1935. 

C ? Women’. Property Act (1874), 

S. 6 Word used in policy of esiignmenl lead* 

poUcy is for benefit of 
^fe-Pokey wilt be deemed to be trust for 
beneht of wife according to S. 6—Creditor of 
assured cannot treat policy as being property of 
assured and daim assignment of it. 

Where the words used la a policy of insaranca 
lead to the eoaelasion that the policy was for the 


benefit of fcho iissucoil's wifu, then accordin'; to 
S. G it shall be deoinod tn l)o .i trust and ODurc 
such so Ion*; as the wife alive. The wife may 
not bo entitled to claim anytliiiiR under tho policy 
uulcs.s the event rofeired to therein Iiappciis but 
the trust is brousht itni> cxi-tonco, the moment 
tho policy is taken out fi>r the of the wife. 

‘I’hc trust attaches itsi,'!! to the p:)Iicv from the 
very moment of its birlli and the policy cannot 
thereafter be looked upon as availalde to the cre¬ 
ditors of the as-.ured l'0;'al(ilo^s of the trust 
imposed upon it and it not opi.'ii to a creditor 
to treat the policy as bein'; a proportv of hii debtor 
and to rc.|uire an as>ignment of it mid to compel 
the insurance company to acknowledge Midi in 
assignment as valid and binding upon them. 

[P 4UC21 

Where, therefore, although the words ‘ tho 
policy is for the lieaefit of the wife” arc not to !» 
found in the policy but it is stated therein that 
the amount due on tho policy should be paid to 
the assured at the expiry of a particular period, or 
to his wife on the death of the assured if earlier, 
there is a trust for the benefit of the wife and tho 
creditor of the assured cannot claim an a.ssignmont 
of it : .-1 I K 19V> Mad ?20, R,‘l. on ; A I R 193i 
Bom 296, lif/. [P 414 C 1 ; P 415 C 1] 

P. Viswanatlta Iyer —for Appellant. 

V. S. Rangaswami Iyengar — 

for Respondents. 

Judgment. — The appellant in this 
second appeal and the petitioner in the 
Revision Petition are one and the same, 
the appeal and the Revision Petition being 
alternative remedies pursued for the same 
purpose, namely of getting the order of 
the District Judge of Vellore in C. M. A. 
No. 65 of 1934 set aside. That was an 
appeal from an order passed in an applica¬ 
tion by the creditor of an insolvent for the 
assignment of a policy of insurance taken 
out by the insolvent in his favour. Res¬ 
pondeat 2 in tho petition was the Life 
Insurance Company and respondent 3 was 
the wife of the insolvent debtor. Tho only 
question that had to be decided by the 
Courts below was whether tho life policy 
in question, Ex. 1, contains a trust for the 
benefit of the wife, respondent 3. The 
verba ipsissima “the policy is for the bene, 
fit of the wife” are not to be found in the 
policy, but it is stated therein that the 
amount due on the policy should be paid to 
the assured, i. e. to respondent 1 at the 
expiry of the period of 15 years, or to his 
wife on the death of the assured if earlier. 
In these circumstances, the Subordinate 
Judge was of opinion that there was no 
trust for the benefit of the wife and 
allowed the petition. 

On appeal the District Judge came (o 
the contrary conclusion and allowed the 
appeal and dismissed the petition. Now 
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the qiie^'tion for me to decide is whether 
the District Judge’s conclusion is right. 
Tlie Subordinate Judge distinguished the 
case in Oo Mad 171,‘ by saying that in 
that case the question had arisen only after 
the death of the assured whereas in the 
case before him the assured was alive. He 
also distinguished tho case in A I R 1934 
Bom 29G,^ on the same ground. The Dis. 
trict Judge was of opinion however that 
the Subordinate Judge was not right in 
distinguishing the present case from the 
earlier case. It was held by Madhavan 
Nair J. in that case that the actual words 
,“for tho benefit of the wife” need not be in 
,the policy in order to attract the provisions 
of S. 6, Married Women's Property Act, to 
any particular policy, and that if on a read, 
ing of tlio words used in the policy it 
appears that the assured intended in the 
event of his death that the policy should 
tenure for the benefit of his wife, then the 
policy may be deemed to be for her benefit 
and brought within the purview of S. 6; in 
the particular case before him the provi. 
Ision regarding payment was similar to the 
[provision in the present case, and it was 
iheld that tho policy fell within S. 6, Mar. 
ried Women’s Property Act of 1874, as 
'amended by the subsequent .Act of 1923. 

The only other decision which appears 
to take the opposite view is (1937) 1 MLJ 
735,^ where the policy contained practically 
the same provision about payment to the 
wife in case she survived the insured before 
the policy became matured and it was 
held that there was no vested interest of 
the wife in the policy till the death hap. 
pened and that the assignment of the 
policy made by the insured was valid. The 
decisions however which were relied upon, 
namely (1925) 1 Ch 403,■* (1926) 1 Ch 48“^ 
and (1933) 1 Ch 126,® were all cases in 

1. AbhiramavalH Ammal v. Official Trustee of 
Madras, (1932) 19 A I R Mad 220=141 I C 
680=55 Mad 171=62 MLJ 111. 

2. Diubai Hormasji v. Bamansha Jamasji, (1934) 
21 A I R Bom 296=152 IC 168=58 Bom 513 
=36 Bom L R 608. 

8 . Lalitbambal Ammal v. Guardi.an of India 
Insurance Co, Ltd., (19.37) 24 A I R Mad 645 
=169 I C 481=(1937) 1 M L J 735. 

4. In re loakimidis' Policy Trusts ; loakimidisv. 
Hartcup, (1925) 1 Ch 403=95 L J Ch 24= 
(1925) W C Ins Rep 273=183 L T 796=69 
S J 662=41 T L R 486. 

6 . In re Fleatwood's Policy. (1926) 1 Ch 48=95 
L J Ch 195=1926 W 0 <fe laa Rep 1=135 LT 
374. 

6 . Cousins v. Sun Life Assurance Society, (1933) 

1 Ch 126=102 L J Ch 114=(1938) W C Alns 
Rep 164=148 L T 101=49 T L R 12. 


which it was held that there was a trust 
in favour of the wife. Where there is a 
trust, the insured cannot deal with the 
policy as he likes. This is clear from the 
provisions of S. 6, Married Women’s Pro¬ 
perty .Act. Once it is found that a policy 
of insurance effected by a married man on 
his own life was for the benefit of his wife, 
then the section says that it shall be 
deemed to be a trust and enure for the 
benefit of the wife according to the interest 
so expressed and shall not, so long as any 
object of the trust remains, be subject to 
the control of the husband or to his credi. 
tors or form part of his estate. The section 
also indicates the person to whom in such 
a case the sum secured by the policy has to 
bo paid, namely the official trustee. The 
only way in which a policy of this kind 
can be attacked by a creditor is by proving 
that it was effected for the purpose of 
defrauding the creditors. No such attempt 
has been made in this case. I am of opi- 
nion that if the words found in the policy 
lead to the conclusion that the policy was 
for the benefit of the assured's wife, then 
according to S. 6, Married Women’s Pro- 
perty Act, it shall be deemed to be a 
trust and enure as such so long as the wife 
is alive. This does not mean of course 
that the wife is entitled to claim anything 
by virtue of the above trust straightaway. 
The benefit which accrues to her under the 
trust will be subject to other conditions in 
the policy but the trust is impressed upon 
the policy from the moment the policy 
comes into existence, and it cannot in my 
opinion be said that the trust comes into 
existence for the first time only after the 
event which is to determine the payment| 
under the policy takes place. In other 
words, the wife will not be entitled tol 
claim anything under the policy unless the 
event referred to in tho policy happens,^ 
but the trust is brought into existence the^ 
moment the policy is taken out for the| 
benefit of the wife. That being the case,, 
the trust attaches itself to the policy, fro® 
the very moment of its birth, and the^ 
policy cannot thereafter be looked upon 
available to the creditors regardless of thej 
trust imposed upon it. The position there*) 
fore in law is that there is a trust impress¬ 
ed on the policy in favour of the wife ; 
the same time it cannot be said that the 
insured has no interest in the policy 
because in a certain event, namely, 
the expiry of 15 years from the date o 
the policy, the money thereunder is to W 


, 
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to him if he is then alive, and it is 
Only in the event of his death within this 
period that the money could be paid to his 
widow if she is then alive. The policy 
thus constitutes property in which both 
the insured and his wife have an interest. 
It is not possible to say at present what 
that interest is because it is entirely depen¬ 
dent on the events above referred to. In 
these circumstances it is not open to the 
creditor to treat the policy as being the 
property of his debtor and to require an 
assignment of it and to compel the Insur¬ 
ance Company to acknowledge such an 
assignment, as valid and binding upon 
them. For these reasons I am of opinion 
that the order passed by the District Judge 
was right and that the application of the 
petitioner was rightly dismissed. The 
appeal and the revision petition are there¬ 
fore dismissed with costs in the appeal. 
Leave to appeal is refused. 

C.R.K./r.m. Order accordingly. 
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Venkatasubba Rao and 
Abdur Rahman JJ. 

Alam Khan Sdhih — Appellant. 
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A. L. M. Karuppannaswami Nadan 
and others — Respondents. 

Appeal No. 135 of 1931, Decided on 
28th September 1937, against judgment 
and decree of Sub-Judge, Kumbakonam, 
B/- 19th August 1930. 

^ (a) Reiigioui Endowment — Right of aliena¬ 
tion of tru«t property — Power of trustee is 
same as that of manager of infant heir. 

Notwithstandiog that property devoted to reli¬ 
gious purposes is as a rule inalienable, a trustee 
has got power to incur debts and alienate the 
trust property to the same extent as the manager 
of an infant heir. His alienations can be justified 
by proof of necessity for the preservation of the 
endowment or institution : A I R 1922 P C 123 
and AIR 1936 P 0 163, liel. on. [P 416 0 1] 

(b) Religious Endowment—Alienation by trus¬ 
tee —Adverse posseMion when starts stated. 

Where the disposition by the trustee is of the 
“math and its properUps" (which apparently 
means the institation itself), it is wholly void and 
would in law pass no title, with the result that the 
possession of the assignee would be adverse from 
the moment of the attempted assignment. Where 
the assignment is of one or more of the properties 
of the mutt, as distinguished from the institution, 
adverse possession will commence to run from the 
oeasatioD of the office of the alienating mahant. 
The reason is that tjioagh the grant pnrports to 
be for a longer period, it is good to the extent of 


the mabant's so that no question of 

adverse possession cau arise during the period when 
the grant is effective. If a suit by the predecessor 
is barred, his right is cxfiiigui-hedand thosuccced- 
ing trustee is wiually without title. When the 
disposition amounts to a uegation of the trust, the 
statute would run from the very date of the alie¬ 
nation : Case laic referred. [P 416 C 2] 

(c) Possession — Presumption is of lawful 
origin in case of long and quiet enjoyment. 

The presumption of a lawful origin in support of 
proprietary rights, long and quietly enjoyed, is not 
a branch of the law of evidence, but a pre.sump. 
tion arising in law in the absence of evidenco It 
is the completion of a right to which circumstances 
clearly point, where time has obliterated any 
record of the original commencement. The ques¬ 
tion is independent of such factors as the length of 
time, the presence of recitals or the production of 
the deed, the doctrine being invoked where there is 
failure of evidence owing to lapse of time : Case 
law referred. [P 418 C 1, 2] 

(d) Limitation Act (1908), Arts. 142, 144— 
Suit for ejectment—PlaintiH setting up title of 
landlord against defendant — Title of plaintiff 
found to be false — Article applicable U 
Art. 142 and not Art. 144. 

Where in a suit for ejectment, the plaintiff sets 
up in bis plaint the case that the defendant is bis 
tenant, it is tantamount to saying that the defen¬ 
dant, when he repudiated his title as landlord, 
dispossessed him. so that there is in effect an 
assertion of possession and dispossession precisely 
what is contemplated under Art. 142. The mere 
fact that the recital in the plaint is false and the 
plaintiff was never in possession, but on the con- 
trary strangers were in possession is not sufficient 
to attract Art. 144, for, it might mean that there 
was independent trespass not connected as of 
right \20MLJ 306; 10 Cal 374 and A I R 1935 
Lah 475 (F B). Rel. on; AIR 1925 Mad 834; 
AIR 1935 Mad 754; AIR 1927 Mad 287 and 
AIR 1927 Mad 1094, Dissent. [P 419 C 1) 

K. Rajah Ayyar and S. Nagaraja Ayyar 
— for Appellants. 

S. Panchapakesa Sastry, K. R. Krishna, 
swamy Iyer, K. S. Desikan, A. S. 
Viswanatba Iyer and S. Muthiah 
Mudaliar — for Respondents. 

Venkatasubba Rao J. — This appeal 
raises two important questions : first, as to 
limitation and adverse possession in suits 
by trustees of religious institutions and 
secondly, as to a presumption in support of 
titles from long enjoyment. The suit has 
been brought for the recovery of nearly 
60 items of immovable property from 
about as many defendants. The plaintiff 
(the appellant) claims them as the present 
trustee of an institution known as the' 
Bairam Khan Thaikkal. The lower Court 
has upheld the plaintiff's contention that, 
there was a valid wakf and that the gift 
of the lands, by whomsoever made, was 
confirmed in 1865 after the inam inquiry 
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The nri.L'innl Irii-itee was said to he a liolv 

% 

an ancestor of the plaintiff, who may 
lie caile-l fiairain Khan T. Nothing is 
known (.[ iho subsequent historv of the 
Th likkal till tlie trusteeship was assumed 
hv Jtairam Khan II. the father of the plain. 
fitT. He was a loni'-Iived man, wlio alter 
alienating the hulk of the trust property, 
died in the year 1011, Tlio plaintiff hrouijht 
this suit in 1926, i. e. just on the eve of the 
expiry of 12 years Iroin liis father's dealli. 
riie suit lands, as the learned trial Tud^^e 
points out in his careful ludi^tnont. fall 
under two groups: (1) tlie lands of tIuKo 
defeuflants wlio trace their title to llairain 
Khan II and (2) tliose who Ijeld under 
alienations (mostly datint* from a period 
anterior to him), tnade hy persons whoso 
connection with I he Thaikkal has not been 
shown. The second group may he further 
suh-divided into (a) such of those defen. 
dants as gave positive evi<lenco of their 
possession requisite tinder Art. 144 and (b) 
those in whose case this evidence was lack, 
ing, they liaving remained ex parte in the 
lower Court. 

AH the properties claimed fall under the 
one or the other of the categories mentioned 
above. The law governing the present case 
is, as it stood, before the recent aniondinent 
of the Lim. Act. which in 1929 enacted 
three new Articles 134.A to 134-C. It is 
unnecessary to show how the law was 
gradually developed by the decisions of the 
Judicial Committee, as it would quite suffice 
to state the principles which may now be 
taken as established by authority: 

(l) Notwithstanding that property devot- 
ed to religious purposes is as a rule inalion. 
able, it is well settled law that a trustee 
has got power to incur debts and to alienate 
the trust property to the same extent as 
the manager of an infant heir: see 48 I A 
302^ at pp. 324 and 325. His alienations 
can be justiffed by proof of necessity for the 
preservation of the endowment or institu 
tiou: 63 I A 261=^ at p. 274. (2) Where the 
disposition by the trustee is of the “math 

and its pi'op0rties”(\vhichapparently means 

the institution itself), it is wholly void and 
would in law pass no title, with the result, 
that the possession of the assignee would be 
. adverse from the mo ment of the attempted 

1 . Vidya Vurutbi Thirtha Swamigal v. Ballu- 
swami Ayyar, (1922) 9 A I R P C 123=:65 I C 
161=48 I A 302=44 Mad 831 (P C). 

2 . Daivasikhamaoi Ponoambala Desikar v Peri, 
yannan Chefctiar, (1936) 23 A I R P 0 188= 
162 I C 465=63 I A 261=59 Mad 809 (P C). 


assignment: see 60 I A 124^ at p. 129. 
(3) Where the assignment is of one or more 
of tlio properties of the mutt, as distinguish, 
ed from (he iustitution, adverse possession 
will cominonce to i nn from the cessation ofi 
the office of tho alienating mahant. The 
reason is. that though the grant purports to 
he for a longer period, it is good to the 
extent of the mahant's interest, so that no 
question of advor.se possession can arise 
during the period when the grant is effeeJ 
live. (See tlie same case, pp. 130 and 131.) 
This rule will be stated more fully later on. 
(l) If a .suit by the predecessor is barred, 
liis right is extinguished and the succeeding 
trustee is equally without title. This is 
detiuitely laid down in Gnanasambanda 
Pandaram s case^ whore the contention 
that there was a creation of successive life- 
estates was refuted on the ground that 
'Idfjore \\ Tagore^^ iii iia much “applicable 
to a hereditary office and endowment as 
well as to other immovable property". As 
oliserved liy Danerjea J. in 23 Cal 536®: 

Thf ^uccm^ing sbebaits form a continuing repre- 
seutaiicm of tbo idol'.s property. To hold otherwise 
would l.Md to a most anomalous result; for, then it 
would follow .... the clfvontli sbebait—it miy 
be after a hundred years or more — would still be 
in time to institute a suit for recovery of posses- 
siou. 

{See also 23 Mad 439® and Mitra on 
Limitation, Vol. 1, pages 215 and 216.) 
(5) When, unlike case No. 3, the disposi- 
tion amounts to a negation of the trust, 
the statute would run from the very date 
of the alienation. The principle underlying 
this is that tho disposition is not made by 
the trustee as such, but the property is 
treated as his private property and the act 
is adverse to tho trust, with the result, 
that tho period of limitation would com¬ 
mence from the date of the disposition. 
This is illustrated hy 50 I A 295,’ where 
tho property was sold in execution, but the 
rule equally applies to a voluntary sale: 

3. Ramcharan Das v. Nauraogi Lai, (1935) 30 
A I H P 0 75=142 I C 214=60 I A 124=13 
Pat 251 (P C). 

4. Gnanasambanda Pandaram Saunadhi v. V£a 

Pandaram, (1900) 23 Mad 271=27 I A 69=7 
Sar 671=10 MLJrfg (PC). 

4a. (1872) I A Sup Vol 47=9 Bong L R 377=18 
W R 359=2 Suther 692=3 Sac 82 (P C). 

5. Nilmony Singh v. Jagabandhu Roy, (1896) 33 

Cal 536. , 

6 . Chidambaram Cbctty v. Mioa Ammal, (1900) 

23 Mad 439=9 M L J 8. 

7. Subbaiya Pandaram v. Mahomed Maskapb* 

Maracayar. (1923) 10 A I R P C 175=74 lo 
492=50 I A 295=46 Mad 761 (P 0). 
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AIR 1930 Cal 673® at p. 677 and the 
judgment of Raraesam and Stone JJ. in 
■appeal (not reported).® (6) These rules 
are not confined to madathipatbis and 
mutwallis, but extend to other trustees as 
■well, of religious institutions, such as 
dharmakarthas and shebaits of family 
idols : 63 I A 261’^ at pp. 274 and 276. 

In regard to the operation of the prin¬ 
ciple embodied in propositions three and 
four above, two cases may be referred to 
in particular. In 48 I A 302,^ the plain, 
tiffs instituted the suit in 1913, basing 
their claim upon a permanent lease of 
1891. The facts are these. The plaintiffs 
■were let into possession by the mahant 
No. 1 under the lease aforesaid, which 
purported to be a permanent lease but 
which under the law could enure only 
during the latter’s lifetime. With regard 
to the mahant No. 2, he was vested with 
power similarly limited. The receipt of 
Tent by him was properly referable to a 
new tenancy created by himself. His 
administration lasted until 1906 and the 
plaintiffs’ possession never became adverse 
until his death. It was therefore held 
that the plaintiffs had acquired no title 
and their suit was dismissed. Turning to 
the next case, 63 I A 261," it illustrates 
the same principle, although the result was 
■different. There, a perpetual cowle of the 
temple land was granted in 1865 to two 
■Chetties. The suit was brought in eject, 
ment in 1918 by the receiver appointed to 
manage the temple. The case is instruc¬ 
tive, though the facts are somewhat com¬ 
plicated. The manager who granted the 
cowle died in 1875. There was a succes. 
sion of dharmakarthas down to Arumuga, 
who died in 1893 and was succeeded by 
Thandavaraya, who died in 1902. Prom 
that time Nataraja was the de facto 
manager, until he was removed by a decree 
of the High Court in 1913. What hap¬ 
pened between the death of the 6rst 
manager in 1875 and the assumption by 
Nataraja in 1902 is not clear. But the 
Judicial Committee asks the question, 
when Nataraja succeeded in 1902, what 
was the position?” It was open to him 
oither to create a new tenancy,” as did 
mahant No. 2 ip 48 I A 302^ a nd accept 

(1930) 17 A I R Cal 
678—128 10 196=84 OWN 498=61 C L J 
647. 

S. Venkatasubramaniya Ayyar v. Sivagurunatha 
Chettiar, Since reported in (1988) 26 A I R 
Mad 60. 
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the cowlo-rent as payable under that ten. 
ancy, or to treat the permanent lease as 
binding and on that footing to receive the 
rent. It was the latter alternative that 
found favour with their Lordships. Grant, 
ing then that each of the preceding 
managers created a tenancy whicli could 
enure for his pevi(Hl, so far as Nataraja 
was concerned, ho did no such act, and the 
statute began to run from the date of his 
management. The title therefore of the 
cowledars became perfect and the recei¬ 
ver’s suit brought in 1918 was dismissed, 

These two cases bring out the principle 
very clearly. The alienation in each case, 
which purported to be for a longer period, 
would be effective only during the alienat¬ 
ing trustee’s tenure of office. It was com. 
petent to the succeeding trustee or trustees 
to make similar limited dispositions and 
these two cases recognize that when that 
has been done, the alienee’s adverse posses¬ 
sion commences under .Art. 144 from the 
cessation of the office of tlie last of such 
trustees. In short, whether there is one 
trustee or a succession of trustees, the rule 
is the same, namely that possession will 
not be adverse during the continuance in 
office of the alienating trustee or trustees. 

Now how do the facts stand here ? So 
far as the alienations made by Bairam 
Khan II, the preceding trustee, are con- 
cerned, the suit is clearly in time as the 
lower Court has held ; it has been brought 
as already stated by Bairam Khan’s succes. 
sor within 12 years of Bairam Khan’s 
death. Then the question arises, were these 
alienations of Thaikkal property by Bai¬ 
ram Khan II made for purposes binding on 
the trust ? All of them were dispositions 
by way of sale and the learned Judge has 
upheld them, excepting two with which 
we shall presently deal, on the ground 
that necessity has been proved. He has 
done so notwithstanding that there was 
no direct evidence, applying the doctrine 
relating to ancient transactions, so re- 
peatedly laid down. In the case of some 
alienations deeds were produced with the 
essential recitals and Mr. K. Rajah Iyer 
has stated that he does not press his case 
in regard to such items : 43 I A 249.^® 
Even where the deeds produced did not 
contain the necessary recitals, the learned 
trial Judge applied the same rule. The 

10. Bangachandra Dhnr v. Jagat Kisbore, (1916) 

8 A I R P 0 110=86 I 0 420=481A 249=44 
Oal 186 (P C). 
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quostion then arises, does the principle 
cease in :,pply where lirst the deed pro¬ 
duced d.^e> not contain the recital and 
soc'iiidly wiicre no deed is forthcoming? at 
ail. In 4*d I A 54** the validity of a 
permanent lease granted by a shebait came 
into (iue.stion nearly 100 years after the 
grant. Although the lease deed was pro. 
duced, there were no recitals which could 
be relied on and their Lordships observe 
that it became completely impossible to 
ascertain w’hat w^ere the circumstances 
which caused the original grant to be 
made . They declare that it ought to he 
assumed that the grant was lawfully made, 
it being the policy, the Courts always 
adopt, to secure as far as possible quiet 
possession to people who are in apparent 
lawful holding of an estate. 


In 57 r A 125*2 at p. 130, their Lord 
ships refer to the above mentioned cas 
and emphasize this particular aspect of il 
This decision contains a very valuabl 
exposition of this doctrine. The sanac 
appointing the nnitawalli of the wakf pro 
hihited the grant of permanent tenancies 
Their Lordships observe that the prohi!)i 
tion in the sanad merely stated the rule o 
the Mahomedan law and did not abrogati 
the discretion of the Kazi to relax it; 
operation. The question was Avhother oi 
not the permission of the Kazi was to b« 
presumed in the absence of any evidence 
The principle is very succinctly stated by 
the Judicial Committee: the presumptiou 
jof a lawful origin in support of proprietary 
Irights. long and quietly enjoyed, is not a 
branch of the Law of Evidence, but a pre 
sumption arising in law in the absence of 
evidence. It is the completion of a right ” 

on to observe, “to 
which circumstances clearly point, where 
time has obliterated any record of the 
original commencement": (p. 130). In 471A 
6. ^e same presumption was applied by 
^0 Privy Council to support a sale by a 
Hindu widow and in that case it is notice- 
able that no deed was forthcoming (see the 

reported in 

43 Mad o41 at p. 544). Then again it is 
wrong to think that there is an inflexihl R 

I A 54=46 Bom 481 (P C) ^ 

Kba. 

tuD, iiydO) 17 A I R p c 103=i2a t n 

67 I A 125=57 Cal 1293 (P% ^ ° ’^2 = 


rule as to the period that must elapse. 
Their Lordships point out in 57 I A 125*2 
already quoted, that in one of the earlier 
decisions of the Judicial Committee, 44 I A 
08, w’hcre this doctrine was invoked, the 
interval between the impugned grant and 
the suit which challenged it, was only 25 
years (p. 129). So the question is indepen. 
dent of such factors as the length of time, 
tlie presence of recitals or the production 
of the deed, the doctrine being invoked 
where there is failure of evidence owing to 
lap.se of time. We may also refer to three 
decisions of our own Court where the 
principle under discussion has been fully 
explained: 48 AI L J 224,*® 36 M L W 186*® 
and 38 AI L W 843.*^ 70 AI L J 225,*® 
on which Air. Rajah Ayyar relies does not 
in the least assist him. .411 that has been 
held there is that presumptions not to sup. 
plemeut but to contradict the evidence 
would be out of place (p. 228). 

Paragraph 59 of the Lower Court's judg¬ 
ment deals with cases where the deeds 
contain the requisite recitals and para. 60, 
where no such recitals are to he found in 
the deeds produced. In both sets of cases 
the learned trial Judge has, for reasons 
whicli appear to us valid, conHrmed the 
alienations. We entirely agree with his 
conclusion. Tlien as regards the two aliena¬ 
tions to wliich wo have referred, which the 
learned Subordidate Judge has refused to- 
uphold (para. 61 of the judgment), we are 
unable to agree with his view. In making 
the sales, Bairam Khan dealt w'ith the 
properties as his own and his act amounts 
to a repudiation of the trust. In such cases,, 
the possession of the vendee, as already 
observed (see R. 5) would be adverse from 
the date of the alienation. One of the sales 
in question was made in 1897 and the 
other in 1912 and the suit having been 
filed in 1926, the plaintiflf’s claim in regard; 
to these two items is barred. The lower 
Court s judgment to this extent is set aside. 
So much for the alienations that fall under 

14. Hurugesa Pillai v. Gnanisambandba Paadar* 
Sannadhi, (1917) 4 A I R P 0 6=89 1 0 659=^ 

44 I A 93=40 Mad 402 (P C). 

15. Somayya v. Venkayya, (1926) 12 A IE Mad' 

673=86 I 0 483=48 M L J ?24. 

16. Kumaraswami Mudaliar v. Narayanaswamb 

(1932) 19 A I R Mad 762 = 1391 0 766 = 36 
M L W 186. 

17. Raman Tbirumumpu v. Karunakara Menon, 
(1933) 20 A I R Mad 852 = 147 I C 735 = 33 
M L W 843. 

18. Bhojraj v. Sitaram, (1936) 23 A I B P 0 60 

1601 G 45=70 M L J 226 (P C), 
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Group I, mentioned at the commencement 
of this judgment. 

Next, under Group II the (irst set of 
alienations is those covered by sud.divi. 
sion (a). The defendants here have adduced, 
as already observed, positive evidence of 
their possession for the requisite period and 
the lower Court has in respect of these 
items disallowed the plaintiff’s claim. Mr, 
Rajah Ayyar does not seriously contend 
that its view is wrong and the decision of 
the Court below is accordingly upheld. 
Then as to the sub-division (b)in Group II, 
the question has been raised whether 
Art. 142 or Art. 144 applies. As regards 
all the defendants, the case set up by the 
plaintiff in his plaint is that they were his 
tenants. The lower Court has found, and 
rightly, that the plaintiff has hopelessly 
failed in proving tenancy of any sort. The 
defendants with whom we are here con. 
cerned, as already observed, not having 
appeared, no evidence was adduced on their 
behalf. But even the plaintiff's witnesses 
depose that the suit properties were never 
to their knowledge in the possession of the 
Thaikkal (P. W. 3), but, on the contrary, 
strangers were in possession (P. W. 2). This 
evidence of course falls short of what would 
be requisite under Art. 144. That the 
plaintiff was out of possession, would not 
suffice ; the admission that strangers were 
in possession, would be equally insufficient, 
for, it might mean that there were indepen. 
dent trespasses not connected as of right. 

But the cases cited by Mr. S. Panchapa- 
kesa Sastri in the admirable argument he has 
^dressed to us in this appeal, show that 
Art. 142 is the right provision applicable 
and not Art. 144. It is unnecessary on the 
facts here to deal with the broad question, 
whether in a suit in ejectment, when the 
plaintiff s title is proved, there rests no 
further duty upon him and the burden 
shifts to the defendants to prove affirma- 
tively adverse possession under Art. 144: 

the observation of Sir John Edge in 25 

^ judg¬ 

ment of Phillips J. in 49 M L J 788;^® 

further 62 I Q l» and 57 All 278.^^ Tha t 

^918) 26 M L J 96=16 I 0 17 (P Cl 
20. V. Ohookali-ga Mnda- 

« M L J 788 * ' ® IC 461= 

8 A I B Pat 

22. is 


broad question does not arise here, for, as 
above stated, tiie case sot up by the plain, 
tiff was one of tenancy. That is tanta¬ 
mount to saying that the defendants, 
when they repudiated his title as landlord, 
dispossessed him, so that here is in effect 
an assertion of possession and dispossession 
precisely what is contemplated under 
Art. 142. In 20 M L .J .SOC*'^ (decided by 
White C. J., and Miller J.), there was a 
false recital in the plaint that the defen. 
dant was the plaintiff’s tenant (see the 
argument of Mr. C. R. Thiruvenkatachariar) 
and that was held not to exclude the 
application of Art. 142. The lower Court 
had there held that Art. 144 applied, bub 
its decision was reversed. In 10 Cal 374-^ 
also (decided by Garth C. J. and Cunning, 
ham J.), the tenancy alleged in the plaint 
was found to he false and the case was 
treated as one for recovery of property as 
upon a dispossession. Garth C. J., referr. 
ing to the false assertion regarding the 
letting, observes : 

If a mere allegation of the kind could relieve a 
pUintiff from the burden of proving that be or 
those under whom ho claims, had been in posses- 
sioQ Within 12 years, that devise might always be 
resorted to for the purpose of evading the law of 
limitation. 


'^0 the same category belongs • 16 Lab 
442. There too, the plaintiffs alleged 
that the defendant was put in possession as 
their tenant. From this assertion the 
necessary inference as the learned Judges 
point out, is that possession and disposses. 
sion is alleged. Mr. Rajah Ayyar for the 
appellants, however, relies on the follow, 
ing four cases. 21 M L W 398^® 42 
M L W 593,” 25 M L W 127^^ and A I E 
1927 Mad 1094,^® of which the first two 
are decisions of the same single Judge; the 
third was also decided by a Judge sitting 
singly and the fourth contains no discus, 
sion^ the principle involved. In 21 


23. Veakatarayudu v. SaDkarayya, (1910) 20 

M L J 806=6 I C 667. ^ 

24. Gopal Ohunder Chukerbutty v. Nilmonv 

Mitter, (1884) 10 Cal 374. ^ 

25. Behari Lai v. Narain Das, (1935) 22 A I R 

21 Ax L 396. 

27. Sulaiinan Rowther v. Dawood Khan Sahib. 
(1935) 22 A I R Mad 764=166 I 0 681=42 
M L W 693. 

28. ^manuja Ohariar v. Sundarachariar, (1927) 

14 A I R Mad 287=99 I 0 812=26 M L W 
127. 

29. Kunhi Moidin v. Pakkar Kutty. (1927) 14 

A I R Mad 1094=99 1 0 971. 
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l^r L W 398,'^ tliQ first of tho aforosaid 
cases, thou.qh the lease set up was found 
against, it was held that Art. 144 applied, 
as tho [)laintifl could rely on his title and 
the onus of establishing adverse possession 
lay on tho defendant under that Article. 
The learned Judge relies inter alia upon 
41 All 669.^'^ which, as pointed out in IG 
Lah 442,“^ already referred to, has been 
dissented from in a later Full Bench deci. 
sion of the same Court. Moreover, Phil, 
lips J. in 49 M L .J 788,'^'^ already cited, 
doubts the correctness of 21 M L W 398,^® 
which has also been dissented from in the 
Lahore decision quoted above, 16 Lah 
442.®^ Witli great respect, we are unable to 
follow^ tiio four cases relied upon l)y the 
appellant. The lower Courts decision, 
disallowing this part of tho plaintifl’s case, 
is therefore correct. 

The result is that the appeal is dismissed 
with costs of respondent 40 (one set), of 
respondents 30 to 32 (one set) and of res. 
pondents 5, 9, 20, 26, 28, 41, 64 and 65 
(one set). As regards the memorandum of 
objections (which deals with the two 
excepted items considered above) that is 
allowed, with costs of respondent 1 which 
will include the out-fees paid for the pur¬ 
chase of the printed papers in the appeal. 
The appellant will pay the court.fee pay¬ 
able to the Government on the memoran¬ 
dum of appeal. 

C.R.K./v.Ii.H. Appeal dismissed. 

SO. Jaich.vnd v. Girwar Singh. {1919) 6 A I R All 
403=52 I C 366=41 All 669=17 A L J 814. 
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FULL BENCH 

Leach C. J., Varadachariar 
AND Panduang Row JJ. 

DevuJapalli Sabhanadri Saslruln — 

Petitioner. 

V. 


Dorhala Nagaya Saslry and others - 

Responden 

Civil Misc. Petition No. 4869 of 19- 
Decided on 1st December 1937. 

^ Insolvency — Vesting of estate — Aft, 
acquired property -Suit by insolvent's moll 
to recover certain properly as sole heir 
her father dismissed-Appeal by mother - ( 
death of mother pending appeal, insolvent a 
plying for leave to conUnue appeal in his o> 
ng^ and not as representative of bis moth 

Official Receiver previously applying f 
leave to continue appeal but withdrawing 1 
application - Official Receiver having on 
intervened and withdrawn, application by " 
solvent held not maintainable. 


Once a receiver in insolvency intervenes in re¬ 
gard to an after-.acquired property of an undis- 
charged insolvent that property vests in him and 
he cannot by withdrawing his intervention, divest 
himself of the property and revest it in the insol. 
vent. [P 421 Cl] 

A’ instituted a suit for recovering possession of 
certain properties on the ground that she inherited 
them as the sole lieir of her father. Tho suit was 
dismissed and K filed an appeal. On the death of 
K during the pendency of the appeal. P her son 
who bad lierni adjudged an insolvent and was still 
.an insolvent, applied to be allowed to continue 
the appeal in his own right and not <as representa¬ 
tive of his mother. The Ofiieial Receiver had ap. 
plied previou.sly for an order directing that ho 
should bo brought on the record in place of K but 
had subsequently withdrawn the application : 

}{rhl that the Official Receiver h.aving once 
intervened and withdrawn, the application by the 
insolvent P w.as not maiutainable : (1917) 1 Ch 
310. Foil. : (1843) 5QB 963, lirf. [P 421 C 1. 2] 

P. V. Vallabhacharyulu“/o»'P<?f/i/oK?r. 

B. Romayya, "SI. S. Ramchandra Rao, 
D. P. Narayiina Rao and A. Ragha. 
vayya — for Bespondenis. 

Leach C. J. — The petitioner’s mother 
Devulapalli Kanciiamma, instituted 0. S. 
No. 7 of 1934 in the Court of the Subordi¬ 
nate Judge of Guntur to recover possession 
of properties which she claimed constituted 
the estate of her deceased father, Dorhala 
Narasimha Sastri. Iler mother had prede- 
ceased her father and she w'as the only 
issue of the marriage. She averred that 
her father had separated from bis brothers 
and on this footing claimed the estate as 
the sole heir. The lower Court dismissed 
the suit and Kanchamma then appealed to 
this Court. During the pendency of the 
appeal she died and the petitioner applied 
to i)e allowed to continue the appeal. This 
petition is now before us and is opposed. 
Tho petitioner is an insolvent and was an 
insolvent wlien he filed the petition. He 
seeks to he allowed to continue the appeal 
because the Ollicial Receiver has refused to 
become the appellant. The Oflicial Receiver 
did apply to this Court on 12th July fuv 
an order directing that he should be brought 
on the record in the place of Kanchamma, 
but on 12th October he withdrew the 
application as he had not been placed in 
funds to meet the costs. The petitioner 
has relied on the rule in (1843) 5QB965. 
which allows a bankrupt to maintain a suit 
to recover after-acquired property iu 
hands of a stranger unless the trustee has 
intervened. This rule has frequently been 
a pplied in India, but the respondents say 

1. Herbert v. Saver. (1843) 6 Q B 965=2 D & ^ 

49=13 L J Q B 209=8 Jur 812. 
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that as the result of the decision of their 
Lordships of the Privy Council in 54 Cal 
596’ it can no longer be applied. It is 
however not necessary to decide this ques¬ 
tion, because even if the decision in 54 Cal 
has not the effect which the respon. 
dents maintain it has, (1843) 5 Q B 965^ 
must now be read in the light of (1917) 1 
Ch 319,^ and when this is done it is clear 
that the present petition does not lie. 

In (1917) 1 Ch 319,^ it was decided that 
Iwhen once a trustee in bankruptcy has 
intervened in regard to after-acquired pro. 
petty of an undischarged bankrupt, that 
property vests in the trustee and he cannot 
by withdrawing his intervention divest 
himself of the property and revest it in the 
bankrupt. In that case a person had entered 
into an agreement with the bankrupt under 
which he had to make payments to the 
bankrupt and the trustee in bankruptcy 
gave notice requiring these payments to be 
made to him. For reasons which it is not 
necessary to go into, the trustee withdrew 
the notice. It was contended that as the 
result of the withdrawal, the original posi¬ 
tion was restored. The Court of Appeal, 
consisting of Lord Cozens Hardy M. B., 
Warrington L. J. and Lawrence J. held 
that this was not so. Once the trustee in 
bankruptcy bad intervened, the property 
vested in him and remained with him in 
spite of the withdrawal of the notice. The 
property being in the trustee, nothing re- 
mained in the bankrupt. If the rule in 
(1843) 5 Q B 965^ applies here, we must 
also apply the rule which has been added 
to it by (1917) 1 Ch 319." There can be no 
doubt that the application by the Official 
Receiver to this Court for an order making 
him the appellant in the place of the peti¬ 
tioner’s mother did constitute an interven- 
tion ; it was a far greater act of interven. 
tion than that in (1917) 1 Ch 319.® The 
Official Receiver having intervened, and 
being unable to withdraw, he alone could 
maintain the appeal. It has been suggested 
that the petitioner does not ask to have his 
name brought on the record as the owner 
of the property, but merely as the legal 
representative of his mother. But this is 
not the case. His right in the property in 
suit is based on the claim that he is the 

2. Kala Cband Banorjee v. Jagannatb Marwari, 
(1927) 14 A I R P C 108=101 I 0 442=64 
I A 190=54 Oal 696 (P C). 

8. EiU V. Settle, (1917) 1 Ch 819=86 L 7 Oh 
248=116 L T 268=1917 H B B 28=61 S 7 
217=88 TLB 168. 


actual reversioner of the last male owner, 
his grandfather. Therefore he desires to 
continue the appeal in his own right, not 
through his mother. His rights in the 
property, whatever they are, have devolved 
on the Ollicial Receiver and the huv does 
not permit him to maintain the appeal. 
The application must therefore he dis¬ 
missed with costs. 

Varadachariar J.—I agree that the in¬ 
solvent is not entitled to continue this 
appeal ; but I wish to make one reserva. 
tion to avoid a possible misapprehension, I 
have felt some difficulty in this case, on 
account of the fact that the petitioner is 
certainly within the definition of the ex¬ 
pression ‘‘legal representative” given in the 
Code of Civil Procedure, though in strict 
law he does not claim under his mother. 
As pointed by my Lord, the petitioner's 
claim is substantially for his own benefit 
and not for the benefit of his mother’s 
estate. I wish to guard myself against 
being understood as deciding that the same 
principles as are laid down in this case will 
be applicable even to cases where a “legal 
representative” in the strict sense is apply¬ 
ing to continue an appeal or a suit preferred 
or instituted by his predecessor-in-title. In 
such a case, the consideration applicable to 
a suit instituted by the insolvent himself 
will not apply in their entirety because so 
far as that particular litigation is con. 
cerned, the legal representative will only be 
taken to assert or safeguard the title of the 
original party. The decision in that case 
of a question like the present will depend 
upon the scope of the words in 0. 22, R. 8, 
Civil P. C., namely, whether the proceed, 
ings which the legal representative who 
has been adjudged insolvent wishes to con. 
tinue can be regarded as a proceeding 
which the assignee or receiver in the insol¬ 
vency of the legal representative might 
maintain for the benefit of his creditors. I 
do not read the judgment in 54 Cal 595^ as 
concluding this question. 

Pandrang Row J. — I agree with my 
Lord the Chief Justice and I have only to 
add that whether the rule in (1843) 6 Q B 
965^ applies to mofussil insolvencies is not 
being decided by us, and that our decision 
rests mainly, if not entirely, on the decision 
in (1917) 1 Ch 319® by the Court of Appeal 
in England. 

C.B.S./R.M. Application dismissed. 
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I’AXDliANG Row AND 

VjlNKAT.vriAMANA lUo JJ. 
(rttndla Venka7nma — Appellaut. 

V. 

Jido Sahib Kolia Sanyasaijija — 

Respondent. 

Appeal No. 143 of 1932, Decided on 22ud 
October 1937, against decree of Sub.Judgo 
Vi;5agapatam, in O. b. No. 186 of 1928. 

Principal and Surety-Discharge of surety 
~ Surety undertaking to pay any amount that 
may be decreed against two defendants in a 
•uit-Compromise decree passed as against one 
defendant and suit as against other defendant 
dismissed—Surety is discharged. 

tlie principle to be 
remenibered is ih.it a guar.iutee will only extend 
to a liability precisely answering the description 
coiitamcd 111 the guarautee. Before a creditor can 

8atHv^ , V;? ^ guarantor, be must 

sati.f) that the conditions of the bond executed by 

iiim are fulfiljed and that be is seeking to enforw 
the very liability which has lieen undertaken by 
the guarantor. A v.ariatiou of the liability under¬ 
taken or a departure iu the terms of the bond 
rebuitmg from an act or omUiou of the creditor 
will discharge the surety from his obligationunder 
the bond and It IS immaterial whether the varia- 
tiOQ IS substantial or material. [P 423 C 1, 2] 

A surety undertook to pay any amount that 
might be decreed against two defendants iu a suit 
aiicl wliicli might not be rucovered from tbcin. As 
a result of a compromise betweou the plaintiff and 
ouo of the defeudauts a compromise decree was 
passed only against one defendant and the suit as 
against the other was dismissed : 

JI cl d that the dismissal of tho suit as against 
one of the defendants operated as a release of the 
surety : 33 Mad 308 and AIR 1932 Lah 419 

[P 423 C2] 

V. Govindarajachari and N. Vasudeva 
Rao — for Appellant. 

T. Satyanarayana — for Respondent. 
Venkataramana Rao J,—This is an 

appeal from tlie decree of the Agency Sub 
ordinate Judge of Vizagapatam dismissing 
th© suit of th© plaintiff for recovery of a 
sum of money on the basis of a security 
bond dated 18th January 1909 in favour of 
the husband of the plaintiff in 0. S No 1 
of 1907 on the file of the Court of the 
Government Agent, Godwari, Coconada. 
The said bond was executed under the 
following circumstances. 

One Joga Venkataswami had dealing 
with the plaintiff 8 husband and he died fn 
1905 without having the account in respect 

i settled. On the date 

of his death two parsons claimed his pro 
perty; one is his adopted son Joga Ramulu 
and the other Joga Sitaramulu, who ia 


A. I. R. 

alleged to bo his natural sou. But the 
matters in dispute iietween these parties 
appear to have been settled by an arrange, 
meut m and by which each took half the 
property loft liy Joga Venkataswami. The 
plaintiff's husband filed a suit (0. S. No. i 
of 1907J against botli Joga Ramulu and 
Joga Sitaramulu iinrl one Joga Achamma, 
the widow of Joga Venkataswami, for an 
account in respect of the dealings had with 
the said Joga Venkataswami and for reco. 
very of a sum of Hs, 11,000 odd which 
according to the plaintiff would be found 
duo on a taking of the said account. By 
an order dated I3lii July 1907. Joga 
Achamrna was exonerated from the suit as 
not being a necessary party. Immediately 
after the institution of the suit, Joga 
Ramulu died and his widow Joga Kon. 
damma was brought on record as his 
legal representative. After Koadamma was 
brouglit OD record, the plaintiffs bus- 
hand filed an application for an injunc. 
tion restraining the defendants on record 
fi’oni alienating certain property and tho 
Court passed an order that if the defen. 
dants were to give proper security, injunc¬ 
tion would not be granted and that the 
temporary injunction which was granted 
on the said application would be dissolved. 
The present defendant offered himself as 
security for the claim iu 0. S. No. 1 of 
1907 and the Court on the strength of the 
security bond executed by him seemed to 
have discharged the injunction. The secu. 
rity bond was executed on 18fch January 

1909 and the material terms of the bond 
run thus: 

Tbe plaiotiCf having accepted my personal secu* 

, agree and bind myself to pay to the 

plaintilior his legal representatives and assignees 
•iny amount that may be decreed in his favour in 
the said suit against tho defendants in case the 
same is not recovered from the defendants. 

It will be noticed that the defendants 
referred to therein are Joga Kondamma 
and Joga Sitaramulu. Sometime after the 
said order, the plaintiff in the said suit, 
that is the plaintiffs husband, entered into 
a compromise with only Joga Sitaramulu 
as a result of which Joga Sitaramulu 
suffered a decree to be passed against him 
for the amount claimed iu the plaint, with¬ 
out reference to Joga Kondamma who was 
contesting the claim. A preliminary decree 
was passed in that suit directing au 
account to be taken so far as defendants 
other than Joga Sitaramulu were concerned, 
i. e. defendant 4, Joga Kondamma. The 
Comnoissioner, who was appointed in that 
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•suit, submitted his report showing that 
instead of the defendants owing anything 
to the plaintiff, the plaintiff would be 
indebted to the defendants in the sum of 
•over Es. 3000. Objections were tiled to 
the Commissioner’s report and before the 
final decree was passed, the plaintiff's hus- 
band died. Nothing seems to have been 
done for three years after his death and 
on objection being taken by Kondamma, 
the suit was dismissed as against her so 
that no decree was passed against Kon. 
damma in respect of the suit claim. This 
plaintiff however brought herself on record 
and executed the compromise decree against 
-Joga Sitaramulu and his property. 

The suit has been instituted on 5th 
December 1927, alleging that all the pro¬ 
perty which Joga Sitaramulu died pos. 
eessed of, had been sold, that there was no 
■other property wherefrom the amount 
could be recovered and therefore she was 
•entitled to realize the balance still due on 
the strength of the security bond executed 
by the defendant. Various defences were 
raised, one of which was limitation and the 
other was that he was discharged from the 
liability under the said bond by reason of 
the dismissal of the suit against Kondam- 
ma. The learned Subordinate Judge accept, 
■ed the pleas raised by the defendant and 
dismissed the suit. It is against this decree 
that this appeal has been preferred by the 
plaintiff. 

Several questions of fact and law were 
raised in this appeal but we do not think 
it necessary to go into all of them, as 
we think the appeal can be disposed of 
•on the ground that the defendant was dis. 
charged from his obligation on the bond by 
reason of the dismissal of the suit against 
Kondamma. In construing a guarantee, the 
principle to be remembered is that a gua¬ 
rantee will only extend to a liability pre- 
oisely answering the description contained 
in the guarantee. Therefore, before a cre¬ 
ditor can enforce the liability given by a 
guarantor, he must satisfy that the condi. 
tions of the bond executed by him are ful- 
^od and that he is seeking the very 
liability which has been undertaken by 
the guarantor under the bond. On a con¬ 
struction of the bond in the light of the 

surrounding ciroumstanoes, it is fairly clear 
that the obligation was undertaken by the 
defendant on behalf of both the defendants 
in the said suit, namely Joga Kondamma 
And Joga Bitaramuln; and two conditions 
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have to bo fulfilled by the creditor (plain, 
tiff) before sho can enforce the liability 
under the bond, namely (l) there must be 
a decree against botl\ the defendants in 
the said suit and (2) there must be a 
failure to recover the money from both the 
said defendants or their property. Where 
therefore as a result of an act or omission 
of the creditor, there is a variation of the 
liability undertaken or a departure in the 
terms of the bond, the surety will he dis¬ 
charged from his obligation thereunder, 
and it is immaterial whether the variation 
is substantial or material, because the con. 
tra.ct ceases to be one which he has under, 
taken to fulfil. A compromise decree 
against one of the defendants cannot be 
held to be a decree against 'the defendants’ 
within the meaning of the surety bond and 
the plaintiff cannot be heard to say that 
she has failed to recover the amount from 
the defendants. 

The matter might be looked at in 
another way so far as this case is con¬ 
cerned. As aforesaid, the undertaking was 
on the joint behalf of both the defendants 
and the dismissal of the suit against Kon¬ 
damma prevented the accrual of any obli. 
gation against Kondamma. Therebre it 
operated as a complete release of the said 
Kondamma. A release of one of the per. 
sons who is jointly bound as principals will 
discharge the surety. Under S. 139, Con- 
tract Act 

if the creditor does any act which is inconsis* 
tent with the rights of the surety or omits to do 
any act which his duty to the surety requires him 
to do, and the eventual remedy of the surety him¬ 
self against the principal debtor is thereby im¬ 
paired, the surety is discharged. 

In this case before the obligation can 
accrue in favour of the creditor, there must 
be a decree debt against both the defen¬ 
dants. By reason of the dismissal of the 
suit, the eventual remedy of the surety to 
proceed against one of the principal deb¬ 
tors has been impaired. There can be no 
doubt that the intention of the parties was 
that all the defendants should be held 
bound by the decree because under the 
arrangement entered into between Joga 
Bamulu and Joga Sitaramulu each became 
entitled to a half of the property left by 
Joga Venkataswami and if a decree is 
obtained against one of them, it would be 
impossible for the creditor to proceed 
against the property of the other or for the 
surety to enforce the implied promise 
against that other in case the surety wag 
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compelled to make tlie paymeDt which the 
defendanls were liable to pay under the 
deciee. Mr. Goviudai’ajachari relied on 
33 Marl 308.^ wherein it was held that the 
omission to sue the principal debtor would 
not dischait'e the surety. The grouud of 
that di.sehar}<e was that though the remedy 
was barred, the debt was not discharged; 
but in this case there is an extinction of 
debt by reason of the dismissal of the suit. 
He also relied on a case, 13 Lah 817,^ 
which was also decided on the same prin. 
ciple. In that case it was held that the 
abatement of a suit as against the principal 
debtor does not discharge the sureties from 
their liability; the reason given by Sir 
Shadi Lai at p. 819 is that "the remedy of 
the creditor against the principal debtor is 
gone, but the delit due to him is not extin. 
guished . J3ut in the present case there is 
no debt at all as the suit was dismissed 
against Kondamma. 

Wo are therefore of the opinion that the 
dismissal of the suit against Kondamma 
operated as a release of the surety under 
the bond executed by him. We think that 
the view taken by the learnfed Subordinate 
Judge is therefore correct. In this view 
we think it unnecessary to go into the 
other questions raised in this appeal. In 
the result, the appeal fails and is dismissed 
with costs. 

C.H.K./d.s. Appeal dismissed. 


A. I.B. 

The suit, for p.irtitiou of joiut family properties- 

ckumed was filed io 
1919. Jhe claim of the plaintiff to .«;bare in the 
family properties was btreuuou.slv resisted bv the- 
appellants on the ground that the plaintiff had 
assigned his interest in them. The plaintiff got a, 
decree m his favour for partition after the appel¬ 
lants had unsuccessfully contested the claim in 
each of the Courts upto and inclusive of the Privy 
touncil. During ail the period of 13 years ho was 
Kept out of the enjoyment of his share of the 
family properties and the appellants Lad enjoyed 
the inromv. I he appellants bad from the first to 
ast placed every ob.<(acle in the way of the plain- 
tifl obtainiug his rights : 

that in those circumstances it was only 
right and proper that the appellants should mako 
lull restitution and such full restitution could not 
Ik.' made unless they paid interc.st on these monies 
and that therefore the interc.st on the mesne profits 
was correctly awarded : MR 1023 J/ad W, 

[P 426 C 21 

T. M. Krishnaswamy Iyer and C. K. 
Viswanatha Iyer — for Ai)})ellants. 

B. Sitarama Kao and P. S. Narayana- 
swainy Iyer for liespondents. 


1. Subramania Iyer v. Gopala Iyer, (1910) 
Mad 308=7 I C 898=20 M L J 633 ' 

2. Kur Din v. .\lkh Ditta, {1932} 19 A I R Lab 

419=138 IC 305=13 Lah 817=33 p L R 
CU6« 


A. I. R. 1938 Madras 424 

Leach C. J. and Madhavan Nair j. 
K. N. Ramakrishna Ayyar and another 

Appellants. 

V. 

Parameswara Iyer and others — 

Respondents. 

Appeal No 419 of 1931, Dedded on 6th 
October 1937, against decree of Sub.JudrtA 
South Malabar, in 0. S. No. 47 of 1919 

Hindu Law-Partilion-AccounU-lnlerest in 

certain cases may be allowed on mesne ntlV* 
-Intyest on mesne profits held was correctly 
awarded in the circumstances of the case 

A..lwro„t:rSo,,rpiSi,:S 

partition of joint family properties. But in wnatn 

s susT? a “ 

® ““d 147 are™' 

fP 425 C 1] 


Leach C. J. The two appellants were 
defendants 2 and 3 in the Court below. 
Ihe appeal was bled by appellant 1. but. 
as he did not press it respondent 3 was- 
made a co.appellant, and he has alone sup. 
ported it. The suit was liled by respon¬ 
dent 1, who is the father of respondent 2,. 
for partition of the family properties. Be. 
endant 1 was the father of the appellants 
and respondent 1. but he died during the 
pendency of the litigation. The suit wae 
med on 1st September 1919 and on 31st 
December 1926 a preliminary decree was 
passed in favour of respondent 1. The 
Una decree was passed on 31st March 
1, and the appeal is concerned with this 
eciee. The first question which arises 
relates to the provision to be made for the 
marriage of the sister of the appellants and* 
respondents 1 and 4, defendant 37. The 
learned trial Judge has held that the ex¬ 
penses of this marriage should be borne by 
the appellants and their brother, respon- 
ent 4. After respondent 1 separated from- 
f family consisted of the 

mu 1^’ appellants and respondent 4. 
The learned Judge was wrong in ordering 

the appellants and respondent 4 to bear 
the expenses alone and this is properly 
conceded by the learned advocate whe 
appears for respondents 1 and 2. The law 
was stated by this Court in 53 Mad 84.^ 
Moreover there was a provision in the * 

Ananda Ramayya,(1929) 16 AlR 

586=1211 C 113=63 Mad 84=57 ML J' 
ozb (1? B), 
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preliminary decree that respondent 1 
should bear his share of the expenses. The 
final decree will, therefore, be varied in 
this respect and respondent 1 will bear 
one.fifth of the expenses of the marriage. 
It is agreed that on this basis respondents 1 
and 2 will be made liable for Bs. 1000. 

Four other points were then taken 
namely: (1) that the appellants are not 
liable to pay interest on the mesne profits 
awarded to respondent 1; (2) that the rate 
of interest fixed, namely, 7^ per cent, is in 
any event too high; (3} that no allowance 
has been made for the payment by the 
appellants of the land revenue; and (4) that 
the learned trial Judge has calculated the 
mesne profits at paddy prices higher than 
those claimed by respondent 1. The learned 
advocate for appellant 2 has relied on the 
decision of this Court in 46 Mad 47,^ in 
support of his contention that the trial 
Court erred in law in allowing interest on 
mesne profits. In that case it was held 
that a co-owner who was awarded profits 
in a partition suit against another co.owner 
in possession was not entitled to interest 
on such profits in the absence of proof of 
fraud or inefficiency in the realization of 
the profits. We accept the contention that 
in an ordinary case interest should not be 
allowed, but in certain cases the circum¬ 
stances may be such that the Court is 
entitled to award interest. The circum- 
stances mentioned in the case referred to 
are not exhaustive and we think that the 
icircumstances here are such as to justify 
the decision of the learned trial Judge. I 
have mentioned that the suit out of which 
this appeal arises was filed in 1919. The 
claim of respondent 1 to share in the family 
properties was strenuously resisted by the 
appellants on the ground that respondent 1 
had assigned his interest in them. After 
proceedings which lasted for seven years 
this contention was held to be without 
foundation, and the preliminary decree 
sought by respondent 1 was passed. The 
appellants appealed to this Court and main, 
tained before this Court the attitude which 
^ey adopted in the lower Court. This 
Court, however, agreed with the trial 
Court. Still the appellants were not satis, 
fied and appealed to the Privy Council. 
That appeal also failed, being dismissed by 
the Judicial Committee on 6th March 
1936. 


2. Bamaswami Iyer v. Subramania Aiyer. (1928) 
10 A IR Mad 147^74 1 0 804=:46^Mad 47= 
48MLJ 406. 


During tlio period the appeal was pend, 
ing befoi'o tlie Ihivy Council, all proceed, 
ings were staye(i at the instance oi the ap. 
pellants. It follows that resjiondent 1 has 
been kept out of the enjoymenl of his share 
of the family properties lor a period of 13 
years during which time the appellants 
have enjoyed the income. ^Moreover, tliey 
adopted an obstructive attitude when the 
Commissioners were dealing with theques. 
tion of the amounts received by them as 
rents. They have from first to last placed 
every obstacle in the way of respondent 1 
obtaining his rights, and as a consequence 
have kept him out of moneys which he 
was entitled to and have utilized them for 
themselves. In these circumstances we 
consider that it is only right and proper 
that the appellants should make full res. 
titutioD and they cannot make full restitu- 
tion unless they pay interest on these 
moneys. The award of interest will there, 
fore stand. 

The learned advocate for appellant 2 
has not pressed the contention that they 
rate of interest, 74 per cent, allowed by 
the learned trial Judge is too high, the 
learned Judge having given a sound reason 
for fixing the interest at this rate. With 
regard to the claim that the appellants 
should be allowed to deduct the amounts 
paid by them for land revenue, all that 
needs to be said is that they have not 
shown that they paid anything by way of 
land revenue. The failure to do so is no 
doubt due to the obstructive attitude which 
they adopted when the case was before the 
Commissioners, bub the responsibility is 
theirs and no allowance can be made with, 
out proof of payment, which is not forth¬ 
coming. The learned trial Judge has 
based the amount of mesne profits payable 
by the appellants on the prices of paddy 
ruling in the various years. It is said that 
for the years 1918 and 1919 a higher value 
was allowed than that claimed by respon. 
dent 1. Evidence was given as to the prices 
ruling in the various years and no objection 
was raised to proof being given of the 
prices for the years 1918 and 1919. We 
consider that in these circumstances res. 
pondent 1 is entitled to have the mesne 
profits assessed on the actual values proved. 

If on this basis he receives more than 
what is estimated by him in the plaint he 
will have to pay a higher court.fee before 
be can enforce bis decree. 

Appellant 2 also contends that the 
learned trial Judge is wrong in giving 
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to lesfuKiili.'ijt ], a one-tifth share in a 
dolit .iiio lo Ihe family at the time of se. 
paiMiiDii. It is said that this debt was 
cnlh>.-iod l)y the father. That the debt 
esisted is not denied and if it was collected 
i>y the father the proceeds would go to 

swell the assets of the joint family. It is 
not said that it was not collected. We can 
see no reason hero to disturb the finding of 
the lower Court that respondent 1 is en- 
titled to a one-tifth share. It follows that 
except as regards the provision for the 
marriage expenses the appeal fails and will 
therefore he dismissed. The appellants 
will receive costs on that part of the appeal 
which has succeeded, namely on the ques- 
tion of the marriage expenses, bub will pay 
costs on the questions which have been 
decided against them. Appellant 2 as the 
receiver will pay the balance due in respect 
of the printing charges. 

C.R.K./v.B.B. Order accordingly. 


Inadequacy of coasider.ation alone is not a 
ground for holding that a contract was influenced 
by fraud or undue mfluence unless the inadequacy 
IS ^ gross as to raise a presumption that the 
party cither did not under.stand what he was 

victim of .some imposition: 
(1870) 2 il L Scot A['p 6. He!, on. [P 428 C 1, 2] 


(d) Contract Act (1872), S. IS-Essenliali to 
establish undue influence stated. 


An error would arise if the positions to be 
ascertained in cases of undue iufluenoe are put in 
the wrong order. The first thing to be found is 
whether the party who is said to have induced a 
contract was in a position to dominate the will of 
the other. After that the (|UcstioD arises, has the 
contract been so induced ? On the second consi. 
deration arises the question of burden of proof: 
A 1 li 192i P C 60, JteL on. [P 428 C 2] 

It is a mistake to treat undue influence as 
having been established by a proof of the relations 
of the parties having been such that the one 
naturally relied upon the other for advice. It 
must bo shown that the infiuonce was undue: 
AIR 1920 P C 65. Rd. on. [P 428 C 2) 


B, Sitaruma Rao, T. S. Raghavachariar 
and M. K. Devaraj — for Appellants. 
K. Y. Adiga — for Respondents. 
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Santhappa Rai and others — 

Appellants. 

V. 

Santkiraja alias Kanthu Shelly and 
others — Respondents. 

Appeal No. 347 of 1932, Decided oii 
■29fch October 1937, against decree of Dist. 
'Court, South Kanara, in 0. S. No 4 of 
1932. 


(a) Contract—Undue influence — Recitals in 
deed that executant it incapable of managing 
his business or is not in sound mental condition 
cannot be availed of to defeat his subsequent 
contract with other persons on ground of undue 
influence* 


Recitals io a deed of contract that the exeoutai] 
is incapable to manage his own afiairs or that h 
was non compos mentis, etc. aro of no ovidentiar 
value and cannot be taken advantage of to defea 
•his subsequent contracts with other persons o' 
the ground of undue influence. [p 423 (j j 

(b) Contract j- Construction — Contract 
clearly ««preMed - Judge .l.„u|d 

*"1167“"“^ ol Perlie 


Where contreots aro clearly eipressed, the Juc 
should rMist the temptation ol intertering” 
them on the ground that they know the bLi” 
of the people making the contract better than 
people know it themselves : (1882) 21 Oh D 2 

CP 428 0 

(c) Conlrecl-Undue influence-Inedeou, 

of consideration, unless vem • 


Mockett J. — This is an appeal from 
the judgment and decree of the learned 
District Judge of South Kanara. The suit 
by the plaintiffs prayed for an order to set 
aside two documents executed by plain¬ 
tiff 1, Exs. E and E, both of which were 
executed on 9th June 1928. In their plaint 
they alleged that the execution of these 
documents was obtained by coercion, undue 
influence and fraud on the part of defen¬ 
dant 1. The coercion was abandoned. 
We are unable to find any finding with 
regard to fraud by the learned trial Judge 
and it would appear that the only ground 
on which he has decreed this suit is based 
on undue influence of defendant 1 over 
plaintiff 1. 

These persons are related. Plaintiff 1 
married twice and defendants 1 and 2 are 
relations by his first wife. His second wife 
died in 1918. She had a daughter who 
died in May 1928. It may be mentioned 
that all the children by the first marriago 
also died. So the immediate relatives of 
plaintiff 1 because he has no brothers aod 
sisters living, are the relatives of his fi^t 
wife and the relatives of his second wife- 
It is alleged in this case that this suit h^ 
been instigated by one Kumara Rai who is 
a relative of the first wife. 

There is a long history of doeumonts.^^ 
this case and it is necessary to deal wit 
them because they unquestionably 
upon the facts. The first document bro^W 
to our notice was Es. A, dated 18th Sop* 
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tember 1918, described as a deed of settle¬ 
ment. That document was executed by 
plaintiff 1 and his mother and maternal 
aunt. It is a curious document but the 
most important part of it provides that 
the parties should be protected from the 
property being lost on account of their 
foolishness. It goes on to state that the 
parties thereto shall not alienate the pro¬ 
perty and they appoint one Manjappa as 
the manager. On the same day there was 
a deed of partition, Ex. Y, entered into 
between these persons by which the suit 
properties were given to plaintiff 1 and his 
mother and aunt. It is stated in evidence 
that on 8th May 1926, Manjappa leased a 
portion of the suit properties to defen¬ 
dant 1. On 11th June 1926 and 13th 
June 1937, two promissory notes were 
•executed, Exs. I and II respectively, by 
P. W. 1 to defendant 1 and by P. W. 1 
to defendant I’s father-in-law’s nephew. 
Money was advanced under these two pro. 
missory notes and it has so been found by 
the learned trial Judge. That is important 
because plaintiff 1 denied consideration 
and alleged that these documents were not 
executed on the dates they purport to be 
executed but on 9tb June 1928, the date of 
Exs. E and F, which are sought to be set 
Aside in this suit. On 15th June 1927, by 
Ex. Ill, plaintiff 1 wrote to defendant 1 
Asking for Rs. 275 which money was paid. 
By Ex. 4 dated 2l9t August 1927, plain, 
■tiff 1 again wrote to defendant 1 asking 
for Be. 160. On 12th April 1927, by Ex.B, 
a registered deed of settlement was execu- 
ted by plaintiff 1 in favour of his daughter. 
In that deed of settlement, it is alleged that 
the deed of partition to which it refers 
was brought about fraudulently and the 
alienations made by Manjappa are stated 
to be void. Later in that document how. 
ever the present plaintiff admits the deed 
■of partition. On 12th April 1927, i. e. the 
wme day, there was a mortgage by Man. 
jappa to plaintiff 1 of some other proper, 
ties and on 80th May by Ex. D, plaintiff 1 
assigned the mortgage. 

These documents have been mentioned 
in some detail for this reason that plain, 
tdff 1 put himself forward and succeeded in 
impressing the learned Judge with the 
view that he was a simpleton unable to 
look after his affairs. The indications 
■from these documents are entirely the 
•other way. He seems to have been very 
•competent in the management of his affairs; 
'he executes documents, borrows money 


and when convenient, he ropudiules the 
document aUbniitjh in the same document 
he reaflirms. On !)lli .hino 1928 Ex?;. E 
and F were executed. Ilaintiff I's story 
about that is that lie tlicn lieing 02 and 
being weak-minded and suffering from 
great grief owing lo the death of his 
daughter decided to go on u pilgrimage to 
sacred places in northoru India and tliat 
defendant 1, a shrewd man, took advantage 
of bis mental state, said tliat he would go 
on a pilgrimage also, induced plaintiff 1 to 
start with him and l)rought him to Manga, 
lore and kept him in a temple for a ooujile 
of days without any access to others and 
induced him to execute the documents 
Exs. E and F. He states iu his plaint 
that defendant 1 induced him to do so by 
saying that a suit was being contemplated 
in respect of his properties and that it was 
necessary to have some documents oxecu. 
ted in order to prevent people intending to 
sue from taking unlawful possession and in 
consequence of this representation plain, 
tiff 1 was induced to execute Exs. E and F 
and a will and two promissory notes. The 
learned Judge has found that suits were 
actually brought later on, though unsuc- 
cessfully, by certain claimants to the pro¬ 
perty. Apart from that allegation, there 
is to be found in the plaint no other allege, 
tion of undue influence. 

Plaintiff 1 in his evidence—and he was 
his only witness—agreed that he read over 
the documents before he signed them, that 
the fair copies were read over to him at 
the registration office and that he took no 
objection on either occasion. His evidence 
is not that he was brought to Mangalore 
but he went there and his allegation that 
he was shut up and unable to have access 
to others was not proved. The writers 
and attestors to the documents were not 
called. No evidence of his family or of his 
legal or medical advisers with regard to 
his mental state was called. As has been 
said before, the only witness was himself. 
But the learned Judge decreed the suit 
resting bis decision apparently on the 
following ground. He took the view that 
plaintiff 1 was "a foolish fellow”. He 
held that he could read and write Eanarese 
fairly well and that he thoroughly under¬ 
stood what be was doing. He was much 
impressed with the recitals in Exs. A and 
V, which he says attest the business capa. 
oity of plaintiff 1 in the management of his 
own affairs beyond any doubt. The recitals 
in Exs. A and V amount to this: that plain. 
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tiff 1 \v:H ini’urrin;’ debts unnecessarily. 
It is le;^itiin;ife comment that if that is to 
lie the, >i;m(liird on Nvhich a inans capahi. 
lily t'> c.induct liis affairs is to lio liase<l. 
then a very larf’e number of mankind will 
come into that cate-iory. 

i>ut it is a stranj^e prc^pi'sition that a 
man can utilize recitals of this sort to his 
own aclvanta^jc. If that be so, it would be 
only necessary for an inihvidiial to enter 
into a contract witli some third party 
reciting; that lie was iinahle to manaj^e his 
own allairs. that Ik' was ni'it cnnipes- rncJi. 
tis, etc., to enable him later on to defeat his 
subsequent contracts with other persons. 
^Recitals of this sort liave no evidential 
value. Wlial reallv inllucnccd the learned 
afiparciitly was that these transac¬ 
tions were entered into in a hurry and for 

an inadequate consideration. He says : 

i’l iiiitilT 1 who is a stnpi<i fellow coiuparativcly 
fp- Mkiut; and who was altlictcd with sorrow at tho 
timo. Cult-rod into the tiaii>actiuiis in a hurry and 
when there was absolutely no necessity for his 
doing f'O. 

It seems to me that that is directly in 
conflict with tiie warning given by Lord 
Jcsscl M. R. in (1682) 21 Ch D 243* at 
p. 2i)G which is that where contracts are 
clearly expressed, the Judges should resist 
the temptation of interfering with them 
on the ground that they know the business 
of the people making the contracts better 
than the people know it themselves. It 
has been held with utmost clearness that 
inadequacy of consideration alone is not a 
ground for holding that a contract was 
induced hy fraud or undue influence. In 
(1870) 2 H L Scot App 6* Lord Westbury 
stated the law as follows : 

The transaction having been clearly a real one, 
it is impugned by the appellant on the ground that 
he parted with valuable property for a most inade¬ 
quate consideration. My Lords, it is true that 
there is an equity which may be founded upon 
gross inadequacy of consideration, but it can only 
be where the inadequacy is such as to involve the 
conclusion that the party either did not under¬ 
stand what ho was about, or was the victim of 
some imposition. 

That dictum of Lord Westbury was 
approved and applied by the Judicial Com. 
mittee in 3 Cal 192^ at p. 196. In this 
case it cannot be said that the considera. 
tions for Exs. E and F were themselves so 
grossly inadequate as to raise a presump. 

1. Wallis V. Smith, (1882) 21 Ch D 243=4rL T 
889=52 L J Ch 146=81 W R 214. 

2. Tennent v. Tennents, (1870) 2 H L Scot App 6, 
8 . Administrator-General of Bengal v, Juggeswar 

Boy, (1877) 3 Cal 19‘j=l C L R 107=3 Sutber 
466=3 Bar 7G0=1 Ind Jur 640 (P C). 


lion that plaintiff 1 did not know what h& 
wa-5 doing or tliat he was the victim of some- 
imposition. The learned Judge does not 
seem to take into consideration in this case 
that there was a delinite cloud on the title. 
Kx. 13 had been executed and although it 
is true that the daughter is dead, that docu- 
inent was still in existence. He has found 
that in fact other persons did bring suits 
claiming this property. The title is by no¬ 
means clear. These circumstances alone are 
enough to explain any difference between 
tlio actual consideration and an estimate' 
of what should be the maximum con. 
sideration. 

But apart from that it would seem that 
the learned Judge has fallen into a further 
error. In construing S. IG, Contract Act, it 
has been held by the Judicial Committee in 
46 M L J 610,* that an error would arise 
if the positions to be ascertained in cases of 
undue influence are put in the wrong order. 
They emphasize that tho first thing to be; 
found is whether the party who is said tol 
have induced a contract was in a position 
to dominate the will of the other. After 
that the question arises, has the contract 
been so induced? On the second con8idera.| 
tion arises the question of burden of proof.' 
In this case, in my view, there is no evi- 
dence whatever that defendant 1 was in a 
position to dominate the will of plaintiff 1. 
Who is he? He appears to have been a 
wife’s relation. There is nothing whatever 
on record in any way to suggest close inti¬ 
macy with plaintiff 1. All vve know is that 
this transaction took place and nothing elsQ* 

The learned Judge however finds undue 
influence but it would seem from a con- 
sideration of his judgment that he fell into 
the very error concerning which Lord Shaw 
issues a warning in the case above cited. In 
43 Mad 546^ at p. 548, it is pointed out 
again by the Judicial Committee that: ^ 

It is a mistake to treat undueinflueDceashaving 

been established by a proof of the relations of wsj 
parties having been such that the one naturally 
relied upon the other for advice. 

Lord Shaw goes on to state that it had 
got to be shown that that influence wM 
undue. I mention this to show the very high 
degree of evidence that is required be^iis® 
in the case now under appeal there is 
evidence of any relationship at all ))etwMn 

4. Raghunath Prasad v. Sarju Prasad. 

A I R P C 60=82 I C 817=3 Pat 279-W i* 

101=46 M L J 610 (P C). . 7 

6 . Poosathurai v. Kannappa Chettiar, 

A I R P C 65=65 IC 447=47 IA1-49 Maa 

646 (P C). 
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-the parties except the slight relationship by 
marriage. There is no evidence that the one 
was able to dominate the will of the other. 

The whole case is based on the fact that 
the learned Judge took the view that this 
was an improvident contract. He believed 
plaintiff 1 so far as important issues in the 
case were concerned and disbelieved defen- 
■dant 1. That is curious because plaintiff 1 
who after all was relying on his own evi. 
dence in order to prove his case came to 
■Court with some very important statements 
which were found to be untrue. Rs. 1400 
was paid to plaintiff 1 in cash as part con. 
sideration of this document. He alleged 
that that money was taken back by defen¬ 
dant 1, That has been found to be untrue. 
The promissory notes, Exs. 1 and 2, he 
stated, were brought into existence on 9th 
June, that no consideration passed. That 
has also been found to be untrue. It is 
therefore curious that the learned Judge 
thought fit to rely on this man’s evidence 
in any shape or form. 

But it is not necessary to disbelieve his 
evidence which personally I do disbelieve 
—because I think it is sufficient to say 
that on his evidence there is no case of 
undue influence made out. The only 
case made out is that he executed the 
transfer and the lease which may not be 
to his advantage. On the other hand, in 
view of the litigation which threatens 
these documents, they may well be to 
the disadvantage of the transferee. That is 
sufficient to dispose of this case. I would 
only add that, from both the documents 
and the evidence, so far from holding that 
plaintiff 1 is a simple person, I take the 
view that he is the exact opposite. He 
seems to have been very well able to look 
after himself. It should be observed that 
two months after the execution of Exs. E 
and F, he made a voluntary settlement of 
the same properties to plaintiffs 2 and 3 
and generally comported himself through, 
^t in a manner which suggests that he 
easily have been trying to overreach 
defendant I instead of defendant 1 over, 
r^hing him. For the reasons that I have 
given I ooQsider that this appeal should be 
allowed with costs throughout. 

Hopwlli J,—I agree. 

0.B.E./D.S. Appeal allowed. 
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T. K. Balasubramania Cheitiar — 

Plaintiff. 

V. 

A. M. Manickajn Cheitiar and another — 

Defendants. 

C. S. No. 318 of 1933, Decided on 16th 
September 1937. 

(a) Mortgage—Construction—Plaintiff though 
possessing executable money decree, entering 
into mortgage with judgment-debtor for lesser 
amount in full satisfaction of decretal amount 
—Mortgage amount made payable ‘on demand’ 
—Mortgage held only a security and amount 
payable only on demand. 

Ordioarily the words ‘on demand' mftin forth¬ 
with, and in order to ascertain whether those 
words shall have imported to them the meaning, 
which prima f.acie they bear, the tenor of the 
whole document itself must be considered. 

[P 431 C 1] 

The plaintiff was possessed of a decree foe 
money, which he could have executed at any 
moment, But instead he entered into a mortgage 
with the judgment'debtor under which be accepted 
a lesser amount than the decretal amount in 
satisfaction of the money decree. The amount 
stated was made payable ‘on demand’. The deed 
also contained the words “to secure the payment 
of the amount which will be due to the mortgagee 
under the said decree": 

Held that by the mortgage deed the decree, 
holder obtained a security, which bo bad none 
before, with the object of giving time and of 
adopting the position that the money was not 
then immediately payable, but payable when 
demanded according to the conditions in the deed 
and not before '.AIR 1923 Afad G67, Ref. 

[P 431 Cl] 

(b) Acknowledgment—Mortgage deed recit¬ 
ing debt due—Admission before Registrar of 
its execution—Acknowledgment of liability i$ 
sufficient to save limitation. 

When a document is presented for registration 
the executants not only admit the fact of its 
execution but admit the contents of the document, 
namely their liability upon it. Hence if a person 
admitted before the Registrar execution of a mort- 
gage bond which recites the debt due, bis acknow. 
ledgmeut of liability is implied and sufficient to 
save limitation : A1 R J933 Mad 713 and AIR 
1923 Lah 369, Rel. on. (P 432 0 2] 

K. V. Ramachandra Aiyar — 

for Plaintiff. 

N. Rajagopalan, M, A. Venkatarama 
Naidu and P. Muthukumaraswamy 
Mudaliar — for Defendants. 

Jadgment. — In this suit the plaintiff 
is seeking a decree for some Rs. 16,000 
odd against two defendants. The two 
defendants are father and son and are a 
joint family. Mr. Rajagopalan has appear, 
ed for defendant 1, the father, and, if 
I may say bo, has most ably argued all 
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on l)oh:ilf of his client and 
wiili rcfir-lium luevitv. The defence is 
nic\'. -Cl l.-i as hoth defendants are concern¬ 
ed one of Imitation and liniitation only. 
At "He time it was on behalf of defen- 
da Ml 2 sii'‘^estei.l that debt was incurred 
bv Ids father, defendant 1, in matters 
arisiiji’ out of speculation and waseiing. 
That was dissipated very quickly when the 
evidence which was called on behalf of 
defendant 2 was given from the witness 
box. 

It is necessary for me to refer to a 
number of dates and circumstances going 
hack prior to the year 1917. Defendant 1 
carried on business as a yarn merchant 
and the jdaintiff had an interest in that 
business of four annas. The profits there, 
from at one period were very largo amount, 
ing to, I was told, some lakh or more 
rupees a year although tlie amount invest, 
ed to commence the business was small 
hut by the year 1917 ajiparently the husi. 
ness was not as flourishing as before. There 
was a suit, C. S. No. 90 of 1917, brought 
by the present plaintitT against defendant 1 
for taking of partnership accounts, the 
result of which was a decree in favour of 
the plaintiff for approximately Rupees 
1,10,000. By the year 1920 there had 
been paid something over Hs. 80,000 in 
respect of that decree and there was then 
remaining due Rs. 42,000 odd. 

This decree was against defendant 1 
alone. Defendant 2 was of very tender 
years in 1917 and at the time of the 
circumstances I am about to refer to, 
namely 1920, he was still a minor. On 
23rd Decernher 1925, there was executed 
by defendant 1 for himself and on behalf 
of his infant son, defendant 2 an indenture 
of mortgage. In this deed there are a 
number of recitals to which I propose not 
to refer in detail but the efi'ect is that the 
plaintiff forewent over Rs. 17,000 and 
thereby the debt due amounted to the 
round figure of Rs. 25,000. In the above, 
mentioned deed it is recited that this was 
at the instigation and through the inter, 
cession of mutual friends. It must be 
remembered that at this time the plaintiff 
was possessed of a decree which he could 
execute in any way available to him, to 
reap the fruits of the decree. The inden. 
ture of mortgage provides that defendants 
1 and 2, defendant 2 becoming a party 
to this deed, undertook and agreed to pay 
to the plaintiff on demand the sum of 
Es. 25,000 and the mortgage deed charged 


in favour of the plaintiff four immovable 
propertie-^ and certain moveable properties 
mentioned in the sclicdulc. 


In regard to the immovable properties 
another mortgagee had a first mortgage 
existing. The plaintiff' upon the execution 
of the mortgage—and it was made acondi- 
tion of that deed—was required to enter 
up in this Court, from which the decree in 
C. S. No. 95 of 1917 was then existing, that 
there had been full satisfaction which in 
course of evidence, I was informed, had 
been done. The indenture proceeds to 
provide that the plaintiff will not execute 
any decree which ho might obtain in res. 
pect of this mortgage deed by the arrest 
and detention in pri.son of either of the 
defendants and then it proceeds to provide 
that if the plaintiff was unable to receive 
as much as Rs. 20,000 under the mortgage 
deed he should be entitled to recover the 
deficit plus an amount due in respect of 
interest by the institution of legal proceed¬ 
ings and taking steps in execution for the 
attachment of the properties which were 
then owned by defendants 1 and 2 except 
the trade assets and stock-in-trade of these 
parties in any business carried on by them 
and also in regard to their moveable pro¬ 
perties hut not to obtain an order for the 
arrest or detention of the defendants. 


There was a proviso which declares that 
after the expiration of'three years from the 
date of the mortgage deed the plaintiff 
should he entitled to have recourse to and 
proceed against their assets and stock-in- 
trade and moveable property of defendant 1 
for the purpose of recovering any balance 
due to the plaintiff up to Rs. 20,000. And 
the document declared that the debt was 
binding upon defendant 2. As I said, at 
that time the plaintiff was possessed of a 

decree which he could have executed at any 

moment. But instead of doing so, be enters 
into this mortgage deed with the 
defendants and the question which I have 
to decide in regard to this deed is whether 
the amount payable thereunder, viz. Rupea® 
25,000, became payable forthwith 
execution of the deed or whether t a 
amount became payable upon the 
ing of the contingency viz. the demand Y 
the plaintiff upon the defendants 
him that sum or any sum outstanding 
The words "on demand" are used m 
deed at page 3 and the deed says 

and tho mortgagors covenant with the ® 
that they, the mortgagors will pay the m ^ 
on demand the said sum of Rs. 25,000. 
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It is conceded that ordinarily tho words 
on demand” mean forthwith and in order 
to ascertain whether those words shall 
have imported to them the meanini* which 
prima facie they bear, this must depend 
upon the tenor of the whole document itself. 
In 46 Mad 259^ Sir Walter Schwabe C. J. 
at 289 says : 

The question to be considered is whether tho words 
“on demand” are mere words, or whether looking 
at the whole document it is really intended that 
the demand should be made before tho liability 
to pay arises. 


As I pointed out, the words “on demand” 

are used. Also in an earlier part of the 

deed there appears this 
subject to the terms and conditions hereinafter 
stated in order to secure the payment of tho 
amount which will be due to tho mortgagee under 
the said decree, 

the decree of course referring to the decree 
I mentioned. The words “will be” to my 
mind import the future and not the pre- 
sent. And then when later on the docu¬ 
ment says, 


that in consideration of the said sum of Bs. 25.000 
due as aforesaid (that is to say, will be due from 
the defendants) and pursuant io the agreementand 
in consideration thereof the mortgagors agree and 
covenant with tho mortgagee that they, the mort¬ 
gagors will pay the mortgagee on demand the said 
sum of Rs. 25,000, 

to my mind reading these together it seems 
that the money which is payable in future 
is covenanted to be payable when demanded 
of them and not before. Although the 
plaintiff at that time was the holder of a 
decree he had not then any security in 
respect of the assets of either defendant 1 
against whom the decree was made or 
of course defendant 2 who was not a party 
to that earlier suit. By this mortgage deed 
he obtained security, although it may not 
have been of the highest value it was 
jsecurity, and it does seem to me, looking 
at the circumstances and considering the 
document as a whole that when a person 
such as the plaintiff being in the position 
jimmediately to execute under a decree 
accepts this deed in discharge of the decree 
and in the deed he receives security, the 
objwt to my mind was to give time and by 
giving time to adopt the position that the 
money was not then to be immediately 
payable bnt was to be paid according to the 
conditions set out in the deed, viz. when 
demand was made upon the defendant to 
pay. It 18 necessary for me to refer also to 
matter that transpired i n 1927. As I have 

of State V. Radhika Praead BapuU. 
(1928) 10 AIR Mad 667=7410 786=46 Mad 
269=44 M L J 685. 


said the pluintilT olitaiiied a second mort¬ 
gage upon four iiniiiovalile properties. In 
1927 there was no doul)t negotiations. 
However an arrangeinent l)et\veen all the 
parties seems to liave come alunit by which 
first of all the first mortgagee took three of 
the properties to which 1 have referred 
free of all encumbrances ami the plaintiff 
took the remaining fourth pin[)cvty also 
free of all encumbrances; this fourth pro¬ 
perty was conveyed to him by a sale deed 
dated 29th April 1927. The property was 
valued at Es. 9000 and thi.s salb deed 
conveyed the fourth property to the plaintiff 
and at page 2 of the deed I find this : 

As part payment towards the aforesaid principal 
amount due to you, we have agreed to sell the pro¬ 
perties described iu the undermentioned schedule 
to you for Hs. 9000. We have this day sold to you 
the aforesaid property for Rs. 9000 and endorsed 
the payment of the afore>aid entire sale amount of 
Rs. 9000 as part payment towards the aforesaid 
principal amount duo to you and have also taken 
a receipt from you. 

That document was registered on 22nd 
August 1927, and at the registration the 
plaintiff and defendant 1 were present and 
appeared before the Registrar. Defendant 1 
signed on behalf of himself and defendant 2 
on the back of the first page of the sale deed 
and acknowledged that the sale deed itself 
had been executed by him. Mr. Eajagopalan 
has admitted if I may say so quite properly 
and thereby saving a lot of time, the 
signature of his client, defendant 1, at the 
back of that sale deed. One further fact to 
which I desire to refer is the letter or notice 
which was sent by the plaintiff’s legal 
adviser to the two defendants on 4th August 
1933. That is a notice calling upon the 
defendants to pay the amount to the 
plaintiff which was outstanding under the 
mortgage deed of 23rd December 1925, in 
other words demanding the amount payable 
under the mortgage deed. With regard to 
those two notices I am perfectly satisfied 
they reached the bands of the defendants. 
They were sent to each defendant, two 
copies, one by registered post and one by 
ordinary post to defendant I’s address with . 
-whom was living defendant 2. The regis- 
tered letters were both refused but the un- 
registered letters of which I have seen the 
certificate of posting were never returned 
through the Dead Letter Office. As I have 
said at the outset, the defence now is only 
one of limitation and it is conceded that 
the period of limitation which applies in 
this suit is one of six years. The suit was 
filed on 14th August 1933. The mortgage - 
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dned ii.iteil 23r<l December 1925 more 
th.iii '':x Vf'uis liiid eliipsed from iu execu- 
lion \i'> tiio initiation of tiio suit and if the 
iiMiieV" payable had been payable forlli. 
wnh, It is obvious that (lie period of 
litiiilatinii uuderthe Liinituliou Act would 
have run which will have prevented Ulie 
jilaintiir succeeditv^. Firstly, as I liave 
tilready indicated, in my view that moit- 
^aj^e deed was one whicli was not forthwith 
payable, tint principal tiu'iieys payalile by 
tlie deeil to tlie piainlilT wi.ao not payable 
unless and until ileinaiiJ was made. De. 
mand tvit havim' been made until 4th 
Auj'iist 1933 by the letter to wliiclt I have 
alreadv referred, it w;is not until that date 
that the priiicipai moneys became payable 
and the suit haviiii’ been filed on 14tli 
.\ui‘ust for tills reason in my viosv the plea 
of limitation docs not avail. 

It is further contended by and on behalf 
of the plaintiff that the matter is saved 
further from the plea of limitation in this 
way. In the sale deed of 29th April 1927 
there appears this : “As security for the sum 
of Rs. 20,000 due to you out of the amount 
due under a Decree No. 95 of 1927". That 
is a deed, to which both defendants ware 
parties, addressed to the plaintiff and it is 
said that it is an acknowledgment on that 
date of the amount due to the plaintiff 
under the mortgage deed. That sale deed 
having been registered on 22nd August 
1927 and there was made by defendant 1 
the admission of execution to which I have 
already referred, it is said that such 
admission of execution i. e. admitting the 
signature to the deed itself and the deed 
itself acknowledging the debt due under 
the mortgage deed, the admission of execu- 
tion which is made on 22Qd August 1927 is 
an acknowledgment taking the matter out 
■of the Limitation Act and preventing the 
plea of limitation availing. Mr. Raja, 
gopalan contended that the acknowledg¬ 
ment before the learned Registrar was 
merely one of execution only and nothing 
should be inferred from such an acknow. 
lodgment, save that there was the acknow. 
ledgment of the execution of the deed 
sufficient to justify the learned Registrar 
registering the deed in accordance with the 
Registration Act. In his usual fair way, 
as Mr. Rajagopalan always is, ho placed 
before me all the authorities. One is the 
-decision in 76 I C 751^ in the Lahore 
Hi gh Court the headnote of which is this: 

3. Litlha Mai v. Imam Din. (1923) 10 A 1 R Lah 
3C9=76 I C 751. 


-All endorsement on a mortgage deed by a Sub- 
R-gi'trar signed by the mortgagor in which the 
latttir admits the receipt of consideration for the 
mortgage amounts to an acknowledgment of liabi¬ 
lity within the meaning of S. 19. Lim. Act. 

The other is the case in this Court 
reported in 65 M L J 380,^ a decision of 
Ramcsiim and Cornish JJ. The same point 
was before those learned Judges and the 
decision is embodied in the headnote: 

AYhere a person executed a mortgage bond and 
registered it on 9th Septempber 1909 for himself 
.and on behalf of a minor as guardian and nude an 
endorsement on 18th July 1915 of some payment 
on the document, when the minor had not 
attained majority, his acknowledgment was proper 
.as he certainly was a person authorized under 
S. 21. Lim. Act. Therefore his acknowledgment 
of 1915 was binding on the person on whose 
behalf he acknowledged and a decree against him 
could be given. 

When a document is presented for registration, 
the esccutaiits not only admit the fact of its 
execution but admit the contents of the document, 
namely their liability upon it. Hence if a person 
admitted before the Sub*Registrar execution of a 
mortgage bond which recites that old accounts 
had been looked into and the sum arrived at had 
remained due, his acknowledgment of liabiUty was 
implied. 


It is true as Mr. Rajagopalan points out 
that Ramesam J. says in the course of his 
judgraent at p. 383: 

It is not necessary to deal with possible cases 
where there may bo some difficulty in making 
such an implication. 


The implication being acknowledgment 
of liability. But turning to the facts 
this case, defendant 1, one of the makers o 
the sale deed of 29tli April 1927 was a party 
not only on his own behalf but on behalf 
of his infant son, appeared before the 
Registrar and acknowledged the proper, 
execution of the sale deed the previous 
April and thereby in my view he admitted 
not only the execution but all the matters 
set out in the deed itself. And that 
acknowledgment in writing on 22nd August 
is an acknowledgment which takes this case 
out of the provisions of the Limitation Act 
preventing a decree being given in favour 

of the plaintiff. Another contention 

placed before me on behalf of the plaintiB 
in regard to the saving of this suit from the 
effects of the Limitation Act, but as I have 
already indicated the two contentions pu 
forward with which I have dealt are su®* 
cient to save this suit from the provisions 
of the Limitation Act. I do not propose 
deal with the third contention. The res 
is the only d efence admitted by thelea£ ^ 

3. Rosayya v. Pitchayya, (1933) 20 

713-145 I C 654 =57 Mad 48=65 M ^ 
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■counsel on behalf of defendant 2 now 
being one of limitation that tliere will be a 
decree in favour of the plaintiff for a sum 
■of Rs. 16,772-8-0 and costs and interest 
upon the principal amount at the rate of 
six per cent, from 14th August 1933 to date 
and upon the principal sum and costs and 
interest at the same rate until payment 
subject to the restrictions set out in the 
mortgage deed dated 23rd December 1925. 
So far as the decree against defendant 2 is 
concerned, it will be in respect only of the 
joint family property. 

C.R.K./v.B.B. Order accordinghj. 


A. I. R. 1938 Madras 433 

Leach C. J. and Panduang Row J. 

Ckemhrolu Ramamurthy — Appellant. 

V. 

Ohemhrolu Bhimasankara Rao and 
• others — Respondents. 

Appeal No. 39 of 1933, Decided on 22nd 
November 1937, against decree of Sub. 
-Judge, Rajahmundry, in 0. S. No. 54 of 
1930. 

Hindu Law — Alienation—Widow— Aliena* 
'tion by widow consented to by presumptive 
reversioners—Consent merely raises presum* 
'tion of necessity—Actual reversioners, although 
descendants of presumptive reversioners giving 
-consent, are not estopped from disputing alie¬ 
nations. 

An alienation by a Hindu widow of her deccas- 
■ed husband’s property with the consent of the 
nearest reversioners does not in itself create an 
dDdcfeasiblc title and the actual reversioners are 
not bound absolutely by the action of the pre* 
sumptivo reversioners. The consent of the pre¬ 
sumptive reversioner to an alienation merely gives 
rise to a presumption that the transaction was one 
which was occasioned by necessity, but it is open 
to the actual reversioners to rebut the presumption 
if they can. Even if the presumptive reversioners 
giving consent to the alienations happen to be the 
'paternal ancestors of the actual reversioners, they 
cannot bind the latter under the transactions 
-entered into by the widow, and the actual rever- 
eloners are not estopped from disputing the aliena¬ 
tions : AI B 1918 P 0 196; AIB 1936 P C 304; 
AIR 1919 Cal 603 and AIR 1933 Mad 637, Bel. 
■on; Case law discussed. [P 433 C 2; P 485 C 1. 2] 

P. Somasundarara and K. Bhimasan. 
karam — for Appellant. 

A. Venkatachalam, C. Rama Rao, K. 
Kameswara Rao and T. Satyanara- 
yana — for Respondents. 

Lo&oh C. J, This appeal arises out 
•of a suit filed in the Court of the Subordi- 
nate Judge of Rajahmundry by the appel. 
lant for the partition of the estate of his 
1936 )f/5S & 6G 


uncle Subbarayudu. lie claimed that 
he and respondents 1 and 2 (defen¬ 
dants 1 and 2) wore entitled to the 
estate as reversioners. There were 65 defen¬ 
dants, the other defendants being sued 
as alienees. Sul)l)arayuda died about 60 
years ago leaving a widow, Suramma, but 
no children. Suramma died on 3rd .Inly 
1928. Tlie judgment of the lower Court 
contaius a genealogical tree showing the 
relationship between the appellant, respoii. 
dents 1 and 2 and Subbarayudu, and it 
will be convenient to reproduce it liere. 

CUEMBROLU VENKATABRAHMAM 

I _ 

I ."I 

Subbarayadu Rainaswami 

Subbaravudu 

4 

(wife) Suramma _ 


.\nnappa Sastri Sitaramavya 

_I_ I 

1 I Ramamurfchy 

Bhimasankara Venkataratnam (Plaitjtiff) 
Rao (Deft. 1.) (Deft. 2.) 

On 6th April 1904, Annappa Sastri and 
Sitaramayya entered into an arrangement 
with Suramma under which they were to 
divide between them the estate as it then 
existed, the widow taking one. half and 
Annappa Sastri and Sitaramayya taking 
the other half absolutely. The arrange, 
ment was embodied in two deeds which 
were duly executed and registered. At the 
same time .\naappa Sastri and Sitaramayya 
agreed to divide equally the properties 
which fell to their share under this 
arrangement. Before her death the widow 
disposed of the properties which she had 
obtained as the result of the settlement of 
the dispute and Annappa Sastri and Sita. 
ramayya did the same. The appellant 
seeks to set aside all the alienations. The 
learned Subordinate Judge considered that 
the sons of Annappa Sastri and Sitaram. 
ayya were estopped from attacking the 
validity of the deeds under which their 
fathers had acquired property from which 
they had also benefited. He accordingly 
dismissed the suit without going into 
the merits. We do not share the 
opinion of the learned Subordinate Judge 
that the doctrine of estoppel applies 
in this case. In holding that it did 
apply the learned Subordinate Judge 
relied on the decision of the Privy Council 
i n 30 All 1^ and on the decision of a Full 

1. Bajraogi Singh v. Manokaroika Baksh Singh, 
(1908) 80 AH 1=85 I A 1=11 0 0 76=6 
A L J 1 (P C). 
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Bencli of this Court in 31 Mad 366, which 
was based on the judgment in the former 
case. But these cases require to ho road in 
the light of later cases and this was not 
appreciated Ijy tlie lower Court. 

In 30 All 1,^ the Judicial Committee had 
to consider the conflicting opinions expres. 
sed by the Allahabad and the Calcutta 
High Courts on the question of the effect 
of the consent of presumptive reversioners 
to an alienation hy a Hindu widow. The 
Allahabad opinion was that even if all the 
presumptive reversioners had consented to 
the widow alienating the property, the 
actual reversioners could, ^Yben the succes- 
sion opened, sue to set aside the alienation 
and have it set aside unless it wore shown 
that the alienation had taken place as the 
result of necessity. Whatever consent was 
given, it would not obviate the requirement 
imposed l)y Hindu law of proving that 
there was need for the alienation. The 
opinion of the Calcutta High Court was that 
where the presumptive reversioners had 
consented to an alienation, a presumption 
arose that the alienation was the result of 
necessity. The presumption could he re. 
butted, but unless it wore rebutted the 
alienation would bind the actual rever. 
sioners. Their Lordships decided that the 
better opinion was that of the Calcutta 
High Court, but as they concluded their 

judgment with the words 
the appellants who claim through Matadin Singh 
and Baijiiatb Singh must be held hound by the 
consent of their fathers, 

it was also thought that their Lordships 
intended to hold that a father as a pre. 
sumptive reversioner could bind his son. 
This was tho reading of tho judgment by 
W^hite C. J. and Wallis and Sankaran 
Nair JJ., who composed the Full Bench 
which decided 31 Mad 366.*^ The learned 
Chief Justice in the course of the judgment 
did point out that there might ho a diffi. 
culty in reconciling this decision of the 
Privy Council with the decision of their 
Lordships in 24 All 94,^ but in view of the 
words used in the concluding portion of the 
judgment in 30 All 1,’ the Full Bench felt 
constrained to hold that where a widow 
and her nearest reversioners had executed a 
document by which such reversioners, bona 
fide, and, in consideration of tho widow 
conveying to them a portion of the pro- 

2. Eangapph Naick v. KamtiKaik, (1906) 81 Mad 

860=18 M L J 309 (P B). 

8 . Bahadur Singh v. Jlohnr Singh, (1902) 24 All 
/ 94=29 I A 1=8 Sar 152 (P CV 


perty inherited by her from her husband, 
gave up all their rights to the remaining 
properties and consented to the widow 
dealing with such properties as she chose, 
tlie actual reversioners after the widow's 
deatli were houud by such consent and were 
estopped from questioning the alienations 
made by the widow after the agreement 
had been entered into. The same difliculty 
presented itself to the Calcutta High Court 
in 40 Cal 721,^ Imt as the Privy Council' 
had said in 30 All 1,^ that they would be 
unwilling to extend the widow’s power of 
alienation beyond its present limit, it was 
thouglit that their Lordships had not 
intended to lay down any new doctrine. 
After a discussion of all tho authorities, 
Jenkins C. J. observed : 

The re.<;uU then of the authorities binding ou us 
appears to mo to be thi.s: 

To uphold ail alienation by a widow of her 
deceased hu-sland’s c.slato where she is his heir, it 
should be shown (1) that there was legal necessity, 
or (2) that the alienee, after reasonable inquiry as 
to the necessity, acted honestly in the belief, that 
it existed,or (3) that there was such consent of the 
next lieir.-v as would raise a presumption cither of 
tho cxistf iico of necessity or of reasonable inquiry 
and h«incst klief as to its existence, or (4) that 
there was a consent of the next heirs to an aliena¬ 
tion capable of being supported by rcfcreuce to the 
theory of the relinquishment of the widow’s entire 
interest and the consequout acceleration of the 
interest of tho con.scntiug heirs. Where any one of' 
the first three positions is established, the aliena¬ 
tion may be of tho whole or any part of tho 
husband’s estate, but where the fourth alone 
proved, thou the alienation must be of the whole. 

The Calcutta High Court accordingly 
answered tho reference made to it in this 
sense. Their Lordships of the Privy Coun¬ 
cil were called upon to reconsider the ques- 
tion in 42 Mad 523,^ and they explained’ 
their decision in 30 All 1.^ They observed' 
that while it was true that the concluding 
words of tho judgment in 30 All 1^ as to 
the sons being bound by the consent of the 
fathers could be read as indicating that 
consent operated proprio vigore, two 
remarks fell to be made. First the idea of 
an eventual reversioner claiming throogb' 
any one w’ho went before him was opposed 
both to principle and authority. It was 
opposed to principle because there is no 
vested right until death. It was opposed 
to the authority in 24 All 94.® 
there was no hint in the judgment in ^ 

4. Debi Prasad Chowdhury v. Golab 

(1913) 40 Cal 721=19 I C 273=17 C N70A 

=17 C L J 499 (F B). ^ 

5. Rangaswami Gouuden v. Naebiappa 

(1918) 5 A I R P C 196=60 I C 498=^461 

170—AO r.Oft iD />\ 
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All 1/ that their Lordships proposed to 
lay down a new doctrine which would 
render quite immaterial most of the cases 
quoted. They here added : 

It seems therefore much safer to conclude thaf* 
the judgment was only meant to settle the point 
at issue, viz. the comparative merits of the Allaha¬ 
bad and the Calcutta rules, leaving the operation 
of consent to stand on the perfectly logical grounds 
of the authorities quoted, than to hold that a new 
and illogical extension of the law was introduced, 
and to find consolation in the fact as stated by 
Sadasiva Ayyar J. that Lord Halsbury once said 
that law was not a logical science. 

Having made these observations their 
Lordships proceeded to state the law in 
the following terms: 

The result of the consideration of the decided 
cases nmy be summarised thus : (1) An alienation 
by a widow of her deceased husband’s estate held 
by her may be validated if it can be shown to be a 
surrender of her whole interest in the whole estate 
in favour of the nearest reversioner or reversioners 
at the time of the alienation. In such circum¬ 
stances the question of necessity docs not fall to 
be considered. Bub the surrender must be a bona 
fide surrender, not a device to divide the estate 
with the reversioner. (2) When the alienation of 
the whole or part of the estate is to be supported 
on the ground of necessity then if such necessity 
is not proved aliunde and the alienee does not 
prove inquiry on his part and honest belief in the 
necessity, the consent of such reversioners as 
might fairly be exacted to be interested to quarrel 
with the transaction will be held to afford a pre¬ 
sumptive proof which, if not rebuttod by contrary 
proof, will validate the transaction as a right and 
proper one. These propositions are substantially 
the same as those laid down by Jenkins C. J. and 
Mookorjeo J. in 40 Cal 721.'* It follows that their 
Lordships cannot agree with a good deal of what 
was said in 81 Mad 366.^ 


There is a further decision of the Judi. 
cial Committee which has a bearing on the 
question of law under consideration. It is 
the case in 44 M L W 546,® where it was 
iwinted out that the presumptive rever. 
sioner although the paternal ancestor of 
the actual reversioners is not a person from 
whom the actual reversioner takes his 
title to the estate. He takes his title 
direct from the last full owner. In this 
case their Lordships also held that even if 
the presumptive reversioner were the guar, 
man of the actual reversioner, he could not 
bind the latter under transactions entered 
into by the widow in respect of the estate 
properties. They consequently rejected the 
plea that the actual reversioner was 
Mtopped from disputing alienations made 
by^ the widow. These decisions make it 
[ quite clear that actual reversioners are not 

6 . Mi. andakuet v. LsUta PnMd Ohowdburv. 

P O'804=164 10 840=44 
M L W 646 (P 0). 


bound absolutely by the action of presump, 
tive reversioners. Tho consent of the pre. 
sumptive reversioners to an alienation 
merely gives rise to a presumption that the 
transaction was one which was occasioned 
by necessity, but it is open to the actual 
reversioners to rebut the presumption if 
they can. To adopt the wording in the head, 
note in 30 C L J 56,^ a conveyance of a 
portion of an estate by a Hindu widowi 
* jointly with the nearest reversioner does 
not in itself create an indefeasible title. 
The decision was followed by a Bench of 
this Court (Curgenven and Sundaram 
Chetty JJ.) in 65 M L J 282.® 

In the present case no opportunity was 
given to the appellant to prove that the 
transactions in question were contrary to 
Hindu law. The learned Judge held that 
the appellant was governed by the actions 
of his father Sitaramayya and therefore he 
was not in law entitled to institute the 
present suit. This decision is clearly wrong 
on the authorities. The appeal will be 
allowed and the case will be remitted to 
the Subordinate Judge to try and decide 
according to law. The appellant is entitled 
to costs which will be paid by the opposing 
respondents in proportion to the value of 
their interests in the estate properties. The 
appellant has appealed as a pauper. As 
there is a remand for retrial he would have 
been entitled to a refund of the court-fee 
had he paid it. In the circumstances there 
is DO necessity to make any order for pay. 
ment by the appellant to Government of 
the court.feeon the memorandum of appeal. 

C.r.k./r.m, Case remanded. 


7. Ramesebandra Cbakrabarti v. Sasi Bhusan 

Upadhya, (1919) 6 A I R Cal 603=63 I 0 654 
=30 C L J 86=23 OWN 1025. 

8 . Satyacarayana v. Venkasna, (1938) 20 A I R 
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FULL BENCH 

Leach C. J., Varadachariar, Burn, 

King and Venkataramana Rao JJ. 

Dhanukodi Nayakkar and others — 

Appellants. 

Second Appeal No. 393 of 1937, Decided 
on 15th November 1937, against decree 
of District CoTirt, Madura, in A. 8. No. 169 
of 1932. 

« « (a) Court-fees Act (1870), S. 7 (iv) (f)- 
Suit for aecounts^Defendeiit appealing against 
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final decree should pay court<fee on amount of 
decree passed against him—Similarly defen¬ 
dant appealing against preliminary decree 
should stamp his memorandum according to 
plaintiff’s valuation : Ma<] Tfr.—,1 / y. 

M‘I'i ■! !i> ~ 111 1 (' till'!. ()i‘ri rii 

Section 7 gives great freedom to plaintiff app*d- 
liut it does not give tlie frocilom to 

dcfciidaiit-appellaiits Wli.-n a d-feiid uit-appel- 
lant appeals against a liiial decree he knows 
exactly the value of bis rcli-. f. and be sbould pay a 
court-fco on the amount of tb-- decree p,ls^cd 
against him except in ca-es where be appealed only 
against a portion of the decree. Similarlv a defen¬ 
dant appealing from a preliminary decree for an 
account has orilioarily to stamp his memorandum 
acconling to the plaintilf';- valuation, it cannot 
be >aid that in cumiielling a defendant to follow a 
plaintiff’s valuation liardship is likely to result as 
a plaintiff i^ never anxious to pay more than is 
neco'sarv in court-fees: .1 I h lUJT Mad r,f)S 
(r in >u„l :!-l Ma.l m. .!/,/, rr.rrd ; AIR J92:> 
A’l r.'i!. yn'^v. u/,.i / r i'i-ih p c jir. Ptsinu/.: 
Mi Mad :n:=.\ / JI rr.f.i Mad dd()-=l4l I C tUtl\ 
Overruled. [1» 438 C 1] 

(b) Practice- Court should not depart from 
long established practice unless it is contrary 
to law. 

• A t'ourt is naturally reluctant to depart from a 
long established practice and should only do so 
when it is clear that the practice is contrary to 
l^^'v. [P 438 Cl] 

K. Rajali .\yyar — for Appellautfi. 

Leach C. J. — This reference raises the 
much discussed question of the bearing of 
S. 7 {iv){f), Court-fees Act of 1870 when 
the defendant is the appellant. In a suit 
for recovery of possession of immovable 
property and for an account filed in the 
Court of the Subordinate Judge of Madura 
the plaintiff valued his relief, so far as it 
concerned Ids claim for an account, at 
Rs. 3000. He obtained a preliminary 
decree wliich was followed in due course 
by a final decree, by which he was declared 
to )]0 entitled to recover a total sum of 
Es. 32,000. The preliminary decree was 
challenged on appeal to the District Court 
of i^Iadura, but this appeal had not been 
decided at the time of the passing of the 
final decree by the trial Court. An appeal 
against the final decree was also filed, and 
the District Court heard the two appeals 
together. The result was that the decree 
of the trial Court, so far as it directed the 
payment of money was varied, it being 
held that tlie plaintiff was only entitled to 
recover Rs. fi5o4-l5.2. The defendants con. 
cerned then appealed to this Court and 
valued their relief at Rs. 100, paying the 
court-fee of Rs. 11-3-0 thereon. This valu. 
ation was accepted by the office, as it was 
in accordance with the decision of this 
Court (Ramesam and Mockett JJ.) in the 


case in 50 Mad 705,' hut when the appeal 
came liefore Burn J. for admission my 
learned brother questioned the right of the 
aiipellants to make an arbitrary valuation 
and suggested that 50 Mad 705* should be 
reconsidered as it appeared to go beyond 
the decision of the T’rivv Council in 56 IA 
282=10 Lah 737 = 81 Bom h 11 841= 
57 M L J 281,' on which Ramesam and 
Mockett JJ. had relied. This Bench has 
• consequently been constituted to consider 
the whole question of the stamping of 
appeals by defendants in suits for accounts, 
as it is important for the legal profession 
and necessary for the guidance of the ofli- 
cials of the Court whose duty it is to check 
the stamping of memoranda of appeal that 
there should be a clear statement of the 
practice to be followed as regards both 
preliminary and final decrees. 


The Courts of India have always regard¬ 
ed S. 7 (iv) (f). Court-fees .\ct as applying 
to appeals by defendants as well as to 
appeals by plaintiffs, but whether there is 
justification for including defendants is open 
to question. Certainly support can be 
found for the contention that the Legisla- 
ture did not intend it to apply to appeals by 
defendants. In the first place the Act was 
passed when the Civil Procedure Code of 
1859 was in force and that Code did not 


contemplate an appeal from a preliminary 
decree in a suit for an account. In the 
second place, S. 11 which was inserted to 
prevent a litigant escaping payment of the 
proper court-fee only applies to plaintiffs. 
There is no corresponding provision to 
meet the case of a defendant who appeals 
and undervalues his relief. Then Cl. (iv)(f) 
itself only mentions the plaintiff. It states 
that in suits falling within the clause, the 
amount of fee payable shall be computed 
according to the amount at which the relief 
is valued in the plaint or memoranda and 
concludes with these words<: *'In all such 
suits, the plaintiff shall state the amount at 
which he values the relief.” Although the 
memorandum of appeal is included, the 
emphasis is on the plaintiff. It is he who 
must value the relief. The wording of the 
clause and of S. 11 read in the light of the 
history of the section certainly does sogg^s 


1. In re Venkatanadham, (1933) 20 A I R 
330=141 I C 602=04 M L J 122=56 Jiw 


rt\ If* 

2. Faizulla Khan v. Mauladad Khan, (1^ 1 -q 
A I R P 0 147=117 10 493=56 IA 
Lah 7.37=31 Bom L R 841-67 >1 1* - 

(PC). 
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thiit the defendant was not within the 
contemplation of those who were respon- 
silde for the drafting of the Act. Assuming 
this to be in fact the case, it would not 
follow that a defendant.appellant would 
escape payment of a court, fee. S. 4 or S. 6 
read with Art. 1 of Sch. 1 could be called 
in aid to prevent this, and a defendant, 
appellant would here find no loophole for 
placing an arbitrary value on his relief. 


In view of the unanimity of previous 
opinion, we will accept the contention that 
Cl. (iv) (f) does apply to appeals by a defen. 
dant and discuss the matter from that 
standpoint. The case of an appeal from a 
preliminary decree will be taken first. The 
question was considered by this Court in 
1889, when Shepherd and Subramania 
Ayyar JJ. in 23 Mad 490,^ held that the 
valuation given by the plaintiff was the 
valuation to be accepted, except when the 
appeal did not comprise the entire subject 
matter of the suit. The question was raised 
again in 1915 in 39 Mad 725,* which was 
decided by a Full Bench consisting of 
Wallis C. J., Sadasiva Iyer and Srinivasa 
Iyengar JJ. who concurred in the opinion 
expressed in 23 Mad 490.^ This decision 
has governed the practice in the Madras 
Presidency ever since. Therefore for nearly 
40 years a defendant appealing from a 
preliminary decree for an account has ordi. 
narily had to stamp his memorandum 
according to the plaintiff's valuation. The 
decision has however not found general 
acceptance and some High Courts consider 
that when a defendant appeals from a 
preliminary decree in a suit for an account 


he is at liberty to value his appeal at what, 
ever amount may seem to him to be ap¬ 
proximately correct. The reasoning which 
challenges the correctness of the decision in 
89 Mad 726* will be gathered from the 
judgments delivered by Sulaiman and 
Boys JJ. in 47 All 756,^ and" may be sum¬ 
med up in very few words. Cl. (iv) (f) 
allows the plaintiff to state his own valu. 
ation and as it does not compel the defen. 
dant to accept the plaintiff’s valuation, it is 
just to read it as placing the defendant. 
appellant on the same basis as the plain . 

8. Samiya Mavall v. Minammal, (1900) 28 Mad 
490» 

4. Brinivaeacbatlu v. A. Perindevamma. (1917) 4 
A 1 B Mad 608=83 I 0 602=89 Mad 726= 
80 M L J 402 (F B). 

6. Ohonni Lai v. Bheo Oharas IaI, (1926) 12 
A I B All 787=89 I 0 122=47 All 766=28 
A L J 726. 


tiff.appellant. Sulaiman J. frankly ac. 
knowledged that this interpretation of the 
section will be unsatisfactory in some cases 
and may lead to inconvenience. It ignores 
the fact that S. 11 only applies to the 
plaintiff and that there is no corresponding 
section so far as the defendant‘is con. 
cerned. 

Before deciding whether the practice 
laid down in 39 Mad 72o‘ should continue 
to be followed, it is necessary to pause to 
consider the decision of the Judicial Com¬ 
mittee in 10 Lah 737' which was an 
appeal by the plaintiff's in a suit for an 
account. They valued their relief in the 
plaint at Es. 3000 but the trial Court 
passed a decree against them for Es. 19,991. 
They appealed and valued tlieir relief for 
the purpose of the appeal at Es. 19,991, 
but they did not stamp tho memorandum 
to include the Es. 3000 which they claimed 
they were entitled to. The Appellate 
Court in remanding the matter for retrial 
ordered that they should not have a decree 
for any sum which might be due to them, 
as the court-fee paid did not cover that 
relief, and to that extent the appeal was 
barred by limitation. The Privy Council 
held that the court.fee paid on the sum of 
Es. 19,991 was largely in excess of the 
true sum of relief at which a sound valua. 
tion could in the circumstances be said to 
reach and it covered the appeal as a whole 
including the sum of Es. 19,991 on the 
one hand and the smaller sum of|Es. 3000 
on the other. In the course of the argu¬ 
ments which are to be found reported in 
57 M L J 281=31 Bom L B 841,^ it was 
pointed out by Lord Tomlin that the 
scheme of the Act was that the plaintiff 
should be allowed to value his own relief, 
and the decision proceeded on this basis. 
Their Lordships were not called upon to 
consider the case of a defendant.appellant 
and consequently their decision cannot be 
taken as a guide when deciding whether 
39 Mad 725* or 47 All 756® should be 
followed. 

After careful consideration, we have 
come to the conclusion that the Pull 
Bench decision of this Court in 39 Mad 
725* should not be disturbed. Bv reason 
of its concluding sentence, Cl. (iv) (f) can 
be construed in the way it was construed 
in that case, but even .if the decision 
means reading into the clause something 
which is not there, it does not read into it 
anything more than those who prefer the 
Allahabad opinion would read into it. 
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Tiieie lire however other reasons why the 
decision should stand. It cannot he said 
'tluit in coiniielling a defendant to follow a 
plaintifls valuation hardsiiip is likely to 
result. A plaintiff is never anxious to pay 
jinore than is necessary in court.fees. A 
Court i5 naturally reluctant to depart fi’oui 
long established practice and should only 
do so when it is clear that the practice is 
contrary to law, wliich is certainly not tiie 
case here. Alorcover (he Aladras High 
Court docs not .stand alone. Tlie decision 
in 3y Alad 720* found acceptance with the 
majority of the Court in 02 Bom 904® and 
in U Pat 008.' The decision in 39 Alad 
/20* will thoreforo continue to govern 
the pnictice in this presidency with regard 
to appeals by defendants from preliminary 
decrees in suits for account. 


mated that the intention was to limit the 
appeal to the preliminary decree, because 
if that was set aside the final decree would 
also fail. We see no objection to the 
appellants treating their appeal as an 
appeal against the preliminary decree, if 
they so desire, but they will have to value 
their relief in accordance with the valua¬ 
tion in the plaint. 

C.R.K./v.B.B. Reference a7iswered. 
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Until the decision in 56 Mad 705,^ it 
was never questioned in the High Courts 
of India that a dofonclant appealing against 
a final decree should pay a court-fee on 
the amount of the decree passed against 
'him — excei)t in cases where he appealed 
|onIy against a portion of the decree — and 
:we are unable to concur in the opinion 
that 10 Lali 737" has put a different con. 
struction on the section. Faizulla Khans 
case,' as I have already indicated, only 
dealt with the case of a plaintiff-appellant. 
The section gives great freedom to plain, 
tiff-appellants, but we do not consider that 
it gives the same freedom to defendant- 
lappellarits. When a defendant-appellant 
appeals against a final decree he knows 
'exactly the value of his relief. It follows 
ithat we consider that 56 Mad 705^ was 
iwrongly decided and therefore should not 
bo followed. 


In the present case according to the 
heading of the memorandum of appeal, the 
appeal relates only to the preliminary 
decree for an account, but at the end of 
the memorandum there is the note : 

The appeal is from a combined preliminary and 
final decree passed by the Appellate Court-in a suit 
for taking of accounts and hence it is impossible 
to state accurately what the neb liability of the 
appellants will be on a proper taking of the 
accounts, accepting the contention raised in the 
memorandum of grounds. 


In the course of his arguments, the 
learned advocate for the appellants inti. 


6 . Potchalal Eanchhod v. Umedram Kalidas 
(1928) 15 A I R Bom 476 = 116 1 0 391 = 62 
Bom 904 =30 Bom L R 1284. 


7. Deoji Goa v. Tricumji Jivan Das, (1935) 
A 1 R Pat 896=159 I C 4 = 14 Pat 668 = 
P L T 488 (S B). 


Bademian Saheh and another — 

Petitioners. 

v. 

P. 21, Ja7ikan Saheb — Respondent. 

Civil Eevn. Petn. No. 1192 of 1934, 
Decided on 17th January 1938, to revise 
order of Dist. Munsif, Dharmapuri, D/- 10th 
February 1934. 

Civil P. C. (1908), S. 157-Madrai Civil 
Rules of Practice (framed under 1882 Code)— 
Rules not re-enacted and published under 
Part 10 and inconsistent with rules of First 
Schedule are invalid : S? Mad 1?—A IB 
Mad 652-20 I C 775 (F B), Overruled. 

The l^Iadras Civil Rules of Practice made under 
the Code of 1882, but not rc*enactcd and publish^ 
in accordance with the procedure prescribed in 
Part 10 of the Code of 1908 are invalid if and in so 
far as they are inconsistent with any of the rules 
of the First Schedule of later Code : 37 Mad 
AIR im Mad 652=201 C 775 (F B). Over¬ 
ruled. [P 441 Cl] 

C. S. Swaminathan — for Petitioners. 

N. 0. Vijiaraghavachariar and V- 0. 

Viraraghavan — for Bespondent. 

Order of Reference 

Beasley C. J. and Yenkataramana 
Rao J.—The question raised in this revi¬ 
sion petition relates to the validity of certain 
Civil Rules of Practice made under the 
Code of Civil Procedure 1882, but not re¬ 
enacted in accordance with the proced^ 
laid down in Part 10 of the Code of 190°' 
and which are inconsistent with the rid®® 
in the First Schedule of the latter Code. 
The relevant provision on this matter w 
S. 157 of the Code of 1908 in and by wtoch 
the rules framed under the Code 

so far as they are consistent with this ^ 
(1908), have the same force and efieot mu 7 
have been made under this Code and by 
authority empowered thereby In this bcbalh 
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In 37 Mad 17/ a Full Bench had to con¬ 
sider this question. The particular matter 
for consideration before them was whether 
the rules made by the Local Government 
under S. 269 of the Code of 1882 though 
inconsistent with 0. 21, R. 43 of the Code 
of 1908 have any legal effect. They were 
of the opinion that the said rules not being 
inconsistent with the Code, as distinguished 
from the orders in the First Schedule to the 
Code, were in force. The learned Judges 
seem to interpret "the Code” in S. 157 as 
meaning the body of the Code”. It is 
desirable to point out that Code has been 
defined in S. 2 as including rules: and 
S. 121 enacts 

that the rules in the First Schedule sb.ill have 
eQcct as if enacted in the body of the Code until 
annulled or altered in accordance with the pro¬ 
visions of this Part (Part 10). 

The Legislature, when it desires to draw 
a distinction between the body of the Code 
and the rules in the First Schedule, ex. 
pressly makes mention of the "body of the 
Code”. (See Ss. 121 and 128.) In the 
Full Bench decision, there is no discussion 
of the provisions of the new Code here 
adverted to by us, and the learned Chief 
Justice who delivered the leading judgment 
observed that the point was not free from 
doubt. Since this decision, whenever the 
question came up for decision learned Judges 
who had to deal with it expressed a con¬ 
trary view. In 44 Mad 100^ at p. 110, 
Sadasiva Ayyar J. observed that the Rules 
179 and 180 of the Civil Rules of Practice 
which were found inconsistent with the 
rules of the First Schedule were ultra vires 

as not baviug been framed in the manner and by 
the authority prescribed by the new Code for the 
making of valid new rules and for altering exist¬ 
ing rules. 


These have been since re-enacted ii 
accordance with the procedure prescribed bj 
the new Code. In 29 M L W 823=A 11 
1929 Mad 641,^ Thiruvenkatachariar J 
iheld that R. 184 of the Civil Rules o 
Practice was ultra vires as being inconsis 
•tent with 0. 21, R. 53, Civil P. C. ■W( 
to ay h ere mention that in 58 Mad 285, 

1. In re District Munsif of Tiruvallur, (1914) ! 
AIR Mad 662=20 1 0 776=37 Mad 17=2‘ 
M L J 687 (P B). 

Ohetty V. Aninachalam Chetty 
218=60 1 0 302=44 Mw 
100=89 M L J 608 (P B). 

3. Dhanaraju v. Motilal Daga. (1929) 16 A 11 
Mad 641=116 I 0 848=62 Mad 668=21 
M L W 828=67 M L1264 (P B). 

4. Venkataawami v. Venkataramana Rao, (1934 

21 AIR Mad 692=162 IC 789=68 Mad 28i 
=67 M L J 669. 


a Division Bench (Madhavan Nair and 
Cornish J.I.) was of the opinion that 
Rule 184 would l)o ultra vires but for 

S. 51 of the Code. In a recent decision re¬ 
ported in 42 M L W 564,’ Vonkatasubba 
Rao J. held that R. 199 of the Civil Rules 
of Practice, to the extent to which it is 
opposed to and inconsistent with the provi. 
sions of Sch. 1, cannot take ellect. Ho was 
of the opinion that 37 Mad 17* did not lay 
down any general rule. It seems doubtful 
if 37 Mad 17* cau be distinguished on this 
ground. As the matter is one of consider¬ 
able importance, affecting as it does the 
practice in the presidency and we feel 
doubts as to the correctness of the decision 
in 37 Mad 17,* we refer for the decision of 
a Full Bench the following question; 

"-\re Civil Rules of Practice made under 
the Code of 1882 but not re-enacted and 
published in accordance with the procedure 
prescribed in Part 10 of the Code of 1908 
and inconsistent with any of the rules of 
Sch. 1 of the latter Code valid and have 
they any legal effect?” 

OPINION 

Leach C. J.—The petitioner filed a suit 
in the Court of the District Munsif of 
Dharmapuri for the taking of accounts of 
a partnership. A preliminary decree was 
passed on 9th October 1933 and the District 
Munsif appointed a Commissioner to take 
the accounts. The plaint contained no 
allegation of irregularity or fraud, but dur- 
ing the taking of the accounts, the petitioner 
wished to urge that certain transactions 
had been suppressed by the respondent 
and consequently asked that these matters 
should be inquired into. On objection being 
raised to this course, the petitioner applied 
to the Court for an order directing the Com¬ 
missioner to inquire into the alleged irregu¬ 
larities. By an order dated 10th February 
1934, the District Munsif held that it was 
beyond the province of the Commissioner 
or the Court to embark on an inquiry into 
these allegations. He considered that it was 
then too late- The petitioner had had an 
opportunity of inspecting the accounts and 
as no objection bad been raised before the 
passing of the preliminary decree, the peti¬ 
tioner must be deemed to have waived all 
objection. The petitioner thereupon applied 
to this Court for revision of the order. 
The matter came before Beasley 0. J. and 

6 . Munigappa Chottlar v. Ramasami Cbettiar, 
(198^ 22 A I B Mad 898=159 I 0 '228=42 
M L W 664=69 Mad 842. 
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\ enkataraniana Bao J. od Hth February 
Feeling some doubt as to the correct, 
ness of the decision of the Full Bench of 
this Court iu 37 Mad 17,^ the following 
question was referred to a Full Bench of 
live Judges: 

.\rf civil Rules of Practice made under the Code 
of liut not rc-cnacti'd and pulilished inaccord¬ 
ance with the procedure prescriUd in Part 10 of 
the Code of 190M and iucousibteni with anv of the 
rules of Sch. 1 of the latter Code valid and have 
they any legal effect? 

The Court as now constituted is called 
upon to give the answer. Tho Civil Rules 
of Pructice relating to suits for the dissolu. 
tion of partnership and the taking of 
accounts are inconsistent with 0. 20, R. 17, 
Civil P. C., and it is this fact which has 
given rise to the question now under dis. 
cussiou. The Civil Rules of Practice require 
questions of irregularity or fraud to be 
raised and determined before the case is 
remitted to the Commissioner for the taking 
of the accounts. 0. 20, R. 17, Civil P. C. 
however states that the Court may either 
by the decree directing an account to be 
taken or by any subsequent order give 
special directions with regard to the mode 
in which the account is to ho taken and in 
particular may direct that in taking the 
account the books of account in which the 
accounts in question have been kept shall 
be taken as prima facie evidence of the 
truth of the matters therein contained with 
liberty to the parties interested to take 
such objection thereto as they may be 
advised. Therefore the Code allows ques¬ 
tions of irregularity and fraud to be raised 
before the Commissioner if the Court con- 
siders that this should be done. It is to be 
observed that the Civil Rules of Practice 
were framed under the Code of 1882, which 
did not contemplate a preliminary decree 
in a partnership suit. 

In order to answer the question referred, 
^ifc is necessary to examine certain provi¬ 
sions of the Code of 1908. S. 2 (1) makes 
it clear that the Code includes the rules in 
Sch. 1. Therefore 0. 20, R. 17 is as much 
a part of the Code as the sections forming 
the body of the Act. S. 121 states that 
the rules in Sch. 1 shall have eflect as if 
enacted in the body of the Code until 
annulled or altered in accordance with tho 
provisions of Part 10, which comprises 
Ss. 121 to 131. Under S. 122, High Courts 
established under the Indian High Courts 
^ct 1861, or the Government of India Act 
1916, may, from time to time, after pre. 
vioUB publication, make rules regulating 


their own procedure, and the procedure of 
Civil Courts subject to their superintend¬ 
ence, and may by such rules annul, alter,, 
or add to all or any of the rules in Sch. 1, 
S. 123 gives power to constitute a Rule 
Committee of the High Court and states 
how the Committee shall be composed. 
S. 121 requires the Committee to report to 
the High Court on any proposal to annul, 
alter or add to the rules in Sch. 1 or to 
make new rules and states that before 
making any rules under S. 122 the High 
Court shall take such report intoconsidera- 
tion. S. 126 says that the rules made under 
Part 10 shall be subject to the previous 
approval of the authority prescribed by the 
Proviso to S. 107, Government of India Act 
1910. So far as this Court is concerned, 
the authority is the Local Government. 
S. 127 provides that the rules so made and 
approved shall he published in the Gazette 
of India or in the local Ollicial Gazette, as 
tho caso may be, and shall from the date 
of publication or from such other date as 
may be specified have the same force and 
effect, ^vithin the local limits of the juris¬ 
diction of the High Court which made 
them, as if they had been contained in 
Sch. 1. 

Section 157 stipulates that the rules 
made under the Code of 1882 shall, so far 
as they are consistent with the Code of 
1908, have the same force and effect as if 
they had been made under the new Code, 
but such rules must not be inconsistent 
with the new Code. If they are inconsistent 
the old rules cease to have validity. When 
the Code of 1908 was enacted, the Civil 
Rules of Practice then in fojce were not 
re-enacted and published in accordance 
with the provisions of Part 10. No stepa 
w’ere taken under this Part and the 
validity of the present rules therefore 
depends entirely on the provisions of S. 167. 
As that section limits the validity of the 
old rules to such rules as are consistent 
with the present Code, it follows that rules 
which insist on questions of irregularity 
and fraud being decided before the 
minary decree is passed in a partnership' 
suit are invalid. 

As 1 have indicated, this reference 
been necessitated as the result of the deci¬ 
sion in 37 Mad 17.^ That case was decided 
by Arnold White C. J. and Munro and 
Sankaran Nair JJ. The question there- 
was whether the rules made by Gov^d- 
ment under S. 269 of the Code of 1®^ 
remained in force until rules were frame® 
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by the High Court under the new Code, 
though they might be inconsistent with 
0. 21 R. 43, of the new Code. The Court 
held that they did remain in force; and 
the reasoning given can be gathered from 
the following passage in the judgment of 
the learned Chief Justice at p. 20 of the 
report : 

There is nothing in the Code of 1908. as dis- 
tiuguished from tho Orders ill Seb. 1 to the Code, 
which is inconsistent with the rules issued under 
S. 269, though there is an inconsistency between 
the rules and 0. 21. R, ii. But the High Court 
has power to alter the rules in Sch. 1. This being 
so, I do not think it follows that, because tberules 
made under the old section are inconsistent with 
the rules in the schedule, they are not consistent 
with this Code within the mejiiiing of S. 157. The 
point is not free from doubt, but until rules arc 
made by the High Court, I think the rules made 
by Government under S. 269 of the old Code arc 
in force. S.157 is an enabling, not u repealing sec¬ 
tion. The rules have never been expressly repealed 
and I do not think we are bound to hold they are 
implicitly repealed by virtue of the words “so far as 
they are consistent with this Code", which occur 
in 8 . 157. 

The learned Judges obviously overlooked 
the fact that by virtue of S. 2 (1) the rules 
in Sch. 1 of the Code of 1908 are as much 
a part of the Code as the sections them, 
selves and it follows that if there is incon. 
sistency between the old rules and the 
rules of the new Code the old rules must go. 

It is not necessary to refer in detail to 
the other cases mentioned in the Order of 
Reference. They have been sulliciently 
dealt with there. It is quite clear that 37 
Mad 17^ was wrongly decided and must 
be overruled. We accordingly answer the 
question referred in this way. The Civil 
Rules of Practice made under the Code of 
1882, bub not re-enacted and published in 
Mcordance with the procedure prescribed 
in Part 10 of the Code of 1908, are invalid 
if and in so far as they are inconsistent 
with any of the rules of Sch. 1 of the lat- 
ter Code. 

C.R.K./v.B.B. Heference answered in 

the affirmative. 
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Leach 0. J., Varadachahiau 

AND MoCKETT JJ. 

Uanuholu Ranira«(W»— Appellant. 

\ V. 

Maramreddi Dasaradharami Jteddi 
and others — Bespondents. 

Second Appeal No. 208 of 1983, Decided 
00 I6fcb December 1937« 


^(a) Madras Hereditary Village Offices Act 
(3 of 1895), Ss. 6 , 13, 21 Direction in S* 6 is 
mandatory — Choosing of new office-bearer — 
Claims of old family possessing office should be 
considered - Right to office can be enforced by 
civil suit : I'k h- r f /• •/. i<, U M L U’ UO- 

.1 I n Jnr.f m<i,I l r . w . 1 / /, j jj; 

=.I IR Mad ] C i;i;i mui J-J 

M L ir r6;=.i / u Mn.i 1 c sjo. 

Orcrnilcd. 

^ The direction in S. 6 (1) is niLimiatoiy. The 
Colkctor shall select the pei>ou best iju.ilih'.d 
from among the nK•mbcr^ of the famih .md if 
there is a person in tlic family who not 
suffer from any of tho disqualihcations refero d to 
in S. 10 (1), he is bound to select that person. If 
there are several persons he is bound to choose the 
one he considers most suitable. The ollicc of 
village headman has always been regarded as a 
hereditary office and one of the objects of the Act 
is to preserve the hereditary character of such 
oflicc. Therefore when an old office is abolished 
and a new one is created m its place, the new office 
shall be filled from the family connected with tho 
old office, provided there is a ms mlior of the family 
possessing the necessary qualifications. Such right 
can be enforced by a civil suit and Ss. 18 and 21 
do not exclude the Civil Court entertaining suits 
of this nature : A I li im P C 96. ; Tica' 

of Xapter J. in 0 M L IK 90—A I li 1919 Mad 
312=50 1 C m ; 54 M LJ 35/=A I fi 1923 
Mad 497=109 J C 661 and 12 M L U’ 767= 
AIR 1920 yiad 556=54 I C 616, Overruled ; 
.1 I li 1920 Mad 434 and AIR 1932 Mad 724, 
Bel. on. (P 443 C 2 : P 444 C 2 ; P 445 C 1] 

(b) Madras Hereditary Village Offices Act (i 
of 1895 as amended in 1930). S. 6 (3) — Sub- 
s. (3) is not retrospective. 

_ The Preamble does not govern the plain provi¬ 
sions in the body of the Act and where it is 
clear that the Amending Act is more than declara- 
tory, it cannot be given retrospective effect. Hence 
sub-s. 3 of S. G added by the Amending Act Of 
1930 is not retrospective. [P 445 c l, 2] 

Cb. Raghava Rao and S. Rajaraman— 
/or Appellant. 

M. S. Ramachandra Rao for B. Somayya 
and S. Sitarama Ayyar— for liespoiu 
dents. 

Judgment.—Respondent 1 instituted a 
suit in the Court of the District Munsif of 
Gudur for a declaration that he is the right¬ 
ful holder of the oflice of headman either 
of the village of Gudur East or of Gudur 
West and that he is entitled to be appointed 
to one of these oilices. These villages ori¬ 
ginally formed one village, but were convert- 
ed into two in 1918. Before the division 
took place, Gudur consisted of Gudur proper 
and five hamlets, namely Vemulapalam, 
VeerareddipallM, Purittipallam, Puthu- 
pallam and Divipalam. The headman of 
Gudur had jurisdiction over Gudur itself 
and the hsinlets of Yemulapallam and 
Veerareddipallee, but there was an assistant 
headman appointed in respect of Puritti^ 
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inlli'm. l‘uthup:illani and Divipalam. In 
iOo:], ro^pnudent I’s father was appointed 
lieat.linan of Gudur, Vemulapalam and 
\ t*r>r;\recl(lip:\Ili, and held this otlice until 
r.HJ, when he rooifitied. Respondent Is 
ir.uiio was then registered with the Collec¬ 
tor with a view to respondent 1 being 
appointed in his father's place on coming 
of age and tlie appellant’s father was 
appointed to discharge the duties of the 
otlice in the meantime. In 1905 respon- 
dent 2'3 fatiior was appointed headman 
with jurisdiction over Fulbupallam, Furit- 
tipallam and Divipalam. This was the 
position in FJld when Gudur and the 
adjoining hamlets were formed into two 
villages and called Gudur East and Gudur 
\Vo3t respectively. When this happened 
respondent 2's father was appointed head¬ 
man of Gudur East and the appellant's 
father headman of Gudur West. Respon¬ 
dent 2 was the headman of Gudur East 
and the appellant was the headman of 
Gudur West at the time of the suit. The 
District Munsif held that respondent 1 had 
the right to hold the otlice of headman of 
Gudur Weat and therefore was entitled to 
be recognized in the place of the appellant. 
A declaration to this effect was accordingly 
granted. On appeal to the District Court 
of Nellore, it was hold that the'declaration 
should merely be that the appointment of 
the appellant is illegal and that respon¬ 
dent I’s family has a right to claim that 
the selection should be from the family. 

The appellant contends that respon- 
dent 1 is not entitled to any declaration 
and that the suit should be dismissed for 
the following reasons : (l) the failure of 
the revenue authorities to appoint respon¬ 
dent 1 headman of one of the two villages 
did not give rise to a cause of action ; 
(2) if the failure did constitute a cause of 
action, the Civil Court had no jurisdiction 
in the matter; and (3) respondent 1 was 
rightly passed over. Before discussing the 
questions involved in the appeal, it is 
necessary to examine the relevant sections 
in the Madras Hereditary Village Offices 
Act. 1895. S. 6 gives the Board of Revenue 
power to group or divide villages and 
provides that when this takes place the 
existing offices shall cease to exist and new 
offices which shall also be hereditary shall 
be created for the new village or villages. 
In choosing persons to 611 such new offices! 
■the Collector shall select the persons whom 
lie may consider best quali6ed from among 
the families of the last holders of the offices 


which have been abolished. By the Madras 
Village Offices Amendment .Act of 1930, 
sul)-s. (3) was added. This sub-section 
reads as follows: 

Not\vith^t:luding anything contained in snb- 
s. (1) or .sub-s. (2), no person shall be deemed 
to be ineligible for solection under sub-s. (1) ot 
rotcution under sub-s. (2) by reason only of his 
being a minor. If a minor i? selected under sub- 
s. (1) or retained under .sub-s. (2). he shall bo regis¬ 
tered as tho holder of the otlice and thereafter the 
procedure laid down in .sub-s. (5) of S. 10 shall be 
adopted. 

The addition of this sub-section was 
made long after the appellant and respon. 
dent 2 had received their orders of appoint- 
ment. S. 10 states the rules to be observed 
by the Collector whon Hlling a vacancy in 
any village office. Sub-s. (1) provides: 

No person shall ))e eligible for appointment who 
(a) is not of the male sex ; (b) has not attained 
the age of majority ; (c) is not physically and 
mentally capable of disch-arging the duties of the 
office ; (d) has not qualified according to the educa¬ 
tional te.st prescribed for the office in question by 
tho Board of Rovenuo by rules m.adc under S. 20 ; 
(e) has been convicted by a Criminal Court of any 
offence which, in the opinion of tho Collector, 
disqualifies him for bolding the office. 

Sub-section 2 declares that the succes¬ 
sion shall devolve on a single heir according 
to the general custom and rule ot primo¬ 
geniture governing succession to impartible 
zamindaris in Southern India. Sub-s. (3) 
states that where the next heir is not 
qualihed under sub-s. (1), the Collector 
shall appoint the person next in order of 
succession who is so qualihed, and, in the 
absence of any such person in the line of 
succession, may appoint any person duly 
quali6ed under sub-s. (l). Sub-s. (4) says 
that where an office has become vacant by 
the dismissal or suspension of the last 
holder, the Collector may direct that until 
the death or return to duty of such last 
holder the duties of tho office shall be 
performed by some person who is not an 
undivided member of the family of the 
dismissed or suspended officer. Sub-s. (5J 
states the procedure to be adopted wh^ 
the heir of the last holder is a minor. S® 
is r^uired to register the heir and to 
appoint a person to discharge the duties of 
the office until the heir comes of age* 
This procedure was followed when 
dent I's father resigned in 1912. Sub-s.l * 
provides that if a vacancy is caused by the 
resignation, dismissal, removal or suspen¬ 
sion of the holder of an office and the 0^ 
lector does not give the direction referred 
to in sab.3. (4), he shall fill up the vaowW 
in accordance with the provisionfl o* “ 
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section as if it had been caused by the 
death of the holder of the office. 

It is common ground that in making 
appointments under S. 6, the Revenue 
authorities have always regarded sub. 
s. (1) of S. 10 as being applicable and 
they are right in so doing. S. 10 deals 
with filling up of vacancies, but the word 
vacancy does not necessarily imply that 
there has been a previous incumbent in the 
office. On the amalgamation or division 
of villages, new offices are automatically 
created and until they are filled up they 
are vacant. It is also common ground that 
the Revenue authorities have never 
regarded sub.s. (5) as applying in such 
cases and here again the practice is in 
accordance with the wording of the sub¬ 
section. In sub.s. (5) the governing word 
is succeed’ and there can be no succession 
to an office until it has once been filled. 
S. 13 states that any person may sue before 
the Collector for any of the village offices 
specified in S. 3 or for the recovery of the 
emoluments of any such office on the 
ground that he is entitled under sub.s. (2) 
or (3) of S. 10, Madras Proprietary Estates 
Village Service Act, 1894, or under sub. 
8. (2) or (3) of S. 10 or sub.s. (2) or (3) 
of 8.11 or S. 12 of this Act as the case 
may be, to hold such office and enjoy such 
emoluments; or, being a minor, may sue 
before the Collector to be registered as 
heir of the last holder of any such office. 
S. 13 stops here and therefore only deals 
with certain suits. The only other section 
dealing with jurisdiction, apart from S. 23 
which has reference to appeals against 
orders and decrees of the Collector, is S. 21, 
which reads as follows ; 

No Civil Court shall have authority to take iuto 
ooDslderatiou or decide any claim to succeed to 
any of the offices specified in 8. 3 or any question 
as to the rate or amount of the emoluments of 
any such office or except as provided in proviso (ii) 
to enb-s. (1) of S. 13, any claim to recover the 
emoluments of any such office. 

It will be observed that the effect of 
this section is to take away the jurisdio- 
tion of the Civil Court in certain cases 
only, I will return to the effect of this 
section later and will now refer to certain 
of the casM quoted in argument. In 9 
M L W 90, Napier J. was of the opinion 
that no right of suit exists in a case of this 
nature. The reasoning was this. What 
the plaintiff seeks to do is to have it 

' 1. Krishouwamy Naldu v. AkknUmm*! (igiQV 
6 A1B Uad 812=6010 186=9 U L W 90. 


declared that lie is the person eligible 
under the .Act and therefore the appoint¬ 
ment of any person who is not eligible 
under the .\ct is bad. The fact that a 
man is eligible does not confer upon liira 
the right of appointment. This was a case 
for a declaration that the a{)poiiitment of 
the defendant as a headman where two 
villages had l)een amalgamated under the 
Madras Proprietary Estates Village Service 
Act 1894 was illegal. That Act so far as 
the present appeal is concerned is on all 
fours with the Madras Hereditary Village 
Offices Act, 1395. The plaintiff there also 
sued for the recovery of emoluments of 
the office. Sadasiva Iyer J. who with 
Napier J. formed the Bench which heard 
the appeal, did not decide whether a suit 
would lie to enforce a claim based on 
8. 6 (l). Both the learned Judges were of 
the opinion that defendant 3 in the suit 
had been properly appointed. In 12 ML W 
767,^ Odgers J. agreed with the opinion of 
Napier J. as did Srinivasa Iyengar and 
Jackson JJ. in 54 M L J 357=27 M L W 
606.* VVe consider that there is here a 
failure to give full weight to the words in 
8 . 6 ( 1 ): 

Id choosing persons to fill such new offices the 
Collector shall select the persons whom he may 
consider the best qualified from among the families 
of the last holders of the offices which have been 
aboli^ed. 

This direction is mandatory. The Col- 
lector shall select the person best qualified 
from among the members of the family 
and if there is a person in the family who 
does not suffer from any of the disqualifica. 
tions referred to in 8. 10 (l), he is bound to 
select that person. If there are several 
persons he is bound to choose the one he 
considers most suitable. The office of 
village headman has always been regarded 
as a hereditary office and one of the objects 
of the Act'is to preserve the hereditary 
character of such office. Therefore when 
the Legislature says that when an old 
office is abolished and a new one is created 
in its place the new office shall be filled 
from the family connected with the old 
office, it is difficult to understand the rea. 
soning which says there is no enforoible 
right. Of course there must be a memberj 
of the family possessing the necessaryl 

2. Alagiasondaram PUlai v. Midnapore Zaiziin> 
dary Oo. Ltd., (1920) 7 A I B Mad 666==6i 
IC 816=12 M L W 767. 

8. Eantbavadivflla v. Bamaswami, (1928) 16 AIB 
Mad 497=109 I C 661=64 M L J 857=27 
M L W 606. 
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qnalilicjitiohs. Great stress has been laid 
hv tlie learned advocate for tiie appellant 
on -M MafI (Ihi,* a decision of the Trivy 
Ci'niidl. In that appeal the Judicial Com¬ 
mittee was concerned with the question 
^^het)1er village lands which liad licon 
allocated to the karnam became his family 
property. At {). Ii.jd of (lie report their 
J--oi dships observe: 

It is acconliiicly clc.ir tliat -^itjcc that linie in 
Madras (pa>>.iti;T „f tho .\ct> of and Iso.'i), the 
karnall) of lb«.- ccrupi.-. Iii- ollice not by 

hereditary or family riclit, tait as personal 
appoiuUe, in certain ca*f> that appoint¬ 

ment is primarily excrci>ed in favour of a suitable 
pervou wlio i-> a member of a particular family. It 
wouM accordingly a[ipiar. apart from tbeauthori* 
tii's that lamp held as appurtenant to the oflice 
-so en|o>ed >liould continue to «o with that office 
an<l sliould aceonlingly be impartible. 

At }i. (i.j.j iqipears this passa{»c: 

•\ hereditary right in a karnam or bis family 
can only, at the utmost, be said to constitute a 
certain ^prs, among persons witbiu the area of 
selection of tbo'S eligible for the odice. But it is 
Hot, as has already been observed, even so limited. 

I he power of .selection rests with the administra¬ 
tive olhcials who alone arc judges of the eligibility 
of the karnam for the time being, and it is the 
settled law of Madras that the emoluments in the 
sliapc of laud.' follow the olficc, ex necessitate. 


Tiieir Lordships were far from consider¬ 
ing the question whether on the creation of 
a new ollice under S. 6 (l) the members of 
the family of the last holder of the abo¬ 
lished ollice had the right to compel the 
Collector to carry out the duty cast upon 
him by the section and consequently wo 
are unable to regard 44 ilad 643,'* as con. 
firming the opinion of Napier J. 

In 56 Mad 134,^ Reilly and Anantha- 
krishna Iyer JJ. held that S. 6 (1) does 
create a legal right in the family. The 
facts of that case were shortly these. In 
1901 a village was made into two villages 
and in 1912 the two villages were con. 
verted into three villages. When the three 
villages were created in 1912, each of the 
two then incumbents received appoint, 
ments, but as regards the third village the 
Collector selected a person who belonged 
to another family. Ananthakrishna Iyer J. 
expressly held that S. 6 h) was of a 
mandatory character and in the course of 
his judgment observed : 

Hereditary rights were well known to law as 
administered in this Presidency. The L^slature 


4. Venkata Jagannadba v. VeerabhadraTva 
(19*22} 9 AIR PC 96=61 IC 667=48 I 4 
244=44 Mad 643 (PC). 

6. RamakrUbnayya v. Venkataranga Rao. (19321 

^ “ "“=66 Mad m 

—00 M li J 577, 


ciiactod ib.it the new otliccs to bo cre.ited for the- 
ii'W vilhges by that very Act should al.io be beredi- 
I irv. As i read tlie Section, what has been done 
by tile Li gjslatur*' is this, hereditarv rights exist- 
iii^t ill th<- family of (lie last holder have been rccog- 
iii/v.l and pn-siTvcd by the Legislature by S.6. In 
inv\ ifw. it i>not a case of any right being 'created' 
f'lr the first, time in the family, but the case is one 
‘d i.crignition and preservation by tlie Legislature 
of;« pi'i -existing legal right existing in the family, 
llii' law i> familiar with (a) rights vested in an 
iiiilividiial; (li) rights voted in a family: Jiud (c) 
l ights vv.stfd in the public. The present is a case 
of a right vested in a family', which was a well 
kiioiyii right before the Act, being recognized aud 
provided for by the Legislature. If the Legisla¬ 
ture intended that .sueh pre-exi.'ting rights should 
cea.se once for all and bo no louger entitled to any 
sort of legal recognition or enforcement, it would 
surelv have chosen other words than those that 
exist in the section to express its intention. It is 
a principle of law that existing Icg.il rights should 
not lie intended to t)e interfered witb or taken 
away, except to the extent to which it is reason- 
ably clear under the terms of a statute that they 
biive been. 


W’ith these remarks we are in entire; 
agreement and consequently hold that 
Section 6 (1) does create a right in the- 
family which can be enforced by suit. 

This brings mo to the question whether 
Ss. 13 and 21 close the doors of the Civil 
Court. I have already referred to the 
wording of these sections. It is quite 
clear that S. 13 merely says that certain 
suits may be instituted in the Collector’s 
Court and the suit out of which this appeal 
arises is not in the categories mentioned in 
that section. In S. 21 the important word 
is succeed'. This is not a case of succes¬ 
sion. It is true that in 12 M L W 767' 
Bakewell J. e.xpressed the opinion that the 
word succeed’ in S. 21 is not used in the 
strict sense, but means a right to be 
appointed upon a vacancy in an office. We 
do not agree with this view. The word 
succeed’ is used in S. 10 (5) which admit- 
tedly does not apply to the filling of new 
posts under S. 6 (1). Here the word sue- 
ceed’ is given its ordinary meaning. The 
word must be given the same meaning 
throughout and we can only give it its 
ordinary meaning in S. 21. Giving it its 
ordinary meaning, this section does not 
debar the present suit and this was the 
opinion of Ayling and Coutts-Trotter JJ. in 
12 M L W 663.** The learned advocate for 
the appellant has here again relied on 44 
Mad 643* because of this passage at p. 649: 

Although in point of fact there might be even » 
long continuance of the office in a particoia| 
f amily, the right of the Government and thfl 

6. Kodandaramaya v. Ramalingayya, 

AIR Mad 484=601 0 660=18 M L W 6w. 
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sion of the revenue authorities to remo%’e a 
'karnam from office and to appoiul another, were 
not open to question in Courts of law, 

The remarks applied to the otlier pas. 
sages, quoted from this judgment apply 
here. Their Lordships were not consider, 
ing whether the effect of Ss. 13 and ‘21 was 
to exclude Civil Courts entertaining suits 
of this nature. For the reasons indicated 
we consider that such suits are not exclud¬ 
ed and that the District Munsif’s Court 
and the District Courts had jurisdiction in 
the matter. 

But the learned advocate for the appel. 
lant is on a firmer ground when dealing 
with his third point. His argument here 
is that inasmuch as S, 10 (0) does not 
apply to appointments under S. G (l) 
and as sub-s. (3) to S. 6 was not inserted 
in the Statute till 1930, the Collector was 
right in appointing the appellant as the 
headman of Gudur West. It appears that 
at the time the appointment was made, res¬ 
pondent I’s father was an invalid and res- 
pondent 1 who was the eldest son was still 
a minor and therefore was not eligible for 
appointment by reason of S. 10 (l). The 
fact that his name had been registered 
under S. 10 (5) carried with it no right. It 
was the duty of the Collector to select a 
person from the family of respondent I’s 
father who was qualified to hold the office, 
if there was such a person. There was no 
pe^on qualified and the Collector had to go 
outside the family. In doing so, he com¬ 
mitted no breach of duty: in fact it was 
the only course open to him. Therefore 
the appointment of the appellant was pro. 
perly made and the lower Courts had no 
power to interfere with it. Consequently 
the suit should have been dismissed. 

In conclusion I desire to state that, if 
the Act under discussion had been drafted 
better there would have been a great 
flaving of money and judicial time, not 
only in this case but in others. The Courts 
in India have frequently had occasion to 
draw attention to faulty drafting in sta¬ 
tutes. The principles which the Legis. 

fflind may be apparent; but 
the Courts can only interpret statutes as 
they find them and cannot read into them 
provisions which have been omitted by 
faulty drafting. In this case it has been sug. 
gested that the Art of 1930 which inserted 
snb.s. 3 of 8. 6 in the Madras Hereditary 
Village Offices Act, 1895, was a declara¬ 
tory Act passed to clear up doubts and that 
xhe main Art should be read as if the sub- 
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section had always heon there. The answer 
is that the Preainhlo does not govern plain 
provisions in the body of the Act, and 
where it is clear that the Amending Act is 
more than declaratory it cannot be given 
retrospective etlect. The appeal will be 
allowed and the suit dismis'^ed with costs in 
this Court and in the Courts below. These 
costs will be payable by respondent 1, 

C.R.K.,B.I). Ai'jical 
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rAXDRAXf; Row AND HORWILL J.J. 

liajnJi SaJich MrJiarban I Dostau Sri 
Jiajnh T^aiu Vrukata Kiiviara Muhi. 
pofhi Suri/a llao Jiahadnr Garii — 
Appellant. 

ft 

\\ 

Secretary of State and others — 
Respondents. 

-Appeal No. 147 of 1931. Decided on 1st 
October 1937, against decree of Sub-Judge, 
Cocanada, D,'. 24th September 1929. 

(a) Grant — Village tervice inatns granted 
before permanent settlement are resumable by 
Government and not by zamindar—Goldsmith 
and Kundanam service inams are villageservice 
inams and hence resumable by Government. 

The grants of laud made for village service prior 
to thepennanenfc settlement would never have been 
included in the mal assets of the zamindari at the 
time of the permanent settlement and the Govern- 
menthaveevery right to resume the inams granted 
for such purpose.s while the zamindar has no such 
right: .1 1 li m? P C m. Foil. [P m C 2] 

The economic theory on which these villages 
were constituted or established in the past was 
that all the necessary amenities for communal life 
in the village should be available in the village 
itself. Even if there were services not directly 
connected with agricultural operations, they were 
nevertheless regarded as necessary village services, 
necessary in the sense that the villagers could not 
live their lives in the absence of persons who could 
render them such services in the village itself. 
Hence it is that the village purobit, blacksmith, 
washerman, snake charmer and so on were regard¬ 
ed as village servants or servants of the com¬ 
munity performing services which were necessary 
for the welfare and continuance of the village 
community. It is well known that the villagegold- 
smith Is a village servant and that in many 
villages there are goldsmith’s service inams. 
Kundanam serviw is hardly distinguishable from 
goldsmith's service, the former service merely 
demanding more skill in the art than the latter. 
These inams therefore must be taken to have been 
granted for village service and not for purely per¬ 
sonal and private services to the z4mindar. Such 
inams if granted before settlement are resumable 
by the Govemment. [P 446 0 2; P 447 C 1] 

(b) Inam—Suit by zamindar questioning 
Government’s right to resume certain village 
service inams—Question whether Government 
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was entitled to resume shroff inams given up by 
Government before trial began —Government 
held could not do so, as it would prejudice 
rights of persons in possession of these inams. 

In :i >uit by the zainindar questioning the right 
of the tlovcrnment to resume certain village 
service inams and claiming reversion in the lands 
50 resumed by the Government, the Government 
g.avc up the right as regards shrofi inams before 
the trial began and the lower Conrt decreed the 
puit in respect of those lands in favour of the 
2 amindar declaring that the lauds were granted for 
services purely private and personal to the zamin- 
dar and that he must be put in possesion : 

Held in appeal that the abatidonmeut by the 
Government would not and could not settle the 
question so far as the persons who wore in posses¬ 
sion of the lands were concerned and that as bet¬ 
ween those persons and the Government who gave 
them possession the Government could not be 
allowed to say that they had no right nor could 
they abandon their right to resume in such a way 
as to prejudice the rights of the persons concerned 
with tbo4 inams and that there must l)e a deci¬ 
sion on the question. [P 448 Cl, 2) 

Advocate-General —for Appellant. 

Government Pleader, K. Bhimasankaran, 
P. V. Vallabhacharyulu, P. Satyanara. 
yana Rao, K. Venkata Reddi, M. Subba. 
roya Iyer, T. V. Viswanatha Iyer and 
D. Narasaraju —for Respondents. 

Pandrang Row J.—This is an appeal 
from the decree of the Additional Subordi. 
Date Judge of Cocanada dated 24th Septem, 
her 1929 in O. S. No. 41 of 1924, a suit 
instituted by the Maharaja of Pithapuram 
against the Secretary of State for India in 
Council and numerous other defendants 
over one hundred in number. Tho suit 
arose out of certain orders of the Govern¬ 
ment of Madras resuming certain village 
service inams in various villages situated 
within tho plaintiff’s zamindari. The 
resumptions wero ordered as long ago as 
October 1911 and the suit was instituted 
only on 13th October 1923. Tho principal 
point of contention was whether the plain, 
tiff was entitled to the reversion in the 
lands that had been resumed by the Gov- 
ernmont. This in turn depended on the 
question whether the lands had been 
granted before tho settlement of 1802 for 
village service or were grants made sub. 
sequent to the settlement, and in connexion 
with these questions it has to bo considered 
whether the lands were included in the 
mal assets of the zamindari at the time of 
the permanent settlement in 1802. These 
Important questions were decided in the 
main against the plaintiff and the suit was 
dismissed by tho Court below except as 
regards certain shroff service inams the 
right of resumption of which though exer. 
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cised by the Government was given up by 
the Government Pleader before the trial 
began. In tho case of these shroff service 
inams therefore the lower Court gave a 
declaration to the effect that those lands 
wero granted for services purely personal 
and private to the zamindar and directed 
further that the plaintiff l')e put in posses, 
sion of tho lands. The present appeal is by 
the plaintiff and no appeal has been pre¬ 
ferred by the defendants who were in pos. 
session of the shroff service inams. 

This appeal can l)e disposed of without 
much difficulty in view of the recent pro¬ 
nouncement of their Lordships of the Judi- 
cial Committee in I L R (1937) Mad 862,* 
which makes it clear that grants of land, 
made for village service prior to the settle¬ 
ment would never have been included in 
the mal assets of the zamindari at the time! 
of the permanent settlement and thati 
the Government have every right toi 
resume the inams granted for such purposes] 
while the zamindar has no such right. The! 
furtlier question, whether all inams granted 
prior to permanent settlement by the Gov¬ 
ernment are not resumable by the Govern¬ 
ment whatever the purpose of the grant or 
the services connected with the inams might 
have been, does not really fall to bo decided 
in this appeal, because we are of opinion 
that even in tho case of two kinds of inams 
which were brought prominently to notrice 
by the learned Advocate-General in his 
arguments these inams must be taken to 
have been granted for village service and 
not for purely personal and private services 
to the zamindar. The two inams about 
which an argument was addressed by the 
learned Advocate-General are goldsmith 
and kundanam service inams in village 
Nos. 14 and 15 in the plaint schedule. 
There is nothing in the evidence from 
which it can be said that these inams were 
for services purely personal and private 
to the zamindar. They were granted 
in places far away from the zamindar s 
own head.quarters, and it is most impro¬ 
bable that these inams would have been 
given for services to the zamindar and not 
to the villagers as a whole. 

It is well known that the village gold¬ 
smith is a village servant and that in many 
villages there are goldsmith's service inan^* 
Kundanam service is hardly distinguish 

1. Secretary of State v. Sobhanadri App» 5^; 

(1937) 24 AIR P 0 209=168 10 890=6* 

I A 227=1 L R (1937) Mad 862. . 
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able from goldsmith’s service, the former 
service merely demanding more skill in the 
art than the latter. There is nothing in 
the documentary evidence or even in the 
oral evidence from which it can be inferred 
that these grants or inams were made for 
the purpose of enabling the zamindar to 
get purely personal service performed for 
his benefit. They are in our opinion 
correctly regarded by the Court below as 
belonging to village service inams. The 
economic theory on which these villages 
were constituted or established in the past 
was that all the necessary amenities for 
communal life in the village should be 
available in the village itself. Even if these 
were services not directly connected with 
agricultural operations, they were never, 
theless regarded as necessary village ser¬ 
vices, necessary in the sense that the 
villagers could not live their lives in the 
absence of persona who could render them 
such services in the village itself. Hence 
it is that the village purohit, blacksmith, 
washerman, snake charmer and so on were 
regarded as village servants or servants of 
the community performing services which 
were necessary for the welfare and con¬ 
tinuance of the village community. 

So far as other inams are concerned, it 
was admitted in the Court below that all 
the grants except those in villages Nos. 2 
and 19 were made prior to the settlement 
and the nature of the inams, whether it was 
for village service or for private service of 
the zamindar, has been pressed before us 
only as regards the two items referred to 
above, i. e. goldsmith and kundanam ser. 
vice in the two villages Nos. 14 and 15 in 
the plaint schedule. It follows therefore 
that all the grants made before the settle¬ 
ment, i. e. all except those which relate to 
villages Nos. 2 and 19, which are claimed to 
be post settlement, were rightly resumed by 
the Government and that the plaintiff has 
no right to question the resumption there¬ 
of by tlw Government and to that extent 
^e plaintiff's suit was rightly dismissed. 
Coming to the two grants in the two 
villages Nos. 2 and 19 which are alleged to 
have been made after the settlement there 
evidence sufficient to support the 
plaintiff s case. 8ome documents have been 
filed but it has not been shown that these 
documents are entries relating to the inams 
actually resumed by the Government and 
which are concerned in the present suit. 
Bo far as village No. 2, Gopalapatnam, is 
concerned, it is now argued that a mistake 


was made in relating the suit inams to 
items 9 and 10 in the account, Ex. B, and 
that the reference must bo really to some 
other item in the account, and an applica- 
tion has been made also to admit additional 
evidence in order to estaldish this con. 
nexion between the suit inam and the other 
entry, namely entry No. 8 in the account. 
This is an application which we cannot 
possibly allow, because it is an attempt to 
adduce additional evidence for the i)urpose 
of supporting a new case set up for the first 
time in appeal, which is inconsistent with 
the case as set up in the trial Court. There 
can be no doubt that the finding of the 
learned Subordinate Judge is correct. The 
entries in the accounts that were relied upon 
throw no sullicient light on the question of 
identity, and it is impossible therefore to 
say that the entries in question have really 
anything to do with the inams that have 
been actually resumed in this village. 

As regards the grant in the suit village 
No. 19, Panasapadu, the same difficulty 
exists though in this case there is no sug¬ 
gestion of any mistake and no attempt to 
put forward a new case. Here also, so far 
as tw'o of the documents, Exs. S and S-l 
are concerned, one of them is subsequent to 
the resumption by the Government and the 
other is fairly recent being only a few years 
before resumption. The old accounts are 
Exs. 8-2, 8-3 and 8-4. Of these, 8-2 does 
not help the plaintiff in the least. It does 
not show that any of the items therein 
were granted after the settlement. As 
regards Ex. 8-3 the same remark has to be 
made. It is only in 8-4 which purports 
to be the account of darimila inams that 
one finds a particular item 11 against 
which the name shown is Addala Subba. 
Bathudu and others. It is impossible from 
this entry to say that the entry relates to 
the suit inam. It must therefore be said 
that the learned Subordinate Judge was 
perfectly justified in saying that the plain, 
tiff bad failed to discharge the burden 
which Jay upon him to show that these- 
grants were made after the settlement by 
his predecessors. No grant has been pro- 
duced and the plaintiff is not even in a 
position to say when the grants were made 
or why. It is not usual for such grants to 
be made in modern times in respect of 
villages already existing and which are 
already provided with all the village ser. 
vices that are required; it is only in the- 
case of newly established villages that it 
may be necessary to grant fresh inams, 
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anti it is not anybody’s case tliat these two 
villages were newly establislied villages 
which (lid not exist at the time of the 
pormanont settlement. In short the jdain. 
till has failed to prove his case that these 
particular grants were made after the 
settlement. The plaintiffs appeal fails 
altogether and is accordingly dismissed 
with costs of respondent 1. (i. e.) the Secre¬ 
tary of State. 

Wo cannot leave tliis case with a mere 
dismissal of the aiipeal because of the fact 
that tlio decree passed by the Court below 
so fas as shrotf service inams are concerned 
cannot be allowed to remain as it is with, 
out determination of two questions, namely 
(l) whether this suit for declaration and 
for recovery of possession is barred by 
limitation and (2) whether (iovernment is 
entitled to resume the shroff service inams. 
As regards the first, the point is raised 
definitely in the form of an issue, but the 
learned Sul)onlinat 0 Judge for no reason 
tliat is apparent was of opinion that it was 
not necessary to give a finding on several 
issues one of which was this issue of limi¬ 
tation. It is impossible to understand how 
it can 1)0 unnecessary to decide the ques- 
tion of limitation when a decree after all 
is going to be passed in favour of the 
plaintiti though for only a part of what he 
claimed. The action of the learned Sub. 
ordinate Judge in passing a decree in favour 
of the plaintiff without tackling the ques. 
tion of limitation which had been definitely 
raised as an issue cannot l)e justified, and 
the decree cannot therefore he regarded as 
being in accordance with law to the extent 
it is in favour of the plaintiff.appellant, as 
there was no decision to the effect that the 
claim for declaration and for possession is 
in time. 

The second point is no doubt one that 
was given up by the Secretary of State in 
the course of the trial or rather before the 
trial actually began in the trial Court, but 
this abandonment as regards these inams 
by the Government will not and cannot 
settle the question so far as the defendants 
who are in possession of tlieso inams are 
iconcerned. As between these defendants 
and the Government who gave them pos- 
session Government cannot ])e allowed to 
say that they had no right to resume, nor 
can the Government abandon their right to 
resume in such a way as to prejudice^hese 
defendants' rights. There must be a decision 
therefore by the Court l)elow apart from 
the concession or abandonment made on 


A.I.R. 

behalf of the Secretary of State of the right 
of the Government to resume these inams. 
The question of limitation cannot he said 
to be so clear that no decision was neces¬ 
sary. It is enough in this connexion to 
refer to the decision reported in 58 Mad 
141* and an unreported but elaborate judg¬ 
ment in a batch of second appeals, namely 
048 to 83:^ of 1027. We consider that we 
are indeed hound, having regard to the 
ends of justice, not to let things remain as 
they are in these circumstances. It is 
enough to refer to 53 ^fad 881^ and 0 Rang 
in this connexion. Wo therefore set 
aside the decree of the lower Court to the 
extent it is in favour of the plaintiff and 
gives him a declaration and possession in 
respect of shroff service inams, and direct 
that the Court below should restore the 
suit to its file and dispose of the suit afresh 
so far only as it relates to the shroff ser¬ 
vice inams in the light of the observations 
contained in this judgment. It is unneces¬ 
sary to emphasize that the Secretary of 
State is not entitled to resile from the aban¬ 
donment of his right in respect of those 
inams, and that he would not be entitled 
to defend the suit any longer, because the 
suit is now limited only to shroff service 
inams. 

C.H.K./d.S. Case remanded. 


2. I’artbasarathi .Appa Rao v. Secy, of State, 

(193C) 23 .A IR Mad .313=102 IC 061=58 
Mad 141=08 M L J 109. 

3. Subramanian Chettiar v. Siuuammal, (1930) 

17 A I R Mad 801=127 I C 024=53 :'fad 881 
=59 M L .] 034 (F BJ. 

1. Chokalingam Cbetty v. Seethai Ache, (1927) 
14 A I R P C 252=107 I C 237=55 I A 7=6 
Rang 29 (P C). 
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Horwill J. 

In re Majia — Petitioner. 

Criminal Revn. Case No. 248 and Petn. 
No. 232 of 1937, Decided on 11th Novem¬ 
ber 1937, from order of Sessions Court, 
South Kanara, D/- 22nd December 1936. 

Cnminal P. C. (1898), S. 110—Man owning 
land and house can be dangerous. 

.A man cannot be said to be any the 
dangerous to the community because he lives in 

bouse and owns lands and is leader of a 
faction. [P449 C11 

K. Srinivasa Rao and T. Krishna Rw*^ 

for Petitioner. 

Public Prosecutor — for the Groton. 
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Order.—There is abundant evidence on 
the record that the petitioner and his rival 
used to arm themselves and their sup. 
porters and attempt to settle their disputes 
by force with the result that breaches of 
the peace often resulted and were still 
more frequently threatened. Of the 19 
•express charges, the Appellate Court found 
that the petitioner was guilty only of eight; 
-but he accepted also the general evidence 
that the petitioner, i. e. Mana, led local 
factions responsible for constant threat and 
•bullying. It is argued that S. 110 (e) and 
•(f), Criminal P. C. do not apply to factious 
headers of this type ; but I cannot see that 
•a man is any the less dangerous to the 
|Communiby because he lives in a house and 
'Owns lands. The petition is dismissed. 

C.R.K./b.d. Petition dismissed, 
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Burn and Mockett JJ. 

Bachu Mallikarjuna Rao — Appellant. 

7 . 

Official Receiver, Kistna and others — 

Respondents. 

Appeal No. 341 of 1936, Decided on 17th 
December 1937, against order of Sub.Judge, 
Bezwada, D/- 5tb August 1936. 

(a) Provincial Inrolvency Act (1920), 
Ss. 28 and 51 (3) — S. 51 (3) doe* not operate 
dn case* of sale* held after adjudication — Sale 
therefore by executing Court of debtor’s pro* 
f>erty after adjudication is inoperative. 

Section 51 (S) can only refer to all cases of ezo* 
eution sales bold before adjudication. It cannot 
operate in cases of sales,held after adjudication for 
the two reasons, viz. {!) that S. 51 comes in the 
Insolvency Act amongst a set of provisions dealing 
with the eSect of insolvency (i. e. adjudication) on 
antecedent transactions, and (2) that after adjudi* 
oation the debtor has no property which can be 
sold in execution. Hence a Court executing a 
decree has no power to sell a judgment.debtor'e 
>property after the judgment-debtor has been 
adjudicated insolvent. Such sale is inoperative 
and the fact that the Official Receiver was given a 
•notice in the execution proceedings in such case 
-does not make him bound by the sale. That is a 
•question of procedure only : Case law discussed. 

. [P452 02 ;P 463 01] 

(b) iMolvency—Word* "debtor” and "iwol. 
Tonl —Difference between. 

A debtor and an insolvent are strictly speaking 
•dioerent persons. An Insolvent under the Insol* 
venoy Act mnns a person against whom an order 
•of adjudication has been made and a debtor is a 
^rson who has made himself amenable to adjudi. 
■oation but has not yet been adjudicated. 

/ w . . « (P 468 0 1, 2) 

(c) Interpretation of Sututee Value of 
heading* in interpreting eectione under then. 

1988 M/57 ii 58 


In different parts of au Act there are to be 
found classes of ouactmouts applicable to some 
special object. Such enactments arc in many 
instances preceded by a heading, special no doubt 
in one sense, as addres>ed to the object or purpo.se, 
but where not otherwise provided for. general in 
its application to the ouacimouts passed to accom- 
plish the object. These various headings are not 
to be treated as if they were marginal notes or 
wore introduced into the Act merely for the pur. 
pose of classifying the enactments. ’ Thev cousti- 
tute an important part of tho Act itself. They 
may bo read not only as explaining tho sections 
which immediately follow them as a preamble to a 
statute may be looked to, to explain its enact, 
monts, but as affording a better key to the con. 
struction of the sections which follow than might 
bo afforded by a mere preamble. (P 454 C 1] 

P. Satyanarayana Rao — for Appellant. 

V. Govindarajachari — for Respondents. 

Burn J. — The facts in this case are 
quite simple. The appellant is the pur, 
chaser at a sale held in execution on 10th 
December 1935. The decree was passed 
OD 16th April 1935 and the execution peti. 
tion was put in on the next day. An order 
for sale was passed on 21st October 1935 
but four days before that, namely on 17th 
October 1935, one of the judgmeot-debtors 
(defendant 3 in the suit) had been adjudi¬ 
cated insolvent in I. P. No. 15 of 1935. It 
was the property of defendant 3 that had 
been attached in E. P. No. 87 of 1935 and 
proclaimed for sale in the order passed on 
21st October 1935. On 19th November 
1935 one of the creditors of the insolvent 
judgment-debtor put in an application in 
which he informed the executing Court of 
the adjudication of defendant 3, but the 
learned Subordinate Judge refused to stay 
the sale. On 4th December 1935 the 
OflBcial Receiver was impleaded in tho 
execution petition. He did not appear on 
9th December, the date 6xed for sale, but 
in response to the notice served upon him 
on 4th December he replied to the execut- 
ing Court that the property of the 3rd 
judgment-debtor had vested in him upon 
adjudication, and he requested that tho 
property of the third judgment-debtor 
might be handed over to him. 

The learned Subordinate Judge allowed 
the sale to proceed, and the present appeU 
lant purchased what was put up for sale as 
the property of the 3rd jhdgment-debtor 
for Rs. 5000 odd. The Official Receiver 
applied under S. 47 and 0. 21, R. 90, Civil 
P. C., to have the sale set aside, alleging 
that after the adjudication of the 3rd judg. 
ment-debtor the Court had no jurisdiction 
to sell his properties in execution, and that 
the sale after adjudication was a material 
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irrf'^jularily in tho conduct of the sale. 
The learned Subordinate Jud}»e who dis- 
pose<] of this apulication was the successor 
of the Subordinate Judge who ordered the 
sale to proceed. He held that the sale was 
invalid on tlie ground that the property of 
the 3rd judgment-debtor had vestetl in the 
Official Receiver under S. 23 (2), Proviu- 
cial Insolvency Act and that tlierefore no 
Court had power to proceed to sell the 
property. The purchaser in execution has 
preferred this appeal. 

The question for consideration therefore 
is whether a Court executing a decree has 
power to sell a judgmeut.debtor’s property 
after the judgrnent.debtor has been adjudi. 
cated insolvent. Tlie case for the Ollicial 
Receiver (respondent) is. as stated by the 
learned Subordinate Judge, that upon ad¬ 
judication the judgment.debtor's property 
vested at once in the Ollicial Receiver, and 
that therefore the executing Court had no 
power to soli. The case of the appellant is 
based upon S. 51 (3), Provincial Insolvency 
Act, which declares that: 

A person who in good faith purchases the pro¬ 
perty of a debtor under a sale in execution shall 
in all cases acquire a good title to it .igainst the 
receiver. 


Mr. Satyanarayana Rao who argued the 
case for the appellant points to the wide 
terms of S. 51 (3) and relies very strongly 
upon the case in 59 Mad 928.^ He relies 
also upon the case in A I R1927 Mad 983 - 
62 Cal 457.® 35 I C 643,* 49 M L J 616*^ 
and 47 Mad 288.® Mr. Govindarajaebariar, 
who appears for the OlTicial Receiver, con.’ 
tends that since immediately upon adjudi. 
cation the property of the third judgment, 
debtor vested in the Ollicial Receiver, there 
was nothing left for the executing Court to 
sell in execution and he relies upon the 
Privy Council case in 42 Cal 727' followed 


1. Muthan Chettiar v. VenkatuRwami Naickai 
(1936) 23 A I R Mad 819^170 I G 510-* 
Mad 928=71 M L J 170. 

2. ^iMnatba Mudaliar v. Vitayaraghaval 

Naidu, (1927) 14 A I R Mad 983=1C6IC3' 

8. I^neshchacdra Roy Chaudhuri v. Jahana 
Biawas, (1935) 22 A I R Cal 503=157 T 
862=62 Cal 467=39 OWN 424 
4. Madbu Sudan Pal v. Parbati Sundari (19171 
A I R Cal 606=35 I C 643 ' ^ 

6. Saokaralinga Mudaliar v. Official Receive. 
Tinnevelly, (1926 13 A I R Mad 72=92 I ( 
504=49 MLJ 616. l' 

6. RajafjOpah Ayyar v. Ramanuja Chariar. (1924 

2^?, r!* IJas Kaithri 

(1914) 1 A I R P C 129=24 I C 804=411 i 
261=42 Cal 72 (P C). ^ 


in this Court in 30 M L J 611,® some ob¬ 
servations of Odgers J. in A I R 1929 Mad 
609® and certain observations of Waller J 
in 55 Mad 310.“' 

Now there is no doubt about the all. 
embracing character of the words in S. 61 (3),. 
Provincial Insolvency Act. It does ex.’ 
pressly say that a person who in good faith 
purchases tho property of a debtor under a 
sale in execution shall in all cases acquire a 
good title against the receiver. But it must 
be borne in mind that S. 51, Provincial 
Insolvency Act, comes under the heading : 
Effect of insolvency on antecedent trans. 
actions” and although it has been pointed 
out by Waller J. in 55 Mad 316/® that 
S. 52 in its present form is entirely out of 
place under that heading, it has never been, 
suggested that S. 51 is out of place. It 
would seem to follow that S. 51 can only 
govern transactions prior to insolvency, i.e. 
prior to adjudication. If that is so, the- 
words “in all cases" in S. 51 (3) can only 
mean in all cases prior to adjudication, for' 
no part of this section can have any bear- 
ing upon transactions subsequent to adjudi- 
cation. This aspect of the matter has^ 
been more fully discussed by my learned 
brother whose judgment I have had the- 
advantage of reading, and with whom I am 
in agreement. 

Again it must be noticed that S. 51 (3)' 
deals with purchase of the “property of a- 
debtor". Now upon adjudication the pro. 
petty of an insolvent vests immediately ini 
the Official Receiver, i. e. the property 
passes to the Ollicial Receiver and in so far 
as the judgment-debtor is concerned, there- 
is no property of his which can be sold by 
the executing Court. This was very clearly 
stated by their Lordships of the Privy 
Council in 42 Cal 72.' The judgment of 
Lord Parker states that in their Lordships’ 
opinion the sale in that case was altogether' 
irregular and inoperative". His Lordship* 
goes on to state three grounds for this- 
opinion : 

In the first place the property having passed ^- 
the Official Assignee, it was wrong to allow tbo- 
salo to proceed at all. The judgment-creditors had 
no charge on the land, and the Court could not- 
properly give them such a charge at the expense w- 
the other creditors of the insolvents. In the second - 

8. Anantarama Aiyar v. K. Kovilamroa. (191^)^' 
AIR Mad 924=84 IC 829=80 M L 3 611. 

9. Nainar Rowthen v. Piebai Rowthen, (1929) 1® 

AIR Mad 609=1201C 889. 

10. Sivaswami Udayar v Subramania Ayyar> 
(1932) 19 A I R Mad 95=186 I C 388=65' 
Mad 316=62 M L J 68. 
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place no proper steps had been taken to bring the 
Official Assignee before the Court and obtain an 
order binding on him, and accordingly be was not 
bound by anything which was done. In the third 
place the judgment-debtors bad at the time of the 
sale no right, title or interest which could be sold 
to or vested in a purchaser, and consequently the 
respondents acquired no title to the property. 

Ifc will be seen that the first two grounds 
stated by Lord Parker relate to matters of 
procedure, viz. (l) the sale ought not to 
have been allowed to go on, and (2) that 
sale should certainly not have been allowed 
to go on without notice to the Official 
Assignee. These clearly are the grounds 
on which their Lordships held the sale to 
be irregular". The third ground however 
is a matter of substantive right. The right, 
title and interest of the judgment-debtor 
having passed to the Official Assignee there 
was nothing left for the Court to sell in 
execution. That is why their Lordships 
say that the sale, besides being irregular, 
was inoperative". 

The decision of their Lordships of the 
Privy Council is in my judgment, conclu- 
sive. It has been referred to on many 
occasions, and in some of the cases quoted 
by Mr. Satyanarayana Rao as those upon 
which he relies, but in none of those cases 
has any attempt been made to explain 
away the third ground for the decision of 
their Lordships of the Privy Council. For 
pample, beginning with the earliest case 
in 35 I C 643* the learned Judges rely 
upon S. 34 (3), Provincial Insolvency Act 
of 1907 corresponding to S. 51 (3) of the 
Act of 1920, but they make no reference 
whatever to the decision of the Privy 
Council in 42 Cal 72.’ The case in 47 Mad 
288 was not a cass in insolvency. The 
question referred to the Full Bench in that 
case was one of limitation; and the Full 
Bench held that a sale held in execution 
without notice to the legal representative 
of the judgment-debtor under 0. 21, B. 22, 
Civil P. 0. was a nullity. The learned 
Chief Justice on p. 300 expressly relies 
upon the Privy Council case in 42 Cal 72’ 
M authority for the proposition that a sale 
in execution without proper notice under 
the section of the old Code, which corree* 
ponded to 0,21. E. 22, Civil P. 0., was a 
nullity. The case in 49 M L J 616,® deals 
with an entirely diCTerent point, viz. whe¬ 
ther an attachment before judgment fol- 
lowed by a decree prior to the judgment, 
debtor s death has the effect of precluding 
the aoornal of title by survivorship as 
against the attaching creditor in the same 


way as an attachinont after decree. There 
is no reference to S. 34 (3), Provincial 
Insolvency Act and no reference to the 
Privy Council case in 42 Cal 72.’ The 
judgment^^of Wallace J., in A I R 1927 
Mad 983," was delivered in a case which is 
hardly parallel. Tliere tlie Court had 
ordered summary administration under 
S. 74 of the Act. Wallace J. held that 
upon the order for summary administration 
the property of the debtor under S. 74 (2) 
vests in the Court as a receiver on the date 
of the admission of the insolvency petition. 
It is clear that this is not an authority 
applicable to a case where the property has 
vested in the Official Receiver. In 62 Cal 
457^ the question dealt with was the effect 
of service or non-service of a notice under 
0. 21. R. 22. Civil P. C. On p. 480 it is 
stated as follows : 

In support of the appeal to this Court it was 
argued before us that the sale sought to be avoided 
by the receiver was a nullity in view of the non- 
compliance with the provi.sioiiK of 0. 21. R, 22. 
Civil P. C. ; it was contended that the property, 
having been sold on 22ud September 1932, after 
the judgment-debtor was adjudicated insolvent, 
and no notices having been served on the legal 
representative of the judgment-debtor as required 
by 0. 21, R. 22, the sale was void ab initio. 

Their Lordships held that the sale in 
that case was not void because it was not 
the fault of the decree.holders that no 
notice had been served upon the Official 
Receiver. There is a reference to the 
Privy Council case but their Lordships 
held that it had no application to the case 
before them. Their Lordships dealt with 
the judgment of the Privy Council only on 
thequestion of the effect of want of service 
of notice to the representative of the judg. 
ment-debtor. They did not deal with the 
third ground upon which the judgment of 
the Privy Council was baaed. The most 
recent case and the one most strongly relied 
upon by Mr. Satyanarayana Rao is the case 
in 59 Mad 928.^ That was a case of a sale 
held after the admission of the insolvency 
petition but before adjudication and it was 
decided that the sale was good as against 
the receiver. Mr. Satyanarayana Rao re¬ 
lies upon certain observations made obiter 
by Sir M. Veiikatasubba Rao J. The 
learned Judge considers that S. 51 (3) 
applies to all cases whether the sale is held 
before the adjudication or after the adjudi. 
cation. He bolds that the Privy Council 
case in 42 Cal 72’ does not apply because 
in the Insolvency Act there was no provi- 
sion corresponding to B. 51 (2). There is 
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respect to be the most weighty reason for 
the decision of their Lordships of the Privy 
Council, viz. that the insolvent's property 
having vested in the Olheial Receiver upon 
adjudication, there is nothing left which an 
executing Court can sell as the property 
of the debtor. On the other hand 
Mr. Govindarajachari is able to point to an 
explicit authority in this Court, 30 M L J 
611.® This case is particularly important 
because it was decided under the Act of 
1907 in which S. 34 (3) corresponded pre¬ 
cisely with the present S. 51 (3). There is 
a reference to S. 34 (3), and in spite of the 
existence of that provision, Sadasiva Iyer 
and Moore JJ., held that a sale after 
adjudication must he a nullity. This they 
hold on two grounds, Brstly that the sale 
was altogether irregular having been made 
in violation of the provisions of S. 34 (l) 
after the Cflicial Receiver had notified the 
Court of the presentation of an insolvency 
petition. They go on to say that the sale 
was also wholly inoperative : 

Wc arc also of opinion that tlie judgment-debtor 
had at tbo time of the sale no right, title or 
interest which could bo sold or vested in a pur* 
chaser, and that consequently the 2nd respondcot 
acquired no title to the property, which had passed 
to the receiver on the adjudication order being 
made : see 42 Cal 72.’ 

So far as I am aware there is no autho¬ 
rity in this Court to the contrary and I am 
therefore bound to follow it. I do so with 
greater readiness because with due respect 
I consider it to be altogether sound. This 
decision is supported l)y the observations 
made by Waller J., in 55 Mad 316.^® In 
that case, the Cfficial Receiver, who had 
been appointed interina receiver of a deb. 
tor’s land, applied to the Court under S. 52, 
Provincial Insolvency Act to adjourn the 
sale. The Court refused to adjourn the sale 
and the sale was held, and subsequently, on 
the Cfficial Receiver's application to have 
the sale set aside, his application was dis. 
missed by the executing Court, a decision 
which was finally upheld by the High 
Court in 50 M L J 665.“ Waller J. how. 
ever held that : 

The Official Receiver was quite justihed in 
deoliniog to recognize tbo title of the auction pur. 
chaser under a sale that should not have taken 
place or been confirmed by a Court which was 
required peremptorily by the statute to stay its 

11. Subramania Iyer v. Official Receiver, Taniore 

(1926) 13 A I R Mad 432=93 I 0 877=50 

M L J 665. 


In .-VIR1929 Mad 609,® Cdgers.T., though 
not referring to 42 Cal 72,' made certain 
observations which arc in point. The 
learned Judge says on page 611 : 

It is p.’rfectly obvious why notice is necessary 
to the Official Receiver in a special sense, because 
as tbe whole right, title and interest of the insol¬ 
vent s property has after adjurlic.ation become vest¬ 
ed in the Official Recriver, no title by sale or 
otherwise can be acquired without his concurrence. 

I cannot accept the contention that since 
the Official Receiver was given a notice in 
the execution proceedings in this case, 
therefore he is bound by tbe sale. That.f 
as I have already observed, is a question of! 
procedure only. It is quite true that under 
the decision of the Privy Council the sale 
would have been bad if the Official Receiver 
had not been given notice; but it does not 
follow that since the Official Receiver was 
given notice the sale is good. If A is the 
judgment-debtor and the executing Court 
sells B's property in execution of thedecree 
against A, the sale must be a nullity, (it 
seems to me) whether it is held behind the 
back of B or before his face. The mere 
givingof a notice to B in the execution peti- 
tion cannot confer upon the Court the 
power to sell his property to satisfy a 
decree against another. 

I do not think that this interpretation 
leads to any great difficulties. S. 51 (3) in 
my judgment can only refer to all cases of 
execution sales held before adjudication. 

S. 51 (l) provides that no person shall be 
entitled to the benefit of execution against 
the Receiver except in respect of assets rea- 
Used in the course of the execution by 
sale or otherwise before the date of the 
admission of the petition. If a sale is 
held before the insolvency petition is admit¬ 
ted, the judgment.creditor can retain the 
sale proceeds. If it is held after the pre. 
sentation of the insolvency petition, the 
judgment creditor cannot retain the sale 
proceeds as against the Official Receiver. 
But under S. 51 (3) in all cases the pur- 
chaser of the property of the debtor acquires 
a good title as against the receiver; io 
other words the sale cannot be set aside. 

It was necessary to make a provision like 
S. 51 (3) by reason of the provision of 
S- 28, By S. 28 (7) an order of adjudica¬ 
tion shall relate back to, and take effect 
from, the date of the presentation of the 
insolvency petition. This would have the 
effect of making the insolvent's property vest 
in the Official Receiver with effect fro® 
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the date of the insolvency petition and 
therefore if there were no such provision 
as S. 51 (3), any sales held in execution 
between the date of presentation of the 
insolvency petition and the date of adju¬ 
dication would have to be considered null 
and void. It is to prevent this effect of 
the doctrine of relation back that S. 51 (3) 
is introduced; but it can clearly not ope¬ 
rate in oases of sales held after adjudica¬ 
tion for the two reasons which I have 
already indicated, viz. (1) that it comes in 
the Insolvency Act amongst a set of pro¬ 
visions dealing with the effect of insolvency, 
(i. e. adjudication) on antecedent transac. 
tions and (2) that after adjudication the 
debtor has no property which can be sold 
in execution. I would therefore hold that 
the decision of the learned Subordinate 
Judge is correct and that this appeal should 
be dismissed with costs of respondent 1. 

Mookett J. — The difficulty in this case 
is in my opinion due to the use of the 
word ‘debtor’ throughout the Provincial 
Insolvency Act. In many sections it is used 
as meaning the insolvent although in S. 55 
it is used as meaning the debtor. It seems to 
be clear that a debtor and an insolvent are 
strictly speaking different persons. The 
use of the word ‘insolvent’ in the Indian 
Acts is. represented by ‘bankrupt’ in the 
English Bankruptcy Act, but in England 
‘insolvency’ is used in a rather general 
sense as indicating a stage prior to adju. 
dication, e. g. vide S. 94, Bankruptcy Act 
1914, where a trustee against whom a 
receiving order has been made has to 
vacate his office by reason of insolvency. 
Under the Bankruptcy Act, 1914, the word 
‘debtor’ is dealt with in S. 1, sub-s. (2) 
and the meaning seems to be. a person 
liable to bankruptcy proceedings who is 
under S. 1 (2) amenable to the jurisdiction 
of the English Bankruptcy Court : vide 
Williams Notes to S. 1, Bankruptcy Act. 
He is a person liable to adjudication but 
not yet adjudicated. 8. 18, Bankruptcy 
Act emphasizes the difference. The sec- 
tion says : 

Where a recdving order is made againsta debtor 
then (if certain conditions are fulfilled) the Court 
shall adjudge the debtor bankrupt; and thereupon 
the property of the bankmpt shall become divi¬ 
sible among his creditors. 

It seems to me beyond doubt that an 
insolvent under the Insolvency Act means 
a person against whom an order of adju* 
ffioation has been made and that a debtor 
ii a ipenon who has made himself amen, 
able to adjudication but who has not yet 


been adjudicated. Can it be doubted that 
it might well be defamatory to describe a 
debtor against wliom a petition was pend, 
ing as ‘'an insolvent ’ as in England ‘a 
bankrupt’ ? The fact that the draftsman 
of the Provincial Insolvency Act has had 
little regard to the special moaning of the 
words ‘debtor’ and ‘insolvent’ does not 
seem to me in any way to affect Iho matter. 
For instance, in Ss. 27 (l) and (2), Pro. 
vincial Insolvency Act, a person who has 
been adjudicated is referred to as a debtor, 
whereas in S. 28 (2) he is quite correctly 
described as the insolvent and S. 28 (2), 
says: 

On the making of an order of adjudication, the 
whole of the property of the insolvent shall vest 
in the Court. 

In S. 31 (l) a person who has been 
adjudicated is described as an insolvent, 
whereas in sub.s. (2) he is spoken of as a 
debtor and in sub-s. (3) again he is referred 
to as an insolvent. It is unnecessary to 
give further examples but perhaps S. 59 is 
another striking example of an adjudicated 
person being called both a debtor and an 
insolvent in the same section. It is there- 
fore necessary, in order to ascertain what 
meaning is to be given to the word ‘debtor’ 
in a particular section, to examine that 
section having regard to its context and we 
have to consider in this appeal what is its 
meaning in S. 51 (3), Provincial Insolvency 
Act. If the word ‘debtor’ is to be used as 
meaning an insolvent, i. e. a person who 
has been adjudicated, then in spite of 
the decision of the Judicial Committee in 
42 Cal 72,^ where no provision similar to 
S. 51 (3), Provincial Insolvency Act had 
to be considered, I should feel constrained 
to hold that the Indian Legislature 
intended to give sanctity to sales by the 
Court in all cases and that ‘all cases’ means 
sales both before and after adjudication. 
But can such a meaning be attached to 
the word ‘debtor’ in 8. 51 (3) ? 1 think 
not. In such a case as this, it is necessary 
to call in aid the rules of construction of 
statutes and in this matter I derive from 
them considerable assistance. S. 51, Pro¬ 
vincial Insolvency Act is the first of five 
sections under the heading “Effect of 
insolvency on antecedent transactions”, 
which paraphrased means “the effect on 
transaction which took place before the 
order of adjudication of the insolvent had 
been made.” In (1862) 9 H L 0 82,^ ^ 

13. Eastern Counties eto. By. Cos. v.Francis Mar- 
riage(1662) 9 H L 0 83=81 L J Ex 78=7 Jar 
(N S) 68=8 L T 60=8 W B 748. 
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which concerns the construction of two 
sections of tlio Land Clauses Consolidation 
Act, Baron Channoll. in order to ascertain 
the nieaninf* of the section, discusses the 
value of headings in interpreting statutes. 
Ho says at page 41 : 

In diflereiit parts of the Act there are to be 
fouiid cJa3|-es of cnactmeots applicable to seme 
special object. Such ctiactmcuts are in many 
in.^uuco.' preceded by a heading, special no doubt 
in one sen^e, as addressed to the object or purpose, 
but where not otherwise provided for, general in 
its application to the enactments passed to accom- 
pli.sh the object. These various headings are not 
to be treated as if they were marginal notes, or 
were introduced into the Act merely for the pur¬ 
pose of clas>if\ing the enactments They con. 
istitutoan imj)orr.itit part of the Act itself. They 
imay be read, I think, not onlv as explaining the 
sections which immediately follow them, as a 
preamble to a statute may be looked to. to explain 
jits enactments, but as affording, as it appears to 
•me, a better key to the con>.truciion of the sec- 
Itions which follow than might be afforded by a 
mere preamble. 

Baron Channell was recording hisopi. 
cion as one of the Judges summoned to 
the House of Lords. Lord Wensleydale 
says at page 68 : 

I am of opinion that an Act. penned as this is. 
cannot be read as a continuous enactment would 
bo; various clauses relating to each separate sub- 
jeet are collected under various beads; with an 
appropriate he-iding to each clas.s. which must 
apply to the whole of that class to which it is the 
hiding and the meaning of this heiiding. "aad 
with respect to small portions of intersected land, 
be it enacted as follows,” is equivalent to saying! 
that all the enactments or sections of the statute 
contained under that head relate to small portions 
of intersected land and they must therefore be 
construed as to relate. 

Lord Wonsloydale approves theobsorva- 
tioDS of Baron Channell. 

It is a rule of construction that whore in the 
same Act of Parliament and in relation to the 
samo subject matter, different words are used the 
Court must see whether the legislature has not 
made the alteration iutontionally and with some 
definite purpose; prima facie such an alteration 
would be considered intentional. 


Thus Lord Esher M. R. observes in 
(1891) 3 Q B 156’^ at p. 167. Applying 
these rules this case seems to me to be free 
from any difficulty. Tho words "the pro 
perty of a debtor” in S. 51 (3) read with 
the heading can only mean the property of 
a person which has been sold previous to 
adjudication, the ‘transaction’ being the 
sale. This leads to a reasonable result 
namely that all sales both before and after 
the presentation of a petition but before 
adjudication by the Court are protected so 




far as passing a good title to a purchaser 
is concerned. It would have the effect of 
overriding in such cases the “relation back”; 
S. 28, sub-s. (7). To hold that S. 51 (3) 
applies to sales by tho Court after adjudi- 
cation would load to a most anomalous 
position. Such a salo must prima facie be 
inoperative because a bankrupt has nothing 
to sell, his property having vested in the 
Oflicial Receiver which position is em¬ 
phasized by tho Judicial Committee in the 
case aliove cited. So far from extending 
the meaning of a word in order to produce 
such a result, I should require unequivocal 
words in constraining me to arrive at a 
result so wholly opposed to principles of 
Insolvency law. 

I have had the advantage of reading my 
learned brother's judgment with which I 
entirely agree. I have arrived at tho samo 
conclusion approaching it from a somewhat 
different angle which makes it unnecessary 
for me to deal with the authorities which 
have been cited and which have been dis¬ 
cussed by my learned brother. I would 
dismi.ss this appeal with costs of respon¬ 
dent 1. 

C.R.K./n.s. Appeal dismissed. 
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Venkatasurba Rao and 
Abddr Rahman JJ. 

Makina Atchayya Patrudu —Appellant, 

v. 

Jalaluddin Sahib and others *“ 

Respondents. 

Letters Patent Appeal No. 84 of 1936, 
Decided on 26th November 1937, against 
Judgment and Decree of King J., D/- 16 th 
April 1936. 

^ f*\Adver*e Posieasion—EMential 
explained •— Teil is acts of person in possession 
should be irreconcilable with rights of true 
owner — Conducting ichool in temporary ibed* 
and giving lectures on vacant land would not 
create adverse possession. 

The possession of the wrong doer to avail biro 
must be adverse in its character, importing * 
denial of the owner’s title in the property claimfi®- 
It is settled law, that possession cannot be adverse 
unless it is hold in such circumstances as are 
capable in their nature of notifying mankind that 
the party is on the land claiming it as his own. 
openly and exclusively. There ought to be nothing 
equivocal in n possession which is relied upon as a 
bar. Possession cannot be adverse unless the 
owner is in denial of his title excluded from enjoy¬ 
ment. The te.st is, are the the acts of the 
in possession such as to be irreconcilable wiW 
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• the rights of the true owner ? Possession to bo 
adverse must be notorious, exclusive and hostile. 

[P 455 C2] 

Mere acts of conducting an Arabic School in a 
thatched shed constructed in a vacant site and 

• conducting lectures and meetings in the vacant 

Bite for some time would not constitute possession 
•for creating an adverse possession against the 
owner. (p 455 C 1 ] 

(b) Adverse Possession — Character of, ex¬ 
plained — Mode of proof for showing that title 
is not lost will be different in different cases. 


The kind of possession that an owner of land will 
have to prove to establish that he has not lost the 
’ title by the adverse possession of another will be 
diSerent in different cases. What will be suffi- 
• oient in one may not be sufficient in another. In 
the case of vacant land the same kind of possession 
cannot be expected as in the case of an occupied 
land or building. Even apart from some slight 
acts of possession which the owner may prove, the 
principle of law that possession follows title 
would apply to a case of vacant land. The owner 
would be considered as being in possession so long 
as there was no effective intrusion: .1 1 R 1922 P C 

[P 455 c 2] 

D. Narasa Raju for Y. Suryanarayana 

— for Appellant. 
V. Govindarajachari — for Respondents. 


Venkatasubba Rao J. ~ This is a Let. 
^ers Patent appeal from the judgment of 
the Honourable Mr. Justice King in a 
second appeal reversing the decision of the 
lower Appellate Court. The learned Judge 
ibas found that the mosque, the defendant 

■ in the suit, has established its title by 

• adverse possession. The question to decide 
is whether that view is right. The suit 

■ relates to a vacant site adjacent to the 
house of the plaintiff, who bases his title 
' to it, upon a sale deed of 1899 executed by 

one Ambu Sarang Saheb. There was some 
•difficulty in obtaining possession and a suit 

• was filed and a decree was obtained against 
the vendor in 1900. Whether the decree has 
been executed or not is a matter in debate, 
but in our opinion nothing turns upon it. 
The claim has been resisted by certain 
persons on behalf of the mosque and the 
■points to decide are whether the plaintiff 
has been in possession within 12 years of 
"the ^tion and whether the mosque obtain. 

• 6d title by adverse possession. 

On both these points it seems to us that 
■■the plaintiff U bound to succeed. First 
turning to the question of adverse posses- 
Sion, the aots relied upon are these: that 
an Arabic school was being conducted in a 
shed constructed on the site, that lectures 
were being delivered there and that meet. 
^ ings were being held. There can be no doubt 

• on the evidence, that snob sheds as there 
"^ere, were temporary cnee builfcof thatch. 


Granting that these acts have been fully 
proved, do they constitute the evidence of 
adverse possession? Tho possession of the 
wrong, doer to avail him must be adverse 
in its character, importing a denial of the 
owner's title in tho property claimed. It 
is settled law, that possession cannot be 
adverse unless it is hold in such circum. 
stances as are capable in their nature of 
notifying mankind that the party is on 
the land claiming it as his own, openly and 
exclusively {see Rustomji on Limitation, 
1922 Edition, p. 604). There ought to be 
nothing equivocal in a possession which is^ 
relied upon as a bar (Ibid, p. 600). Posses, 
sion cannot be adverse unless the owner is 
in denial of his title excluded from enjoy¬ 
ment. In other words, the test is, are the 
acts of the person in possession such, as to 
be irreconcilable with the rights of the 
true owner? Possession to bo adverse must 
be notorious, exclusive and hostile and we 
agree with the Subordinate Judge that the 
acts relied on here are not sufficient to 
constitute adverse possession. 

Then as regards the second point, namely 
whether the plaintiff has been in posses¬ 
sion within 12 years of the suit, the ques¬ 
tion is, what is the nature of the possession 
of which this particular property is capable ? 
The kind of possession which will be sutB- 
cient in one may not be sufficient in another. 
In the case of vacant land such as the suit 
plot, the same kind of possession cannot be 
expected as in the case of an occupied land 
or building. Even apart from some slight 
acts of possession to which the plaintiff 
speaks, the principle of law that possession 
follows title would apply to a case of this 
sort. The owner would be considered as 
being in possession so long as there was no 
effective intrusion. As held by the Privy 
Council in 44 Mad 883* : 

WboQ a porsoD establifibes his titlo to land and 
proves that be has been exercising during the cur¬ 
rency of his title variouB acts of possession, then 
the quality of tho acts, oven though they might 
have failed to constitute adverse possession against 
another, may be abundantly sufficient to destroy 
that ad^uaoy and interrupt that exclusiveness 
and continuity which is required from any person 
challenging by possession the rightful title. 

These observations apply to the facts 
here and we are clearly satisfied that the 
plaintiff was in possession within 12 years 
of the action. It remains to mention that 
an attempt was made to show that even 

1. Katbali Moothawar v. Peringati Eunharan. 
katky, (1923) 9 A I B P 0 181=66 1 0 451 sa 
461 A 895=44 Mad 888 (P 0). 
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l)efore the Rule Ijy Ambu Sarang Saheb, he 
made a dedication of the property to the 
mosque. The lower Appellate Court has 
found against this contention and there is 
no reason why this finding of fact should 
be disturl)ed. Apart from that, the con. 
tentioD is negatived by tbo very recitals of 
the sale deed and there is absolutely no 
substance in it. The judgment of the 
learned Judge is set aside and the suit is 
decreed. In regard to the costs, this is our 
order : The plaintiff’s costs in the two 
Courts below will bo borne by defendants 
2 to 5, his costs in the High Court in the 
second appeal will lie borne by defendants 
2 and 3 and in the Letters Patent appeal 
by defendant 2. That is no reason why 
the mosque should be saddled with the 
costs. 

C.n.K./B,D. Appeal allowed 


to plead in bar of execution of the final? 
decree in a mortgage suit an unregistered! 
agreement alleged to have been executed by, 
the decree.holder after the passing of the! 
preliminary decree and before the final- 
decree whereby the decroe-holder agreed 
not to execute the decree against two out of' 
four items of the hypotheca which were in^ 
the enjoyment and possession of the appelJ 
lant. The learned Judge appears to have 
thought that the agreement was drafted 
with a view to avoid the application of 
Ss. 17 and 49, Registration Act, and of 0.21» 
R. 2, Civil P. C. This view does not seem 
to be be correct because if, as contested by 
the appellant, it is an agreement relating to> 
the execution of the final decree arrived at 
before the final decree was passed, none of 
these provisions of law would come into- 
operation or affect the agreement in ques¬ 
tion and there would have been no need to- 
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Pandrang Row and Abdur Rahman JJ, 

G. Meenakshisundaram Iyer — 

Appellant. 

V. 

Swaviijiatha Iyer — Respondent. 

Letters Patent Appeal No. 11 of 1936, 
Decided on 11th November 1937, from 
Judgment of Wadsworth J., D/. 29th Nov¬ 
ember 1935. 

« Execution —Mortgage suit — Unregistered 
agreement by decree-holder after preliminary 
decree but before final decree agreeing not to 
execute decree against certain items of hypo¬ 
theca can be pleaded in bar of execution of 
final decree. 


There is no doubt that where there is a decree 
against more than one defendant, an agreement 
prior to the decree whereby the decree-holder agreed 
not to execute the decree against one of the defen¬ 
dants can be pleaded in bar of execution of the 
decree as against him. Similarly it is permissible 
to plead in bar of execution of the final decree in a 
mortgage suit an unregistered agreement alleged to 
have been executed by the decree-holder after the 
passing of the preliminary decree and before the 
final decree whereby the decree-holder agreed not 
to execute the decree against some out of several 
items of hypotheca as such agreement merely 
relates to the execution of the decree and does not 
attack the decree itself; A I li 1928 Mad 1174 
AIR 1935 Mad 860, Bel. on. [p 456 Ci2: 

K. P. Bamakrishna Ayyar — ^ 


for Appellant, 

K. S. Champakesa Ayyangar — 

for Bespondent. 
Pandrang Row J.-ln this appeal the 

[only question for determination is, as stated 

Iby Wadsworth J. whether it is permissible 


attempt any evasion of such provisions. The 
general principle was laid dowm so long ago 
as 1916 in 40 Mad 233* which itself recog¬ 
nized tho general rule followed for many 
previous years. This Full Bench deci- 
Sion was again considered comparatively 
recently in 1935 in 58 Mad 994' and the 
judgment of the Full Bench in that cas& 
which was delivered by me stated that the 
Full Bench ruling in 40 Mad 233* cover® 
agreements which relate to the execution of 
the decree, but not agreements which attack 
the decree itself. In other words, it has^ 
been made clear by this Pull Bench decisionj 
that any agreement which merely relates 
to the execution of tho decree and does not 
attack the decree itself can be pleaded in 
bar of execution of the decree. 

The simple question therefore fordecision 
in this appeal is whether the agreement in 
this case whereby after the preliminary 
decree but before the final decree the decree- 
holder agreed in writing to exclude two 
items of the hypotheca from execution and 
to take out execution only as against the 
remaining two items is an agreement which- 
relates to the execution of the decree or is an- 
agreement which attacks the decree itself. 

There is nothing in the agreement to- 
show that it was intended to attack the* 
decree sought to be executed, for it cannot 
be said that it w as intended to attack the- 

1. Chidambaram Chefctiar v. Krishna Vafchiyar. 
(1918) 6 A I R Mad 1174=3710 836=40MBd! 
238=32 M L J 13 (P B). 

2. Papamma v. Venkayya, (1986) 22 A I B 
860=168 I 0 187=68 Mad 994==69 M B 5 
461 (P B). 
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6nal decree which had not yet been passed. 
There is no doubt that where there is a 
decrq^gainst more than one defendant, an 
prior to the decree whereby the 
plainti^agreed not to execute the decree 
against one of the defendants can be plead, 
ed in bar of execution of the decree as 
against him. The present case is more or 
less similar, for the decree in this case is one 
for sale and some items otherwise liable to 
be sold in execution were agreed to be 
released from such liability to be sold in 
execution. I do not see how in view of the 
jgeneral rule prevailing in this Presidency 
an agreement of the kind pleaded in this 
case can be said to be one which cannot be 
pleaded. This is not a case in which any 
money has been paid outside Court when 
the preliminary decree directs that the 
money should be paid into Court, in which 
case it may be said that the payment plead, 
ed is one which is contrary to the prelimi. 
nary decree. To my mind the point seems 
to be fairly clear, namely that the agree- 
ment that is pleaded in this case is one that 
can be pleaded and is not one which the 
appellant is debarred from pleading in bar 
of execution of the decree against the items 
agreed to be released. 

The appeal must therefore be allowed 
with costs. It follows therefore that the 
order of the first Court allowing execution 
to proceed without determining the truth 
of the agreement pleaded must be set aside 
as well as all proceedings in execution taken 
thereafter. The first Court must now 
restore B. P. No. 137 of 1930 to its original 
number on the file and dispose of it accord, 
ing to law, after determining, in particular, 
whether the agreement pleaded by the 
appellant is true. The appellant is entitled 
to have his costs in all the Courts from the 
respondent decree-holder. 

Abdur Rahman J, Whatever may be 
my personal view in the matter, I agree 
view of the Full Bench decisions of 
this Court it is impossible to come to any 
other oonclnsioD. 


O.R.K./D.B. 


Appeal allowed. 
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Pandrang Row and 
Yenkataramaka Eao JJ. 

J?. V. Lakhshmoijya xVflb/n—Appellant. 

V. 

Puruskothama ynidu and others — 

Respondents. 

Appeals Nos. 152 of 1932 and 59 of 1935, 
Decided on 20th October 1937, against 
decrees of Sub.Judge, Coimbatore, in 
0. S. Nos. 93 of 1929 and 114 of 1934, 
respectively. 

(a) Sale — Vendor and vendee — Charge on 
property for purchase money—Vendor asking 
vendee to withhold payment of one of vendor's 
creditors — Vendor does not lose charge of 
property. 

The mere fact that vendor who had asked the 
vendee to pay the creditors of the vendor asked 
the vendee sometime after the sale deed was exe- 
cuted not to pay the amount due to one of the 
creditors does not mean that the vendor intended' 
to give up or waive the right given by the statute 
in the shape of a charge on the property for unpaid 
purchase money. [p 453 C 2) 

5}' (b) Charge — Charge is saleable property. 

The charge is an Interest in property and it is 
saleable. [P 458 C2] 

S. V. Venugopalachari and T. V. Ram. 
ayya — for Appellant. 

S. Muthiah Hudaliar, M. Krishna Bha. 
rathi, B. Sitarama Rao, V. Eajagopala 
Iyer and T. K. Subramania Pillai ~ 
for liespondenls. 

Pandrang Row J. — The main facts in 
these connected appeals are simple and 
undisputed. The plaint properties in both 
the suits are one and the same. They were 
sold by one Lakshmi Ammal, the plaintiff 
m 0, S. No. 114 of 1934 on Slst March 
1922 to one Purushotham Naidu, defen¬ 
dant 1 in that suit. These will be referred 
to as the vendor and the vendee respect¬ 
ively. The vendor had succeeded to the 
properties on the death of her infant son 
and immediately thereafter the creditors 
of her husband filed several suits and 
obtained decrees. It was mainly to pay 
off these decree debts that the sale was 
effected for Es. 11,000. Tiie sale deed- 
clearly recites that the properties were- 
sold for 11,000, out of which Es. 1041 
were rweived in cash and the balance was 
left with the vendee for payment to the 
decree.holders. The vendee paid off the 
decree debts except one, namely the debt 
due to the decree-holder in 0. S. No. 166 
of 1921. That decree.holder brought the 
properties to sale after the private sale in 
favour of the vendee and the propertiea 
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were purchased in Court auction by one 
Ponni Naidu who subsequently transferred 
the same to one Gopala Naidu. They were 
altifiialely l)rought to sale in execution of 
a decree obtained against Gopal Naklu 
and purchased by Lakshmiah Naidu, the 
plaintiff in 0. S. No. 93 of 1929. 

This suit was one in which there were 
three alternative reliefs prayed for. namely 
(l) recovery of possession of tlie plaint 
properties ; (2) refund of the money depo- 
sited as purchase money by the plaintifT 
and (3) to enforce the vendor's lien or 
charge in respect of the unpaid purchase 
money due under the sale deed of 31st 
March 1922. That suit was dismissed by 
the Court below mainly on tlie ground tliat 
there was no right of suit in a case of this 
kind, the learned .Judge having relied upon 
the decision in 50 Mad 639,* and having 
declined to follow the Full Bencli decision 
in 5 Luck 552.^ Since then however the 
question has come up before a Full Bench 
of this High Court in -59 Mad 202,^ which 
lays down the law more or less in the same 
terms as 5 Luck 552' and 13 Lah 618,* 
another Full Bench case. Appeal No. 152 
of 1932 is by the plaintiff in 0. S. No. 03 
of 1929. In the other suit by the vendor 
against the vendee to enforce the lien a 
decree was passed in favour of the plaintiff, 
the plaintiff in the other suit being also a 
party to that suit. Defendant 1, vendee, is 
the appellant in the other appeal. From 
the facts stated above, it is very clear that 
this will not be a case in which the 
judgment-debtor, i. c. the vendor, had no 
saleable interest in the property that was 
«old in execution of the decree in 0. S. 
No. 166 of 1921. if it is found that there 
was a vendor's lien or charge subsisting at 
the time of the Court sale. 


The question whether tlie vendor had 
such a charge is raised in the other appeal 
by the vendee. This question can he 
answered very shortly because a perusal of 
the sale deed shows that there was no 
contract to the contrary negativing the 


1 . Mutbukumaraswami Pillai v. Mutbuswatni 
Tbevan, (1927) 14 A I R Had 394=100 I C 
.■>22=50 Mad 689=52 M L J 148. 

9. Bahadur Singh v, Ramphal. (19.30) 17 A t R 
Oudb 148=124 I C 641=5 Luck 552=7 0 
W N 232 (F B). 


3. Macha Konodan v. Kottora Koundan (19361 

AIR Mad 60=159 I C 625=59 Mad 202- 
MLJ 750(FB). 


4. Mfihtchand v. Milklii Ram (19321 10 A 
04*9 (FeT^^® rC 47=13 Lah 618=33 P 


charge given by the statute. The sale deed 
clearly says that the sale was of land for a 
price, namely Hs. 11,000. No doubt the 
bulk of the price was retained with the 
vendee for being paid to certain creditors 
mentioned therein at the request of the 
vendor. In these circumstances it cannot be 
said that the statutory charge was given 
up. There is absolutely no substance in the 
contention that there was a waiver of this 
charge. There is nothing to show that the 
charge was at any time waived. The mere 
fact tliat the vendor asked the vendee some 
time after the sale deed was executed not 
to pay the amount duo to one of the 
creditors does not mean that the vendor 
intended to give up or waive the right 
given by the statute in the shape of a 
charge on the property for unpaid pur. 
chase money. There is thus no doubt that 
there was at the time of the Court sale in 
execution of the decree in 0. S. No. 166 of 
1921, tlie statutory charge in favour of the 
vendor, a charge which was available 
against the plaint properties. It cannot 
therefore be said that the judgment-debtor 
had no saleable interest in the properties 
that were sold. The charge is an interest 
in property and it is saleable. What passes 
at a Court sale is the right, title and 
interest of the judgment-debtor, whatever 
that might be, and in this particular case 
what passed at the sale was a charge on 
the property which the judgment-debtor 
had even after the sale by her to the 
vendee in March 1922. This charge must 
be deemed to have passed by subsequent 
transactions to the plaintiff in the other 
suit, 0. S. No. 93 of 1929. It is therefore 
clear that this plaintiff, that is to say the 
appellant in Appeal No, 152 of 1932, is 
entitled to enforce the charge as against 
the vendee, defendant 1. On the other 
hand, it is clear that as the charge h^ 
passed from the vendor to the appellant in 
Appeal 152 of 1932, the vendor could not 
enforce that charge as against defendant !• 
In other words, the proper course for 
the Court below to have adopted in these 
circumstances was to have passed a decree 
in favour of Lakshmiah Naidu for the 
unpaid purchase money with interest and 
costs and dismissed the suit of the vendor 
herself to enforce the same charge. ^ 
regards interest, we see no reason 
interest should not be allowed ^ 
cent. Some interest has to be allow®4 
according to law because the provision m 
law which gives the charge gave a right 
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recover interest as well. It follows there, 
fore that both these appeals must be 
allowed, and the decrees of the lower 
Courts in both the suits set aside. 0. S. 
No. 114 of 1934 will be dismissed, the 
parties bearing their own costs throughout. 
In the other suit 93 of 1929, there will be 
a decree in favour of the plaintiff for 
Es. 7879-5.4 with interest on the principal 
amount of Rs. 4585 at six per cent, per 
annum from 22nd March 1934 till date of 
payment against defendant 1, Purusho. 
tham Naidu, tho suit being dismissed but 
without costs as against the other defen. 
dants. Time for payment six months from 
this date. The appellant in Appeal No. 152 
of 1932 is entitled to get his proportionate 
•costs of the appeal from defendant 1. Tho 
respondents will bear their own costs in 
this appeal. 

C.R.K./b.Ij. Order accordingly. 
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Venkatasubba Rao and 
Abdur Rahman JJ. 

Bhamidipali Satyanaraijana, Beceiver, 
Chinchinada Estate — Appellant. 

V. 

Alluri KrisJuiamraju — Respondent. 

Letters Patent Appeal No. 116 of 1935, 
Decided on 3rd December 1937, against 
•Judgment of Wadsworth J., reported in 
AI B 1936 Mad 10. 

Mftdraa Eitatei Land Ad (1 of 1908), S. 42 
““Decree cannot be patted for back rent alto. 

A retrospective cQect cauuot be given to au 
adjudication under S. 42 and bcncc a decree in 
respect of an excess area cannot be granted for«thc 
past fasiis also. [p 459 q 2) 

P. Satyanarayana Bao and A. Satya- 
narayana — for Appellant. 

V. Rangachari — for Bespondent. 

Venkatasubba Rao J. — The point is 
•one of some dilliculty in regard to S. 42, 
Madras Estates Land Act (1 of 1908). The 
la^holder filed an application before the 
■Sub-Colleotor under S. 42 (2) praying for 
an alteration of the amount of rent in res. 
pect of the excess area in the defendant’s 
holding. The rent which was sought to 
be altered, was being paid under the terms 
•of a patta, which hod been for long in 
force. At that time there was a previous 
emt filed by the landholder, pending before 
the Sub-Collector, for rent under the Act. 
xhe defendant had pleaded that the rent 
claimed was excessive and issues had been 


framed in the suit. It was at this stage 
that the application under S. 42 (2) was 
made. The Sub-Collector heard the appli. 
cation and the suit concurrently and gave 
a consolidated decision, as it were, holding 
the defendant liable in respect of a largo 
excess area and passed a decree upon that 
footing, for back rent also, thus giving 10 . 
trospective effect to his adjudication under 
S. 42. It is not material to tho question, 
but it may be interesting to note, that tho 
patta rent was in respect of less than an 
acre and the area found by the Sub-Collec¬ 
tor was upwards of six acres. 

The short point raised by this Letters 
Patent apj^al is, whether the Courts below 
are right in holding that a decree can be 
granted in respect of an excess area for the 
past fasiis also. It w’ould be false analogy 
to refer to other sections of tho Act, or 
to other Acts which contain similar but 
differently worded provisions. S. 42 obvi- 
ously does not refer to land on which there 
has been a trespass, for, there are other 
sections dealing with cases of trespass. 
S. 163 refers to the ejectment of, and S. 45 
to the rent payable by, trespassers. S. 42, 
the provision with which we are concerned, 
is a special piece of legislation involving 
an invasion of accrued rights. Construing 
the section strictly—and there can be no 
doubt that such a provision should be so 
construed—we find it difficult to hold that 
retrospective effect was intended. The 
notion that the rent which has been ac- 
quiesced in, can be abruptly altered with 
retrospective effect, seems repugnant to 
every legal conception. Wadsworth J., from 
whose decision this appeal has been filed, 
was also of the opinion that back rent 
cannot be claimed, but he seems to suggest 
the sanctity of contracts, as the ground of 
his decision. We doubt, although we agree 
with his conclusion, if bis reasoning is 
correct, for the section seems to proceed 
upon the footing of an absence of contract. 
For instance in S. 44, which prescribes the 
rules for determination of alteration of 
rent, it is stated that the Collector should 
have regard inter alia to the fact whether 
the rent was a consolidated rent for the 
entire holding. This and other similar 
rules seem to exclude the idea of an inroad 
upon people’s rights where the tenancy has 
its origin in an express contract. 

In support of our view that 8. 42 does 
not refer to back rent, we may refer to the 
marked <»ntra8t of its wording to that of 
8. 45. The latter section deals, as already 
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stated, wiili the case of trespassers. It 
makes t)io jierson iu possession liable to 
pay not only what the Collector determines 
to be fair rent, but, in addition, such sum 
as bo may award as damaRes for unautho¬ 
rized occupation; thus, this section ex¬ 
pressly enacts that an amount in respect 
of a past period can he awarded. The 
omission of similar words in the section in 
question is siRnilicant. In the result, the 
judgment of Wadsworth J. is conBrmed 
and the Letters Patent appeal is dismissed 
with costs. 

C.U.K. p.s. Appeal (hsmisned. 
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IIORWILL J. 

Public Prosecutor — Appellant. 

V. 

Mariviuthu Gonnden and others — 

Respondents. 

Criminal Appeals Nos. 24.5 to 248 of 
1937, Decided on 19th November 1937, 
against order of the Stationary Second 
Class Magistrate of Omalur in C. C. Nos. 
1820 to 1829 of 1936. 

^ Evidence Acl (1872), S. 25—Excise Officer 
it not Police Officer within meaning of S. 25. 

Aa S. 25 refers only to a Police Ofliccr, a Court 
should not extend it to other classes of ofiicers 
merely on grounds of similarity of function, espe¬ 
cially in view of the fact that the Evidence Act 
was introduce! at a time when the methods of the 
police wore much more open to attack than they 
are now. Excise Oflicor is not Police Ollicer and 
hence the restrictive provisions of S. 25 should not 
be applied to Excise Officers: MR 2034 Cal 360 
(F B), Dissented. [P 400 G 2; P 4C1 C 1) 

Public Prosecutor in person. 

K. Aravamudba Ayyangar — 

for Pespondoits. 

Judgment.—It appears that the Excise 
authorities had reason to suspect that illicit 
distillation was going on in a certain area 
and posted a number of Sub-Inspectors and 
peons in various parts of a forest at the 
early hours of the morning in the hope of 
detecting illicit distillation. At about 6 A. M., 
P. Ws. 1 and 2 detected the accused pre’ 
paring wash for the purpose of distilling 
arrack. They then took the accused to the 
Excise Circle Inspector who charged them 
with having been in possession of 19 gallons 
of fermented wash fit for illicit distillation 
and asked them what they had to say. 
Each admitted the offence saying that they 
prepared the wash for distilling arrack for 
their private use at Deepavali. The Magis. 
trate who tried these accused acquitted 


thoni on the ground that the evidence of- 
P. Ws. 1 and 2 was not supported by that 
of such disinterested witnesses who could 
have been procured, and also because he* 
thought that although the accused had 
made a confession, yet it was not safe to 
rely on it, as it was retracted in Coui't. 
The Crown appeals on the ground that 
there are no sullicient reasons for acquit, 
ting the accused: and the learned Public 
Prosecutor contends that, on the evidence, 
the accused in these appeals should have 
been convicted. 

It is contended hy the learned advocate- 
for the accused that the evidence of confes. 
sions are inadtni.ssible and in support of 
this view ho has referred me in particular 
to 61 Cal 607,* in which a Full Bench of' 
live Judges, with one dissenting, held that' 
an Excise Ofliccr is a Police Ollicer within 
the meaning of S. 25, Evidence Act. They 
were of opinion that as a general principle 
of equity, it was difficult to distinguish 
lietween the position of an Excise Officer 
and a Police Officer and that an accused 
person was just as likely to be induced to 
make a confession on account of the official 
position of an Excise Ollicer as he would 
by that of a Police Officer. They further 
thought that the special provisions of the 
Bengal Excise Act make Excise Officers, for 
purposes of excise offences, Police Officers; 
and they pointed out that these officers had 
the same powers as Police Officers had 
with regard to the cognizance and investi¬ 
gation of offences. The Full Bench of the 
Calcutta High Court followed a Full Bench 
of the Bombay High Court, whose decision 
naturally turned on the interpretation of the- 
Bombay Excise Act which, in this respect,- 
is similar to the Calcutta Act, The Madras 
Act however does not give Excise Officers 
quite the same powers as the Bombay and 
Calcutta Excise Acts, and for that reason 
this Court has on three occasions held that 
for the purpose of S. 25, Evidence Act. aO' 
Excise Officer is not a Police Officer. B 
appears to me that as S. 25 refers only to* 
a Police Officer, a Court should not extendf 
it to other classes of officers merely o^r 
grounds of similarity of function, especially! 
in view of the fact that the Evidence Act 
was introduced at a time when the methods^ 
of the police were much more open tOj 
attack than they a re now. I therefor^ 

1. Amin Sharig v. Emperor, (1934) 21A ^ 

580=1934 Or 0 841=160 1 0 661=85 Or 

1071=61 Cal 607=69 0 L J 656=88 0 W x« 

930 (F B). 
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'respectfully agree with the learned Judges 
jof this Court who have held that the res. 
;trictiv 0 provisions of S. 25 should not be 
applied to Excise Officers. 

That a confession was made by the 
accused to the Excise Inspector appears 
not to have been denied by them in the 
first instance; and the confessions were 
recorded in writing and bear the thumb im. 
pressions of the accused. Apart from these 
confessions, we have the evidence of P. Ws. 1 
and 2; and I can see no reason why they 
should implead innocent persons who were 
not found with the implements said to have 
been with the accused. The Excise Officers 
were lying in wait from the early hours of 
the morning looking for persons who were 
illicitly manufacturing wash for distilla. 
tion; and it can hardly be expected that 
disinterested persons would be willing to 
leave their beds and sit before dawn with 
the Excise Officers in the forest on the 
ohances of their being able to render some 
assistance to them. I do not think that 
public opinion has yet reached the stage 
where villagers are prepared to undergo a 
great deal of inconvenience and discomfort 
for the detection of minor crime. There 
seems to be no reason at all why the learned 
Magistrate should have rejected the evi- 
dence of P. Ws. 1 and 2, especially when it 
was reinforced by the confession of the 
Accused to the Excise Officer. The appeals 
are therefore allowed. The accused are 
<5onvicted^ under 8. 55 (g), Madras Abkari 
Act of being in possession of three pots of 
wash for the illicit distillation of arrack. 
They are sentenced to one month’s rigorous 
imprisonment and a fine of Rs. 100 each or 
a further one month’s rigorous imprison. 
<nent in default. 

C.R.K./d.s. Appeals allowed. 
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Pandrang Row and 
Abdur Rahman JJ. 

^amahrishna Eeddy and another — 

Appellants. 

V. 


Official Receiver, Bellary and another- 

Bespondenf 

Letters Patent Appeal No. 69 of 193 
DMided on let November 1937, again 
order of Burn J„ D/. 6th March 1936. 

Incolveacv Act (1920), S. 75 ( 
— AnpUcation by creditor on beb^ of oth 
credltorf to District Judge to modify his p»d 
cotier t order of ennuiment by vettiae intc 
waftortole in Olficiel Rocelw 5u debudl 


to unpaid creditors were paid — Order of Dis¬ 
trict Judge rejecting application is appeal- 
able. 

A creditor on bobalf of him?el{and other credi¬ 
tors m.ado an applic.ation to the District Judge 
under S. 161. Civil I’. C.. rend with S. 5. Provin- 
cial Insolveucy Act. praying that the order annul¬ 
ling the adjudication passed ly the predecessor of 
the District Judge should be modified by vc-sting 
the insolvent’s estate under S. 37, Provincial 
Insolvency Act, in the Ofiicial Receiver till the 
debts due to the unpaid creditors were paid under 
the insolvency law. The District Judge refused 
to modify the order of bis predecessor : 

Held that the order of the District Judge was 
appealable with leave of the District Judge or of 
the High Court. [P 402 C 1] 

V. S. Narasimhachar — for Appellauts. 

B. Somayya and T. M. Venugopala 
Mudaliar — for Respondents. 

Facts. — One K was adjudicated insol. 
vent in 1929 by the District Judge of 
Bellary. He did not apply for discharge 
within the period limited. He died and 
his son T applied in 1931 to the District 
Judge for annulling the order of adjudication. 
The District Judge annulled the adjudication 
under S. 43, Provincial Insolvency Act and 
vested the property in one S, until the 
payment of debt due to L. In 1934 one M 
on behalf of himself and other creditors 
moved an application under S. 151, Civil 
P. C., read with S. 5, Provincial Insolvency 
Act, praying that the order annulling the 
adjudication may be modified by vesting 
the insolvent’s estate under S. 37, Provin. 
cial Insolvency Act in the Official Receiver 
till the debts due to the unpaid credi. 
tors are paid under the insolvency law. 
The allegations were that the son T played 
fraud upon the Court by giving notice only 
to one creditor L, and that no notice was 
served on the other creditors and that 
immediately alter the order of annulment 
the property of the deceased had been 
mortgaged by the son. The District Judge 
dismissed the application on the ground 
that “the insolvency had been annulled 
and be had no jurisdiction over the estate 
except in accordance with that order”. 

Against this order the creditor M pre.^ 
ferred a 0. M. A. to the High Court and 
pray^ for leave to appeal under 8. 75 (3), 
Provincial Insolvency Act. In the High 
Court, Burn J. refused to give leave to 
append on the ground that the order of the 
District Judge refusing to modify the order 
of his predecessor passed nearly three years 
ago was not an appealable order. Against 
this order the present Letters Patent 
appeal was preferred. 


/ 
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Judgment. — The provisions of S. 75 
(3), Vn ivineial Insolvency Act clearly show 
that the order of the District Judge of 
Bt'llary dated 28th September 1934 and 
;:nado in I. A. No. 409 of 1934 in I. P. No. 4 
!'>f 1929 13 appealable with the leave of the 
:’l>istrict Court or of the High Court. We 
are therefore unable to concur in the view 
of our learned brother Burn J. that the 
order is not appealable at all. Further the 
circumstances of the case clearly demand 
that leave to appeal should ho given, 
there having been no decision on the merits. 
The appeal is therefore allowed and leave 
to appeal from the order of the District 
Court, Bollary, granted. There will be no 
order as to costs in this appeal. 

c.h.k./d.s. Appeal alloived. 

A. I. K. 1938 Madras 462 
Stodaut j. 

In re Hilton Brown — Petitioner. 

Civil Revision Petn. No. 1369 of 1937, 
Decided on 8th December 1937, from 
decree of District Munsif, Vellore, D/. 3rd 
July 1937. 

Madras District Municipalities Act (5 of 
1920), Scb. 4, Rr. 18 and 19 — Profession tax 
in case of Government servant is to be calcu* 
lated on half yearly income irrespective of fact 
that he has received salary out of India for 
portion of the period. 

In case of a Government servant, the profession 
tax is to be calculated on the half yearly income 
irre.spective of the fact that ho has received bis 
salary out of India for a portion of tho period. So 
also profession tax is payable whether the income 
or gain arisiug from the p^o{os^ioD is capable of 
being assessed to income-tax or not. [P 462 C 2] 

K. Rajah Aiyar and K. S. Ramamurthy 

—for Petitioner. 

Order.—Mr. Hilton Brown waa Collec. 
tor of North Arcot with headquarters at 
Vellore, in the year 1934 and he went to 
England on leave on 5tb July 1934. For 
the half year, lat April 1934 to 1st October 
1934, he became liable to profession tax 
and education tax and he was assessed on 
the basis of the emoluments he received 
from the Government during that period 
Ist April 1934 to Ist October 1934, inclu’ 
ing, that is to say, the salary paid to him 
at some places out of India for the period 
from 5th July 1934 to Ist October 1934 
He has however paid tax on the basis of 
salary received from Ist April 1934 to 5th 
July 1934, namely the period when ho was 
in India. The Municipal Council 61ed a 
small cause suit against him for the 


balance and the suit has been decreed in 
his absence. He sent a written statement 
by post from England but this was rejected 
which of course was perfectly correct. 
I am told however that no evidence ^Ya^ 
given on behalf of the plaintiff Munici¬ 
pality and I am asked on that ground to 
set aside the decree and order a retrial 
when Mr. Hilton Brown would of course 
have an opportunity of stating his case, 
But I do not think there is any use order¬ 
ing a retrial because I think the petition is 
l)ound to fail on the merits. Mr. Hilton 
Brown s profession tax must be calculated 
on his half yearly income and there is an 
end of it. 

Tho argument that only that part of the 
income must be adopted as the basis of 
assessment which was actually received in 
India is based on Rr. 18 and 19, Sch. 4, 
District Municipalities Act. R. 18 provides 
in the case of business concerns that th^ 
basis of the half yearly assessment shall bej 
not the actual income derived from the: 
business during that half year but one-j 
half of tho profits of the whole year whicbl 
have been accepted as the basis of the 
assessment of the annual income-tax. For 
instance if a company or an individual 
trader earns Rs. 1200 in the first half 
year and Rs. 3000 in the second half year 
he is not assessed as in Class 9 for the 
former and as in Class 7 for the latter 
period. But his total income is taken S9 
Rs. 4200 and he is assessed on each half 
year in Class 8 on the footing that his 
income is Rs. 2100 for each half year. 
Again the explanation to R. 19 makes it 
obligatory on the Municipality to accept 
for the purpose of assessing profession tax 
the figures accepted by the income-tax 
authorities for the purpose of sissessinS 
income-tax. 

Now, on tho emoluments drawn by Mr.J 
Hilton Brown after he left India on 5tb 
July 1934, he was not liable to pay IndiaUi 
income-tax. Therefore he argues that po^i 
tion of his salary cannot be taken into 
account as part of the half yearly salaryj 
arising from his profession. But surely 
profession tax is payable whether incomfl 
or gain arising from the profession is 
able of being assessed to income-tax or not- 
I do not think it would serve any usefol 
purpose to reopen the case. Petition 
misMd. Written and pronounced in Ooort. 

C.R.K./R.M. Petition dimissid> 
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Pandrakg Row and Abdtir Kahman JJ. 

Ladooram Sowcar and anothei — 

Appellants. 

V. 

Nidamarti Jala Duigaprasadaiaijudu 

—Respondent. 

Letters Patent Appeals Nos. 101 of 1935 
and 8 and 9 of 1936, Decided on 10th 
November 1937, against decree of Wads, 
worth J., reported hi AIR 1936 Mad GS7. 

Tretpau—Action againit trespasser — Relief 
it pottettion and not damages. 

In cases of actual eocroachment or trespass by 
the encroacber on the land of owner, the appro* 
priate remedy is delivery of possession totbeowner 
and not the award of damages. [P 463 C 2] 

P. Somasundaram — for Appellants. 

C. Rama Eao — for Respondent. 

Pandrang Row J.—These appeals arise 
out of two second appeals, namely Nos. 894 
and 895 of 1931, which in their turn arise 
out of two connected suits of 1923 on the 
file of the District Munsif’s Court of Vizaga. 
patam. One of them was instituted by 
the partners of Baughmul Sowcar against 
Mr. Jala Durgaprasadarayudu, a lawyer of 
Rajahmundry, and the other suit was by 
the lawyer as the plaintiff and the Sowcars 
as the defendants. The suits arose out of a 
dispute regarding the boundary between the 
properties belonging to the two parties on 
the Beach Road at Vizagapatam. The dis. 
pute was originally taken to the notice of 
the Survey Officer and after a decision by 
the survey authorities these suits were filed, 
both parties being dissatisfied therewith. 

Speaking broadly, the dispute relates to 
three items: (l) The road which lies bet. 
ween the two properties which was claimed 
by Mr. Jala Durgaprasadarayudu as a 
common or joint road, but which according 
to the Sowcars was their own exclusive 
property) (2) that the wall built between 
the properties by the Sowcars and a small 
strip of land varying in width from li to 
2* feet by the side of it constitute an 
s^oachment by the Sowcars on Mr. Jala 
IJwgaprasadarayuda’s property; and ( 3 ) that 
there was also an encroachment of about 
Of square yards by the Sowcars by building 
an extension of the kitchen in their pro¬ 
perty. It was fonnd by both the Courts 
below that the road in question was the 
exolMive property of the Sowcars and that 
finding, in our opinion, was not open to 
question m second appeal and there has 
been no interference with that finding in 


second appeal. As regards the encroachment 
by extending the kitchen also there has 
been no interference in second appeal. It is 
as regards the second item whicli relates to 
the wall and the strip of site adjoining it 
that Wadsworth J. modified the decree of 
the lower Appellate Court and directed the 
restoration of the first Court's decree relat¬ 
ing thereto. The point involved was not 
whether it was an encroachment or not, 
because the fact of the eucroachrnent was 
established beyond doubt to the satisfaction 
of both the Courts below. Bub Wads, 
worth J. thought that the lower Appellate 
Court was not justified in modifying the 
decree of the first Court for delivery of 
possession of the portion encroached upon 
by substituting a decree for money damages 
instead. It is contended before us in Letters 
Patent Appeal No. 101 of 1935 that this 
interference in second appeal was not justi. 
fied or proper. In the other Letters Patent 
appeals by Mr. Jala Durgaprasadarayudu, 
the finding about the ownership of the road 
in favour of the Sowcars is questioned as 
well as the disallowance of the claim to 
recover possession of the small extent of 
3| square yards encroached upon by the 
Sowcars. 

The facts of the case need not be narrated 
further for the purpose of deciding these 
Letters Patent appeals. Reference has been 
made to a number of cases and in particular 
to 12 Rang 200.^ This however is a case 
in which we are not concerned with an 
invasion of one man’s rights of easement by 
another, but with an actual encroachment 
or trespass by one on the property of 
another. In the latter class of cases, there 
is, in our opinion, no scope for the conten. 
tion that money damages may be given in 
certain circumstances. The decisions which 
deal with the question of awarding damages 
as the more appropriate remedy instead of 
an injunction do not apply to the present . 
case where the encroachment has been 
established, and there is no other remedy 
possible except that of delivery of posses, 
sion. We are therefore of opinion that so 
far as the wall and the strip of site adjoining 
it are concerned, the proper decree to be 
passed in the suit is the decree that was 
passed by the first Court and that portion 
of the decree of the first Court must there¬ 
fore be restored; it would thus follow that 
so far as this item of encroachment is con. 

1. PasandaoDg Bazaar Co. Ltd. v. Ellermao’s 

Arraean Rica and Trading Co. Ltd., (1984) 21 

AIB Bang 144=16110 198=12 Bang 200. 
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corned, the decree of Wadsworth J. is right 
though not for the reasons given by him. 
Ag regards the kitchen, no doubt the same 
conclusion ought to follow but it is found 
t!\at in lieu of square vards which has 
been encroached upon, Mr. Jala Durga- 
prasadarayudu has got nearly 6 square 
yards belonging to the Sowcars in the very 
same neighbourliood and remains in posses, 
sion thereof. Ho cannot, in our opinion, 
be allowed to have these 3^ square yards 
while keeping in his possession the 6 square 
yards, which do not belong to him. In 
these circumstances wo do not propose to 
interfere in appeal with tho decree of the 
Courts below so far as this item is concerned. 

.Vs regards tho road, the concurrent find, 
logs of fact by the two Courts in tho 
mofussil really conclude the matter and wo 
see no reason to suppose that those findings 
are not supported by tho evidence. Tho 
Sosvear's house has been occupied for very 
many years and there is a good deal of 
evidence to show that the road in question 
has been used only by people who occupied 
the house and as part of the Sowcar’s 
property. There is no case made out for 
interference with the findings of fact so far 
as this road is concerned. The question of 
costs has ))een raised in all these appeals. 
The order passed by the first Court was 
that all parties must bear their own costs 
and this was interfered with by the lower 
Appellate Court which substituted money 
damages instead of delivery of possession of 
the encroached site after removing tho wall 
thereon. Now that that modification of the 
decree has been found to bo wrong, there 
cannot be any justification for any change 
in the first Court’s order relating to costs. 
As these appeals have failed in part and 
succeeded in part, we think, in the circum. 
stances of the case, the proper order to pass 
is that the parties should bear their own 
costs throughout, that is to say, in all the 
Courts including this Court and in these 
appeals. 

C.R.K./b.d. Order accordingly. 
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In re Kalli Koravan — Appellant. 

Crimfnal Appeal No. 457 of 1937, Deci. 
ded on 19th November 1937, against the 
sentence of Court of Session, Coimbatore 
Division, D/- 5th August 1937, 

Criminal Trial—Trial by jury—Theft case— 
Evidence against accused being of woman who 


received stolen property from accused—Judge 
in his charge to jury not pointing out with 
cient force, unsafety of relying on her evidence 
—Omission amounts to misdirection. 

Where in a theft case the only evideacecoanect. 
ing the accused with the ofleuce was the evidence 
of a woman who b.ad received stolen property from 
the accused, the position of that woman is little 
different from tliat of an accomplice and it tho 
Judge in his charge to tho jury does not point out 
with suflicient force, the uusafety of relying on 
her evidence, the statement of tho Judge amounts 
to misdirection. [Pi6l0 2] 

Public Prosecutor — for the Crown. 

Judgment. — That the offence com. 
plained of was committed there can be no 
doul)t; but tho only evidence connecting 
tho accused with tho offence was that of 
P. W. 3, who is undoubtedly an habitual 
receiver of stolon property. The learned 
Sessions Judge in charging tho jury said : 

Gentlemen, tho evidence of P, W. 3, which 
alono connects tho accused with the crime appears 
to show that she is not as innocent as she pre* 
tends. It is by no means unlikely that she is the 
receiver of tho stolen property. It is for you to see 
whether her evidence can be believed when she 
says that she did not know that M. Os. 2 to 5 
were stolen when the accused pledged them with 
her. If sho bad received stolen property knowing 
them to be stolen, she would certainly not own it 
here. But however it is for you to see bow far 
you should discredit her evidence regarding the 
fact that she received the properties from the 
accused. 


If you, Goutlcmen, do not believe her evidence, 
then there is nothing to connect the accused with 
these properties; and you will have to find him 
not guilty. But, if you feel that she is speaking 
the truth when she says that the accused pledged 
the vessels with her, then in the absence of a 
satisfactory explanation on the part of the accused 
as to how he came by them, it is open to you to 
find that ho is guilty. (In paras. 12 and 18 of the 
lower Court's judgment.) 

This statement, although correct, did 
not, I think, point out with sufiBcient force 
the unsafety of relying on her evidence; for 
her position was very little different from 
that of an accomplice. The learned Ses 
sions Judge then pointed out to the Jury! 
that tho absconding of the accused was ftj 
point against him, although it appears m 
doubt whether he was not absconding ove^ 
before the offence was committed. R 
with some reluctance that I describe tM 
above as a misdirection; but I am justifies 
in my opinion by the remarks of the 
learned Judge who admitted the 
who expressed a like opinion. The 
is accordingly allowed and the convietto® 
and sentence set aside and the appsh^ 
ordered to be set at liberty. 

c.r.k./d.s. Conviction set 
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Marixjappa Nadar and another — 

Appellants. 

V. 

'Bamanuja Naick and olher& — 

Respondents. 

Second Appeal No. 621 of 1933, Decided 
on 23rd September 1937, against decree of 
Sub-Judge, Ramnad at Madura, in A. S. 
No. 39 of 1932. 

Morlgage—Mortgage of four items by .1 for 
himself and his sons to C and D— Purchase by ,4 
•of remaining six items—To raise moneyforpur- 
•chase A mortgaging all ten items to P —Suit by 
C and D on their mortgage without impleading 
■P—proceeds being insufficient G and D 
obtaining personal decree for remainder and 
•Attaching remaining six items—During attach¬ 
ment sale of six items to P —Suit by P on his 
mortgage—P held not precluded from bringing 
mortgage suit against six items by reason of 
purchase during attachment—Shares of sons in 
'items 1 to 4 held liable. 

One A, on behalf of himself and his sons mort¬ 
gaged four items of property to B who represented 
'OandP. Subsequently A purchased the remaining 
«ix items of property but as he had not sufficient 
unoney to pay for the whole of the consideration, 
he mortgaged all the ten items in favour of P. 
Later on, G and D brought a suit for sale with 
regard to the four items mortgaged to them and the 
.property was bought in auction by them. P waa 
not made a party to this suit. As the property did 
• not fetoh an amount suOicieDt to meet the whole 
of the mortgage debt, C and D obtained a personal 
decree for the remainder and in execution of that 
-decree they attached the remaining six items of 
the property. During attachment these six items 
■of property were sold to P in partial discharge of 
■mortgage. P brought a suit for sale of all the ten 
items of the property : 

Held that the sale to P during attachment was 
void by virtue of S. 64, Civil P. 0., and as the sale 
was void, P became a simple mortgagee, the posi. 
"tlon which he occupied before the sale took place. 
The decree-holder could not be heard to say in the 
-same breath that there was no sale binding on him 
because the property was under attachment and 
that there was a sale which extinguished the 
/^rtgage. Hence so far as G andZ) were concerned, 
P « mortgage existed over all the ten items of pro- 
jtt*t as it did prior to the sale of six items to 
and therefore he was not precluded from 
"bringing a mortgage suit against the six items. 

CP 466 0 2; P 467 0 1] 

iiela further that the mortgage to P was a dis- 
tinot tmnsaotion and as it was exeoated to pay off 

^ entitled to proceed against 

ibe share of the sons In items 1 to 4. CP 467C2] 

K. S. Sankara Iyer — for Appellants, 

R. Viswanathan and S. Tyagaraja lyar””* 

_ , for Bespondents. 

Juagmant.—Oo Isfc October 19U, defen. 
•dant 1, on behalf of himself and his sons, 
mortgaged four items of soit property to 
-defendant 8, who represents also defen. 

1938 M/59 & 60 
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dants 6 and 7. Towards tho end of August 
1916, defendant 1 purchased the remaining 
six items of the suit property; but as he 
had not sutlicient money to pay for the 
whole of the consideration, ho mortgaged 
all the ten properties in favour of the plain- 
tiff on 30th August 1916. In 1921 defen- 
dants 6 and 7 brought 0. S. No. 28 of 1921, 
a suit for sale, with regard to the four items 
of property mortgaged to them and the 
property was bought in auction by defen- 
dants 6 and 7. The plaintiff was not 
impleaded in that suit. As the property 
did not fetch an amount sufficient to meet 
the whole of the mortgage debt, defen. 
dants 6 and 7 obtained a personal decree 
against defendant 1 for the remainder; and 
in execution of that decree, they attached 
on 31sb May 1926 the remaining six items 
of the suit property. On Ist October 1926, 
while the attachment was subsisting, these 
six items of property were sold to the 
plaintiff for Rs. 500, the consideration not 
being paid in cash, but credited to the 
mortgage debt by way of partial discharge. 
In October 1928, defendants 6 and 7, who 
had brought the six items to sale in pursu¬ 
ance of their attachment, were resisted in 
delivery proceedings. The plaintiff was 
unsuccessful in the consequent claim peti- 
tion and he therefore brought the present 
suit on 6th December 1928, which is a suit 
for sale of all the ten items of property. 

The questions that arise in this appeal 
are whether, in view of the fact that the 
plaintiff purchased the six items, he is pro- 

eluded from bringing a mortgage suit against 

the six items and whether the plaintiff is 
entitled to bring to sale the share of defen. 
dants 2 to 5 in the four items. The Courts 
below decided both these points in favour 
of the appellants, except for a small change 
made by ihe Appellate Court, and these 
points have been made the subject of a 
memorandum of crosa-objections. The 
appeal arises because of an apparent omis- 
sion of the lower Appellate Court in not 
making it clear that the Rs. 500 could be 
paid only out of the sale proceeds for the 
3/8th share of the four items. Admittedly, 
this is a mistake and so no discussion on 
that point is necessary. It is only the 
memorandum of oross-objections that needs 
further discussion. 

The argument advanced on behalf of the 
appellants was that althongh, because of 
the prior attachment, the sale Is not bind- 
log on defendants 6 to 8, yet as there 
was a sale the mortgage was extinguished 


4G6 Madras 


Mariyappa 7. Ramanuja (llorwill J.) A. I.R^ 


thereby and no mortgage suit therefore 
lies with resi)ect to these six items of pro¬ 
perty. The argument on behalf of respon¬ 
dent 1 was that by virtue of S. 101, Trans- 
fer of Property Act, as it was before the 
amendment, there was a continuance of 
the mortgage if it was in the interest of 
the purcliaser to keep the mortgage alive; 
for S. 101 makes no mention of intention. 
Although it has been found that the plain¬ 
tiff had no knowledge of the attachment; 
yet as it was in his interest at the time of 
the sale to keep the mortgage alive, it must 
be deemed that the mortgage did continue 
for his benefit even after the sale; and as it 
was not extinguished, ho is permitted to 
bring this suit on the mortgage. This argu- 
meet was souglit to be reinforced by an 
argument from analogy based on 69 M L J 
566‘ which follows 47 Mad 551." The 
earlier decision is to the effect that if in a 
mortgage sale a puisne mortgagee is not 
impleaded, the auction purchaser is entitled 
to bring a separate suit against the puisne 
mortgagee, which necessitates the concep. 
tion that in spite of the fact that the mort. 
gage was extinguished by a sale of the 
property, yet for certain purpose it is 
considered to continue. The opinion of 
.\nanthakri3hna Ayyar J. was there referred 
to with approval and the reason given by 
Ananthakrishna Ayyar J. for holding that 
the mortgage must he considered to be 
subsisting is that : 

The circumstance that the mortgagee filed a suit 
agaiuat a wroug pcrsou does not affect the rights 
of the real owners of the equity of redemption. If 
it does not affect them at all, oue fails to see bow 
they could bo heard to say that by virtue of the 
prior suit, which admittedly does not affect them, 
a (secoud) suit against them is not maintainable. 
So far as they are concerned the second is the only 
suit against them and the first suit and the pro'- 
ccedings connected with the same must bo taken 
to be non est in the eye of the law. 


kept alive. This principle, it is argued, was- 
recognized by S. 101, Transfer of Property 
Act. A reference has been made on behalf 
of defendants 6 to 8 to 65 M L J 819,^ in 
which it was held tiiat an extinguished 
mortgage cannot be revived when the pro¬ 
perty is attached; but in that case the- 
attachment took place a considerable time 
after the property was purchased. In the 
present case the purchase was made during 
the continuance of the attachment. 

Whatever may be the merits of the- 
above argument, it seems to me that in 
view of the terms of S. 64, Civil P. C., the 
purchase from the point of view of defen. 
dants 6 to 8 must be deemed to have been- 
non existent. It has to be remembered, 
here that defendants 1 to 5 have no in¬ 
terest in the suit at all; for, their property 
has been sold and no personal remedy, 
against them now exists. S. 64, Civil P. CJ 
goes so far as to say that where an attach-J 
ment has been made, any private transfer 
shall he void as against all claims enforce-j 
able under that attachment. If the sale is 
void, then the plaintiff becomes a simple! 
mortgagee. The fact that as against de-j 
fendants 1 to 5 he is something more than 
a mortgagee cannot affect his position vis 
a vis defendants 6 to 8. Certain remarks- 
in the judgment of their Lordships of the- 
Privy Council in 29 Cal 154,^ are I think 
very pertinent to the subject now under- 
consideration. There, pending attachment,, 
the judgment.debtor mortgaged the pro¬ 
perty, and according to the terms of the 
mortgage, the mortgagee was to discharge 
two prior mortgages which existed even 
before the attachment. The decree-holder 
then sought to sell the property free from 
the mortgages. His argument was that 

by his mortgage the prior mortgages had- 

been extinguished, that therefore the pro- 


Many cases have been cited to show t! 
no distinction can be drawn l)etweou 
rights obtained by a purchaser in a Co 
auction and those of a private purcha 
of a mortgaged property and that the pc 
tion of an auction.purchaser is theref 
precisely the same as that of the plaint 
who purchased the mortgaged proper 
It is therefore argued that for certain pi 
poses the mortgage can be considered to 


1. Venkatasami Chettiar v. Sankara Nara^ 

Chetbiar, (1986) 22 A I R Mad 12 = 154 
623=58 Mad 825=69 M L J 566. 

2. Venkab Reddy V Kunjappa Qoundan. (li 

HAIR Mad 660 = 83 I 0 lOQQ — i?' ’ 
661 = 46 M L J 391. : 


porty could not be sold subject to mort¬ 
gages that had already been extinguished, 
and that the subsequent mortgage was not 
binding on him at all. The re^t onhis• 
argument w’as that he was to derive ^ 
benefit from the mortgage made during 
attachment. Their Lordships of the Privy 
Council however repelled these arguments. 
They said : . 

Nothing can be clearer than that the intenh^ 
of the parties to this transaction was to giv^ 

3. Daso Polai v. Narayana Patro, ( 1933)20 AIR 
Mad 879 = 148 I 0 1121 = 57 Mad 196 = 69- 
M L J 819. 

4. Dinobundu Shaw Chowdhury v. 

Daai (1902) 29 Cal 154 = 29 I A 9=6 0 « s*' 
209 (P C). 


d 



Mariyappa v. Ramanuja (Uorwill J.) Madras 467 


Mustafi a charge for Rs. 40.000 on the property in 
question in priority to all other charges if any. 
The property being represented as unencumbered, 
the statement in the judgment of the High Court 
that it was intended to keep the two old mortg.ages 
alive is open to criticism. But it does nob aSect 
the substance of the case. The respondents were 
intended to have the first and only charge, and it 
is idle to contend that there was any intention to 
extinguish the old mortgages for the benefit of the 
execution creditor or any purchaser at the she* 
rifT’s sale. 

Towards the end of the judgment they add; 

The last point urged by the appellant's counsel 
was that, whatever the intentions of the parties 
may have been, S. 27G (the present S. 64) of the 
Civil Procedure Code rendered the mortgage for 
Rs. 40,000 wholly void as against the appellant. 
So to construe this section would be quite wrong. 
So far as the mortgage for Rs. 40.000 prejudiced 
the execution creditor, it is void as against him ; 
bub the section does not render void transactions 
which in no way prejudice him ; and to hold the 
mortgage void so as to confer upon him a benefit, 
which DO one ever intended he should have, is 
entirely to ignore the object of the section and to 
prevent its obvious meaning. It is impossible to 
hold that the effect of that section is to give an 
execution creditor an unencumbered fee simple 
instead of an equity of redemption against the 
intention of the parties. 

It seems to me that the present case is 
an even stronger one from the plaintiff’s 
point of view. In that case there was a 
basis for an argument that the mortgagee 
intended to extinguish the prior mortgages 
and that as the prior mortgages were paid 
off they ceased to exist and that the sub. 
sequent mortgage was not binding on the 
decree.holder ; but in the present case the 
effect of rendering the sale void as against 
the decree.holder is to place the plaintiff 
in precisely the same position as if the sale 
bad never taken place. The decree.holder 
cannot be heard to say in the same breath 
that there was no sale binding on him 
because the property was under attach, 
ment and that there was a sale which 
■extinguished the mortgage. I therefore 
*bold that the effect of the attachment is 
that as far as defendants 6 to 8 were con- 
Icerned, the old mortgage of 30th August 
il916 exists over all the items of the pro. 
i^rty just as it did prior to the sale in 
October 1926. The plaintiff does not desire 
any decree against defendants 1 to 5 
because the personal remedy has now been 
lost by lapse of time and they have now 
no rights in the properties mortgaged. 

The other question raised in this appeal 
18 whether the plaintiff is entitled to pro. 
^ against the share of defendants 2 to 4 
in items 1 to 4. The argument of defen- 
dants 6 to 8 is that the mortgage of 80th 


August 1916 is not binding on dofen. 
dants 2 to 4. W ith regard to the other six 
items defendants G to 8 cannot raise any 
objection; for, if tho purchase of the property 
was by defendant 1 only, then undoubt¬ 
edly the plaintiff can proceed against the 
whole of that property ; if the purchase 
was by defendants 1 to .5, then also the 
property will be liable, because tho pur- 
chase of the property in August 19lG was 
for their beneht, so that the plaintiff will 
he entitled to a decree against the six items. 
The dispute is therefore with regard to the 
four items of property. It is argued on 
behalf of defendants 6 to 8 that although 
the evidence shows that the mortgage 
actually took place a few days after the 
sale of the six items to defendant 1, the 
mortgage and the sale are in effect one 
transaction ; for defendant 1, knowing that 
he had no money to pay the vendor, had at 
once to mortgage the property to raise money 
to pay the sale price. These two acts can 
however amount to one transaction only 
if tho parties to the mortgage and the sale 
looked upon them as one transaction ; but 
there seems to be no evidence in this case 
that the vendor had anything to do with 
the mortgage or, more important still, that 
the plaintiff had anything to do with the 
sale. ^ The mortgage does of course show 
that it was effected in order to raise money 
for the purchase of lands; but that does 
not make the mortgagee a party to the sale, 
although he knew that the sale had taken 
place and that the purpose of the money! 
advanced by him was to pay off the money! 
due to the vendor of the six items. I there- 
fore hold that the mortgage was a distinct 
transaction, and as the money was raised 
to pay off antecedent debts the mortgage 
is binding on defendants 2 to 4 also. 

Another argument of the learned counsel 
for the plaintiff is that even if the pur. 
chase was not for family necessity, it was 
not on that account necessarily void. The 
sons need not and have not repudiated the 
act of their father and until they do so the 
sale is binding an any person who may 
take the property from them. It is fur. 
ther argued that if the assent of defendants 
2 to 4 or those who acquired interest is 
necessary in order to make the property of 
defendants 2 to 4 liable, then that assent 
has been given by implication in the con¬ 
duct of defendants 6 to 8 in attaching the 
six items which were purchased by defen. 
dant 1 as the property of defendants 1 to 
5. .It ie unnecessary for me to express 
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any clofinite opinion on the validity of this 
argument in view of my finding that the 
mortgage debt is binding on defendants 
2 to 5. The result is that in view of my 
findings on the memo of cross-objections 
the appeal is dismissed : but as the appeal 
has not given rise to any discussion, there 
will be no order as to costs. The memo¬ 
randum of cross-objections is allowed with 
costs throughout. Time for redemption 
three months from this date. Leave to 
appeal is granted. 

C.R.K./d.S. A-ppeal dismissed. 
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Anantha Pattar — Appellant. 

V. 

Padmanabha Panikkar and others — 

Respondents. 

Appeal No. 378 of 1932, Decided on 4th 
November 1937, against decree of Sub- 
Judge, South Malabar at Palghat, D/. 18th 
July 1932. 


(a) Malabar Law—Karnavan—AcU of—Kar* 
navan entering into kuri chit transaction on 
behalf of tarwad — Transaction found on the 
whole to be prudent—Stake holder acting bona 
fide in admitting karnavan in the kuri chit — 
Transaction is binding on tarwad. 

Kuri chit trausactioD should be viewed not with 
reference to the rigorous test applied when deter¬ 
mining the validity of a borrowing but with 
reference to considerations of prudence and an 
honest esercise of discretion by the karnavan in 
the light of the circumstances of the case. 

[P 469 C 1] 


Where the karnavan of a tarwad enters into a 
kuri chit transaction as representing the tarwad 
and not in his personal capacity, and where hav¬ 
ing regard to substantial means of the tarwad and 
theprobabilitiesand risk involved in thetransactiou 
it appears that it is on the whole a prudent tran. 
eaction for the karnavan to enter into and that 
the stake holder has acted bona fide in admitting 
the karnavan in the kuri chit as representing his 
tarwad, the transaction is binding on the tarwad 
and its properties are liable for payment of money 
due in respect of the transaction. [P 459 c 2 * 

/ui M 1 u . P 470 0 ij 

(b) Malabar Law — Karnavan — Act* of — 

Mortgage executed by karnavan as represent* 
ing tarwad — Court ha* power to investigate 
into neccMity for imposing onerous terms and 
to reduce them reasonably. 

It is well within the power of the Court, when 
dealing with a mortgage executed by a person in a 
representative capacity to investigate the necessity 
lor imposing onerous terms upon the family or the 
tarwad which the executant represents and to 
^UM the terms to what may seem reasonable in 
the circumstances. [p 47Q q n 


B. Sitarama Rao and N. A. Krishna 
Ayyar — for Appellant. 

T. R. Yenkatarama Sastri, A. Siva- 
rama Menon and Parakat Govinda 
Menon — for Pespondents. 


Varadachariar J. — This appeal arises 
out of a suit to enforce a security bond 
(Ex. A) dated 15th December 1926, execu. 
ted by defendant 1 as the karnavan of a 
tarwad, charging the tarwad properties 
with the payment of moneys due for 16 
future instalments in respect of a kuri chit 
in which dofondant 1 had taken one share 
and successfully bid at an auction. The 
kuri was started on 17tb February 1924 
and was to run for 23 chits of Rs. 300 
payable half-yearly. The tarwad was 
undoubtedly possessed of substantial pro¬ 
perties which, it is agreed, yielded an 
annual income of about 10,000 paras of 
paddy. The greater portion of the lands 
was held by various people on kanom and 
it also appears that substantial amounts 
used to be received from time to time by 
way of renewal fees in respect of those 
kanoms. The above circumstances relat. 
ing to the financial position of the tarwt^ 
have been relied on by the parties in this 
case as supporting different points of view 
in respect of the question of law raised in 
the case. 


On behalf of the contesting defendants, 
who are some of the junior members of 
the tarwad, it has been argued that the 
financial position of the tarwad was not 
one in which it was necessary for the kar¬ 
navan to enter into an onerous transaction 
like membership in a kuri chit and that 
therefore the transaction as a whole includ¬ 
ing the security bond Ex. A is not binding 
on the tarwad. On the other hand, it hw 
been suggested on behalf of the plaintiff 
(the stake holder) that when a tarwad is 
possessed of sufficient means to make it 
likely that the karnavan can spare soino 
moneys from time to time, it is a prudent 
act of management on his part to 
into a kuri chit transaction for the beneo 
of the tarwad. We recognize t)iat ^ 
something to be said in favour of bot 
these points of view but it seems to us tna 
neither point of view should be exolusivwf 
insisted on in dealing with the que^io? 0 
the propriety of transactions of this km • 
These kuri obit transactions are w^ 
known in Malabar and so far as we 
been able to understand, 
to be freely entering into them on be 
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of their tarwad. In nooe of the cases 
arising out of such transactions has the 
Court applied the test applicable to a loan 
borrowed by a karnavan or by the manag¬ 
ing member of a Hindu family. There 
are at least two cases which have been 
brought to our notice in which learned 
Judges with considerable experience of 
such transactions on the West Coast have 
judged of the transaction more from the 
point of view of considering whether it 
was a prudent exercise of discretion on the 
part of the karnavan to enter into the chit 
transactions. One of them is a judgment 
of Benson and Sundara Ayyar JJ. in A. S. 
No. 218 of 1911 and the other is a judg. 
ment of the Travancore High Court repor. 
ted in 2 Travancore L. J. 443.* The 
result of the discussion before us inclines 
jus to the view that these transactions 
Ishould be viewed not with reference to the 
rigorous test applied when determining 
the validity of a borrowing but with 
reference to considerations of prudence and 
an honest exercise of discretion by the 
karnavan in the light of all the circum. 
stances of the case. The learned Subordi. 
nate Judge who dealt with this case in the 
lower Court is himself a gentleman of con. 
siderable experience of the West Coast and 
his judgment also had proceeded on the 
same lines. 

The evidence in the case clearly esta. 

blishea that the karnavan entered into this 

kuri chit as representing the tarwad and 

not in his personal capacity; such mem. 

bers of the tarwad as have given any indi. 

cation of their view in the matter have 

also treated this transaction as having 

been entered into on behalf of the tarwad. 

Mr. Venkatarama Sastriar who appeared 

for the contesting junior members placed 

strong reliance on the fact that the first 

three subscriptions for the kuri chit were 

nob even paid in cash by the karnavan but 

were treated as amounts lent by the plain. 

tiff to defendant 1 and that the same thing 

happened in connexion with the sixth in. 

stalment also. There might be some force 

in this argument if it was Mr. Venkata. 

rama Sastriar's suggestion that the tarwad 

had no means to pay the kuri chit instal. 

menta as and when they fell due, bub that 

certainly was nob his argument. It may 

be an accident that the karnavan had no 

cash on hand at the time or it may be an 

act of misoonduot o n hU part that though 

1. Ouepb Ittoop 7. Kriahnan, (1918) 3 Travan* 
ooxe L 7 448. 


he had the resources to pay the instal. 
ments in the ordinary course from out of 
his income, he did not pay. But we do 
not see how the plaintiff can be held not to 
have acted bona fide in admitting defen. 
dant 1 as a representative of his tarwad to 
membership in the kuri chit, when he 
knew that the tarwad was possessed of 
substantial means to enable defendant 1 to 
pay the instalments regularly. 

It also appears that about the time the 
kuri chit was started, defendant 1 had to 
repay some loans borrowed for what the 
evidence shows to be tarwad purposes. A 
sum of about Rs. 1100 was due under 
Ex. H for moneys said to have been 
borrowed for a kattu kalyanam in the tar¬ 
wad celebrated in 1919; and about Rs. 300 
had to be paid as subscription to another 
kuri which the tarwad admits to be a tar¬ 
wad transaction. These amounts were 
first included in the promissory note 
(Ex. L) executed by defendant 1 in favour 
of a shop run by the plaintiff and another 
partner. Ex. L-l includes subscriptions 
lent by the plaintiff to defendant 1 to meet 
the first three instalments of the kuri chit 
and Ex. L.2 is a consolidation of the pre. 
vious loans and this document was dis. 
charged out of the amount which defen. 
dant 1 obtained by his successful bid at the 
auction held on payment of the 7th instal. 
ment. The balance of the bid amount, 
namely about Rs. 1450, was paid over in 
cash to defendant 1, and the evidence 
shows that at least Rs. 300 out of this 
amount was paid in discharge of Ex. M, 
another promissory note loan due by defen. 
dant 1. The record discloses nothing as to 
what happened to the balance of Rs. 1100 
odd. On these facts, the lower Court 
has come to the conclusion that having 
regard to the friendly relations subsisting 
between defendant 1 and the other mem- 
bers of the tarwad at the time when he 
entered into this kuri chit transaction, 
there is no reason to suspect that it was a 
misuse of his powers or that he intended 
to defraud the tarwad by throwing upon it 
a liability for money which be ultimately 
intended to use for his own personal bene, 
fit. After a careful discussion of the pro. 
babilities and of the risk said to be 
involved, the learned Judge has come to 
the conclusion that it was on the whole a 
prudent transaction for defendant 1 to 
enter into and that the plaintiff acted bona 
fide in admitting defendant 1 into this 
kuri obit os representing the defendants’ 
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tarwad. Wo see no reason to differ from 
this conclusion. Tlie more fact that the 
njortj^iiLje bond, Kx. A, recites that a sum 
of Ks. 4/1.5.3.0 was paid to defendant 1 in 
cash instead of setting out the appro, 
priation made therefrom towards tlio 
amount due under Ex. L.2 does not seem 
to us to suggest any want of bona 6des 
because the details are fully recited in the 
endorsement on Ex. L.2 as well as in the 
plaintiff’s account. The learned Judge 
has however taken into account the 
onerous terms of Ex. A, and has come to 
the conclusion that there was no justifica. 
tion for making the tarwad properties 
liable to the full extent imposed by those 
terms. It is well within the power of the 
Court, when dealing with a mortgage exe. 
cuted by a person in a representative 
capacity, to investigate the necessity for 
imposing onerous terms upon the family or 
the tarwad which the executant represents 
and to reduce the terms to what may seem 
reasonable in the circumstances. It is in 
the exercise of this power that the learned 
Judge has reduced the liability of the tar¬ 
wad and its property. Against this reduc. 
tion, tho plaintiff has preferred the appeal 
and against the main decree the contesting 
defendants, i. o. the junior members, have 
filed a memorandum of objections. 

For the reasons above stated we do not 
think there is much substance either in the 
appeal or in the memorandum of objections 
so far as the question of the liability of the 
tarwad property is concerned. Mr. Krish. 
na Ayyar however, raised a special point 
in support of the appeal in so far as the 
personal liability of defendant 1 ns per tho 
terms of Ex. A is concerned. He invited 
our attention to the line of cases which the 
Courts, in dealing with bonds executed by 
members of a kuri chib to secure punctual 
payment of future instalments, have fre. 
quently declined to regard the provisions 
relating to interest as penal. With respect 
to this argument, it is sullicient for us to 
say that at this stage we are nob dealin« 
with the question of defendant Is personal 
liability under the covenants in Ex A It 
is perhaps possible to read the decree of 
the first Court as fixing even the quantum 
of his personal liability. We wish to make 
It clear that that question is left open and 
a 1 that we are deciding now is the extent 
of the liability of the tarwad and its pro 
Iierties It wiU be open to the lower Court 
when dealing with the plaintiff’s applica. 
tion for a personal decree against defen. 


A. I. R. 

dant 1, to deal with the question whether 
or not the plaintiff is entitled to enforce 
against defendant 1 all the stipulations in 
Ex. A, in respect of payment of interest. 
With these observations we dismiss the 
appeal as well as the memorandum of 
objections with costs to be paid to and to 
be received by defendants 3 to 7 and the 
plaintiff. 

C.R.K. R.ir. Appeal dismissed. 
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Secretarij of State — Appellant. 

V. 

Sree Hajah Venkata Kumara Mahi. 
pathi Surya Rao Bahadur Garu, 
Maharajah of Pithapur and others 
— Respondents. 

Appeals Nos. 475 and 584 of 1931, De. 
cided on 4bh November 1937, against 
decrees of Sub.Judge, Amalapuram, D/. 9tb 
March 1931. 

(a) Alluvion and Diluvion—Right to emergad 
land — Plaintiff claiming declaration of title to 
lanka lituated in river, eetablithing identihea* 
lion of part of lanka with site of land which for* 
belonged to him — Such identification is 
•urncient to support title by re-fornetion 
CUim bated on re^formation prevaiUuponclain 
bated on lateral accretion — Title founded on 
original ownership and identiheation of site it 
to be confined to re«formation of that site only* 

Whore the plaiotif! in a suit for a declaration of 
las title to a luoka situated iu a river, establishes 
idcDtification of part of tho suit lanka with the 
site of the land, which formerly belonged to him 
and which according to him was washed away by 
the river, such kind of identification is all that is 
required to establish title by ro- formation. The 
fact that between the submergence and the re' 
formation, the laud is wholly lost and absorbed» 
and no part of its surface remains capable of 
identification, in no way militates against ti^l^ 
based upon re-formation : 13 M I A 46? (PO)^ 
Pel. on. (p 473 C 3] 

Where there are two competing claims to landt 
one based upon re-formation, and the other based 
on lateral accretion, the former must prevail. 

[P 478 0 2] 

So also a title founded ou the original owner* 
ship and identification of site is to be confined 
prim.! facie with re-formatiou of that site only* 

10 Beng L R 400 (P G), Rcl. on. [P 474 C U 

(b) Alluvion and Diluvion— Right to emerj®*^ 
land—In case of river frequently throwing 
and washing away tankas, period of 70 ye*” 
submersion is not sufficient to amount to *11*“^ 
donment of right to land claimed on ground ot 
reoformation— Presumption is tbe other way* 

Iu the case of a river whose fluctuations m 
course and tendency to throw up and wash 
lankas is notorious, the more extension of the 
period of submersion to nearly 70 years is o®* 

i 


tm 


Secy, op State v. Maharajah of Pithapur (King J.) Madras 471 


-enough to support a finding that the plaintiff 
■olaiming title to a laoka on the ground of rc-for> 
.juation, must be deemed to have abandoned bis 
right to the land. [P 474 C 1] 

In normal cases the presumption must clearly 
be the other way, as in the nature of things the 
owner of submerged land can exercise no act of 
' ownership over it during the period of its submer¬ 
sion. [P 47a C 2] 

(c) Alluvion and Diluvion — Accretion — 
Land claimed at alluvial accretion — It i* not 
neceMary that its re-formation must be proved 
to have been gradual. 

With regard to land claimed as alluvial accre¬ 
tion, it is not necessary that its formation must be 
: proved to have been gradual. The recognition of 
title by alluvial accretion is largely governed by 
the fact that the accretion is due, to the normal 
action of physical forces and tbo word ‘gradual’ 
with its qualifications only defines a test rela- 
'tive to the conditions to which it is applied : 
Ain 1922 P G 105, Rd. on. [P 474 C 1, 2] 

Govt. Pleader —for Appellant. 

Advocate.General —for Respondents. 

King J. — These appeals arise out of a 
-suit brought in 1925 by the Maharajah of 
Pithapuram with the Secretary of State as 
the principal defendant, for a declaration 
■of his title to a lanka measuring about 
140 acres, in the river Vainatiam, a branch 
-of the Godavari. This lanka adjoins the 
right or western bank of the river, and 
•extends from the Gannavaram aqueduct 
:in the north to the Government village of 
Mondepulanka in the south. To the west 
•of the river throughout this length lies the 
zamindary village of Lankala Gannavaram 
belonging to the plaintiff along with the 
bank being lands bearing S. Nos. 5 (Uta 
Badawa Lanka), 2 (Gaddavani Lanka 
Thoorpulanka Polemere dori Tuni) and 1 
-(JoDnalanka). Plaintiff laid claim to this 
lanka on two grounds (i) because the Vaine- 
tyam at this point was neither tidal nor 
navigable, and he therefore was the owner 
•of its bed, and (ii) because part of it was 
•a re-formation of part of an old lanka of 
his called Turpulanka which had existed 
:at this site and had been washed away by 
floods in 1849 and the rest was an accre- 
<tioQ to this re-formed land; Government, 
*on the other band, denied plaintiff’s right 
to the bed of the river, denied any re- 
formation of any lanka belonging to plain, 
tiff and claimed that the lanka in suit was 
•not an accretion to any part of the village 
oi Lanka Gannavaram, but was an indepen- 
'dent formation first appearing in the river 
-as an island. Bven if, in the alternative, 
the lanka be found to 1 m a lateral accretion 
.and not an island it was contended that it 
^as an accretion not to plaintiff's land 


but to a strip of laud along the river bank 
acquired by Government under the provi. 
sions of the Land Acquisition Act in 1898. 

The learned Subordinate Judge of Amala. 
puram found, (i) that the river at this 
point was both tidal and navigable, so that 
plaintiff could lay no claim to the owner¬ 
ship of its bed, (ii) that the lanka was not 
an island but a lateral iiccretion to the 
land on the river bank, (iii) that though it 
was probable that some part of the lanka 
was a re.formation of land once belonging 
to plaintiff, plaintiff had not been able to 
adduce sufficient proof of identity of site, 
and that, even if he had afforded such 
proof, he must be deemed to have aban¬ 
doned his claim to the submerged land and 
therefore could not rely upon any such 
identification as affording him any title; 
and (iv) that the strip of land acquired 
by Government in 1898 did not extend 
throughout the whole length of the bank 
now in question, but only as far south as 
the junction between S. No. 5 and S. No. 2. 

On these findings, the learned Judge 
held that the title to the northern portion 
of this lanka lay with Government as being 
an accretion to the land acquired by 
Government—and to the southern portion 
with the plaintiff as an accretion to bis 
land in Lankala Gannavaram. With this 
decision neither party was satisfied, and 
each has preferred an appeal (475 by 
Government and 584 by plaintiffs), claim, 
ing title to the whole subject-matter of the 
suit. It may be stated at the outset that 
the plaintiff no longer contests the first of 
the learned Subordinate Judge's findings 
that the river is both tidal and navigable; 
and in spite of a reference in the written 
statement to 1859 as the date of the first 
emergence of the island which according to 
Government has since grown into this 
lanka, it was common ground at the argu. 
ments that the suit lanka first made its 
appearance in approximately the same 
shape and area as were observed during the 
pendency of the suit, in the year 1917.18. 

The first point to be decided is whether 
the suit lanka is an island or vertical accre. 
tioD, or whether as held by the learned 
Subordinate Judge, it is to be regarded as a 
lateral accretion. It is admitted that there 
is DO positive evidence that the lanka was 
first observed as an island, and later as 
attached to the land on the bank; but it is 
orgu^ for Government that the present 
condition of the suit lanka proves that it 
conld have been formed in no other way 
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There admittctlly exists a depression in the 
level of the suit lanka runnini; close to and 
parallel with the river bank. This is 
called Ijy Government’s witnesses a ‘paya’ 
or arm of the river, and they say generally 
that it used to be much deeper than it is 
now. D. W’. 3, Mr. Stephens, who at the 
time of his giving evidence, was Executive 
Engineer, Godavari Central Division, refers 
to some old plans as proving the existence of 
such an arm of the river in 1860 and 1875. 
Now there is no doubt that the plans in 
question do suggest that in botli those 
years the river was flowing in two streams 
with a sand shoal between them, but there 
is this striking difference between the two 
plans, that whereas tho narrower stream 
in I860 was near the western bank, tho 
narrower stream in 1875 was on the other 
side. "Wo are unable therefore to accept 
these plans as proving that there is any 
continuity in tho course of the streams 
from year to year; and, we find from 
another plan, Ex. CCC, which shows the 
state of the river in 1903-04, that there is no 
stream at all but only an extensive forma, 
tion of sand along the western bank at 
this point. As tho learned Subordinate 
Judge points out in para. 46 of his judg¬ 
ment, it is impossible to call the suit lanka 
an island as it exists now. The levels of the 
depression as shown in Ex. VII, a plan pro. 
pared in December 1923, are on an average 
but very slightly below the levels of the 
higher portions of tho lanka. We think 
that as tho lanka presents every appear, 
ance now of being a lateral accretion and 
not an island, the onus is upon Govern, 
ment to show that it once was an island. No 
positive evidence of this fact exists, and a 
study of previous plans of the river cannot 
possibly establish the continued existence 
of any stream along the western bank 
which has now shrunk into the present 
depression. It is obvious that tbe course 
of tho deep channels in the river must be 
subject to frequent changes. We are of 
opinion accordingly that there werenosuffi 
cient reasons for dissenting from the view 
of the learned Subordinate Judge that the 

suit lanka is a lateral and not a vertical 
accretion. 

The nexMuestion is regarding the exact 
^ngth of the strip of land acquired bv 
Government in 1898. The oral evidence 
here 13 clearly in favour of the lower 
Court s finding. Mr. Stephens examined 
for the Government was shown a plan 
Ex. vi.b, prepared by the P. W. T). in 


1898, and stated specifically that land was 
acquired as^ far as a point which he marked' 
thereon as D’. This corresponds with tha 
point which marks the junction betweenS. 
fields Nos. 2 and 5. Government however 
relies upon Ex. vi.b as showing a boun. 
dary line to tbe west of P. W. D. land”,, 
which proceeds all the way from the ague, 
duct to the Government village of Mondepu- 
lanka at a place called Jonnelanka. What. 
Mr. Stephens says about this is not that it 
shows that any land was acquired south 
of bis point 'D*. but ‘1 think that Ex. vi.b,, 
showed the P, \\. D. boundary line with a 
view to fix once for all the boundary bet¬ 
ween lanka high level margin and the river 
bed . Government further seeks to rely 
upon a note found in Ex. 15 to the effect 
that from ^ a point corresponding to Mr. 
Stephen s D down to Jonnelanka there is- 
no land to the east of the line beiag. 
enjoyed by the zamindar or bis lessees, and 
it is suggested that that unoccupied land- 
was nevertheless acquired' by Government 
but acquired williout the need of paying 
compensation for it. 

It is noteworthy, however, that Ex. 15* 
is a sketch prepared by the P. W. D. of 
land to be taken up,’ and shows that lanih 
as stopping definitely short at Mr. Ste¬ 
phen s point the note in question evi¬ 
dently explaining w’hy it goes no further 
south. Finally Government relies upom 
the southern boundary given in the noti¬ 
fication (Ex vi.c). This is given as “Juv- 
valanka , and it is argued that the nama* 
naust be a clerical error for "Jonnalanka”- 
This, how’ever, is a mere speculation upon 
xyhich no question was asked of or informa¬ 
tion given by any of the witnesses. And 
it manifestly conflicts with other indica¬ 
tions in Ex. vi-e. Tho land to beacquired^ 
is described as a portion of Untabadava. 
lanka, wliieh is the name appropriate only 
to S. No. 5, and not to S. No. 2, and th^ 
extent is given as 3.71 acres. Ex. vi (ni)' 
(as w’ell as Ex. 15) show beyond any doubt 
that the land which was thus measured* 
had a length of 1797 links and could not 
have extended any further south than 
Mr. Stephen’s point. We think therefore 
that the learned Subordinate Judge 
right in his finding that the strip of IwJ^ 
acquired by Government stopped at the 
point which marks the junction betwee®' 

S. No. 6 and S. No. 2; and that upon 
findings as so far upheld the decree dividing 
the lanka between Government and plain¬ 
tiff was tbe correct decree. 
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It then remains to discuss plaintiff’s case 
with regard to the re-formation of part 
of his old Turpulanka. We have already 
said that the learned Subordinate Judge 
refuses to find that plaintiff' has sufficiently 
identified the site of the land which he lost 
in 1849, although the loss itself he holds to 
be proved beyond doubt. The main reason 
for this former finding appears to be an 
etymological one. Plaintiff's case is that 
the lost land lay east of Utabadavalauka 
which is now S. No. 5. The learned Judge 
points out that ‘badava’ in Telugu means 
swamp' or marshy land’ and argues that 
as such land must naturally be by the 
water’s edge it would be impossible for any 
land to exist to the east of it, so that the 
land lost by the plaintiff in 1849 could not 
have been where he now claims it to have 
been. There is however no evidence as to 
when this name was first given. It is clear 
that at the present time the land called 
Uttabadavalanka (S. No. 5) has got land to 
the east of it (i. e., part of the suit lanka) 
and it is equally possible that in 1849 also 
the same physical conditions may have 
existed, and the original meaning of the 
name may have no longer applied to those 
conditions. If therefore positive evidence 
exists by which the location of the lost 
land may be discovered, it ought not, we 
think, to be rejected merely because the 
name Utabadavalauka seems at first sight 
an inappropriate one. Now, that positive 
evidence is, in our view, clearly afforded 
by certain amarakam’ accounts of Ganna, 
varam village produced by plaintiff. The 
learned Advocate-General who appeared 
for the plaintiff has carefully compared and 
analysed two of these accounts, Ex. D, 
relating to Fasli 1258 (1848-9. the Fasli 
immediately preceding the flood) and Ex. E 
relating to Fasli 1260. They show the 
extents and the lease-amounts realized in 
respect of five plots of land which must 
have been then existed along the western 
bank of the river. In Ex. D the total 
extent of these 5 plots is 87.3 acres, in 
Ex. B, 66.9 acres, and it is possible to 
discover the extent of the diminution in 
area in each of these plots. In one of the 
plots, described^on p. 83 of the printed 
papers as being near Polimera' there is no 
loss. This plot, it was not seriously dis. 
puted, must correspond to the present 
B. No. 2. Another plot, given immediately 
after Vootabaduva, both on p. 70 and on 
p. 84, is agreed to have lain north of the 
aqueduct and was diminished by 8 acres. 


It seems reasonably certain that the re- 
maining 3 plots which together suffered a 
loss of 23.6 acres must have been situated 
east of what is now called Utabadava 
Lanka is now S. No 5. 

There is thus established the identification 
of the site of part of tho suit lanka with 
the site of land which formerly belonged 
to the plaintiff and was washed away in; 
1849. That this kind of identification is^ 
all that is required to establish title by 
re.formation is clearly laid down in the 

to 

leading case upon the subject ; 13 M 1 A 
467^ by the Privy Council. The fact that' 
between the submergence and the re., 
formation the land was wholly lost and 
absorbed and no part of its surface remained 
capable of identification,’ in no way mili., 
tates against tho title based upon the' 
re.formation. The same case and succeed- 
ing cases also show that where there are 
two competing claims to land, one based] 
upon re.formation, the other upon lateral 
accretion, the former must prevail. The 
learned Subordinate Judge however lays 
great stress upon a reservation found in 
13 M I A 467^ at p. 478. Their Lordships 
while affirming the title based upon re. 
formation in the case before them, observe 
as follows : 

Their Lordships however desire it to he under¬ 
stood that they do not hold that property absorbed 
by a sea or a river is. uuder all circumstances, 
and after any lapse of time, to be recovered by the 
old owner. It may well be that it may have been 
so completely abandoned as to merge again, like 
any other dorilcct land, into the public domain as 
part of the sea or river of the State, and so liable 
to the written law as to accretion and annexation, 

The learned Subordinate Judge after 
quoting this passage, goes on to observe 
(in para 61 of his judgment) that although 
the written statement (and indeed the 
evidence) furnishes no suggestion of any 
act of abandonment on plaintiff's part, the- 
long lapse of time is enough to raise a 
presumption of abandonment.’ Now, it is 
true that the lapse of time here amounts 
to nearly 70 years, and none of the reported 
cases bad to deal with anything like so 
long an interval; but, after all, seventy 
years is within the span of a single lifetime. 
In normal cases, the presumption must 
clearly be the other way as in the nature 
of things the owner of submerged land can 
exercise no acts of ownership over it 
during the period of its submersion. In the 

1. Lopez T. Uuddan Uobsn Tbakuc, (1669-70) 13 
MIA 467=14 W B 11=6 Beng L R 521=2 
Suth 886=2 Sat 694 (P C). 
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prosent case, when we are dealing with a 
river whose fluctuations in course and 
tendency to throw up and wash away 
lanlias is notorious, we think that the mere 
extension of the period of submersion to 
nearly seventy years is not enough to 
support a finding that the plaintifif must 
be doomed to have abandoned his right to 
the land. The plaintiff’s title has there¬ 
fore been established to the 23.6 acres of 
the suit lanka to which we have referred 
and to such further slighter and later losses 
suffered by the same three plots or to 25 
acres in all. 


The question then arises whether plain¬ 
tiff can also he held entitled to the remain, 
ing portion of the suit lanka which lies 
east of S. No. 5 and has been decreed to 
Government by the learned Subordinate 
Judge. We did not find that any of the 
reported cases deal with a situation similat 
to this, but there is a reference to such a 
contingency in 10 Beng L K 406" at page 
433, where their Lordships of the Privy 
Council say : 

Thoy aUo consider that a title founded on tbo 
original ownership and identlGcation of .site is to 
be confined prima facie to tbc rc-form.'ition on 
that site. 


On the evidence in this case, which con. 
tains no account of any stages in the for¬ 
mation of the suit lanka, we are unable to 
hold that the portion of the suit lanka east 
of the 25 acres has been shown to be an 
accretion to those 25 acres, to which alone 
in the northern portion of the suit lanka 
we hold that plaintiff's right must be res. 
tricted. In regard to the southern portion 
of the suit lanka, decreed to plaintiff by 
the learned Subordinate Judge, one argu. 
menb advanced by the learned Government 
Pleader remains to be briefly mentioned. 
It is this, that the suit lanka is not an 
accretion at all, as its formation has not 
been proved to have been gradual. This 
point we may notice was never taken in 
the pleadings in the Court below, nor did 
it form the subject.matter of any issue 
and we think that the formation of this 
lanka comes within the rule laid down by 
the Privy Council in 45 Mad 207'MaDobher 
•Godavari case), that : 

Tbc recognitwn of title by alluvial accretiou is 
llargely governed by tbo fact that the accretion is 


2. Nogender Chundcr Gboso v. Mohomed Esof 
isYfP 0°) ^ ^ ''' ^ 113=3 Sar 


.3. Secy, of State v. Rajab of 
(1922) 9 A I R P C 105=07 I C 
=45 Mad 207 (P C). 


Vizianagaram, 
1=49 I A 67 


due to the normal action of physical forces, and 
that the word 'gradual' witb its qualifications 
only defines a test relative to the conditions to 
which it is applied. 

In the result the appeal by Government 
(.■\. S. No. 475) must be dismissed with 
costs. The appeal liy plaintiff (A. S. 
No. 584) is allowed to the extent that his 
title will be declared to 25 acres of the 
suit lanka lying east of S. No. 5 to the east 
of the land acquired by the Government in 
1898. A commissioner will be appointed 
to demarcate these 25 acres in a rectangu¬ 
lar plot. For the rest the plaintiff’s appeal 
is dismissed. 

4 

c.R.K. R.M. Order accordingly. 
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Varadachauiar J. 

PiUkia Kovilagalh Thckke Kettu Tha. 
vazhiyil Manaiedan — Petitioner. 

V. 

PiUhia Kovilagaih Thekke Kettu Tha- 
vazhiyil Karnavan Manavedan “■ 
Respondent. 

Civil Kevn. Petn. No. 1347 of 1936, 
Decided on 3rd November 1937, from order 
of Sub-Judge, South Malabar at Calicut, 
D/- 9th October 1936. 

(a) Court-fees Act (1870), S. 7(v), as amend* 
ed by Madras Act 5 of 1922—Suit for partition 
of tavazhi properties with prayer that certain 
mortgages were not binding on tavazhi—One 

item in possession of defendant karnavan which 

he had mortgaged as bis separate property— 
Court*fee under S. 7 (v) held should be paid as 
regards that item. 

A person iustitutod a suit for partition of certain 
tavazhi propertie.s on the footing that he was a 
junior member thereof and that the suit properties 
were tavazhi properties. The plaint referred to 
certain mortgages and debts and alleged that they 
were not binding on the tavazhi. In regard to one 
item the plaintiff stated that the karnavan. the 
defendant, was still in possession of the item which 
he had mortgaged as his separate property 
therefore ho should not bo called upon to payaddi* 
tional court-foe: 

Held that as the defendant’s possession on th® 
date of the suit was not on behalf of the tavswi 
according to the plaint, court-fee under S. 7 I*)* 
Court-fees Act, ought to be paid as r^rds th* 
item: AIR mO Mad 597, Foil. C? ^ 

(b) Court-feee Act (1870), Art. 17*A (0. ** 
amended by Madras Act 5 of 1922 -Suit f«J 
partition with prayer that certain debts are no 
binding on joint family property—Such 
cannot be regarded as one in which no con*®* 
quential relief is prayed for {Obiter). 

It is not correct to say that a prayer in a j 

tion suit relating to the binding character of 4 

cular debts on the joint family property * 

regarded as a prayer in a suit where con^uenB^ 
relief is not prayed for because in a partition 
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it is proper to make provision for the discharge of 
the family debts. Once it is recognized that it is 
the duty of the Court to make provision for dis¬ 
charge of binding debts before partition is decreed, 
the suit should be dealt with as one in which 
•consequential relief is prayed fov. [P 476 C 2; 

P 470 C 2] 

D. A. Krishna Wariar — for Petitioner. 

K. Kuttikrishna Menon — 

for Respondent. 

K. S. Champakesa lyenj’ar — 

for Government. 

Order.—This petition raises some ques- 
tions as to the court, fee payable on a plaint 
filed by the petitioner, in the Subordinate 
Judges Court at Calicut, for partition of 
•certain Tavazhi properties on the footing 
that the plaintiff is a junior member thereof 
and that the suit properties are tavazhi 
properties. The plaint makes reference to 
certain mortgages and debts and alleges that 
these mortgages and debts are not binding 
on the tavazhi. The relief portion is very 
inartistically drawn and rightly or wrongly 
■the lower Court has construed it as praying 
for certain declarations. On objection taken 
to the sufficiency of the court-fee paid, the 
ilower Court has directed the plaintiflf to pay 
•court-fee under S. 7, Cl. v, Court-fees Act, 
in respect of the plaintiff’s share in items 
1570 to 1595 of the plaint schedule and to 
pay court-fee under Art. 17-A (i), Sch. 2, 
in respect of the debts referred to in paras. 
8 to 10 of the plaint. The petitioner has 
accepted the order of the lower Court in so 
far as the direction relating to items 1570 
to 1594 is concerned. 

As regards item 1595, he contends that 
as the karnavan is still in possession of that 
item the plaintiff should not be called upon 
to pay court-fee so far as the plaint relates 
to that item. This contention is opposed to 
the decision of a Division Bench in 53 Mad 
640.* Mr. Warrior, the learned counsel for 
the petitioner, seeks to distinguish that case 
on the ground that there the Tavazhi was 
■never in possession of the disputed items of 
property which all along remained in defen- 
•dant I'e possession; whereas here, the plaint 
alleges that till 1933, the Tavazhi has been 
in possession of item 1595 through its Kar- 
navan and it is only after that date that 
•defendant 1 began to mortgage that item 
etating that it is his separate property. I do 
not think that this distinction on the facts 
makes any difference in the principle appli- 
cable. For the purpose of determ ining the 

l.Kandunni Nair v. Baman Nalr, fidBO) 17 A I B 
Uad 6973137 I C 198368 Ua4 540— 


court-fee payable, the point for considera¬ 
tion is, whether on the date of suit it can 
be said that defendaut I s possession was 
possession on bolialf of the Tavazhi. There 
can be no doubt that on the allegations in 
the plaint in this case, defendant 1 could 
not, after 1933, be held to bo in possession 
of this item on behalf of the Tavazhi. The 
lower Court’s direction that court-fee under| 
S. 7, Cl. V should be paid in respect of the 
plaintiff’s share of item 1595 will therefore 
stand. 

Objection is next taken to the lower 
Court's direction in respect of the debts. In 
para. 8 of the plaint, reference is made to 
five mortgages created by defendant 1 on 
item 1595 , on the footing that that item 
was his separate property. The decision of 
a Division Bench in 64 M L J 24,' supports 
the view that if the plaintiff in a partition 
suit attacks a mortgage of juiut family pro- 
I)erty made by tlie manager and asks for a 
declaration that the mortgage is not bind- 
ing on his share he is bound to pay court- 
fee in respect of such declaration under 
Art. 17-A (i). With respect I feel bound to 
state that I have some doubts as to the 
correctness of that judgment because it does 
not consider the question whether such a 
suit can be regarded as a suit for declara¬ 
tion where no consequential relief is prayed 
for. Art. 17-A (i) governs only cases where 
no consequential relief is prayed for. If as 
incidental to his remedy by way of parti¬ 
tion, a plaintiff contends that a mortgage 
said to have been effected on the joint 
family property is not for family purposes 
I am not as at present advised prepared to 
say that the suit is one in which no conse- 
quential relief is prayed. I may refer by 
way of analogy to another familiar class of 
cases, i. e., where a reversioner sues for pos- 
session of property mortgaged or alienated 
by a widow. Such suits often times involve 
a declaration that a mortgage or sale made 
by the widow is not binding on the estate. 
The Court in such cases is bound to in¬ 
vestigate the binding character of the ali. 
enation before decreeing possession. If in 
this class of suits, the prayer for a declara¬ 
tion does not require separate court-fee, 

I do not see how partition suits stan d o n ^ 
different footing. 

The decision in 64 M L J 24* is how. 
ever that of a Division Bench and it is not 
open to me to differ from it. If necessary, 

2. Secy, of State v. Lakhaona, (1983) 20 A I B 
Mad 48031411C 80364 M L J 24. 
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I would h:ive plficed the matter before the 
Chief Justice for further directions to post 
the matter before a Full Bench, but 
Mr. \\ airier has relieved me of this neces¬ 
sity by oflering to make an amendment of 
the idaint in respect of this part of this 
case. Belying upon the decision of the 
Privy Council in H All 290," he is prepared 
to limit the prayer in the plaint to a deci. 
sion of Uie question whether item 1595 is 
Tava^hi property or the personal property 
of defendant 1. ile contends that if the 
Court linds it to he Tavazhi property, the 
mortgages eflected thereon by defendant 1 
on tlie footing that the property was his 
separate property will not avail against the 
Tavazhi and lie therefore wants no declar¬ 
ation as to the binding character of the 
deeds of mortgage. It is not for me at this 
stage to c.vpress any opinion as to whether 
this contention is supported by 34 All 296^ 
or not. That is a matter which the plain- 
tifl‘ must be loft to decide for himself 
Bub I accept Mr. Warrier’s application 
that the allegations in the plaint relating 
to this item may bo allowed to he amend¬ 
ed in the manner suggested by him in the 
draft which he has placed before me, omit¬ 
ting the prayer for declaration as to the 
validity of the mortgages and limiting his 
contention to the Tavazhi character of 
item 1595. In this view, the plaintiff 
need not pay any court.fee in respect of 
the mortgage amounts and it will he suffi. 
cient if ho pays the court-fee already refer¬ 
red to under S. 7, Cl. V. 

As regards the debts referred to in 
paras. 9 and 10 of the plaint, the view of 
the lower Court is no doubt supported by 
the decision of Venkataaubba Rao J. in 
58 Mad 821,* which has been followed 
recently by Venkataramana Rao J 'in 
(1937) 2 M LJ GIG.^ Here again, with 
all respect, I must express my doubts as to 
the correctness of the view taken in 5S ' 
Mad 821. So far as I can gather from , 
the judgment in (1937) 2 M L J 616 ^ the 
learned counsel for the petitioner in that ^ 
case does not seem to have question‘^d the • 
decision ,n 58 Mad 821 .-' In the earlier ! 

case \enkatasubba Rao J. admits that in ^ 
a partition suit, it is pro per to make provi. ! 

3. Rilwftnt Singh v. Rev. Rockwell ( 

(1912) 34 All 290=14 I C 02^=39 I ' 

ALJ509(PC). <1*^1 A 109=9 - 

4. Perraju V. Subba Rao. (1935) 22 ATT? j 

419=166 IC 625=53^mJ 821^8VlI 
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B sion for the discharge of family debts before 
t effecting partition. This was so laid down 
t by this Court in 50 Mad 535® and the pro- 
- Pi-Jety of that view was recognized by the 
t Privy Council in 17 Lah 644^ at p. 657. If 
J that is the correct position, I bnd it diffi. 
) cult to say that a prayer in a partition 
I suit relating to the binding character of 
part!cula,r debts can be regarded as a prayer 
> in a suit where consequential relief is 
not prayed for. Suppose for instance the 
plaintiff in a partition suit merely says 
that he understands that the managing 
member has borrowed a number of debts 
and leaves it to the Court to decide which 
of them are binding on the joint family 
and make provision before partition for the 
discharge of the debts that may be found 
to he binding, I presume that no ques. 
tion of separate court-fee w’ill arise in that 
case, as regards those debts. 

I am reluctant to think that the liability 
of the plaintiff to pay court-fee in a matter 
of this kind should be made to depend 
upon the way in which the plaint is 
drafted. Once it is recognized that it is! 
the duty of the Court to make provision 
for discharge of binding debts before parti¬ 
tion is decreed, I am inclined to think that 
tho suit should be dealt with as one in 
which consequential relief is prayed for. 
Here again I should have hesitated to act 
on this opinion of mine, but for the fact 
that Mr. Warrier has offered to noake cer- 
tairi amendments in the plaint which 
avoid the necessity of deciding this question 
finally. He states that his client is anxious 
to press on with a Receivership petition 
pending in the lower Court and he is 
pared to adopt such a course as will avoid 
further delay in the decision of this court- 
fee question. He has accordingly agre^ 
to omit in para. 9 of the plaint and to omit 
certain portions of para. 12 and also amend 
the prayer portions as to limit his prayer 
to the avoidance of the award mentioned iu 
para. 10 of the plaint. The lower Court 
will see that proper amendments are made 
in the plaint to carry out the above offer- 
I direct that the draft amendment present¬ 
ed before me may be attached to 
records for the information of the lower 
Court. On these amendments being made, 


6 . Venku Reddi v. Venku Reddi, (1937) 14 AlB 
Mad 471=100 1 0 1018=60 Mad 595 =” 
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ib will be sutlicieDt if the plaintiff is called 
upon to pay court-fee under Art. 17.A (i) 
of Sch. 2 in respect of the award amount. 
The order of the lower Court will be varied 
accordingly. 

Before taking leave of this case, I must 
refer to a request made to me by Mr. War¬ 
rior on behalf of the plaintiff that I should 
direct the lower Court to deal with the 
Receiver petition without further delay. 
I do not feel that I can straightway give 
any such direction but it seems to me right 
to ask the lower Court not to allow that 
petition indehnitely to lie over on account 
of any disputes relating to the payment of 
court-fee. Mr. Warrier apprehends that 
objection may be raised in the lower Court 
about the valuation of item 1595 and that 
may involve delay. I must leave it to the 
discretion of the lower Court to see that 
the matter is not allowed to be dragged on 
on frivolous grounds. I have no doubt that 
if the plaintiff’s counsel before the lower 
Court will give an undertaking to pay such 
court-fee as may be finally assessed, all 
adjournments on the score of non-payment 
of court-fee can be overcome. 

The points raised before me are not by 
any means free from doubt and difficulty. 
In the circumstances, I therefore make no 
order as to the costs of this Revision Peti¬ 
tion. On the plaint being amended on the 
lines above indicated, the issues will be 
re-cast so as to bring them into conformity 
with the amended plaint. 

C.R.K./d.S. Order varied. 
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Horwill j. 

In re Thevar Servai and othen — 

Appellants. 

Criminal Appeals Nos. 136 and 170 of 
1937, Decided on 17th November 1937, 
against order of Asst. Bess. Judge, Bamnad 
Division, D/. 27th January 1937. 

Penal Code (1860), S. 397-<-Robbert ex- 
mUting dangeroui waftpont in suck manner u 
to intiiatdete persons robbed and to feciUtate 
robbery—They can be punished under S. 397 
even If blows were not actually inflicted. 

If robbers so exhibit dangerous weapons as to 
intend that by their exhibition of them, the 
rsons robbed or eonght to be robbed are likely to 
further intimidated and that the oommiaslon of 
robbery might be facilitated, the robbers oan be 
punished nnder S 897, alt^ngh they did not 
Mtnally lofliot blows with thM weapons. 

CP 478 0 3] 


(b) Criminal Trial—Trial by jury—Number 
of important points—Judge may separate some 
of them from other items of charges. 

It i» not possible for any Judge to bring all tbo 
important facts together in one paragraph for the 
benefit of the jury. Where there arc alarge number 
of important points to ba discu.<sod, it is necessary 
that soma of those points .should be separated by 
some considerable time from the other items of the 
charges. [P 478 C2] 

K. Swarainatha Iyer and R, Sundar.u 
lingam — for Appellants. 

A. S. Sivakaminathan —fur the CroH'n. 

Judgment.—The appellants in C. 

No. 170 of 1937 were charged under Ss. 392, 
394 and 397, I. P. C., with having waylaid 
a bandy and beaten the driver and the 
occupant and taken from the occupant 
valuable jewels; in the alternative they 
were charged under S. 411, I. P. C. The 
jury have found them guilty under Ss. 392, 
394 and 397. The appellants in C. A. No. 
136 of 1937 were charged with receiving 
property that has been the subject of this 
robbery. The jury have found them guilty 
of the offences under which they were 
charged. The Assistant Sessions Judge of 
Ramnad sentenced accused 1 and 2, who 
are the appellants in C. A. No. 170 of 1937, 
to the minimum sentence under S. 397, 
viz. seven years’ rigorous imprisonment. 
The appellants in C. A. No. 136 of 1937, 
who were accused 3 and 4, have been sen¬ 
tenced to the maximum punishment which 
can be inflicted under S. 411, 1. P. C. 

With regard to accused 3, from whom 
the stolen property was recovered four 
days after the offence, it is argued that no 
proper search took place and that the jury 
have not been properly charged with regard 
to the legal requirements of S. 103, Crimi- 
nal P. C. 1 do not find any substance in 
either of these objections. With regard to 
accused 4, the complaint of the learned 
advocate appearing on his behalf is that 
the attention of the jury was not sufficiently 
drawn to the fact that there was an interval 
of one month and seven days between the 
commission of the robbery and the finding 
of jewels in his possession and to the im- 
plications arising therefrom. There can 
be no doubt that the learned Assistant 
Sessions Judge did draw the attention of 
the jury to the fact that the property was 
recovered only on 19tb May 1936 and also 
to the fact that the inference under S. 114, 
lUus. (i), Evidence Act, that a man who is 
in possession of stolen goods soon after a 
theft is either the thief or has received the 
goods knowing them to be stolen, nnless 
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lie c:in account for his possession. But the 
objection is that these two elements that 
liave to be considered were referred to by 
the learned Sessions Judge in two parts of 
the same judgment widely separated and 
that the jury probably therefore did not 
associate them. Tt would have been un. 
doubtedly better had the learned Judge, 
after discussing the evidence against ac- 
cused 4, told them that they should consider 
for themselves whether the date of the 
arrest of accused 4 was sulliciently near 
to the date of the oft'ence to justify tlieir 
making the presumption under S. 114, 
Illus. (i). It lias however to he remembered 
that there are certain other circumstances 
in the case which entitled the jury to bridge 
over this interval. .\ search was made of 
accused I’s house on information furnished 
by accused 3 on 16th April. From that 
date onwards, the police were on the look 
out for accused 4, and the tSub.Inspector 
has deposed that this accused was abscond, 
ing until the date of his arrest (l9th May 
the date of recovery of the jewels from this 
accused) and there was certainly ground 
for thinking that accused 4, knowing of the 
search in his house, had kept out of the 
way during that time. 

The last point argued in C. A. Ko. 136 
of 1937 is with regard to the sentences on 
the accused. Although the maximum 
punishment which can be inflicted under 
S. 411 is much less than that which can be 
inflicted under S. 394 and 397 still it has 
to he remembered that if it were not for 
the existence of receivers of stolen property, 
most of these robberies would never be 
committed. It is because there are people 
ready to receive this property and to con. 
vert it, that encouragement is given to 
persons who are inclined to commit robbery. 
.\ccu8ed 3 was found in possession of a 
considerable amount of jewellery and there 
seems to be no reason why he should not 
receive the maximum punishment, espe. 
cially as he presumably knew the circum. 
stances in which this robbery had been 
committed. Accused 4 however was found 
in possession of only two bits of chain and 
the sentence is therefore very heavy. His 
sentence is therefore reduced from three 
years’ rigorous imprisonment to eighteen 
months' rigorous imprisonment. 

The objection to the charge with regard 
to accused 1 and 2 is that the Judge did 
not sufficiently direct the jury to the neces¬ 
sity for their finding that both the accused 
had aruvals; and it is also argued that 


S. 397 cannot be applied when all that has 
been shown is that the accused were posses, 
sed of arnvals. Takiog the second point 
first, it is true that no injuries were caused 
by the aruvals; hut it does not seem that 
the accused were merely in possession of 
aruvals. They held them in such a manner 
that P. W. 2, who was compelled to give 
up the jewels, was fully aware that the 
accused were armed with these aruvals. II 
robbers so exhibit dangerous weapons as to 
intend that by their exhibition of them, 
the persons robbed or sought to be robbed 
are likely to be further intimidated and 
that the commission of robbery might be 
facilitated the robbers can be punished 
under 3,397, although they did not actually 
inflict blows with these weapons: The 
application of S. 397 by the learned Assis. 
tant Sessions Judge was therefore correct. 

It appears that there were some grounds 
for doubting whether both these accused 
were armed witli aruvals; and the learned 
Sessions Judge has drawn the attention of 
the jury to tliat in para. 14of his judgment. 
Hero again the complaint is not so much 
that the Judge did not tell the jury that 
it was necessary for them to find that both 
these accused were armed with aruvals— 
for he did this ; hut that the portion of his 
charge in which he pointed this out to the 
jury was separated by a considerable time 
from that portion of his charge in which he 
referred to the discrepancies with regard to 
tiio accused s being armed with a stick or 
an aruval and finally summed up the evi¬ 
dence against accused 1 and 2. It is not 
possible however for any Judge to bring all! 
the important facts together in one pare*] 
graph for tlie benefit of the jury. Wbere 
there are a large number of importanti 
points to be discussed, it is necessary 
some of those points should be separated by 
some considerable time from the other 
items of the charges. It is true that he 
noight have told the jury that if th®^ 
believed that only one of the accused was 
armed with an aruval and they were un¬ 
certain which accused it was, they shouW 
find both of them not guilty; but I do not 
think that the evidence in the case really 
necessitated the addition of a sentence of 
this kind, because although in the earlier 
documents there is a reference only to s 
stick and an aruval, yet the evidence w^ 
consistently to the effect that both tb® j 
aebused were armed with aruvals. It 1 
therefore difficult for the jury to accept tW 
evidence as true with regard to one accuse® 
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and not "with regard to the other. After 
they had been warned that the complaint 
of P. W. 2 referred only to a stick and an 
aruval and it was in evidence that accused 2 
had a stick, it was open to the jury to 6nd 
that accused 2 had only a stick and not an 
aruval. There was no reason on the evi. 
dence apparently why they should suspect 
that accused 1 had no aruval. I do not 
therefore consider that there was anything 
in the manner in which the jury were 
charged with respect to the use of aruvals 
that would amount to a misdirection pre¬ 
judicing the accused. As accused 1 and 2 
were awarded the minimum sentence, there 
can be no ground for complaint on that 
head. Their appeal istherefore dismissed. 

C.R.K./d.S. Order accordingly. 
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Pandrang Row and 
, Abdur Rahman JJ. 

Sivanagalingam Pillai — Appellant. 


v. 


K. V. Ambalavana Pillai and another 


— Respondents. 

Letters Patent Appeal No. 26 of 1936, 
Decided on 10th December 1937, against 
judgment of Cornish J., D . 11th February 
1936. 

(a) Hindu Law—Marriage—Form—Marriaget 
among Hindua in Madras Presidency are pre¬ 
sumed to be in Brabma form unless shown 
otherwise — Party alleging marriage to be in 
Asura form must prove payment of bride price 
by bridegroom — Mere customary presents do 
not amount to bride price—Incurring whole of 
expenditure by bridegroom and celebrating 
marriage at bridegroom’s place according to 
usage do not convert marriage in Brabma form 
into one in Asura form — Custom regarding 
expenses of marriage has no force of law. 


The eBRCDce of a Brabma form of marriage 
the gift of the bride, without receiving any coosi. 
deration therefor, to the bridegroom in marriage. 
When along with the bride, jewels arc also given, 
the marriage must bo regarded as one in the 
Brahma form. The mere fact that the bridegroom 
and his people also spend money in respect of the 
does not convert the marriage which ic 
otherwise in the Brabma form into one which is 
in the Asnra form. Where the bride is given in 
exchange for wealth, the marriage is considered to 
be in the Asura form. [P 480 C 2; P 481C 1, 2) 

So far as the Madras PreaideDcy is concerned, all 
marriage among the Hindus are presumed to be in 
the Brabma form unless it is proved that they 
were In the Asura form. It is ineumbent on the 

a who alleges that a particular marriage was 
e Asura form to prove that bride price was 
paid in respeot of the marriage by the bridegroom 
or his people to the bride's lather. Mere eoitomary 


presents iu cash and cloth would not nccessaiil. 
amount to a payment of bride price. So also the 
mere fact that the whole expenditure of the mar¬ 
riage is borne by the bridegroom or the fact that 
the marriage takes place at the bridegroom's bouse 
according to a usjige prevailing in his caste would 
not convert a m.irriage which i.s olherwiye in the 
Brahma form into one ill Asur.i form. A custom 
of this kind cannot have any oficct on the nature 
of any particular marriage. .\ custom regarding 
the expenses of marriages is not necessarily a cus¬ 
tom which has the force of law and cannot bo 
relied upon to show that the marriage was in the 
Asura form : .1 I B JO:}] Mad tiOS and A I R 
l!fJ6 Mad 37. lh$tin(j. [P 480 0 2; P 481 C 2] 

(b) Court-fees Act (1870), S. 13 — Suit re¬ 
manded in Letters Patent appeal — Appellant 
is entitled to certiheate for refund only in res¬ 
pect of court-fees paid on memorandum of 
Letters Patent appeal and not in respect of 
court-fees paid in first or second appeals. 

Where a suit is remanded in a Letters Patent 
appeal for a second decision by the lower Court, 
the appellant is entitled under S. 13 to the refund 
of only the court-fee paid on the m<.‘moraudum of 
appeal in the Letters Patent appeal. S. 13 does 
not contemplate the grant of certificates in respect 
of court-fec.s paid in the lower Appellate Court 
and no certificates for refund can bo claimed in 
respect of court-fee paid in second appeal an i in 
first appeal ; .4 7 R J932 Ml .^30 and .11 R 103i 
All m. Foil. [P 481 C 2; P 482 C 1] 

T. R. Venkatarama Sastri and K. R. 

Rangaswamy Iyengar—/or Appellant. 

S. Narasimha Iyengar — for Pespon. 

dents. 

Pandrang Row J.—Thia appeal arises 
out of a suit brought by one Sivanaga¬ 
lingam Pillai against his father-in-law and 
mother-in-law for recovery of certain 
jewels and cloth belonging to bis de¬ 
ceased wife, who died on 10th January 
1931 at Cuddalore. Naturally one of the 
allegations in the plaint was that the 
plaintiff’s marriage with the daughter of 
the defendants was in the Brahma form 
and this allegation was denied by the 
defendants, according to whom the mar. 
riage was in the Asura form in spite of the 
fact that it was admitted by the defendants 
that a dowry of Rs. 3000 was agreed to be 
paid in respect of the marriage and was 
actually paid, Rs. 1600 in the shape of 
jewels and the balance in cash at the time 
of the marriage. The contention of the 
defendants that the marriage was neverthe¬ 
less in the Asura form was based mainly 
on the ground that a parisam or present of 
Rs. 101 had been paid at the time of the 
marriage according to the custom of the 
caste by the plaintiff’s brother-in-law on 
behalf of the plaintiff into the hands of the^ 
bride’s father. This it was contended by 
the defendants in the written statement 
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was [laymont of consideration for the brido. 
It w.is also alleged that a cloth ^vorth 
about Ks. 6-5 was also given at the same 
time. It was further alleged that it had 
been agreed also before the marriage that 
all the expenses of the marriage should he 
borno by the plaintiff, and that accordingly 
the marriage was celebrated in the house 
of the plaintiff at his own cost. These are 
the facts which wore relied upon in sup- 
port of the contention of the defendants 
that the marriage was in the Asura form, 
namely the presents of Es. 101 in cash and 
a cloth, and the agreement that theexpeo. 
sesof the marriage should be borne bv the 
plaintiff. 

Unfortunately instead of tho contentions 
in tho suit being fully tried after taking all 
the evidence the parties had to adduce, the 
learned Subordinate Judge appears to have 
thought that it was possible to determine 
the suit entirely on the bare statement 
made by the plaintiff himself, on 23rd 
March 1933, which according to him was 
sufficient to show that tho marriage was in 
the Asura form. He found accordingly 
against the plaintiff and dismissed the suit. 
On the same material the District Judge 
on appeal was of the same opinion and 
dismissed the plaintiff’s appeal. A second 
appeal by the plaintiff had the same result. 
And in the present Letters Patent appeal, 
the only point for us to determine is 
whether in the light of the statement of 
the plaintiff referred to above the ffnding 
that the marriage was in the Asura form is 
according to law. It must be made perfectly 
clear at the same time that any decision 
that may be pronounced in this appeal will 
not finally decide any issue that arises in 
tho suit, because the present decision can 
only proceed on the statement made by the 
plaintiff and on no other material. That 
statement has been extracted in the judg. 
meats, the material portions of which are 
as follows : 


I am a Vellala by caste. In my caste tho usage is 
that the marriage takes place in tho bridccroom’a 
house unless he is too poor to bear tho expenses 
My expoQMs connected with the marriage amounwd 
-to about Rs. 2400. Tho expenses included music 
dancing, f^ing of guests, presents to the purohits’ 
and all other items. The whole expenditure was 
borne by me and no contribution was taken fi-nm 
the bride's party. The marriage wholly te^k p aS 
at my house and at my expense. ^ 

Along with this statement it must be 

payment of a dowry 
Rs. 3000, IS admitted by both parties Now 
the auction is whether in view of these 
<act3 It 13 possible to say that the marriage 


was in the Asura form. As stated bv 
Uornish J. m the judgment under appei 
the distinctive mark of the Asura form of 
niarriage is the receipt of pecuniary con¬ 
sideration or bride price by the father of 
the bride for giving his daughter in mar¬ 
riage. This definition, so to speak, of the 
Asura form of marriage has not been taken 
objection to by either side and in fact this 
point is settled beyond all doubt. Where 
the bride is given in exchange for wealth! 
the marriage is considered to be in the 
Asura form. On tho other hand, so faraSj 
our presidency is concerned, all marriages, 
among Hindus are presumed to be in the, 
Brahma form unless it is proved that theyi 
were in the Asura form; in other words, it 
IS incumbent on tho party who alleges that 
a p.articular marriage was in the Asura 
form to prove that bride price was paid in 
re.spect of the marriage by the bridegroom 
or his people to the bride's father. 

In the present case, apart from the pay¬ 
ment of the customary presents of Es. 101 
in cash and a cloth it is not alleged that 
anything was paid by the bridegroom or 
bis people to the bride’s father. These 
customary presents would not necessarily 
amount to a payment of bride price. Id 
any case, it was not on this ground that it 
has been decided by the Courts below that 
the marriage was in this case in the Asura 
form. That decision was based entirely on 
the fact that the marriage expenses were 
entirely met by the bridegroom in this 
case a,nd on the custom referred to in the 
plaintiff 3 statement. Eeliance was placw 
in this connexion on the observations of 
Ramesam J. in the cases reported in 
M L J 76^ and 49 M L J 554.* It was 
these observations that appear to have 
governed the decision of the Courts below 
as well as that of Cornish J. In 41 M L J 
76 there was an actual payment of Es* 20^ 
to the bride’s father and it is stated by 
Ramesam J. that it was clear from the 
evidence and the pleadings that this pay* 
ment of Es. 200 for the expenses of the 
marriage was a term of the contract of 
marriage. In 49 M L J 554* also it was 
found that a certain sum of money wtf 
paid by the bridegroom to the brides 
father specifically as a contribution towards 
the expenses of the marriage. It would ^ 

1. Kithaathanai v. Somasaadara Mudahafi i 

(1921) 8 A I R Mad 608=63 I 0 9il^^ | 

M L J 76. 1 

2. Samu Asari v. Ansohi Ammal, (1926) 18 AI ® J 

Mad 37=91 1 0 661=49 M L J 654. £• 
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•enough for our present purpose to say that 
the facts of the present case as contained in 
the plaintiff’s statement are quite different. 
In the first place there was no payment of 
any money towards the expenses of the 
marriage by the bridegroom to the bride's 
lather; nor is there any evidence at present 
to show that the bridegroom’s meeting the 
expenses of the marriage in this case was 
the result of any contract between him and 
the bride’s father and was not at his own 
will and pleasure. 

It is however argued that the existence 
of the custom referred to by the plaintiff 
'has the effect of converting the marriage 
which is otherwise clearly in the Brahma 
■form into one of the Asura form. I am 
'Unable to follow this reasoning. The custom 
in the first place is most vague and uu- 
<5ertain, and as is well known, the expenses 
of a marriage are a very uncertain factor 
which may range from a few rupees to 
many thousands of rupees, and even accord, 
ing to the plaintiff the custom is for the 
'bridegroom to meet the expenses of the 
marriage unless he is too poor. A custom 
of this kind cannot be regarded as having 
any effect on the nature of any particular 
marriage. It has really no bearing on the 
•question of law as to whether a particular 
marriage is in the Brahma or in the Asura 
•form. A custom regarding the expenses of 
marriages is not necessarily a custom which 
has the force of law. Ramesam J. appears 
to have relied to some extent on a state¬ 
ment made in Steele’s Law and Custom of 
Hindu Castes to the effect that in Brahma 
marriages the charges are incurred solely 
by the girl’s father. I do not think the 
'learned author intended in that passage to 
give an accurate definition of what a 
Brahma marriage was, or to lay down 
that if any portion of the expenses of the 
marriage was met by the bridegroom the 
marriage would cease to be in the Brahma 
form.^ The essence of the Brahma form of 
marriage is the gift of the bride without 
reviving any consideration therefor to the 
bridegroom in marriage; and when along 
with the bride jewels are also given it is 
obvious that the marriage must he regarded 
as one in the Brahma form. It is a well, 
known fact that, whatever the custom is, 
the bridegroom and his people also spend a 
oonsiderable sum of money in respect of the 
marriage whenever they can afford it. Such 
sxpenditore obviously does not eonvert the 
marriage which is otherwise in the Brahma 
form into one which is in the ASnra form. 

1988 M/61 & 62 


I have no doubt that in this particular case 
the reference to the cu'^tom in the plaintiff’s 
statement cannot ho relied upon in the least 
to show that the marriage in question was! 
in the ;\sura form. It follows therefore 
that the finding to the effect that the 
marriage was in the Asura form, based as 
it is entirely on the plaintiff’s statement of 
March 1933, cannot bo supported in law; 
it is, in short, contrary to law. The finding 
must therefore be set aside and the suit 
remanded to the first Court for fresh dis- 
posal according to law after taking all the 
evidence adduced by the parties. The 
plaintiff-appellant will be entitled to have 
his costs in all the Courts up.to-date from 
the respondents except the costs in the first 
Court which will bo within the discretion 
of that Court. 

Abdur Rahman J. — I concur. There 
appears to be no basis for the assumption 
that the bride's father is not only liable to 
bear the expenses incurred or to be incurred 
by him on the marriage of his daughter, 
but is also required to pay any sum, accord, 
ing to what has been termed by she counsel 
for respondent as a soci il custom, towards 
the expenses which the bridegroom or the 
other members of his family may take it into 
their heads to spend. The custom pleadedi 
in this case would be so unreasonable, 
variable, and uncertain that it could not be 
enforceable in a Court of law. In any case 
it is well established in this Presidency 
that, unless it be proved to the contrary, 
every marriage has to be presumed to be in 
Brahma form. One must therefore try to 
ascertain if the ingredients of an Asura 
form of marriage have been established in 
this case. If a party wishes to assert that 
the marriage was Asuric in form, he must 
establish that some price was paid for the 
bride in pursuance of either of an express 
or implied contract to the bride’s father or 
on his account. There is nothing on the 
record to establish this and the appeal 
must therefore be accepted. 

Pandrang Row J. — This appeal has 
been taken up once more for the purpose of 
deciding the question of refund of court.fee 
paid on the memoranda of appeal in this 
litigation. So far as the court.fee paid on 
the memorandum of appeal in the Letters 
Patent appeal is concerned, there can be no 
doubt that refund can be claimed as of 
right under S. 13, Court.feas Act. A oerti. 
ficate regarding this court, fee will therefore 
issue. As regards the claim for a certificate 
in respect of the court.fee paid on the' 
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ruomornnchof appeal in the second appeal as 
well as in tbo (irst appeal the words of H. 13, 
Court.fees Act do not appear to contemplate 
the jii'ant of a certilicato in respect of such 
court.fee. It is clear from that section that 
the certilicate is to be ^iven only by the 
Appellate Court when it remands the suit 
under appeal for a second decision by the 
lower Court and that too for the amount of 
fee paid on the memorandum of appeal. It 
does not contemplate the f’rant of certi. 
ficates in respect of court.fee paid in the 
lower Appellate Courts. The question has 
been so decided in 54 All 523^ by a Bench 
whose decision was aliirmed by a Full 
Bench of the same Ilij'h Court reported in 
56 All 52G.‘ Wo see no sufTicient reason to 
take a different view. We arc therefore 
unable to accede to the request that a 
certificate should be given in respect of the 
court-fee paid in second appeal and in first 
appeal in this case. 

C.R.K./r.M. Order accordingly. 


would, of cour>e. lx* greater. Thon again, evidence 
of reputation, although admissible and even 
important, must te accepted with caution. It is 
the weakest form of evidence and require.^ material 
corroboration by other evidence proving the habits 
of the persoD.s against whom the police are pro. 
c.-'cding. [P 482 C 2 ; P 483 C 1, 2] 

yi. Somasundarain — for Petitioners. 


3. Kanbalya Lai v. Mt. Mahadei, (1932) 19 A I R 
All 550=140 I C 406=54 All 523=1932 A L J 
320. 

4. Mt. Haul Pati Kuer v. Kashi Prasad Singh 
(1934) 21 A I R All 106=147 I C 686=66 Ali 
526=1934 A L .7 41. 
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Horwill J. 

In rc Skanviugham Asari and others — 

Petitioners. 

Criminal Revn. Case No. 474 and Petn. 
No, 442 of 1937, Decided on 17th Novem. 
ber 1937, from Judgment of Sess. Court, 
Ramnad Division at Madura, D/. 25th 
January 1937. 

Criminal P. C. (1898), S. 110—S. 110 it not 
confined in iu application to cases in which 
parties are strangers to locality in which 
offences are committed — Proof of previous 
convictions is not necessary if it can be proved 
otherwise that person concerned is habitual 
thief or house-breaker-Evidence of reputa¬ 
tion, although admissible must be viewed with 

caution. 


Thero is nothing in tho wording of S. 110 or anv 
other sectionoffche Code that leads to the inference 
that 8.110 can only bo used where tho parties are 
strangers to tho lowility in which the offences are 
committed. If the persons or the acts which thev 
commit are such as to make it difficult to deal 
with them under tho ordinary provisions of law, 
then a. 110 can be used. So also, it is not neces^ 
sary, before a person is bound down under S 110 
or similar sections, that a certain number of ore’ 
vious convictions should be proved against him. if 
it ^n ^ proved otherwise that the person is a 
babitual thief, house breaker, or robber. If there 
are no previous convictions, the quantum of proof 


Sivakamioathan for Public Prosecutor 

— for the Crown. 

Order. It has been found by the Joint 
Magistrate of Sivakasi. and his finding has 
been confirmed on appeal by the Sessions 
Judge of Ramnad, that the petitioners are 
l)y liabit liouse-breakers and thieves : and 
so they were called upon under S. 110, 
Criminal P. C.. to show cause why they 
sliould not execute bonds with sureties for 
good behaviour. Not having shown cause, 
they have been called upon to execute 
bonds and they have done so. 

Before discussing the actual evidence 
against these petitioners, I think it is neces¬ 
sary, as this point is frequently raised, to 
say a word or two with regard to the scope 
of S. 110, Criminal P. C. It is of coursei 
true that S. 110 is intended to deal with 
persons who cannot readily be brought 
under the ordinary law and who for special 
reasons could not be convicted under the 
Penal Code in respect of the offences said 
to have been committed by them. It is 
argued that S. 110 is intended only to deal 
with gangs of people who are strangers to 
a locality, who enter that locality for the 
purpose of committing crime, and who 
because of the fact that they are strangers 
and work together, render their offences 
difficult of detection. I do not find anything 
in the wording of S. 110 or of any other 
section of the Code that leads to the 
inference that S. 110 can only be usedj 
where the parties are strangers to tbej 
locality in which the offences are com¬ 
mitted. If the persons or the acts which 
they commit are such as to make it difficult 
to deal with them under the ordinary pro¬ 
visions of law then S. 110 can be used. 
the thefts committed are of a petty nature 
and if much loss does not result, villagers 
are reluctant to complain to Courts and ha 
compelled to give evidence at a number of 
hearings at great inconveniences to them* 
selves. The recovery of some small artid®^ 
or property is very little recompense 
the trouble to which they would be put hy 
lodging a complaint. Even when a thim 
makes himself a general nuisance, an indi¬ 
vidual villager is unwilling to pub himseff 
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to any trouble ou behalf of the community. 
It often happens that villagers foar that if 
they complain against a person who has 
committed thefts and house breaking in 
the locality, they will be subjected to the 
attentions of the person against whom they 
have complained to a much greater degree 
in the future; and for that reason they are 
not willing to complain to the police. 
Often, petty depredators combine to make 
themselves a burden to the neighbourliood: 
and village roughs and rowdies are no less 
a menace and terror to their village because 
they live in houses and have a settled 
habitation. It is in dealing with persons 
of that kind that the police carefully record 
over a considerable period the items of 
evidence against particular persons and 
when they think they have suflicient mate¬ 
rial they bring a case under S. 110 before 
the Court. I can see nothing improper in 
this procedure. If the police did not take 
action under S. 110, the villagers would be 
compelled to take the law into their own 
hands, with resulting breaches of the peace. 
It sometimes happens that persons who 
commit offences of this kind are members 
of factions; and offences are committed in 
pursuance of the factious spirit of the 
parties. Even there the police are justified 
in taking action under this section when 
they find for one reason or another that 
they are unable to have recourse to the 
ordinary provisions of the law. It is the 
duty of the police to see that the law is 
respected ; and if they find they are unable 
to proceed against persons in the ordinary 
way they are justified in using these special 
iProvisions of the Criminal Procedure Code, 
jit is further contended that before a person 
^can be bound over under this or similar 
jSectiona it is necessary that a certain num. 
her of previous convictions should have 
been proved. I can see no necessity for 
this if the evidence that a person is a 
habitual robber or house breaker or thief 
can bo proved otherwise. If there are no 
previous convictions, the quantum of proof 
would naturally be greater. 

Turning to the facta of this particular 
case, we find that the amount of evidence 
accepted by the learned Sessions Judge is 
a mere skeleton of what the prosecntion 
attempted to prove by means of the 29 
witnesses examined on their behalf. All 
t^t the Sessions Judge has believed is, 
that the appellants trespassed into the 
house of P. W. 6 at night and that they 
removed some braes vessels one night from 
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the l)ou>n of I*. W 10. Tiio learned Ses. 
s 00^ Tu 1.^0 h:H al^o liowcver accepted tlie 
evidence of V. 3, S, 1) and 24 to 28 
that the appcilanfs boar a b;!(l reputation. 
Evidence of reputation, although udmis- 
sible and even imjxutant, lias to lie accepted 
with caution as it is very easy to say that 
a person is of ill repute, and in the nature 
of things such evidence is too indolinite to 
permit of cross-examination. Reasons why 
the person is held to be of ill-repute cannot 
be given by the witnesses: for, all evidence 
in which a person seeks to explain why he 
considers the reputation of a person is bad 
amounts to hearsay. Evidence of rei)uta. 
tion is the weakest form of evidenco and 
requires material corroboration by otherl 
evidence proving the habits of the persons^ 
against whom the police are proceeding.! 
In view of the facts the prosecution has' 
sought to establish a very large number of 
actual crimes committed by the.so accused 
and has succeeded in proving only two and 
that in many cases the trial Magistrate 
seems to have been of opinion that not 
only was the evidence insullicient but false. 
I do not think that the facts actually 
established are sufficient to warrant the 
calling upon the petitioners to execute 
bonds. The petition is therefore allowed 
and the security bonds cancelled. 

C.R.K.'n.M. Petition allotoed. 
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Pandranct Row and King JJ. 

Chandalavada Venkata Subbayya — 

Appellant. 

v. 

Secretary of State and another — 

Respondents. 

Appeal No. 64 of 1933, Decided on 15th 
December 1937, against decree of Sub- 
Judge, Tenali, in 0. S. No. 31 of 1932. 

(a) Madrat Hereditary Village Officee Act f3 
of 1895), S«. 13 and 21 — Claim to offtce— 
Revenue Courts atone competent to decide— 
Board of Revenue is Anal authority in second 
appeal — Order of Board is decree of Anal 
Court—Civil Courts cannot interfere with it. 

Under 8s. 13 and 21, a claim to a village office 
can be decided only by Revenue Courts and a 
second appeal in such matter is not only within 
the jurisdiction of the Board of Revenue but the 
Board of Revenue is the only authority whiah 
can entertain a second appeal in such a matter. 
No separate suit would Ue in a Civil Coart for 
a viU^e office nnder the Madras Hereditary 
Village Offices Act, and when the highest Revenue 
Court of Appeal, the Board of Revenue, has decided 
a particular claim in a particnlai way, it U Anal, 



ISl Madras Vi;r;K \ta SrFiiJAVVA v. .SECY. OF '^lAii: ' Pa^drano How J.) A. I. R. 


I* i.- not c.‘m|>'/tont for a Suhoniinih* Ju>l:o to 
'^nt'Tl.iin :i -int l ii'-rl ir.iti'.'fi tlnit tbeord'jr (A 
the iT(\ '•! 1*^ vnnu'^ in the oxt'r i i** of \t< 

apptll;il»* jnri'lioti«j!3 w;is ontnry to liu*. '1‘ho 
onl r r)f ttn* of Keveiuio h \s \hp Uh'cp of \ 

'I'or*-* niici it )< cho of t)v* liuil airt rf 

app' il in ri >uit under ttj»* Uernlitiry 

^ oince." Act. Kvan if ihc of tlio 

I3u;ird of Rovrnuc is contrary toliw.it rs nol coin- 
potent for a Civil Court iu tin? to docl.irc 

that Mich a decision svas conlrarv to Inv, 

[I* 1^1 C 2] 

(b) Madras Hereditary Village Offices Act (3 
of 1895), S. 23 — Appeal before Board of 
Revenue can be decided without hearing 
parti es« 

The nil-s nf pnx"<liir^* goVf niinq the hearing of 
suits and app**!!' under th»' Madr.in Hercditirv 
Village OilKa'^ A^t do not rojuiri' tint the Rouril 
of Rcvcuu»* sbouM hear cither the appoll lut or bis 
coun<id l)rf<)rc di'in^iug cd the sncond appall and 
thcp'forc the liy the Hoard of Revenue of 

au appeal to it without lioaring the appellant or 
hi.*' counsel is not ilh'gal or ultra virrs. It has 
jurisdiction to decide it without giving the parties 
an opportunity of b dug heard : AIR 1932 Mnd 
629. Foil. [P 485 Cl] 

V, Rangachari — for AppcUa7it. 

K. S. Krishnasvfami Aiyen^ar and V. 

Govindarajachari— licspondents. 

Pandrang Row J. — The appellant in 
this appeal was the plaintifl’ in the Lower 
Court, rio sued the Secretary of State for 
India in Council and the present Village 
l^Iunsif of Pedapudi in the Tenali Taluk for 
a declaration that the order of the Board 
of Revenue dated 12th May 1928 in Second 
Appeal is illegal and ultra vires. The facts 
necessary to understand the points in issue 
may be stated briefly. The plaintiff.appel¬ 
lant's grand.father Raraanappa was Village 
Munsif of Pedapudi till 1883 when ho 
was dismissed by the Sub.Collector for 
misconduct and divided member of the 
same Mirasi family was appointed to the 
office, namely the grandfather of defen. 
dant 2. The plaintiff’s contention was that 
that appointment was only temporary, 
and to be in force only during the lifetime 
of the dismissed village Munsif, and that 
on the death of the latter in 1923, the 
plaintiff was entitled to be appointed 
village Munsif. On this basis, the plaintiff 
during his minority by a ne.’ct friend sued 
in the Court of the Revenue Divisional 
Officer, under S. 13, Madras Hereditary 
Village Offices Act 3 of 1895, namely 
S. B. No. 1 of 1926, for being registered as 
the village Munsif of Pedapudi. That suit 
was dismissed and an appeal from the 
decree of the Revenue Divisional Officer 
was also dismissed by the District Collector 
in S. A. S. No, 1 of 1927. The plaintiff 


pi eferic'l a second appeal to the Board of 

Revenuo as provided for in S. 23, Madras 

lleiedilary Village Offices Act and that 

scconil appeal was also dismissed by the 

Board of Revenue in Mav 1928. 

% 

It is tfiis dismissal of the second appeal 
by the Board of Revenue that is sought to 
be declared illegal and ultra vires. It 
cannot bo contended that the Board of 
Revenuo had no jurisdiction to entertain 
the appeal or to deal with it in the manner 
which the Board thought fit. In fact, a; 
claim to a village ollice of this kind can be' 
decided only by Revenue Courts as will bel 
seen from a perusal of Ss. 13 and 21,1 
Madras Hereditary Village Offices Act 3 of* 
1895. This position is not contested. It: 
is therefore clear that the Board of Reve. 
nue had nob only jurisdiction to entertain 
and dispose of the second appeal, but also 
that the Board was the only authority in' 
fact which could have entertained such a 
second appeal in this matter. The conten¬ 
tion that the Board of Revenue acted 
without jurisdiction must be dismissed as 
having no foundation, and as being even 
absurd. The jurisdiction of the Board of 
Revenue was invoked by the plaintiff him. 
self and that jurisdiction which undoubt, 
edly existed when the appeal was enter, 
tained could not be said to have been lost 
simply because, as the plaintiff-appellant 
believes, the Board decided the second 
appeal wrongly. 

So far as the contention that the order 
of the Board of Revenue was illegal is 
concerned, it appears to us that no civil 


suit of this nature could have been enter¬ 
tained by the Subordinate Judge for the 
purpose of getting a declaration that the 
order of the Board of Revenue passed in 
the exercise of its appellate jurisdiction 
was contrary to law. No separate suit 
would lie in a case of this kind, and when 
the highest Court of Appeal, so far as this 
subject-matter is concerned, has decided a 
particular claim in a particular way, it 
final, and it is not open to any Court in 
the mofussil to canvass the correctness of 
such an order. The order of the Board has 
the force of a decree and it is the deorw 
of the final Court of Appeal in a 
of this kind. Assuming for arguments 
sake that that decision was contrary to 
law, it is obviously not competent to 

the Subordinate Judge’s Court in which 
this suit was filed to declare that sacn 
a decision was contrary to law. In effect, 
the present suit though framed as one 
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for a declaration that the order of the 
Board of Eevenue is illegal and ultra vires 
is a suit for the otlice of a village Munsif 
in which the plaintiff seeks the same relief 
which he sought in the suit which lie iiled 
before the Revenue Divisional Oliicer. He 
is really therefore attempting to obtain ah 
adjudication by a Civil Court of a claim 
which has been excluded from the jurisdic. 
tion of Civil Courts for over a century by 
express legislation. It may at the same 
time be mentioned that the Subordinate 
Judge, while holding that the suit was 
maintainable, came to the conclusion that 
the order of the Board of Revenue was 
right on the merits and that the view taken 
by the Board as regards the appointment 
of defendant 2’s grandfather was right. 

A further complaint has been made on 
the ground that the Board of Revenue 
passed its order in second appeal without 
hearing the plaintiff-appellant or his coun¬ 
sel. The rules of procedure governing the 
hearing of suits and appeals under the 
'Madras Hereditary Village OiBces Act are 
rules framed under S. 20, Cl. (4) of that 
|Act, and the rules so framed do not require 
that the Board of Revenue should hear 
either the appellant or his counsel before 
disposing of a second appeal. This rule of 
procedure cannot be regarded as ultra vires 
in the light of the decision reported in 55 
iMad 942^ which expressly decided the 
question that the Board of Revenue having 
jurisdiction to decide a second appeal 
under S. 23, Madras Hereditary Village 
Offices Act, has jurisdiction to decide it 
without giving the parties an opportunity 
of being heard. This Bench decision which 
directly bears on the point disposes of the 
contention that the decision of the Board 
of Revenue must be deemed to be illegal 
or ultra vires because it was pronounced 
without giving a hearing to the plaintiff- 
appellant or his counsel. We see no reason 
to differ from the decision in 55 Mad 942.^ 
It follows therefore that there was never 
any substance in the plaintiff-appellant’s 
suit and that the appeal must fail. It is 
accordingly dismissed with costs (two sets). 

C.R.K./B.D. _ AppeaZ dismissed. 

1. Komarasw&mi Mndali y. Mooiratna Mudali, 
(1982) 19 A I B Mad 629=188 I C 390=56 
Mad 942=68 M L J 263. 
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Pollachi Trau'^port Ltd. Coivihaiore — 

Appellant. 

V. 

AriimiKja liounder — Resj-ondent. 

Appeal No. 222 of 193G, Decided on 
14th December 1937, against order of 
Commissioner for Workmen's Compensa¬ 
tion, Madras, D/- 8th April 1936. 

(a) Workmen’s Compensation Act (1923), 
S. 10 (1), Proviso (3) — “Sufficient cause”— 
Man's illness is sufficient cause. 

The fact tb.it the man had been ill and was .i 
complete wreck after his discharge from the hospi¬ 
tal is a suflicieut. cau>e within the meaning of Pro¬ 
viso 3 to S. 10 (1). [P48CC1] 

^ (b) Workmen's Compensation Act (1923), 
S. 2 (1) (n) and Sch. 2, Cl. (i)—Conductor of 
motor omnibus is workman. 

The word ‘opemtion’ in Cl. (i) of Sch. 2 means 
the working of the vehicle. The duty of a con¬ 
ductor is not merely to iit in the car and issue 
tickets tut he has to see to the safety of the 
passengers in getting in and getting out, to the 
starting of the car and the stopping of the car at 
convenient places and co-operatc with the driver 
in the proper running of the car throughout the 
journey. He is therefore as much concerned with 
the operation of the mechanically propelled vehicle 
as the driver and is therefore a workman : 42 
C W N 223. Bd. on. [P 486 C 1) 

V. Ramaswamy .•^yyar — for Appellant. 

Yenkataramana Rao J.—This appeal 
is under S. 30, Workmen’s Compensation 
Act, against an order granting compensation 
to the respondent for an injury he suffered 
while be was doing the duties of a con. 
ductor in a vehicle belonging to the appel. 
lant.company which plied from Palghat to 
Pattancheri on the 13th March 1936. So 
far as the amount of the award is con. 
cerned, it has not been challenged before 
us. Two points were argued before us by 
Mr. V. Ramaswami Ayyar, the learned 
counsel on behalf of the appellant.company. 
One is the question of limitation and the 
other is that the respondent is not a 
'workman’ within the meaning of the 
Workmen's Compensation Act. In regard 
to the question of limitation, bis point is 
that while the accident took place on 13th 
March 1935, the claim to compensation 
was instituted on 12th December 1935 and 
notice of compensation was given only on 
6th November 1935. It is true that under 
8.10 (l) of the Act, notice of the accident 
must be given as soon as practicable and the 
claim must be instituted within six months 
of the occurrence of the accident. But there 
is a Proviso which provides : 
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riip It'iiriicd Cnniinissionor lias t:t!con the 
hut of llie nmn s illnciss, his hcinj’ a coni- 
pleto wreck after iii> iliiciiarLfO from tiie 
hospital aiiil all otlu'r circninstances into 
Considoratioii in c<amit );4 to the conclusion 
ith:it there was sullicicnt cause which 
onahlo-1 him to exorcise the discretion 
which is enferrod on him under the Pro. 
jViso luirl ho did not see anv reason to 
|di.siillow the claim, Wo see no reason to 
dirter from his conclusions on this part of 
the ca^o. Wo tlierefore overrule the plea 
of limitation. The second contention is 
c re^'anl to the dolinition in 

o. 2 (nj (i) of the Act taken in conjunction 
with Sch. 2, Cl. (i), tbo respondent is not a 
workman* hecauso he could not he said to 
1)0 a person connected with the operation 
or miiintenanco of a mechanically propelled 
iVehiclc. We arc not inclined to agree with 
this contention oitlier. The word operation’ 
m Cl. (i) of Sell. 2 moans the working of the 
vehicle, bo far as the duties of a conduc. 
itor in this case are concerned, there is evi. 
^donce that his duties are nob only to issue 
tickets, to collect fares, sign time sheets 
at police stations hut also, as admitted by 
D. ^V. 1, to look after the convenience of 
the passengers, their luggage and generally 
do all that is prescribed in the Motor 
'Vehicles Rules. 


Apart from any question of evidence, 
|the duty of a conductor is not merely to 
sib in the car and issue tickets but he has 
[to see to the safety of the passengers in 
•getting in and getting out. to the starting 
of the car and the stopping of the car at 
convenient places and co-operate with the 
driver in the proper running of the car 
throughout the journey. In our opinion, 
he is therefore as mucli concerned with the 
operation of the mechanically propelled 
vehicle as the driver is within the meaning 
of that clause. The question whether the 
conductor of an omnibus is a “workman" 
within the meaning of the Act was recently 
considered by a Bench of the Calcutta 
High Court and they have taken the same 
view as we have taken {see 42 C W N 
123 )■ As observed in that ease, the pre. 

c“\vVl2“"' Nitb. (1937) 42 


'Onee of a conductor ia not only desirable 
but is ip.dlv necessary and is indeed obliga. 
tory for tho purpose of the proper working 
of a bus. W’e are therefore of the opinion 
that tho respondent i.s a ‘workman’ within 
tlie meiiDing of the Act. In the result, the 
nppeal fails and is dismissed with costs, 

( .n K. D.s. Appeal dismissed. 
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Gkntle J. 

Pahi/n Graviani aj^d atiother — 

Plaintiffs. 

V. 

Manic.kammal and another — 

Defendants. 

T. 0. S. No. 16 of 1931 and Appln. No. 
819 of 1937, Decided on 23i'd August 1937. 

. * Civil P. C. (1908), O. 33. Rr. 1, 8, 
i’. Applicability of pauper Rules to ap¬ 

plications for grant of probate or letters of 
administration. 

.4u application by .a petitioner for grant of pro- 
b.atQ or letters of administration is clearly a pro* 
cccdiiig in a Court of civil jurisdiction and the 
pauper Rule^ conCiined iu CC 33. ace applicable to 
such petitions or suits, whoa petitious become 
suits in pursuanco of the Origioal Side rules : JS 
Bom 237 .iKiJ A o. 2923 of 1930, lUi. on. 

.. . w [P 488 Cl) 

fb) Madras High Court — Fees Rules (1933). 
2, R, 2 — Provisions are in addition to and 
not in substitution for O. 33, Civil P. C. 

The provisions of the Madras High Court Fees 
Rules are in addition to and uot in substitution 
for 0. 33, Civil P. C. Order 2. R. 2 of the Rules 
therefore does uot proveut a person from availing 
himself of tho paupnr provisions of 0. 83, Civil 

^ ^ [ P 489 0 1) 

(C) Court fees Act (1870), S. 19 1 —Man¬ 
datory language of S. 19-1 concerning fees for 
grant of letters of administration is subject to 

O. 33. R. 8, Civil P. C. 

The mandatory language of S. 19-1. Court-fees Act 
regarding payment of fees for the grant of probate 
and letters of administration is subject to the 
provisions of 0.33. R. 8. Civil P. 0., which un* 
equivoc,aIly dc.als with esemptions from payment 
of all court-fees in auv proceedings connected with 
a pauper suit. [p 483 C 2] 

(d) Civil P. C. (1908). O. 33. Rr. 1 and 8 - 
rroper fees paid up lo date of application to bo 
admitted as pauper — No funds lo continue sui* 

~ Plaintiff can be allowed to continue as 
pauper. 

Where the plaintiff hus paid all the proper fees 
up to date of the application to be admitted as a 
pauper and at that stage he has no funds to con* 
tiuue tho suit, nor can he find the further fees 
required, the plaintiff can be adn)ittcd as a pauper 
and allowed to continue tho suit : 20 Cat 319, 

Foil [P 489 011 2] 

Cs Ss Varadachariar — for Plaintiffs* 

R. Ramaraurthy Ayyar — 

for Defendanti^ 
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PALANI GHAMANI V. MaNICKAMMAL (Gentle J.) 


Order.—This is an applicat ion in which 
the applicants pray for an order : (l) that 
ietteresof administration ordered to be issu. 
«d in this suit to them as plaintiffs may be 
granted to them in forma pauperis: and 
^2) that the court.fees payable in respect of 
the above grant of the letters of admini¬ 
stration may be made a first charge upon 
the properties bequeathed to the plaintiffs 
under the will of the deceased dated 21st 
September 1920. It is conceded by the 
learned counsel on behalf of the Govern, 
ment Solicitor that, so far as the appli- 
<5ant3’ pecuniary position is concerned, they 
are paupers. The objection to the applica¬ 
tion is based upon two grounds : (l) that 
O. 33, Civil P. C., and the rules thereof 
are not applicable to proceedings for grants 
•of probate or letters of administration: and 
(2) that, even though the contrary may be 
■the correct view, the applicants cannot 
now avail themselves of the provisions of 
the pauper rules. There is no difference in 
principle between proceedings for the grant 
of letters of administration and proceedings 
for grant of probate. 

The facts of this case are as follows : 
The testator by his will dated 21st Septem. 
ber 1920 bequeathed to the plaintiffs and 
to other beneficiaries legacies and bequests. 
He appointed no executor. On 27th April 
1921, the testator died. Since that date 
various members of his family have been 
in possession of the deceased’s estate and 
bave excluded the applicants from the 
benefits given to them under the will. On 
28th August 1931, the applicants petitioned 
for a grant of letters of administration cum 
iestamenlo annexo. The petitioners alleged 
in the petition that, on account of their 
■poverty, they were unable to institute pro. 
oeedings until the date of that petition and 
that no other beneficiaries under the will 
bad taken any steps in regard to obtaining 
the grant. The widow and one son of the 
deceased filed a caveat. Subsequently the 
f>etitioQ and the caveat were numbered as 
■a suit, the applicants being the plaintiffs 
And the caveators the defendants. This was 
in pursuance of 0. 34, B. 52 of the Original 
Side Buies. Under B. 55 of the same Order, 
it is provided inter alia that the provision 
■of 0. 4, Buie 4 of the Original Side Buies 
shall apply in the same manner as if the 
petition were a plaint filed on the date of 
cegistration of the petition as a suit. It 
follows therefore that the petition praying 
for the grant of letters of administration 
ds deemed to be a plaint on the date men¬ 


tioned in tlio Rule. Since the provisions of 
0. 4, R. 4 of tlio Original Side Rules apply, 
if follows from the wording of that Rule 
that the petition is dealt with as if it were 
a plaint presented and filed in accordance 
with the relevant rules. 

Id the written statement in tlie suit, 
the defendants raised many contentions 
against the validity of the will including 
an allegation that the testator’s will was a 
forgery. Lakshmana Rao .1. tried the suit 
and on 14th February 1935 he found in 
favour of the will and ordered letters of 
administration to issue. Against this deci¬ 
sion the defendants appealed to the Appel- 
late Court which appeal was dismissed on 
1st April 1936. When the petition was 
first issued by the applicants, they paid the 
appropriate court.foes by affixing Rs. 20 
stamp upon the petition pursuant to 0. 2, 
R. 1, of the High Court Fees Rules of 1925, 
Appendix 2, Item 7. These rules have since 
been supplanted by the High Court Fees 
Rules of 1933 but no amendment or altera- 
tion has been made which is material so 
far as the matter before me is concerned. 
When a case is registered as a suit and the 
petition becomes a plaint, no fee is pres¬ 
cribed in the Rules as payable by the 
applicants. Letters of administration have 
been ordered to be issued. All that remains 
to be done is for the applicants to pay the 
appropriate court-fees computed upon the 
value of the estate and, upon this being 
done, letters of administration will issue. 
It is at this stage, that the present applica¬ 
tion is made pursuant to the provisions of 
0. 33, Civil P. C. and 0. 8. Rule 14 of the 
Original Side Rules. It is necessary to 
refer to provisions of 0. 33 in this applica- 
tion. 0. 33, R. 1, Civil P. C. says : 

Subject to the following provisions, any suit 
may be instituted by a pauper. 

Explanation. — A person is a ‘pauper’ when he 
is not possessed of sufficient means to enable him 
to pay the fee prescribed by law for the plaint iu 
such suit, or, where no such fee is prescribed when 
he is not entitled to property worth one hundred 
rupees other than his necessary wearing apparel 
and the subject-matter of the suit. 

Buie 8 of the same Order is in the 
following terms: 

Where the application is granted, it shall be 
numbered and registered, and shall be deemed the 
plaint in the suit, and the suit shall proceed in all 
other respects as a suit instituted in the ordinary 
manner, except that the plaintiff shall not be 
liable to pay any oourt-fee (other than fees payable 
for service of process) In respect of any petition, 
appointment of a pleader or other proceeding con¬ 
nected with the salt. 
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Order 8, P. 1-J of the OrigiD.al Side Pules 
deals with liie njachinery to be followed 
hv tho aiiplicrtuts. S. 141, Civil P. C. pro- 
vides a? follows; 

'I he rrocL'durc provided in this Code in regard to 
^uif^ -hall be tollowcd as fur as it can be made 
applicable, in all proceedings in any Court of civil 
juri-cliction. 

I see DO reason why an application by a 
petitioner for grant of probate or letters of 
administration, which is clearly a proceed¬ 
ing in a Court of civil jurisdiction, cannot 
be subject to the provisions of 0. 33, Civil 
P. C. nor tb<at any of tho Pules of that 
Order are inapplicable to such a petition. 
The provisions of the High Court Fees 
Pules, 1933, which supplant the former 
Pules, in my view, contemplate proceedings 
for the grant of probate and letters of 
administration being subject to the pauper 
Rules. 0. 2, P. 2 of the High Court Fees 
Rules deals with these applications in so 
far as it provides for the fees payable and 
in the same Pule it is provided that : 

If an application for leave to prosecute or defend 
proceedings, in forma pauperis is granted, no fee 
shall be charged by the Registrar or the Sheriff, in 
respect of any proceeding by, or on behalf of the 
pauper, except the fees chargeable upon the said 
application. 


fees , Ss. 19-A and 19.G of the same Act 
deal with the relief available when too- 
high a fee has been paid and provides for 
payment to be made when too low a fee has 
been paid. ^ Both describe such fees as 

court.fees ’ and these court.fees are fees 
payable pursuant to S. 19.1. The manda. 
tory language of S. 19.1 regarding pay¬ 
ment of fee.s for the grant of probate and 
letters of administration is, in my view, 
subject to the provisions of 0. 33, R. 8.' 
Civil P. C., which unequivocally deals with 
e.vemptious from payment of all court-fees 

in any proceedings connected with a pauper 
suit. 

It was further contended on behalf of 
the Government Solicitor that the Courts 
fees Act is a special Act and that S. 4 (1), 
Civil P, G. provides that, in the absence' 
of any specific provision to the contrary,, 
nothing in the Code shall be deemed to- 
limit or otherwise affect any special or 
local law. It was argued that the Court, 
fees Act is a special law and that S. 4 (l)' 
above referred to expressly provides that 
such Act shall not be limited or affected by 
the Code. This section however expressly 
says that this shall be so in the absence of 


It is contended on behalf of the Govern, 
ment Solicitor that the words in 0. 2, P. 2 
“no fee shall be charged by the Registrar 
or the Sheriff”, excuse only the fees pay. 
able under the High Court Fees Pules and 


do not extend such relief to any otht 
court-fees, those fees being only ones whic 
are dealt with in that Rule, and that 
does not deal with the court-fees unde 
the Court-fees Act to which I shall refe 
later on. I do not accept the contentio 
that this Pule prevents a person from avaii 
'ing himself of the pauper provisions c 

O, 33, Civil P. C. The provisions of th 
High Court Fees Rules are in addition ti 
and nob in substitution for 0. 33, Civi 

P, C. R. 8 of that Order, set out above 
expressly exempts a person admitted U 
sue in forma pauperis from payment o 
court-fees in respect of any proceeding- 
connected with the suit. The issue of pro 
bate or letters of administration is a pro 
ceeding connected with the petition, and in 
this case a suit for such a grant S 19 I 
Court-fees Act provides that the fees speci¬ 
fied in I em 2, Sch. 1 of the Act must be 
paid before an order entitling the peti. 
tioners to a grant of probate or letters of 
administration can be made. Whilst this 
section mentions “fees” and not “court. 


any specific provision to the contrary. The- 
wording of 0. 33, P. 8 is such a specific- 
piovision, namely that court-fees connectedi 
witli any proceeding, which includes court- 
fees payable under the Court-fees Act, are- 
excused in the case of a person admitted 
as a pauper litigant. Incidentally the 
Court-fees Act provides for the fees payable 
for plaints and, if this argument were to- 
prevail, it would destroy the efl'ect and the- 
^lief given to paupers by the provisions of 
0. 33, P. 8, Civil P. C. I am satisfied that- 
the paupar Rules mentioned above are 
applicable to petitions or suits when peti¬ 
tions become suits, for the grant of probate 
or letters of administration. This view was 
taken by the Bombay High Court: 18 Bom 
237. Whilst this case was decided before 
the Court-fees Act was amended by the 
inclusion of Ss. 19.A to 19.K, I see no- 
difference in principle between that case and 
the one now before me. In Application- 
No.^ 2925 of 1930, Venkatasubba Rao J- 
decided that the petitioner for grant of pro¬ 
bate could be given relief in forma pauperis. 

I agree with the learned Judge in 
decision. No proceedings bad been taken 
by the petitioner in the application befor® 

1. In the matter of the Will of Dawubai, (1694) 

18 Bom 237. 
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Venkatasubbn Rao J. before the applica¬ 
tion was made to him. 

It is further contended that it is now too 
late for the applicants to be granted the relief 
to proceed as paupers. In 53 Mad 43" and 
in64MLJ728,^it was held that the Court 
could allow the plaintiff to continue the suit 
as a pauper although the application was 
made after the suit had been instituted and 
some court-fees had been paid upon the 
plaint. These decisions followed 20Cal 319^ 
and 8 Bom 615.^ In the two Madras autho- 
rities mentioned above, court-fees which 
had been paid were not the proper court- 
fees inasmuch as a larger sum should have 
been paid. In 20 Cal 319,^ the plaintiff 
had paid all the proper fees up to date of 
the application to be admitted as a pauper 
and at that stage he had no funds to con¬ 
tinue the suit nor could ho find the further 
fees required. Nevertheless, the plaintiff in 
that suit was admitted as a pauper. The 
definition of "pauper” is contained in the 
Explanation to 0. 33, R. 1, which I have 
set out above. That Rule provides that a 
person is a ‘pauper’ when he is nob pos¬ 
sessed of sufficient means to enable him to 
pay the fees prescribed by law for the 
plaint in the suit, or, where no fee is pres, 
cribed, when he is not entitled to property 
worth Rs. 100. When the caveat was 
entered by the widow and the son of the 
deceased testator, and under the rules 
above mentioned, petition and the caveat 
were registered as a suit, no fee was pres¬ 
cribed when the petition became a plaint. 
At that time, it is not suggested by the 
learned counsel for the Government Soli, 
oitor that the applicants before me were 
possessed of Rs. 100. Interpreting strictly 
the definition set out in the Explanation, it 
follows that since no fee is prescribed upon 
the plaint when the petition becomes a 
plaint and the applicants are not pos- 
•eased of Rs. 100, they are paupers within 
the meaning of the Explanation. Whilst 
apon the date of the issue of the petition, 
the requisite fee of Rs. 20 was paid in res. 
pect of that document, at the time when 
the petition was converted into a suit and 
the petition became a plaint, no fee is pres- 

2. Bubba Rao v. Tenkataratnam, (1929) 16 A IR 
Mad 826=12110 B5T=68 Mod 13=57 MLJ 
677. 

8 . Bava Sablb Miyan v. Abdul Ohani Sahib, 
(1988) 20 A IR Uad 408=147 1 0 710=64 
ML? 728. 

4. Tbompsqu v. The Calcutta Tramway Co. Ltd., 
(1698) 20 Cal 819. 

0. Revjl Fatil v. Sakharam, (1884) 8 Bom 616. 


cribeil. The aiiplicants are paupers withir. 
the meaning of the Explanation in 0. 33. 

R. 1, since they were not entitled to 

Rs. 100. 

There will be an order in terms or 
prayer, viz. (i) letters of administration 
will issue to the applicants in forma 
pauperis. There will also 1)C an order that 
the fees payable to the Government under 

S. 19-1, Court.fees Act, and any other 
court-fees which are payable will bo a !ir?: 
charge upon the subject-matter of the 
grant pursuant to 0. 33, R. 10, Civil V. C. 
There also will be an order that the appl.- 
cants will pay the court-fees which they 
are now excused from paying. This la?: 
order will only he enforced subject to an 
application to Court for leave so to do. 
Tbo learned counsel on behalf of the 
Government Solicitor stated that this 
application was contested upon a matter o: 
principle in order that there might he a 
direction in regard to future litigation by 
paupers in respect of probate and letters oi 
administration. I therefore direct that 
there will be an order for costs in favour 
of the applicant. 

C.H.K./v.B.B. Application allowed 
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Burn and Venkataramana Rao JJ. 

DevaTi 7 iti JJasi Reddi Annaji Ghvii- 
nappa Reddi and others —Appellants. 

V. 

Dasari Venkohaytja — Respondent. 

Appeal No. 435 of 1935, Decided on 
20th January 1938, against order of Dist. 
Court, Bellary. D/. 30th March 1935. 

Insolvency — Creditor need only prove hi* 
right to present petition to adjudicate debtor— 
He need not prove debtor’# inability to pay 

debts. 

Under the Provincial Insolvency Act, the cre¬ 
ditor need do no more than prove his right to 
present the petition to adjudicate the debtor and 
the alleged act of insolvency. The adjudication 
mast then follow unless the Court is satisfied by 
the debtor that he is able to pay his debts. The 
creditor need not prove the debtor s inability to 
ply his debts. [P 489 a2:P490Cl] 

A. Gopalacharlu — for Appellants. 

Judgment.—The learned District Judge 
was in error in holding that the creditor 
should prove the debtor's inability to pay 
his debts. The creditor need do no more^ 
than prove his right to present the peti-i 
tion and the alleged ant of insolvency and 
then adjudication must follow unless the 
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Court is >atisnod In- the debtor that he is 
nblo to p.iv his debts (S. 2-3 (l) Provincial 
]nsol\'encv Act). This appeal is accorlin^ily 
•dl-uved; the order of the learned District 
Jud‘»e is set aside and the insolvency peti¬ 
tion restored to file for disposal according’ 
to law. The appellants will recover the 
costs from the estate. 

C.R.K./d.s, a Ply'll! tiV'ou'^A, 

A. I. R. 1938 Madras 490 
Burn and Mockett JJ. 

In re has! Virana Appellant. 

Referred Trial No. 141 and Criminal 
.\ppeal No, 5oS of 1937, Decided on 1st 
December 1937, referred by Sess. Court, 
Guntur Division, D/. 5tli October 1937. 

(a) Criminal Trial—Evidence—Unsworn testi* 
mony of young child is admissible in evidence. 

An unsworn testimony of a young child is 
admissible in evidence. S. 1.3, Oaths Act expressly 
provides for cases in which the provisions of Ss. 5 
and 6 of the Act have not been carried out: A I Jt 
IHI4 203, IlcL On. [P 491 C 1] 

(b) Madras High Court—Criminal Rules of 
Practice, R. 85 —Omission to comply with R. 85 
does not vitiate confession provided provisions 
of S. 164, Criminal P. C. are complied with. 

The omission to comply with the requisites of 
the Madras Criminal Rules of Practice would not 
vitiate a confes-sion provided S. IGl, Criminal P.C. 
is complied with. [P 491 q 2 ] 

Where a Magistrate docs not record in writing 
at the beginning of a confession, his reasons for 
believing that the accused is prepared to make tbe 
statement voluntarily, a.s required by R. 85 , Cri¬ 
minal Rules of Practice and records at the end 
that the confession is a voluntary one hut it is 
clear that the confession was a voluntary one aud 
that the Magistrate had satisfied himself that it 
was so. the confession is admissible in evidence 
although the provisions of R. 85 have not been 
strictly complied with. [P 491 Cl 2] 

G. Balaparameswari Eao — 

for Appellant. 

Fubhc Prosecutor ~ for the Crown. 

Mockett J. The accused has been con. 
victed and sentenced to death for the mur. 
der of his wife on 28th July 1937, at about 
10 o'clock in the morning. At the time of 
murder, the deceased was not living with 
the accused but was living about lOo'^yards 
away in the hut of P. W. 1. She had left 
her husband and was living under P. W Vs 
protection. In P. W. I’s hut was also iiv. 
ing a little girl, the daughter of the accused 
and the deceased (P. W. 2 in this case) 
who was a young child appearing to be 
about seven or eight years in the Sessions 
Court. Her evidence is that on that morn. 
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ing she was in P. W. I’s hut powdering 
chillies and her mother was washing clothes 
near the palmyra trees when her father, 
the accused, arrived and cut the deceased 
with a knife. Slie states: 

My father held my mother's tuft of hairaudeut 
her neck. I was frightened that he would cut me 
also .Tiid hid myself behind a wall. Then I went 
to my ^ratidfather's bouse aud reported to him, 

Then she describes how her father ran 
away after cutting her mother. She says 
that lier father gave her mother two blows 
with the knife. But he gave many more 
blows than that. .Mtogether 15 wounds 
were found on tbe deceased; but it is enough 
to describe one of them, viz. wound No. 2 
whicli was 

an incised wound 4 inches by ll inches by 1 inch; 
besjios 1 inch below and 1 inch right of PomoiQ 
Adami and runs across the front of neck to the 
left. This runs patallel to injury No. 1, 1 inch 
below utid ends 1 inch below middle of injury 
No. 1. The trachea is severed in front and con¬ 
nected posteriorly by \ inch left carotid and left 
fiterno uiastoid are severed, 

This wound alone would be enough to 
cause death. There were in all 15 wounds 
many of which were of a grave nature. It 
is not unlikely that this little child after 
seeing her father cut her mother twice, hid 
herself away. However she went later to 
P. W. 3. P. W. 3 is the little girl's grand¬ 
father, the father of the deceased. He says 
that on that morning P. W. 2 came to him 
and said that her father had cut her 
mothers throat; and that ho went to the 
house of P. W. 1 and saw the deceased, . 
Pitchi, lying dead in a pool of blood. Now, 

P. W. 4 says that she heard P. W. 2 telling 
P. W. 3 that the accused had cut the 
deceased s throat and that she gave that 
information to P. W. 1 on her way to work. 

P. W. 1 describes how he heard the news 
from P. W. 4 and how he returned to tbe 
village and found Pitchi lying dead in the 
vacant yard by his house. He thereupon 
went to the village raunsif and gave the 
statement, Ex. A which runs as follows: 

Having taken my braakfast (cold rice), I leR 
thismorning at 7 a. m. to do wet ploughing in the 
field of oue Koduri Kotayya. son of Venkayya of 
Keunegantivaripalem, hamlet of Voleru village. At 
about 11 A. M., and while I was ploughing tbe wet 
field, one Anki, wife of Kebba Mantrigadu, cams 
to mo and reported that Dasi Sampson mur¬ 
dered my wife Pitchi by cutting her with a knife. 

I thereupon left ploughing and came and found 
her (Pitchi) lying dead in the yard north of tho 
house with her throat cut. A seven year old 
daughter Rami told me that Sampson slew her 
with a knife and ran away. 

This statement was made at about 12 
noon on that day. P. W. 7 is the Sub- 
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Assistant Surgeon who describes the wound 
to which reference has already been made. 
Now, the criticism that is made from the 
bar on behalf of the appellant against the 
case of the prosecution amounts to this, 
Tiz. that the primary and the most impor¬ 
tant evidence in the case is that of the 
young child and that it ought to be rejected 
on two grounds. The first ground for 
rejecting it is that it is unsworn evidence 
■and the testimony of an unsworn person is 
not admissible in evidence. The answer 
10 that is that this Court has held, and so 
have all the Courts in India, that in the 
case of an unsworn testimony of a young 
child, that evidence is admissible ; vide 38 
Mad 550.^ S, 13. Oaths Act, expressly 
provides for cases in which the provisions 
of Ss. 5 and 6 of that Act have not been 
carried out. The other point is that this 
■evidence stands uncorroborated and that it 
would be unsafe to act on the uncorrobo¬ 
rated evidence of a young child. But it 
will be seen that this little girl, imme- 
<aiately after the occurrenco, went and 
reported to her elders as to what had hap- 
pened. And there is the additional corro¬ 
boration, a very strong corroboration, viz. 
the confession made by the accused in 
which, in as simple words as possible, he 
said that he did murder this woman be. 
cause she started abusing him and that his 
heart-burning was such that he did com¬ 
mit the murder. This statement is found 
in Ex. M. But the learned counsel for the 
appellant urges that Ex. M too should he 
rejected because of the method of its 
recording as the provisions of R. 85 of the 
Criminal Rules of Practice have uot been 
strictly carried out. 

A perusal of Ex. M shows that the 
Magistrate did satisfy himself that it was a 
voluntary confession. It is unfortunate 
that he recorded at the end of the confes- 
•bn that it was a voluntary one and did not 
the beginning record in writing his rea- 
jsoxi for believing that the accused was pre- 
(pared to make the statement voluntarily. 
[If there is the slightest doubt whether the 
statement was voluntarily made, then this 
defect would be an important factor in 
{avour of the accused and in favour of 
rejecting this confession. There has been 
no cross-examination of the Sub-Magis- 
trate addressed to this aspect of the c^ 
regarding the confession recorded by him . 

1. Ohlna Venkada v. Emperor, (1914) 1 A I R 
Had 993=92 I C 737=36 Mad 690=15 CrLJ 
161. 


Ammani Ammal 

The .Magistrate states in his ovidonco that 
the accused did not reply to any question 
except the one whicli ho recorded. Ex. 
suggests that it might Itave been split up 
into a number of questions but none 
evoked any answer from the accused until 
at the end he contented himself by making 
a complete confession. All that is relevant 
is that the Magistrate was satisfied that it 
was a voluntarily made and that wo slinuld 
be satisfied that it was a voluntary one. 
There is no material whatever on record to 
suggest otberw'ise. It has already been held, 
by a Bench of this Court (which we are con- 
tent to follow), that omission to comply 
with the requisites of the Criminal Rules 
of Practice would not vitiate a confession 
provided S. 164, Criminal P. C., is com. 
plied with; and that section has been com. 
plied with in this case. It is perfectly 
clear that the lower Court had no reason 
to come to any other conclusion than the 
one it came to. The conviction will be 
confirmed as also the sentence. It was a 
most ferocious attack on the deceased 
woman and the fact that she left her bus. 
band is no excuse for his murdering her in 
this manner. The appeal is dismissed. 

C.B.K./r.m. Appeal dismissed. 
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Venkatastjbba Rao and 
Abduu Rahman JJ. 

jV. Kayambu Pillai — Appellant. 

V. 

Lakshmi Ammani Ammal Respondent. 

Letters Patent Appeals Nos. 107 and 
108 of 1937, Decided on 4th January 
1938, from order of Horwill J., D/- 4th 
November 1937. 

(a) Civil P. C (1908). O. 33, R. 5 (e) - 

"Inleresl"— Meaning—Interest doe» not nece«. 
earily mean one amounting to such under com¬ 
bined effect of provifioni of Tranifer of Pro¬ 
perty Act and RegUtration Act, 

The word “Interest” in 0. 33, R. 6 (e) is used 
In Its general and ordinary sense and not in any 
technical sense. Hence “interest” does not neoes- 
sarily mean one which amounts to such under the 
combined eflect of the provisions of the Transfer of 
Property Act and the Registration Act: 9 Bom 

371 and A I It 1938 Mad 153, Bel. on. 

(P 492 C 2] 

(b) Civil P. C. (1908). O. 33, R. 9 (c) - 
Word "plaintiff” in both places means plaintiff 
or his representative. 

In both the places where the word “plaintifi" 
occurs in 0. 33. R. 9 (c) it means the plaintifi or 
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his rtprc-M: otherwise the section will lead 
to uti al;'Ur(!if_v. Any other construction will 
make t]i>' nivpiupErinc of the representative im- 
poi.ii.I,'. where the origlual plaintiff entered into 
:ho aqrc’cuient. [p 493 C 1] 

C. S. Venkatachariar for S. SuDtlaresa 
Iyer and C. R. Pattabhirama Ivor — 
for Appellant. 

K. Kuttikrishna Menon —for Bespon. 
dent. 

Yenkatasubba Rao Z.~Lctlers Patent 
Appeal Bo. lOS of 10A7 :—Horwill J. 
made an order dispaupering the appellant 
and its correctness is questioned in Ibis 
Letters Patent appeal. Tho suit was filed 
by one Durasaini in 1D28 against the Court 
of Wards for tbo recovery of Marungapuri 
estate, lie was allowed to institute tho 
suit in forma pauperis, and died in 1920, 
and was succeeded by his son Ponnuswami, 
who brought himself on the record and 
continued the action. The suit was dis. 
missed in 1930. Ponnu.swami was allowed 
to file the appeal as a pauper and died in 
1935 during its pendency. Tho present 
appellant Kayambu Pillai being tiie exe¬ 
cutor under Ponnuswacni’s will, was then 
brought on the record ns bis legal repre- 
sentative. The petition in question was 
tiled by the Court of Wards to dispauper 
tho appellant on the ground that liis prede- 
cessors-in-interest, i. e. Doraswami and 
Ponnuswami, had entered into certain 
agreements of the kind contemplated by 
Cl. (e) of 0. 33, Rule 5, Civil P. C. 

Tho first question that arises, is whether 
the agreeinontb. having regard to their 
nature, fall within the provision above 
mentioned, in other words, does a third 
party obtain under them an interest in the 
subject-matter of tiio action V The agree, 
ments referred to were executed in favour 
of this very Kayambu Pillai. Besides 
these agreements, there were also in his 
favour two powers of attorney. The efl’ect 
of these transactions was, that Kayambu 
Pillai was to he tho agent, first of'Dora. 
swami, and then of Ponnuswami, for con. 
ducting the litigation, receiving in the first 
instance, a salary of Rs. 1000 u mouth—to 
be increased to Rs. 2000 after possession of 
the estate was obtained. He had the right 
to remain as agent for a period of 25 years 
this period, as Horwill J. points out ’ 

being sufficient not only to carry tbo appellant 
over the present litigation but to enable him to 
continue m possession of the estate and the collec- 
tion of Its moneys for a considerable time, after 

the zamindan was recovered—if the liti‘’ation 
should prove successful. 


Tnder Ponnuswami’s will, though the 
appellant appears in the guise of an exe- 
cutor, he gets as legacy about nine lakhs, 
which presumably rejuesents the aggregate 
amount payable to him under the original 
contracts. The will also shows that the 
appellant’s predecessors had stipulated to- 
pay some advocate aliout one and a half 
lakhs for hi.s services. The estate is devised 
eventually in favour of the appellant’s son. 

On these facts the question arises, as 
already stated, does Kayambu Pillai under 
the agreements referred to above obtain an 
interest in the subject-matter of the litiga- 
tion within the meaning of Cl. (e) of 0. 33, 
R. 5, Civil P. C. Mr. Venkatachari for the; 
apjiellant contend.s that nothiug is an "in.j 
terest" under this section, which does not; 
amount to such, under the combined effect 
of tlie provisions of tbo Transfer of Pro- 
perty .Act and the Registration Act. This 
contention is totally opposed to, and frus¬ 
trates the intention of the section. The 
contention really amounts to this : unless 
by reason of the agreement, a transferee or 
assignee is brought into existence, who is a 
mortgagee or co-owner or charge-holder, 
the section will have no application. The 
provisions in this order are intended to aid 
a pauper suing for his own benefit, but not 
to enable an ostensible pauper to figure as 
plaintifT, when in the fruits of the litiga. 
tion, a tliird party has been given an in¬ 
terest. The only responsible way of con-l 
struing the word “interest" is to hold thaW 
it is used in its general and ordinary sensej 
and not in the technical sense ascribed to} 
it by tlie appellant’s counsel. This has! 
been so held by Sargent C. J. and Bird- 
wood J. in 9 Bom 371,* where a similar' 
contention was repelled. The judgment is- 
short, but it rejects the contention that thfl' 
interest must be a vested and completed 
interest under the section. In a recent 
decision to which one of us was a pnrty 
the same view was taken: 46 M L W 649- 
Several cases have been referred to 'where 
this principle has been tacitly accepted and 
Mr. A enkatachari has not • been able to- 
point to a single decision in his favour. 

The next argument turns upon the 
meaning of the wording of CI.,(c), ^ ^ 

0. 33, Civil P. C., the material portion 0 
which reads thu s : _ 

1 . RIanohar Ramchaudra v. Lakebman MabadeVr 

(l{i85) 9 Bom 371. 

2. Sivarama Ayyar v. Akilambal AmmaJ, U-'W 

25 A I R Mad 153=(1937) 2 M h J 7S9-4*> 

L W 649. 
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The Court may on the application of the defen¬ 
dant order the plaintiO to bo dispaupered, if be 
{the plaintiff) has entered into any agreement with 
reference to the subject-matter of the suit under 
which any other person has obtained an interest 
in such subject-matter. 

The argument is that this section can 
apply only to the party who has entered 
'iinto the agreement, in both the places 
where the \7ord “plaintili” occurs; it 
means either the original plaintiff or his 
representative ; it would be wrong to make 
the plaintiff" in one place mean the ori. 
ginal party and in the other, his repre¬ 
sentative. The short answer to this is 
undoubtedly what is suggested by Mr. 
Kuttikrishna Menon ; in both the places 
the word “plaintiff” means “the plaintiff 
or his representative”; otherwise the sec¬ 
tion will lead to an absurdity. Any other 
construction will make the dispaupering of 
the representative impossible, where the 
original plaintiff entered into the agree¬ 
ment. In other words, by reason of the 
death of the plaintiff his representative 
would be in a better position than himself, 
an anomaly which, by a reasonable con- 
etruction, can be prevented. In the result, 
the appeal fails and is dismissed with costs. 

L.P.A.No.107 of 1937. 

The order of Horwill J. directing the 
appellant to furnish security is perfectly 
right. There is no reason why we should 
interfere with the exercise of his discretion. 
The appeal fails and is dismissed with costs. 

C.R.K./d.S. Appeals dismissed. 
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Yenkatasubba Rao and 
Abdur Rahman JJ. 

P. M. V. P. Pappu Reddiar and an. 
other — Appellants. 

S. A. Pichu Ayyar — Respondent. 

Letters Patent Appeal No. 66 of 1935, 
Decided on 7th December 1937, against 
Judgment of Yaradachariar J., D/. 16th 
March 1936, reported in A IB 1935 Mad 
061. 

Contract Act (1872), S.72-Decree-holder 
though hit decree had been fully eatiihed, fail* 
ing to enter up catUfaction and fraudulently 
bringing property to sale—Mortgagee of pro* 
perty making payment under O. 21, R. 89, 
Civil P. C.| to avoid eale—Payment to made 
can be recovered back t 49 LW 435=A I B 
im Mad 961=1611 C 969, Reverud. 

A payment made by a person to get rid oi 
wrongful Interference with ms property would be 


involiintiry, being m:i(le undur compulsion of law, 
and an owner ni ly bring an action to recover Ijack 
the money so paid. Tho owner's riyht to recover 
back the money paid under compul.'ion docs not 
rest merely upon ju.stice and equity but is a statu¬ 
tory right expressed in terms of S. 72, Contract 
Act. The person obtaining pigment under force 
of execution proceeding, i. e. under coercion with¬ 
in the meaning of S. 72. is a wroiigiloer, 

CP 491 C 1, 2] 

\Vhero a decree-holder, who though his decree 
had alroadv bi.‘en fully satisfied has fiiilcd to enter 
satisfaction, fraudulently briifgs tho property to 
sale in execution and the morbgageo of the pro- 
perty makes a payment under 0. 21, R. 89 to set 
aside the sale, the money so paid can be recovered 
back from the wrongdoer. Although a fraudulent 
decree-holder can under Civil P. C., execute his 
satisfied decree where adjustment has not been 
certified, his liability under the substantive law 
remains : 42 L IT rf,35=:.4 J li 1935 Mad 961= 
161 I C 963. Reversed. ; AIR 1930 Mad 
921. Disfiiin. : 12 M I A 65 (P C); 7 Cal 64$ 
(P C) ; 40 Cal o9S (P C) and .4 I R 1923 P C 
lll.RH.nn. [P 491 C 2 ; P 495 C 1] 

A. Swaminatha Iyer — for Appellants. 

K. S. Champakesa Iyengar — 

for Respondent. 

Yenkatasubba Rao J. — The question 
which this Letters Patent Appeal raises is 
an important one, and the facts divested 
of all that is immaterial may be shortly 
stated. Defendant 1 61ed a suit against 
defendants 7 and 8, got their properties 
attached before judgment and obtained a 
decree in 1923 in due course. Defendants 
7 and 8 sold in 1924 under Ex. A the pro, 
perties in question to defendant 2. In the 
sale deed the vendors (i. e. defendants 7 and 
8) disclosed the attachment that had been 
effected and undertook to get tho proper, 
ties sold released from the attachment. In 
1925, by virtue of a transaction we need 
not go into, defendant 1, to whom about 
Rs. 5000 was due under his decree, 
received in full satisfaction of his claim 
Rs. 4500 (that is the concurrent finding of 
the Courts below accepted by Yarada- 
chariar J.) in pursuance of an agreement 
with tho judgment-debtors, namely defen. 
dants 7 and 8. In 1927, the plaintiff 
obtained a mortgage of the suit property 
from defendant 2. Though defendant I’s 
decree was fully satisfied as stated above, 
he failed to enter up satisfaction and 
fraudulently proceeded to execute the 
decree. He brought the properties mort¬ 
gaged to the plaintiff to sale and pur. 
chased them himself in the name of bis 
clerk on 16th September 1927. The plain, 
tiff made the statutory deposit under 0.21, 
R. 89, Civil P. C., and got the sale set 
aside. The present suit has been brought 
by him to recover from various defendants, 
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of v.hmn no iire concorned only with 
defeiKiiiiiu I, tho amount which lie was 
i)l)liKL‘.l ti: juy into Court for i;etlin^ tho 
sale avui'led. Varadachariar J. ji'jrecint’ 
‘^*‘';^'''>urts helow, m'^ativod tho plain, 
till s claim as ai'ainst defendant 1. 

Several contentions were raised for the 
appellant and disallowed hy tho learned 
■Judr.|e. Ono of hem was that defendant 
i s liability was foun'led on tort, and that 
is tho onlv ctjiitcntion that has been 
pressed heforo us. 'J'hcre can ho no doubt 
that undei' tlielaw as declarc<l hv the Judi¬ 
cial Conmoitoe, a jioison maUin;’ a pay¬ 
ment to rid hiniselfof unlawful interfereuco 
with his property, can recover tho money 
hack. Tho piinciplo on which this rule 
re.sts. has boon clearly expounded in four 
decisions to none of which the learned 
Judj,‘e s attention was called. In the first 
two cases, their Lordships stated that 
under the Kn^^lish Conirnou law, a payment 
to got rid of wrongful interference would 
be involuntary, being mado under compul¬ 
sion of law, and held that in this country, 
as in Kngland an owner may bring an 
action to recover l)ack the money so paid : 
12 MIA 65* and 81A 93.^ In the two later 
cases, the principle was applied not merely 
on tho analogy of English law and on 
grounds of justice and equity but as resting 
upon a statutory right conferred by an ex. 
press provision of tho Contract Act. S. 72 
of that Act provides inter alia that a person 
to whom money has been paid under coer- 
|Cion must repay it. Formerly, the view 
'that prevailed in India was, that the word 
coercion' in this section meant the same 
thing as ‘coercion’ as defined in S. 15 and 
therefore no act was coercion unless it was 
done "with the intention of causing any 
per.son to enter into an agreement", as 
required by the definition. That view, 
their Lordships have declared, is wrong. 
Lord Moulton delivering the judgment 
observes: 

It would b© to make nonsense of the statute if it 
were to bo taken to mean that'cocrcion', in a legal 
sense, could only exist if the object was to bring 
about a contract. Indeed such an interpretation 
would render the Act inconsistent with itself. 

Then, after quoting S. 72, which as 
already stated enacts t hat a person to 

1. Fatima Khatoon Ohowdraln v. Mohamod Jan 
Chowdhry. (1867.69) 12 M I A 65=1 Bene 

21=10 W R 29=2 Suth 146=2 Sar 380 

2. Doolichand v. Ram Kishan Singh, (18811 7 n-*! 

648=8 I A 93=8 Suth 734=4 Sar 245 (P m 


A. I. fi. 

wlicm money has been paid under coercion 
must repay it, his Lordship goes on to say: 

It is irapo-sille to contend that the word coer* 
Clou’ referred to in this section ... is 'with the 
lutciitiou of causing any person to enter into an 
agre.'ment'. The word ’eoerciou’ must therefore bo 
there used in its general and ordinary sense as an 
t-aiglish word and it'i maauing is not controlled bv 
the definition in S. 15 : 401 A 56.^ 

The last mentioned case went up before 
the Board again and Lord Dunedin re- 
affirmed this view observing : 

The right here sought to bo enforced is a statu¬ 
tory right expressed in terms of S. 72. Contract .4ct, 
and this Board has already held that the circum- 
stances gave rise to a statutory right : 50 IA 162.* 

Thus the owners right to recover back 
the money paid under compulsion does nob 
rest, as assumed in the two earlier decisions, 
merely upon justice and equity founded 
upon tho English analogy, but is a statutory 
right expressed in terras of an Indian Act. 
What then is the true nature of the action 
brought to recover such money back? The 
person obtaining payment under force of 
execution proceedings, i. e. under coercion 
within the meaning of S. 72, is a wrong¬ 
doer, as described by their Lordships in 
40 I A 56,^ at pp. G3 and 66. This would 
suggest contrary to the view taken by 
Varadachariar J. that the liability is one 
in tort. But by whatever name the action 
may be called, it must do\v be taken as 
settled beyond doubt, that an owner may 
bring an action to recover back the money 
he has so paid. This being the true ooncep., 
tion, does the fact that the payment made 
here was under 0, 21, R. 89, Civil P. 0-. 
remove tho case from the operation of thisi 
principle. Mr. Champakesa Ayyangar for the 
respondent strongly relies upon the ratio 
decidondi in 53 Mad 943,® approved and 
followed by the Full Bench in 58 Mad 
972. In the former case, it has been held 
that 0. 21, R. 89 is inconsistent with fch0 
notion that payment can be made either 
under protest or coupled with conditions- 
True, hut the whole judgment proceeds 
upon the footing, first that there ® 
subsisting decree, i. e. subsisting in 1®®^* 
and secondly there was a decree-hoIdsTi 

3. Kanbayalal v. Natloual Bank of India, (1919) 

40 Cal 598=18 I C 949=40 I A 56 (P C). 

4. Kanhayalal v. National Bank of India, (192!') 

10 A I R P 0 114=75 I C 7=50 I A 162=* 
Lah 284 (P 0). 

6. Kumukutti v. Ncelakandan Nambudiri, (1^> 

17 A I R Mad 921=128 I 0 609=53 Had 94» 
=59MLJ 893. . ,,o«i 

6. Krishna Iyer v. Arunachalam Ohettiar. lla 
22 A I R Mad 842=168 IC 207=68 Mad 
=69 M L J 349 (P B). 
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one who really answered that description. 
The principle as stated in that very deci. 
sioD is, once the decree debt is discharj^ed 
and the decree-holder's remedy is gone," 
it would be improper for the person paying 
the money to claim it back. That this is 
the idea underlying the judgment, will be 
manifest on a reading of it and it is most 
signidcant that in not a single case of the 
many cited for the respondent, was the 
money, which the Courts held could not 
be recovered, paid in execution of a satis, 
fied decree. It is the existence of fraud, 
the dishonest obtaining of the money after 
the decree was satisfied, that distinguishes 
the present case from those cited at the 
Bar. This difference is fundamental and 
ought not to be ignored. 0. 21. R. 89 
assumes the existence of a "decree” and of 
a decree-holder” and where the very 
foundation is gone, namely a subsisting 
decree, it would be futile to contend that 
the decisions which refer to unconditional 
payment can apply. 

It has been contended that in the Privy 
Council cases cited above, the money was 
paid to prevent a sale and not after the 
sale ; but that is a distinction without a 
difference. As their Lordships point -out 
in 40 I A 56^, already quoted, the greater 
or less probability of a sale taking place 
does not affect the real principle ; nor is 
there any reason to hold that the position 
is altered by the sale having actually taken 
place. The contention again that the decree 
was executable under the law of procedure 
satisfaction not having been reported is 
utterly beside the point. Although a frau. 
dulent decree-holder can, under the Code, 
execute his satisfied decree where the 
adjustment has not been certified, his 
liability under the substantive law remains. 
"When the rights of parties are in question, 
a contention based on the technicality of 
procedure law seems utterly irrelevant. 
It may be of interest to note, though that 
fact has not much bearing on our decision, 
that in 12 MIA 66,^ their Lordships after 
indicating that the fapts suggest that the 
decree there was a satisfied decree, observe 

that alone would be a ground upon which 
the respondents must be held disentitled 
to retain the money they have received.” 
Similarly in 8 I A 93,* after stating that 
the appellant obtained a decree in question 
upon a debt which had been already satis¬ 
fied, their Lordships observed: 

He has therefore received it twice over and it ie 
obvioofl in such a case that it is unreasonable that 
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be should bold the in<^ney paid to him nndc-r 
compul.'ion ly tbo fc'pviidi'uts. 

In tho rcsiiU, we allow tho appeal and 
pass a decree in favour of the plaintiff 
against defendant 1 for Ks. J 172-4.0 with 
interest thereon at 0 per cent, from date 
of plaint, and costs throughniil. The decree 
against defendants 7 and 8 passed by the 
learned .Tudgo is vacated. The order of (he 
lower Appellate Court directing the plain, 
tiff to pay defendant I’s cost of the aj)peal 
before it is also set aside. 

C.n.K.’D.S. Appeal alloiccd. 
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Burn and Mockett JJ. 

In re Vatasseri Itlichathara Valia 
Munnadiar — Appellant. 

Appeal No. 119 of 1937, Decided on 2nd 
December 1937, against order of Sub. Judge, 
Palghat, D/- 5th October 1936. 

Execution—O. 9, Civil P. C., not applicable 
to execution proceedings — Yet application 
under O. 21, R. 90 can be dismissed for default 
—Power of dismissing for default is inherent. 

It cannot be said that because 0. 9, Civil P. C. 
is not applicable to execution proceedings, a Court 
has no power to dismiss for default an application 
under 0. 21, R. 90, Civil P. C., and that it should 
decide it on merits. Tbo dismissal for default is 
well within the inherent powers of the Court. 

[P 495 C 21 

T. A. Anantha Aiyer — for Appellant. 

Judgment.—We are unable to accept 
tho contention of Mr. T. A. Anantha Iyer 
for the appellant that because 0. 9, Civil 
P. C., does not apply to execution proceed, 
ings tho lower Court had no power to 
dismiss for default the appellant’s applica. 
tion under 0. 21, Rule 90, Civil P. C. All 
the cases in which it has been held that 
0. 9, Civil P. C., is not applicable to pro. 
ceedings in execution have been either cases 
in which applications have been dismissed 
for default or cases in which ex parte 
orders have been passed. The rulings have 
been that since 0. 9 was inapplicable the 
applications could not be restored nor the 
ex parte orders set aside. Nobody has 
suggested till now that the dismissal for 
default or passing of an ex parte order was 
without jurisdiction. We are prepared to 
hold that dismissal for default is well 
within the inherent powers of the Court. 
It is in our opinion absurd to say that the 
Court must proceed to give a decision on 
the merits, when the applicant fails to 
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ni'^ir in nf hi, applie.ition. This 
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VAHADArfrAKlAi; J. 

L’a)nas:''tj)ai Ma'ffriar — Ap[ioll\nC. 

V. 

I '.’Idiinlhn/i Pillai and others — 

Respondents. 

.\ppeiil Xo, .310nf 103 ;. Decided on 7th 
dinuai y 103d ui^ainst order of Sub.Tudge, 
Timiovollv. I) - 4tli July 1035. 

Ljfnitalion Acknowledgment—Admission of 

Iivibility coupled with declaration as regards 
the arrangement proposed for its satisfaction is 
sufficient acknowledgment. 

An a.)mi>siou of lliPility coupled with a dcclara. 
tiona'5 rog.ards the arr.ingomeub proposed for its 
^ tti.>fiiction is suflicieut acknowledgment. 

(P 497 Cl] 

V.'borc a mortgagor executing a sale deed in 
favour of the mortgagee. s-tatc.s thcreiu that a cer¬ 
tain sum iri due from him to the mortgagee on 
settlfinoiit of accounts, and that he is atlemptin" 
t’j fli,charge that debt by sale of certain property 
i:ii l(‘f the .^ale deed, and that for the bilance ho is 
nitkiiig provUion for its discharge by execution of 
other docuineiits. such a statemout amounts to nu 
admission of subsisting liability on the date of 
the s.ilo deed as required by law so as to constitute 
10 acknowledgment: 32 Ji>m 296 : A I R 292i 
Aa? 117 and AIR 1936 Mad 943, Foil.; 9 Ca) 
616:16 Mad 220 and AIR 1924 Pal S06, Dixlinn 

[P 496 C 1. 2] 

A. Swarnioatba Iyer and S. Thyagaraja 

Iyer — for Appellant. 

P. N. Marbbandam Pillai —for Rea. 

pondents. 

Judgment.—This is an appeal against 
the order of remand passed by the lower 
Appellate Court in a suit to enforce a 
mortgage. The only question arising for 
decision at this stage is the point of limlta. 
tion raised by Issue 3 in the case. The 
District Munsif held in limine that the 
suit was barred by limitation, but the 
learned Subordinate Judge held otherwise 
and remanded the suit for disposal on the 
merits. The plaintiff seeks to enforce a 
mortgage dated 15th November 1913 and 
the question for decision is whether the 
reference to it in Ex. A, a sale deed dated 
11th November 1921, amounts to an 
acknowledgment of liability at least to the 
extent of Rs. 850 in respect of the mort- 
gage of 15th November 1913. The sub 
stance of the statements in Ex. A is that 
on 11th November 1921 a sum exceeding 


R=? 8.j 0 was due from the debtor to the 
creditor on sottloment of accounts, that the; 
debtor was attempting to discharge the 
debt to the extent of Rs. 850 by the sale' 
of certain properties under Ex. A and that 
for the balance due in excess of Rs. 850 he 
male provision for discharge by e.xecution' 
of other documents. On behalf of the mort-' 
gagoi it is contended that the above state, 
ments do not amount to an admission of 
subsisting liability on 11th November 1921 
as required by law to constitute an acknow. 
ledgment. I am unable to agree. 

Th^a cases cited by the learned counsel 
for the appellant will be found on examb 
nation to relate to statements to the effect 
that even before the date of the statement, 
the liability had been discharged : vide 9 
Cal G16,* 16 Mad 220' and 78 10 919.^ 
Id the present case, it is not the statement 
in Ex. A that the niorkgagor’s liability bad 
ceased prior thereto ; on the other hand, 
he accepted the liability as a subsisting 
liability on that day and took steps to dis. 
charge the same. If in law that discharge 
had proved effective, there would have 
)een no further question. But it happened 
^ this case that prior to the date of 
Ex. A, the mortgagee had sub-mortgaged his 
interest in favour of the present plaintiff’s 
assignor and the sale under Ex. A did not 
therefore operate in law to discharge the 
mortgage. But it is not on that account 
^asonable to construe the statement in 

liability which, but for the intended sale, 
would have been a subsisting liability. 
Mr. Swaminatha Aiyar relied on the obser. 
vation in 16 Mad'220^ at p. 223 to the 
effect that from the statement an inten- 
tion to continue the pre-existing jural 
relationship until it is lawfully determined 
must also be evident”. I do not see why 
the present case cannot be held to satisfy 
the test stated in those terms. The posi¬ 
tion was that the mortgagor and the mort¬ 
gagee thought that the sale under Ex. A 
sufficed to determine the pre-existing rela-^ 
tionship of debtor and creditor but thero 
they were in error. It may be usdful lo 
refer to an observation at p. 222 in^ tho 
same judgment to the effect that the 
acknowledgment must be such as will lo^J 

1. Ram Das v. Birinuadan Das, (1883) 9 Oal 616 


=12 0 L R284. 

2. Veakata v. Parfchasaradhi, (1893) 16 Mad 320 
=3MLJ35. 

3. Chhaterdhari Mahfco v, Nasib Sioghi (1924) 

AIR Pat 806=78 I 0 919= 5 P L T 55li 
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the Court to infer an intention on the part 
of the writer to pay or satisfy the debt". 
It was certainly so here. 

The present case is governed by the line 
of authority which holds that an admission 
of liability coupled with a declaration as 
regards the arrangement proposed for its 
satisfaction is a sufficient acknowledgment: 
see 32 Bom 296/ 79 I C 66“ and 44 M L 
W 362.® See also Rustomji's Law. of Limi. 
tation, Edn. 4, p. 166. The argument may 
be tested by an illustration. Suppose the 
^mortga^or did not complete the sale by 
registration of the document, can there be 
any doubt that the statement in the docu. 
ment will be available as an acknowledg. 
ment of liability ? I do not see w’hy the 
proposition should be different when the 
contemplated discharge proved ineffective 
because the mortgagee to whom the con¬ 
veyance was made had by that time become 
incompetent in law to give a discharge by 
reason of the anterior sub.mortgage. The 
appeal fails and is dismissed with costs of 
plaintiff.respondent 1. Leave refused. 

C.R.K./b.M. Appeal dismissed. 

4. Sbiini^as v. Naibai, (1908) 32 Bom 296 = 10 

Bom L B 374. 

5. Daji Mahai v. Mabadev Eunbi, (1924) 11 

A IR Nag 147=79 10 66. 

6. Euppuswami Iyer v. Sabapathy Pathan,(1936) 

23 A I R Mad 943 = 170 I C 288 = (1937) 2 

M L J 24=44 M L W 862. 
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Abdur Rahman J. 

Dasa E, Krishniah Chetty —Petitioner. 

v. 

Kalavala Pedda Narayanappa — 

Respondent. 

Civil Revn. Petn. No. 1519 of 1936, 
Decided on 9th December 1937, from order 
of Diflt. Munsif, Anantapur, D/. 18th June 
1936. ■ ■ 

(ft) Mftdrftt Villftge CourU Act (1 of 1889), 
"• 18—* What luita cftn bo entortained by village 
ConrU explftined. 

Undor B. 16, village Courts can only entertain 
the salts which are filed against persons who 
either reside within the local limits of their juris¬ 
diction at the tlms of the oommsncement of the 
suit or carry on business or personally work for 
gain within those limits. No jurisdiction has been 
conferred by the Act on viUags Courts in cases 
other than those mentioned above. [P 497 0 8] 

(b) Madras Village Coarts Act (1 of 1889), 
S, 25 — Carrying on barest. 

The mere fact that the defendant purchased 
ttiees at a particolar place would not mean that 
Jbe was oaring on business there. (P 498 01] 
1988 M/63 A 64 


(c) Madras Village Courts Act (1 of 1889), 
S, 15—Jurisdiction—Courts being Special tribu¬ 
nals their own laws must decide their jurisdic¬ 
tion — Provisions of Civil P. C. should not be 
applied. 

Village Courts arc special tribuoaU different 
from the ordinary Courts of the Liiid brought into 
being by the Village Courts .4ct ami therefore the 
Act itself must be looked into for specific grounds 
which would confer jurisdiction on that tribunal. 
The general provisions contained in the Code of 
Civil Procedure cannot be extended to the Village 
Courts and cannot bo permitted to be added to 
the provisions of S. 15 of the Act. fP 498 C 1) 

(d) Jurisdiction—Person filing suit must show 
that Court has jurisdiction—Merely stating that 
cause of action accrued within its jurisdiction 
is not enough. 

The burden of proving want of jurisdiction is 
not on the defendant. It is for the plaintiff to 
allege specifically and prove how Court has juris¬ 
diction. A bare statement in the plaint that the 
cause of action arose within its jurisdiction is 
certainly not enough. [P 499 C 1] 

T. S. Narasinga Rao —for Petitioner. 

S. Ramanujam and Venkataseshaya — 

for Bespondent. 

Judgment. — The only quegfcion which 
has to be decided in this revision relates to 
the jurisdiction of village Courts constitut. 
ed under the Madras Village Courts Act 
(1 of 1889). The facts of the case are 
simple and may be briefly stated. A suit 
was filed by one Kalavelu Peddanaraya- 
nappa in the village Court at Dharma- 
varam. The defendant in his written state, 
ment questioned its jurisdiction and moved 
the District Munsif under S. 21 of the Act 
to withdraw the suit from the village 
Court. Before this application was disposed 
of, the suit was decreed ex parte and the 
petition had therefore to be dismissed. 
The defendant then applied to the District 
Munsif for setting aside the decree under 
S. 73. This has been dismissed and a re- 
vision petition has consequently been filed 
against that order. A perusal of S. 15 of 
the Act would show that the village 
Courts can only entertain the suits which 
are filed against persons who either reside 
within the local limits of their jurisdio- 
tion at the time of the commencement of 
the suit or carry on business or person- 
ally work for gain within those limits. 
No jurisdiction has been conferred by the 
Act on village Courts in cases other than 
those mentioned above. It has not been 
disputed before me that the defendant 
did not reside or personally work for gain 
within the limits of the village Court's 
jurisdiction. The District Munsif has 
rejected the defendant’s application on the 
ground that it was admitted by him that 
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lie carried on business at Dharmavaram. 
If this were so, the order passed by the 
District Munsif would be unassailable. 
Uut on ”oin^ through the defendant's state, 
inent 1 do not find any such admission. He 
only stated that he purcluises sarees at 
Dharmavaram. This surely does not mean 
that he was carrying on any business at 
Dharmavaram. The respondent’s counsel 
did not support the interpretation put on 
the defendant’s statement by the District 
JIunsif and rightly so in my opinion. lie 
however contended that in so far as the 
defendant has failed to substantiate his 
allegatiou that the goods in suit were deli¬ 
vered to him at Hindupur, it should be 
held that the village Court had jurisdiction 
to entertain the claim. 

The other ground which was raised by 
the respondent was that as the defendant, 
petitioner did not appear before the village 
Court deliberately, the ex parte decree 
could not be questioned now. The first 
contention assumes, and wrongly so in my 
opinion, that the burden of proving the 
want of jurisdiction lay on the defendant. 
The plaint contained no allegation of fact 
from which it could be in/eired that the 
defendant was alleged to have been carry¬ 
ing on business within the jurisdiction of 
the village Court. A bare statement that 
the cause of action arose within its juris¬ 
diction is certainly not enough. Moreover 
the delivery of the goods in dispute at 
Dharmavaram would not confer jurisdic¬ 
tion on the village Court under S. 16 of 
the Act. The position might have been 
different if the provisions of the Code of 
Civil Procedure bad applied. But a special 
tribunal, different from the ordinary Courts 
of the land, has been brought into being 
by this Act and one must look to the speci¬ 
fic grounds given in the Act itself which 
would confer jurisdiction on that tribunal. 
The general provisions contained in the 
Code of Civil Procedure cannot be extend¬ 
ed to the village Courts and cannot be 
permitted to be added to the provisions 
contained in 8.16 of the Act. 

So far as the other ground is concerned, 

I should have agreed with the respondent’s 
contention if any evidence was led on his 
behalf before the village Court that the 
defendant was carrying on business at 
Dharmavaram and it was held by that 
tribunal that it was entitled to entertain 
the claim. Nothing of the kind appears to 
have been done by the village Courts and 
there is nothing on the record from which 
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such an inference could be drawn. * It was 
for that reason apparently that the District 
Munsif attempted to spell out the admis. 
sion from the defendant’s statement, which, 
as has been already stated, is incapable of 
the interpretation placed upon it. In the 
circumstances, the village Court must be 
held to have exercised jurisdiction not 
vested in it by law and to have passed a 
decree which it was not competent to pass. 
The result is that the order of the District 
Munsif dismissing the petitioner’s applica¬ 
tion under S. 73 is set aside and the appli-' 
cation before the District Munsif is accept, 
ed and ordered. The District Munsif wil) 
now proceed with the case and dispose of 
it according to law. The respondent shall 
pay the costs of the petitioner in this Court 
as well as those incurred by him so far in 
the District Munsif’s Court. Other costs 
will abide the event. 

C.r.k./b.d. Petition allowed. 
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Venkatasubba Eao and 
Abdur Babuan JJ. 
Kalliappa Gojmdan — Appellant. 

V. 

Kandaswami Goundan — Respondent. 
Letters Patent Appeal No. 22 of 1936, 
Decided on 18th January 1938, against 

Judgment of "Wadsworth J.,lD/. 9th August 
1935. 

U) Interpretation of statutes—Fiscal statutes 
“Two constructions of Ascal enactment equally 
possible and reasonable — Construction more 
favourable to subject must be enforced. 

It is settled law that the intentipn to iiupose a 
charge upon the subject must be shown by clear 
and Unequivocal language. If two oonatrucUoas 
of a fiscal enactment are equally possible and 
reasonable, the construction more favourable to 
the subject must be enforced ; AIB 2929 Had 
GO, Bel. on. [P 499 0 3] 

^ (b) Court-fees Act (lfi70), Sch. 1, Art. I— 

Rs. 100 paid as court-fees on memorandum of 
appeal — Appellate Court holding that correct 
fee payable was Rs. 412-7-0 and on future by 
appellant to pay deficit court-fee, dism^ng 
appeal—Appellant filing second appeal veluingi 
It at Rs. 312-7-0 and paying court-fee on wet 
valuation—High Court demanding Rs._412-7-0 
as court-fee and on non-payment dismieimg 
Mcond appeal — Case governed by Art. 1“ 
Court-fee paid by appellant in second app*** 
proper. 

In the lower Appellate Court the plaintiff who 
was the appellant, paid as court-fees on the 
randmn of appeal Rs. 100. The Court held 
the correct fee payable was Rs. 413-7-0. An 
appellant failed to pay the deficit court-fe® 
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the appeal ^Tas dismissed. From tbc dismissal, the 
appellant filed a second appeal to the High Court, 
which he valued at Rs. 812.7.0 being the differ- 
enco between Rs. 412.7-0 and Rs. 100. On that 
valuation he paid a court-fee of Rs. 35-15 0. The 
Judge holding that the proper fee iwyable was 
Rs. 412-7-0 directed the appellant to pay the 
balance and on his failure to do so, the second 
appeal was dismissed. The appellant filed a Letters 
Patent appeal : 

Held that the case was governed by Art. 1. 
Scb. 1. But the subject-matter of the dispute in 
the second appeal was the diderenco between the 
court-fee paid and the court-fee demanded by the 
lower Appellate Court and the court-fee paid by 
the appellant in the second appeal was proper. It 
could not be said that the subject-matter in dis¬ 
pute in the appeal was the subject-matter in the 
suit : S. R. No. 1923 of 1923 and (m2) .1 W N 
2i4, Foil; AIR 1929 Mad 60 (F B), ltd. on ; 
AIR 1935 Nag 83 (F R), Commented v 2 )on 
(Niyogi A. J. C.’s opinion approved). (P 499 C 2) 

T. R. Srinivasa Iyer — for Appellant. 

S. Mubhiah Mudaliar — for Respondent. 

Govt. Pleader — for the Crown. 

Yenkatasubba Rao J. — In the lower 
Appellate Court the plaintiff, who was the 
appellant, paid as court-fee on his memo¬ 
randum of appeal Rs. 100. The District 
Judge held that the correct fee payable 
was Rs. 412-7-0. The appellant failed to 
pay the deficit court-fee and the appeal 
was dismissed. From the dismissal he 
filed a second appeal in this Court, which 
he valued at Rs. 312-7.0 being a difference 
between Rs. 412.7.0 and Rs. 100. On 
that valnation he paid a court-fee of 
Rs. 35-15-0. Madhavan Nair J. holding 
that on the second appeal the proper fee 
payable was Rs. 412-7.0. directed the 
appellant to bring into Court the balance of 
Rs. 376-8-0. This order was not complied 
with and the second appeal was dismissed. 
The question we have to decide is, what 
was the subject-matter in dispute in the 
second appeal ? A possible argument that 
the subject-matter is incapable of valuation 
and that therefore Sch. 2, Art. 17.B applies 
may be at once dismissed. Mr. Srinivasa 
Iyengar who appears for the Government 
Plesder does not put forward any such con¬ 
tention; nor has it found favour in any case 
dealing with this subject. 

The provision then that is applicable is 
Art. 1, Soh, 1, Oourt-fees Act. In such a 
as this, what is the subject-matter in 
dispute within the meaning of that Act? 
This point has been fully considered in a 
valuable judgment of Bohwabe 0. J. which 
unfortunately has not been reported and 
to which the learned Judge's attention 
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was not called. “I think”, observes 
Schwab© C. J., 

that the subject matt-T in dispute meaning tho 
.'Subject matter in dispute in .appi-al, has the .simple 
meaning applicable to this rase, namclv the 
amount of stamp in dispute betwi-un the parties. 
(S. R. No. 1923 of 192.^). 

This view receives support from a case 
decided so far hack as in (1SS2) A W N 
244.^ The Court-fees Act is a taxing sta¬ 
tute and it is settled law that the intetttion 
to impose a charge upon the subject must 
be shown by clear and unequivocal langu- 
age (Mr. Viswanatha Iyer’s Couvb-fees Act, 
pages 4 to 9). If two constructions of a 
fiscal enactment are equally possible and 
reasonable, the construction more favour, 
able to the subject must be enforced ; see 
5G M L J 141" at page 150. What then is 
the subject-matter of the appeal ? Accord, 
ing to Schwabe C. J. the dispute in the 
lower Court had reference only to the 
court-fee payalde: the difference between 
the court-fee paid and the court-fee demand- 
ed is the matter in dispute in the socondj 
appeal. That seems to be the natural and 
plain meaning of the words and it would 
be wrong to put a forced construction on 
the language. The alternative contention 
is that the subject-matter in dispute is the 
subject-matter of the suit itself. In the 
differing judgments in A I R 1935 Nag 33,^ 
the two rival views have been fully 
expounded. In my opinion, the view taken 
by Niyogi A. J. C. is, with all respect, the 
sounder one. As he points out, the rejection 
of a plaint means only a refusal to entertain 
the suit and can in no case imply a couclu- 
sive determination of the rights of the 
parties. 0. 7, Rule 13, Civil P. G., which 
provides that the rejection of a plaint, inter 
alia, for failure to pay the deficit court-fee, 
shall not preclude the plaintiff from pre¬ 
senting a fresh plaint, lends support to that 
view. As pointed out in his judgment, 
granting that the rejection amounts to a 
decree within the meaning of the Code, it is 
difficult to see how it affects the question of 
conit-fee. The question that still has to be 
determined is, what is the subject-matter 
in dispute? As already said, I see no reason 
why these words should not receive their 
natural meaning. The Letters Patent appeal 
is allowed with the plaintiff’s costs to be 

1. Durga Prasad v. Ragubat Dial, (1882) AWN 
244. 

3. Ramaswamy Cbettiar v. Commissioner oi 
iDcome-tex. (1929) 16 A I B Mad 60=116 I 0 
■ 666=52 Mad 194=56 M L J 141 (F B). 

8. Qanapsthi ▼. Venkatesh, (1935) 22 AIR Nag 
88=167 I 0 186 (F B). 
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paid by the defendant. The second appeal 
is restored and must be heard. We make 
no order expediting its hearing. This being 
a pauper appeal, no question of refund o1 
court.fee on the memorandum of Letters 
Patent appeal arises. 

Abdur Rahman J. — I concur. The 
decision of this appeal depends, as pointed 
out by my learned brother, on a true con. 
struction of the words “subject matter of 
appeal” employed in Sch. 1, Art. 1. Court, 
fees Act. It is a matter of common experi¬ 
ence that the subject-matter of every appeal 
does not necessarily coincide with the 
subject-matter of every suit in regard to 
which the appeal has been filed, fn order 
to ascertain the correct valuation of each 
appeal for purposes of court-foe, one will 
havo to ascertain the subject-matter of that 
appeal. What then is the subject-matter of 
this appeal? A mere cursory glance at the 
grounds of appeal filed on behalf of the 
appellant would show that he had come up 
to the High Court with tho object of testing 
the correctness of the order passed by the 
District Judge, who had ordered hino to 
pay an additional court-fee of Rs. 312.7.0 
and the failure to pay which liad resulted 
in the rejection of his appeal. He had 
therefore valued his appeal to the High 
Court at that figure. The learned Judge of 
the High Court refused to entertain the 
appeal unless the appellant made up tho 
deficiency between the value placed by him 
and that ordered by the District Judge. 
He failed to comply with this order and 
his appeal was accordingly dismissed. This 
has given rise to this appeal under the 
Letters Patent. It might be mentioned that 
this appeal has been valued at the figure 
•which the appellant was required to pay 
by the learned Judge of this Court in 
addition to what he had already paid on 
his appeal. 

Prom what has been stated, it would be 
clear that the subject-matter of this appeal 
or the appeal against which the present 
appeal has been filed was the difiference in 
the value of the court-fee which the appel 
lant was called upon to pay and which he 
had failed to do. This should be the value 
then at which the appeal should be valued 
Ihe case might be looked at from a slightly 
iifferent point of view as weU The 
Government Pleader contended that it was 
essential for the appellant to bring the 
valuation of the appeal to the High Court 
in a case like tbis in conformity with the 
valuation of the suit and to pay a court-fea 


A. I.B. 

of Rs. 412.7.0. If this view is allowed to 
prevail, it would follow that although the 
appellant allowed his appeal before tho 
District Judge to be rejected by refusing 
to make up the deficiency, he must have 
nevertheless paid a court-fee when filin» 
the appeal, necessarily larger than the 
deficiency which he was required to make 
up in order to have the point adjudicated 
whether his action in refusing to comply 
with the order to pay an additional court, 
f^ee was correct or otherwise. The fact that 
he would be entitled to refund in the event 
of his success could hardly be of anyconso- 
latiou to him, as he is all the same running 
a risk of his appeal, on the question of 
court-fee alone, being decided against him 
apd losing the whole of the amount paid by 
him on appeal in the bargain. 

The argument which found favour with 
the majority of the Full Bench of the 
Nagpur Judicial Commissioner’s Court in 
I R 1935 Nag 83* does not, with great 
lespect to the learned Judges who held 
this view, impress me. It is undoubtedly 
true that the rejection of a plaint brings 
the litigation in that Court and in that case 
to an end, but it is incorrect to suggest, 

I mention to say with deference, that the 
rights of the parties have been or can be 
deemed to have been completely or finally 
determined. The very fact that a second 
suit is maintainable militates against the 
theory of finality. There is no doubt that 
the order rejecting a plaint has been 
included by the Legislature within the 
definition of a decree—by its specific men. 
tion in the definition suggests that if it 
were not so mentioned, it should not have 
fallen within that definition. This has been 
obviously done with the object of providing 
for an appeal against that order and save it 
from being otherwise attacked than by an 
appeal; but it does not lead to an inference 
in my opinion that the rights of the parties 
also should be deemed to have been conclu¬ 
sively determined. The fact remains that 
when a plaint is rejected on account of 
deficiency in the court-fee on the plaint, the 
only thing which has been decided in the 
suit is the question of court-fee alone and 
it is this particular Us which forms the 
subject-matter of this appeal. It would 
therefore follow that the court-fee should 
be paid on the difiference between the court- 
fee paid by the appellant and demanded 
from him. 

O.r.k./r.m. Appeal allowed^ 
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Venkatasubba Rao and 
Abdur Rahman JJ, 

Arulayi and others — Appellants. 

V. 

Rakka Kudumban — Respondent. 

Letters Patent Appeal No. 74 of 1936, 
Decided on 7th January 1938, against 
Judgment and decree of Cornish J., rapor- 
ted inAIB 1937 Mad 22S. 

Res judicata—Suit by A against B and G 
claiming certain plot of land — C claiming as 
vendee from B—Decree of trial Court in favour 
of A and negativing B's title and consequently 
C’s — Appeal by C atone—B not made party — 
Finding of trial Court negativing B's title does 
not operate as res judicata against G : A 1 R 
1937 Mad 228=169 I C 318, Reversed. 

A suit was brought by A against B and G in 
which be claimed certain plot of land. C claimed 
It as vendee from B. The trial Court held that A 
was the owner and B was not. This finding neces¬ 
sarily negatived C's right. An appeal was filed by 
C in which A alone was impleaded as the respon¬ 
dent with the result that B was not a party on the 
record in the appeal. It was contended that the 
trial Court’s decree negativing B's title became 
final in the absence of an appeal by B and opera¬ 
ted as a bar toC's attempt to reopen that decision: 

Held that the trial Court’s finding negativing 
B's title did not operate as res judicata against G 
who claimed through B ■. A I R 1937 Mad 228 = 
169 I G 318, Reversed i A I R 1927 P G 252, 
Disting. [P 502 C 1] 

K, S. Desikan — for Appellants. 

A. Swaminatha Iyer — for Respondent. 

Yenkatasubba Rao J. — We wish to 
state at the outset, with a view to avoid 
any further confusion, that the suit out of 
which this appeal arises, is concerned only 
with the central plot marked C-1,0.2, C.3, 
0.4 in the Oommissioner’s plan Ex. D-l of 
the extent of 7i cents, out of the larger 
parcel of 23 cents, which consists of three 
parts : the western, the central and the 
CMtern parts. The point at issue, stated 
simply, which the first Court had to try, 
^^■“did the suit plot belong to the plain¬ 
tiff Bakka Kudumban or to defendant 2 
Msda Kndumban ? If it belonged to defen- 
^nt 2, it is admitted that he having sold 
it to defendant 1, the latter was the owner 
on the date of the suit. The learned Dis- 
triot Munaif held that the plaintiff was the 
owner and defendant 2 was not. This find- 
ing necessarily negatived defendant I's 
right. The District Munsif, giving effect to 
this view, passed a decree in favour of the 
plaintiff. An appeal was filed before the 
SulMrdinate Judge by defendant i. The 
plaintiff alone was impleaded as the res. 


pondent, with the result that defendant 2 
was not a party on the record in tbo 
appeal. Tlie learned Sulwrdinate Judge 
accepted defendant I's case, and reversing 
theMunsif’s judgment, dismissed the plain- 
tiff's suit. A second ai)i)eal was tiled by 
the plaintiff which came on l)efore Cornish 
J. The learned Judge held that theMunsif's 
decree negativing defendant 2's right be¬ 
came final in the absence of an appeal 
by the latter and operated as a bar to de¬ 
fendant I's attempt to re-open thatdcci. 
sion; in other words, there being no appeal 
by defendant 2 against the trial Court’s 
finding, it bad become res judicata {the 
question is rather one of finality of the 
finding than of res judicata) against defen¬ 
dant 1 who claimed through defendant 2. 
Taking this view, the learned Judge allow, 
ed the second appeal. The question in the 
present Letters Patent Appeal is whether 
the view of Cornish J. is right. 

The learned Judge in support of bis 
position relied upon the decision of the 
Judicial Committee in 6 Rang 29.^ If that 
decision applies, this appeal is really un¬ 
arguable, but the question is, does it apply? 
The facts of the Privy Council case are 
these. The plaintiff there, having bought a 
certain property which had belonged to the 
insolvent, sued to recover it. He alleged 
that a transfer by the insolvent before his 
adjudication to defendant 1, and transfers 
by defendant 1 and other defendants to 
one another successively, were all invalid. 
The suit was dismissed. The plaintiff ap¬ 
pealed to the High Court, but failed to join 
defendant 1 as a respondent. It was held 
that 

owing to the failure to make defendant I a res¬ 
pondent, there was no appeal from this finding 
which had consequently become res judicata as 
between the plaintifi and defendant 1 and must 
also be regarded as res judicata against the respon¬ 
dents, who claimed through defendant 1. 

Now let US examine what this decision 
involves. It was from defendant 1 that 
the other defendants derived their title. 
The trial Court’s finding was that the 
former had acquired a good title and it 
followed from this that each successive 
transfer was valid. For the plaintiff to 
succeed in the appeal, it was essential that 
the finding in favour of defendant 1 should 
be vacated and what do their Lordships 
hold? In the absence of the successful 

1. Chockalingam Chetty v. Seethai Ache, (1927) 
HAIR PC 252=107 I 0 287=66 I A 7=6 
Rang 29 (P C).. 
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party, it would he wrong on the part of 
the Appellate Court to reverse a decision 
in h:5 favour. Such a reversal would not 
i)e ImKling upon him and would lead to 
two contradictory decisions. Tlieir Lord- 
ship^ accordingly held thattiio lirst Court s 
ilecision, having hocoine tinal in favour of 
flefendant 1, must be taken to liavoe.jually 
become final in favour of the other defeiu 

dants also—they deriving their title from 
the former, 

The present case is the converse of what 
has l)een decided hy tho Privy Council, 
^ere tho finding was against the party not 
impleaded, i. e. Mada Kudumhan, defon. 
dant L.. Tho latter having parted with bis 
iisbt, had no subsisting interest in the 
property, and defendant I as the appellant, 
in assailing the decree of the trial Court 
must 1)6 deemed to assail it not only on his 
own behalf but on behalf of his vendor. If 
le succeeds in getting the decree reversed, 
the reversal would operate to tho advantage 
not only of himself but also of the absent 
party. In short, the basis of the Privy 
Council decision is the fact that there was 
a hndiog in favour of defendant 1, there, 
w ho was not impleaded. Here, as already 
shown, the position is tho exact opposite; 
the person who is not impleaded is the one 
against whom there is a finding. The 
diO'erence may be thus illustrated. In the 
Privy Council the finding in favour of 
defendant 1 became final. Supposing the 
plaintiff should succeed in his appeal, what 
would be the effect? There would be a 
finding against the remaining defendants 
that they obtained no valid title. That 
would he inconsistent with the other 
finding in favour of defendant I, which 
had been allowed to become final. On tlia 
finding of tho Appellate Court, the other 
defendants would have a right of action 
against defendant 1 for breach of covenant 
of title; but, on the finding of the first 
Court, defendant 1 had and’ conveyed a 
valid title—tho resulting position being in. 
consistent and incongruous. In the present 
case, by defendant 1 succeeding in the 
appeal (which in fact has happened], the 
absent party suffers no prejudice, but on 
the contrary gets a benefit. To this dis 
tmctiOD we refer, to illustrate the vital 
difference between the Privy Council case 
land the present one. and to show that the 
principle applied hy the Judicial Committee 
^□not be extended to a case of this sort. 

are therefore of the opinion that the 
view taken by Cornish J. cannot be upheld. 
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^rr. A. Swamiuatha Iyer, the plaintiff’s 
counsel, has next endeavoured to show 
that ho has other grounds to urge in the 
second appeal, which however he did not 
urge before Cornish J. by reason of the 
view the learned Judge took in his favour 
on the question of res judicata. Having 
heard him, we must say that he has utterly 
failed to show that there is any other 
giound available to him. In the result, the 
judgment of Cornish J. is set aside and that 
of the Subordinate Judge is restored. 

There is one small matter to which we 
must refer. One Perumal Kudumhan was 
defendant 3 and it is said that although he 
did not appeal in the lower Appellate 
Court, the learned Subordinate Judge re¬ 
versed the trial Court’s decree in his favour 
also. That means we ought to decree the 
suit against defendant 3, but we wish to 
make it clear, that the plaintiff is entitled 
to the eastern plot alone, and what was 
held to belong to defendant 3 is the western 
part, with which the plaintiff can have no 
concern. We make those observations on 
account of some confusion that crept in ths 
argument on this matter. The appellants’ 
costs throughout must be borne by the 
respondent. 

C.b.k./d.s. Appeal allowed. 
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Buitx and Venkatahamana Eao JJ. 
Aoor Moh(i7)}7)iad and another — 

Appellants. 


V. 


Mohammad Kareem and another — 

Respondents. 

Appeal Ko. 138 of 1935, Decided on 
20th January 1938, against order of Dist. 
Court, Ganjam, D . 29th November 1934. 

Succejjion Act (1925), S. 295-Wbere there 
IS contention, proceeding must take form of 
regular suit. 

Under S. ^Oo. where there is contention, the 
proceeding must take the form of a regular suit 
according to the Civil Procedure Code and in such 
a case it is noc open to the Court to refuse to make 
full inquiry and to proceed to decide the matter in 
a summary fashion leaving his decision subject to 
modification in a suit to be filed afterwards. . 

(P 602 C 2; P 603 0 IJ 

S. Suryaprakashan — for AppellaMs. 

B. V. Ramanarasu and Govt. Pleader ’ 

for Bespondents- 

Judgment. —The order of the learn^ 
District Judge cannot be supported. n 
not permissible for the Court to refuse tol 
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make a full enquiry. Under S. 295, Succes¬ 
sion Act, where there is contention the 
proceedings must take the form of a 
regular suit according to the Civil Proce¬ 
dure Code. There was certainly contention 
in this case and the learned District Judge 
could not proceed to decide the matter in 
a summary fashion, leaving his decision 
subject to modihcation in a suit to be filed 
afterwards. We allow this appeal and set 
aside the order of the learned District 
Judge. The case must be restored to file 
and dealt with according to law after 
directing the appellants and respondent 2 
to file duly stamped caveats. Costs of this 
appeal to abide and follow the result. 

C.r.K./r.m. Apical alloived. 
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Pandrang Row J, 

In re MuthammcLl and another 

Appellants. 

Second Appeal No. 1030 of 1937, Decided 
on 18th January 1938, against decree of 
Sub.Judge, Tinnevelly, in A. S. No. 43 of 
1937. 

(a) Mortgage—Marshalling—For marshalling, 
there must be two sets of properties, one sub¬ 
ject to both mortgages and other only to earlier 
mortgage — Where only one and not two items 
are liable to be sold, doctrine does not apply— 
Right to contribution is not however lost. 

MarahalUcg implies the existence of two sets of 
{lEopcities one of which is subject to both the 
mortgages and the other is subject to only the 
earlier mortgage. Where, at the time the doctrine 
is sought to be invoked, there are no two items of 
properties liable to be sold but only one item, the 
other having been released by the mortgagee, the 
doctrine cannot be applied. The right to contribu* 
tioD of the person claiming marshalling is not 
however lost and it can be worked out by a separate 
suit. [P 503 0 2 : P 504 C 1] 

(b) Transfer of Property Act (1882), S. 81— 
Property subject to two mortgages — Right of 
Arst mortgagee to release any part of security 
is not lost or made subject to right of marshall¬ 
ing. 

Where a property Is subject to two mortgages, 
the undoubted right of the first mortgagee to 
release any part of the security is not lost or made 
eubjeot to the right of marshalling given by 3. 61. 
The words in 8. 81 "but not so as to prajudloe 
the rights of the prior mortgagee’' include the right 
of the prior mortgagee to release any portion of 
the bypotbeoa. [P 604 C 1] 

B. S. Srinivasaoharya and E. Y. Baja- 
gopalan — for Appellants. 

— This second appeal raises 
two questions, one a question of fact and 
the other a question of law. On the quea. 


tioD of fact, namely whether Ex. D is a 
benami transactiou, the finding of both the 
Courts below is to the oiTect that it is not 
benami and this concurrent finding is not 
open to attack in second appeal. The 
question of law which is tho only one that 
has been argued before mo relates to the 
doctrine of marshalling. The appellants 
are subsequent mortgagees of what may be 
described as Schedule 1 properties; they 
obtained a decree on the strongtli of their 
mortgage and have become tlie purchasers 
thereof. The other property included in 
the suit mortgage, namely Sch. 2 property, 
is no longer subject to that mortgage 
because it was released by the mortgagee 
before the suit was instituted for a cash 
consideration of Rs. 50. The suit was 
therefore only for recovery of the balance 
amount from Sch. 1 property which alone, 
according to the plaintiff, is liable to be 
sold in satisfaction of the amount claimed 
in the suit. In these circumstances I fail 
to see how the doctrine of marshalling can 
be invoked by the appellants. Marshalling 
implies the existence of two sets of proper¬ 
ties one of which is subject to both the 
mortgages and the other is subject only to 
the earlier mortgage. At the time when 
the doctrine was sought to be invoked in 
the present suit, there were no two items 
of properties liable to be sold but only one 
item, that is to say Sch. 1 property. It is 
impossible for the plaintiff in the present 
suit to ask for sale of Sch. 2 properties, 
and it follows therefore that it Is not open 
to the appellants to ask that they should 
be sold before Sch. 1 properties are sold. 

It may be that certain observations 
found in 51 Mad 648^ are not tenable in 
view of the omission of the words as 
against the seller' which appear in the old 
S. 56 as suggested in Mulla’s Commentary 
at p. 445 of the 1933 Edition. This how¬ 
ever does not affect the present question. 
In this case, the question is not whether 
the plaintiff’s, that is the first mortgagee’s, 
rights are going to be prejudiced by the 
application of the doctrine of marshalling, 
but whether the doctrine of marshalling 
can be invoked when there are no proper¬ 
ties to be marshalled, tho only properties 
liable to be sold being subject to both the 
mortgages. This point is, in my opinion, 
sufficient to dispose of this second appeal. 
As observed by the lower Ap pellate Court 

tl. Thanmal Sowcar v, Bamdoss Beddlar, (1928) 
16 A I B Mad 600=110 1 0 64=51 Mad 618 
=55 M L J 868. 
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tbis does not mean that the appellants’ 
fJgbt to contribution is negatived. That 
right as observed by the lower Appellate 
h-ourt, has to be worked out in a separate 
suit as between the appellants and respon. 
dents 2 and 3. So far as marshalling 
IS concerned, in tho present suit there can 
be none for the reason given bv me. It is 
impossible to accept the contention that 
the undoubted right of the 6rst mortgagee 
^to release any part of the security is lost 
or 13 made subject to the right of marshall, 
ing given by S. 81, Transfer of Property 
Act. In the lower Appellate Court, the 
appellants advocate did not controvert this 
position, namely that the mortgagee could 
release any part of the hypotheca and 
throw the whole burden upon the remain, 
ing portion of the hypotheca. The words 
■found in fe 81 of the Transfer of Property 
Act, namely but not so as to prejudice the 
rights of the prior mortgagee’ certainly 
■include the right of the mortgagee to 
release any portion of tho hypotheca. Such 
|right cannot be deemed subject to the right 
of marshalling given in S. 81 which makes 
It expressly subject to the condition that 
there should be no prejudice to the rights 
of the hrst mortgagee. I am therefore of 
opinion that there is no substance in the 
contention on the question of law raised in 
this second appeal. The second appeal 
18 therefore dismissed. 

C.R.K./b.M. Appeal dismissed. 
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Venkatasubba Bao and 
Aedur Eahman JJ. 

Sri Hajak Hai Sri Venkatraya Krishna 
Mangarao Bahadur — Appellant. 

V. 

Lanka Appayya and others — 

Eespondents. 

Letters Patent Appeal No. 73 of 
^ided on 3rd January 1938, against Ju^ 
ment of Pandrang Bow J., D/. loth April 

Madras Esl.le. Land Act (1 of 1908) S 189 

—Permanent right of occupancy conferr.j' 

ment of disputed claim makes no°d"ifference"‘'’ 

By the Madras Estates Land Act certain uA ' 
tageg are conferred upon the rvot ^ 

provbiona which show that th^t^niff there are 
of contract has been in so^ resL.if f ! 

The Civil Courts are und“r 

lurisdiction in respect of ■tLteMLXlenI 


right Of occupancy conferred on the tenant.; i. .x 
s atutory right, which cannot be 
trolled 1} any contract impeding or preventincr 
ZZT such a contract being pr°ohibM both by 

fact Z f b Act tK 

laot that such contract has been tho result of a 

claS: males 

in tho \ct in There is no exemption 

0 .Act in fa\ou.'of5uch acontract. [P 505 C 1) 

bomasundaram — for Appellant. 

D. Narasaraju — Amicus curies. 

Venkatasubba Rao J. - The respon. 
dents are not represented and Mr. D. 
Narasaraju has at our request appeared as 
amicus curia^. The suit was died by the 
Aamindar of Kirlampudi and the defendant 

r Subordinate 

g finding that the lands were situated 
in an estate held that he had no jurisdic. 
tion to hec^ It and ordered the plaint to be 
returned for presentation to the proper 
our . order has been confirmed by 
Pandrang Row J. and this Letters Patent 
Appeal 13 directed against his judgment. In 
view of a decision given by a Bench of this 
Court the plaintiff’s counsel has had to 
concede that the suit lands are in an estate, 
hut he contends that the ryot is precluded 
rom le ying upon the ground, by reason of 
0 ^irangement to be presently referred 

M u ^ litigation between the 

^ a aiajah of Pithapuram and his tenants, 
the question was raised whether the lands 
mvolyed there were in an estate or not. The 
ecision in that litigation would be decisive 
6 question whether the lands here 
answped the description of an estate. The 
net Hunsif, who tried the cases of the 

Maharajah of Pithapuram. was of the 
p nion that the lands to which theyrelat- 
eci, did not form part of an estate, though 
?? opposite view prevailed in the 

Rnf k^f Munsif had given bis decision, 
but before the High Court reversed it, the 
zamindar of Kirlampudi i. e., the land- 
0 er in the present case and certain of his 

t loto an arrangement. The 

ect of it was, that occupancy rights were 
conferred upon the tenants, who agreed 
in eir turn to pay an enhanced rent. 

lur. homasundaram the plaintiff’s learned 
counsel argues that this constituted a bona 
Dde settlement of a doubtful claim; theposi. 
tion at the time Avas, he says, that under 
the prevailing decision the ryots had no 
occupancy rights, but nevertheless such 
rights were conferred upon them under the 
arrangement. He goes on to contend that 
It would be to beg the question to treat the 


1938 


Veeranna V. Mocharamma (VenUtasuhha Bao J.) Madras 505 


lands as forming part of an estate, when the 
parties by a special contract agreed to re. 
move them from that category. The question 
then resolves itself into: is the agreement 
such as can be enforced in a Court of law ? 

By the Estate Land Act, certain advan. 
tages are conferred upon the ryot and there 
are provisions which show that the ten. 
ants’ freedom of contract has been in some 
respects taken away. The Civil Courts are 
under the Act deprived of jurisdiction in 
respect of ‘estates’ and what is now con. 
tended is, that by private contract this 
statutory prohibition has been abrogated. 
The permanent right of occupancy con. 
ferred on the tenants is again a statutory 
iright, which cannot be fettered or con. 
trolled by any contract impeding or pre. 
venting its exercise—such a contract being 
prohibited both by the language as well as 
the spirit of the Act. That the contract 
has in this case been the result of a bona 
fide settlement of a disputed claim makes 
no difference whatsoever. There is no 
.exemption in the .\ct in favour of such a 
^contract. In the result, the Letters Patent 
appeal fails and is dismissed. 

C.R.K./d.S. Appeal dismissed. 
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Venkatasubba Rao and 
Abdur Rahman JJ. 

Butta Veeranna — Appellant. 

V. 

Yedlapalli Mocharamma —Respondent. 

Letters Patent Appeal No. 88 of 1936, 
Decided on 18th January 1938, from order 
of Pandrang Row J., D/. 14th September 
1936. 

Madrat Hereditary Village Offices Act (3 of 
1895)» Ss. 13 and 21 — Village blacksmith of 
ryotwari village alienating his service inam land 
dismissed and his widow appointed in his place 
~Suil by widow for recovery of possession 
against alienee held to be exclusively triable by 
Revenue Court and not by Civil Court. 

The Madras Hereditary Village OiBces Act doea 
not contezoplate concurrent jurisdiction, and what 
in each case has to be determined is whether in 
view of the nature of a given suit, the Act has 
vested jurisdiction In the Civil or Revenue Court 
to entertain it. 8, 18 confers jurisdiction upon 
Revenue CourtB. 8.31 enacts as to when the Civil 
Courts are forbidden to exercise jurisdiction. The 
two sectioiu are complementary. Notwithstanding 
the generality of the language of 6.31, the juris* 
dlotion of the Civil Court under it is taken away 
in those cases in which it is oonIbrEed upon the 
Olvll Courts by 8.18. 8. 91, orptessly excludes 
the Inxisdletion of the Civil Court inter alia to 


take into consideration or decide any claim to 
recover the emoluments of any of the offices speci¬ 
fied in S. 3. Where it is necessary for the plaintiff 
to allege, in order to maintain his action, that the 
land in suit is an emolument of a service inam, 
the jurisdiction will remain with the Revenue 
Court under Section 13. Thcpriuciplcisthatunless 
in a given case the jurisdiction is conferred upon 
the Revenue Court by S. 13. it should not be 
deemed to have been taken away under S. 21 from 
the Civil Court. ‘ [POOCCl, 2] 

One M. a village blacksmith of a ryotwari vil- 
lage, having alienated a portion of his service in.im 
lands was dismissed and his widow was appointed 
in his place. The widow brought a suit for pos. 
session against an alienee of the portion of the 
land : 

Held that the suit was triable exclusively by 
the Revenue Court and not by the Civil Court: 
33 Mad 203; AI B 1917 Mad 38; 30 Mad 126; 
AIR 1927 Mad 433 and A I B 1937 Mad 159, 
Bel. on; A I B 1933 Mad 279, Disting. 

[P 505 C 2 ; P 607 C 1] 

D. Suryaprakash Rao — for Appellant. 

D. Narasaraju — for Bespojident, 

Ycnkatasubba Rao J.—The appellanb 
was a defendant in a suit brought under 
the Madras Hereditary Village Offices Act 
(3 of 1895). His defence was negatived 
by the Revenue Courts and a decree was 
passed against him. He thereupon applied 
to the High Court for a writ of certiorari 
alleging that the Revenue Courts had no 
jurisdiction to try the suit and that the 
proceedings were liable to be quashed. 
Pandrang Row J. refused the writ and in 
the course of bis order observed thus: 

Whether the land itself or the revenue from the 
emoluments of a village office like this is obviously 
within the exclusive jurisdiction of the Revenue 
Court, and the petitioner has failed in my opinion 
to show that the Deputy Collector and the Collec* 
tor of East Godawari had no jurisdiction to decide 
this controversy. 

The passage quoted above as has been 
conceded by the respondent’s learned coun. 
sel, proceeds upon a misapprehension, 
There was no issue in the case as wrongly 
assumed by Pandrang Row J. whether 
the land itself or the assignment of revenue 
formed the emoluments. The reasoning of 
the learned Judge cannot therefore be 
upheld, but still we are satisfied that the 
writ was rightly refused. The facts which 
led to the suit may be briefiy stated. One 
Manikyam, the village blacksmith of Ped. 
dada (a ryotwari village), alienated to 
various persons portions of his service 
inam lands. He was thereupon dismissed 
and bis widow Mocharamma was appointed 
to that office. The defendant as one of 
the alienees was in possession of a* part of 
the land. Mocharamma brought the suit 
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in rie=5tion before the Deputy Collector 
for oo5:2e'sion, which was decreed by that 
Ills (lecisioQ was cootirmod on 
at ; ual by the Collector. The question is, 
P i *.hev have jurisdiction to entertain the 
- . and the appeal under the provisions of 
Act referred to above. Ss. 13 and ill 
are the govemins sections. It has been 
se.tled by authority that the Act does not 
contemplate concurrent jurisdiction so that 
v\hat in each case has to he determined 
iS, whether in view of the nature of a 
given suit, the .Act has vested jurisdiction 
in the Civil or the Pievenue Court to 
entertain it. S. 13 is the provision which 
ccc.ers jurisdiction upon Revenue Courts: 
S. Jl enacts in positive terms as to when 
C .v.l Courts are forbidden to exercise juris, 
diction. These two sections, it has been 
held, are complementary. In 33 Mad 208/ 
the learned Judges observe : 

3> is reasonable to hold, notwithstanding the 
:irT‘ir®°t generality of the language of S. 21. that 
the jurisdiction of the Civil Court under that sec* 
tJcn is taken away in those cases in which it is 
ccnlorred upon the Revenue Courts by S. 13. 

This rule is based upon the general prin- 
eij le of law that every presumption shall 
oe made in favour of the jurisdiction of a 
Civil Court and that it shall not be taken 
away except by express words or by neces¬ 
sary implication : 33 Mad 208.^ S. 21 
expressly excludes the jurisdiction of the 
Civil Court inter alia to take into conside- 
[ration or decide any claim to recover the 
-emoluments of any of the offices specified 

S. 3. That the land in the present case 
answers the above description is not dis- 
puted; see the definition of “emoluments” 

*n S. 4. Turning to S. 13, the relevant 
^vords are : 

.my person may sue before the Collector for 
recovery of tho emoluments of any such office, on 
the ground that ho is entitled to hold such ofiice 
and enjoy such emoluments. 


The test for deciding whether the 
Revenue or the Civil Court has jurisdiction 
has been laid down in several cases. Where 
it is necessary for the plaintiff to allege in 
order to maintain his action that the land 
in suit is an emolument of a service inam 
.the jurisdiction will remain with the 
jEevenue Court under S. 13 of the Act- 6 M 
L W 151.2 plaintiff sues on the 

^ound of a trespass or on the ground that 
the land is his private property or upon the 




footing of a lease that has expired, there is 
no need for him to rely upon the fact of 
the land being an emolument of a service 
inam. In such cases the Courts have held 
that the suits are triable by the Civil and 
not the Revenue Court. And what is the 
principle underlying this ?—that unless in a 
given case jurisdiction is conferred by S. 13 
upon the Revenue Court, it should not be! 
deemed taken away under S. 21 from the, 
Civil Court. The appellant’s counsel con-l 
tends that S. 13 is confined to suits by per. 
sons claiming to be entitled to an office and 
does not apply to suits by those holding an 
oflice; in other words, as the present suit 
for emoluments is by a person holding an 
office, that is to say, by a person already 
appointed to it, the section does not apply. 
He relies for this position upon the obser. 
vations of W'aller J. in 56 Mad 366^ at 
pp. 370 and 371. In that case there was a 
difference of opinion on a certain question— 
with which w^are not concerned~'between 
Waller J. and Krishnan Pandalai J. As 

Waller J. observes, the suit there was 
not one to recover the emoluments of an office, but 
to eject the persons who are alleged to have tres* 
passed upon some inam land, which forms part of 
the emoluments of the office. 

As already noticed, the case being one of 
trespass, that would have been a suflBcient 
ground for holding that the Civil Court’s 
jurisdiction was not taken away. As recog- 
ni^ied by W^aller J. himself (and that is evi¬ 
dent from the introductory words “apart 
from ) his observations that follow those 
words are obiter. In the judgment of 
Krishnan Pandalai J., there is no indication 
that he agrees with these obiter dicta. 
Wallace J., the third Judge to whom the 
case was referred, has said nothing byway 
of endorsing the opinion of Waller J. which, 
as that learned Judge himself.points out, is 
in direct conflict with the decisions on the 
point. In 30 Mad 126,* the plaintiff was 
the holder of the oflfice of karnam and the 
defendant resisted his claim on the ground 
that the land in suit was not the emolu¬ 
ment of the oflfice but was the private pro¬ 
perty of the plaintiff, which passed to the 
defendant in execution of a decree obtained 
by him against the former. The case was 
heard by three Judges, and Miller J. in the 
course of his judgment thus obse rves i _ 

3. Ramamurthi v. Narayana Gajapafchl Bajo. 

(1933) 20 A I R Mad 279 = 141 I 0 307»W 

Mad 366=64 M L J 361. , 

4. Kesiram Narasimhulu v. Narasimhulo 

uaidu, (1907) 30 Mad 126 = 16 M t J 

(F B). 
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He (the plaintiff) can therefore only succeed by 
showing (1) that be is the karnam of the village 
entitled as such to enjoy the emoluments and (2) 
that the land for which he sues is the emolument 
of bis office. 

Here is a clear recoi’nition that a person 
holding an office can sue under S. 13. In 
5 M L W 151,' already referred to, the 
plaintiff who brought the suit was a person 
actually holding the office and Spencer and 
Phillips JJ. adopted the principle laid down 
by Miller J. in the earlier case. Again in 
2oM L W 299,^ where the suit was brought 
by certain hereditary blacksmiths, it was 
observed: 

All suits for the emoluments of an office on the 
ground that the plaintiff is bolding the office must 
primarily be brought in the Revenue Court: see 
page 302. 

There appears no reason why the view 
uniformly held in these cases should now 
be departed from. The point again arose in 
(1937) 1 M L J 37*= where K. S- Menon J. 
rightly treated the observations of Wal- 
ler J. as obiter. As a question of construe, 
tion, a plaintiff even when he happens to 
be a person actually holding an office, has 
to allege in his plaint "that he is entitled 
to hold such office"—which means no more 
than that he is the rightful office-holder, 
which in turn is the basis of bis right to 
the emoluments claimed. The writ of 
certiorari was therefore rightly refused. 
The Letters Patent appeal fails and is dis¬ 
missed. Each party will bear his or her 
own costs. 

C.r.k./r.m. Appeal dismissed. 

5. Kandappa Acbari v. Singara. Chari, (1927) 14 
AIR Mad 433=99 I C 972=25 M L W 299. 

6. Veeranna v. Venkayya, (1987) 24 A I R Mad 
169=1681 C 945=(1937) 1 JI L J 37. 
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Kollipara Venkata Manikyarao and 
others — Petitioners. 

V. 

Chitturu Bhadrachalam and others — 
Respondents. 

CivU Misc. Petn. No, 4596 of 1937, De¬ 
cided on 17th January 1938, to issue a 
writ of certiorari. 

El®*ll®“ Eleclipn Cemmisuoner having 
juruaicUon to decide election diiputec coining 
to conclusion that Election OHicer haa illegally 
rejected large number of voter and declaring 
election u void on tbit ground—Mere abtence 
of finding that tbit bat materially affected elec¬ 
tion result does not make hit order one without 
jurisdiction. 


Where an EIccSiou Commissioner having juris¬ 
diction to decide election disputes comes to the 
conclusion that the Election Officer has illcgallv 
rejected .a large number of votes with a view to 
favour one of the two parties contesting the elec¬ 
tion. thatEloolicn officer must have played into 
the bauds of cue party and on these grounds 
declares the'.‘lection a> void, bi.s order cannot be 
deemed to be without jurisdiction merely because 
he fail' to record the finding that the illegal rejec¬ 
tion of votes ly the Election Officer has materially 
affected the result of the election. [P 507 C 2; 

P 608 C 1) 

P. V, Rajamaunar — for Petitioners. 

K. S. Champakesa Aiyangar for Govt. 

Pleader and Ch. Raghava Rao for P. 

Sivaramakrishna Aiyar — for Pes. 

7 )ondent=. 

Order.—This is an application under 
Cl. 7 of the Letters Patent for the issue of 
a writ of certiorari calling for the record 
of the proceedings in 0. P. No. 136 of 1936 
on the file of the Election Commissioner (the 
District Munsif) of Bezwada, an election 
petition which dealt with a certain election 
dispute and for quashing his order declar¬ 
ing the election void. The main conten¬ 
tion put forward in support of the applica¬ 
tion is that the absence of a finding by the 
Election Commissioner that the illegal rejec. 
tion of certain votes by the Election Officer 
had materially affected the result of the 
election deprives the Election Commis¬ 
sioner of jurisdiction to decide the dispute. 
I am unable to accept this contention 
though it may appear to find soma support 
in the cases relied upon by the petitioners’ 
learned advocate. The jurisdiction to decide 
the election dispute in question was un- 
doubtedly with the Election Commissioner 
and indeed no other person or tribunal had 
legal authority to decide that dispute. It 
cannot be said that the juusdiction which 
existed at the outset was lost merely 
because the Election Commissioner did not 
record a particular finding. What is really 
meant by the decisions relied upon is that 
if a statutory tribunal performs its duties 
in disregard of the ordinary law or of the 
procedure and conditions imposed upon it 
by the law which gives it jurisdiction, the 
High Court can and should interfere to 
prevent an abuse of the power conferred by 
the statute; but it does not follow that the 
tribunal which obviously is the only tribu¬ 
nal having jurisdiction loses it by such dis¬ 
regard. In this particular case I have no 
doubt that the decision of the Election 
Commissioner was right. The omission to 
record a finding is obviously due to over¬ 
sight. The case was not contested before 
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the Election CnmmissioDer and be decided 
It ex pnrte. The evidence on which his 
decisjon was liased is sulUcient to show that 
the rosiilt of the election was materiallv 
aUected by the improper rejection not only 
of votes but also of nomination papers and 
indeed by reason of the exclusion of Jai-e 
number of persons entitled to take part in 

the election from the place in which the 
olectiOD was held. 

The learned Election Commissioner has 
found that the Election Oiilcor rcected 
these votes with a view to favour one of 
the two parties who wore contesting the 
e ection. Jn another place ho observes that 
he Election Ofiicer must have plaved into 
the hands of the other party. When such 
were the conclusions he came to, it is mere 
ihair.sphtting to argue that because he did 
|not m so many words say that the result 
ot the election was materially affected by 
the rejection of votes and exclusion of 
voters, his order must be deemed to be 
without jurisdiction. The irregularity and 
indeed the illegality that attended the 
election was apparently so open and patent 
that the petition for setting aside the elec, 
ion was not contested and was heard ex 
parte. It is not alleged that the ex parte 
hearing of the petition was improper or 
unjust. It is clear that the petitioners 
who DOW desire to have the order of the 
JiilectioD Commissioner quashed were not 
prepared to appear before the Election 
Commissioner and contest the allegations 
made against the validity of the election. 
To encourage such persons would not, in 
my opinion, further the cause of justice. 

I do not think it is necessary or even desir. 
able that this Court should exercise its 
special powers- in order to assist persons 
who have profited by illegal practices. The 
application is therefore dismissed with 
costs of the contesting respondents. Advo 
oate’s fee is fixed at Rs. 50 (Memo of costs 
will follow). 

C.E.k./d.s. Application dismissed. 
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Venkatasubba Eao j. 

In re Srinivasa Naicker and another 
—Petitioners. 

Criminal Eevn. Case No. 618 and Petn 
1937 Decided on 28th January 
^38 rom order of Sessions Court. 

l^adura. D/. 20th 


A.I.R. 

Treasure Trove Act (1878), S. 4-Certaln 

but'deciding no?;; 
report It to Collector—.4 and B, though taking 
share treasure, not present at finding and 
had no connexion with finder’s non-reporting 

held not guilty of abet- 
ment of offence under S. 4. 

Certain persons found a treasureand decided not 
to report the matter to the Collector. They divided 
the tre.isuro so found with the accused A andB. 

“o^present at the finding and tiU 
the finders bad finally decided not to report, neither 
-1 nor L had any connexion with the matter: 

T> whatever might be the offence A and 

/.might have committed on the finding that they 
^faared the treasure illegally, they were clearly not 
guilty of abetment of the offence under S. 4. 

(P 608 C 2] 

E. S. Jayarama Aiyar and C. K. Venkata 
Narasimham —for Petitioners. 

A. S. Sivakaminathan — for the Crown. 

(0 Trove Act 

VO of 18/8) enacts (to quote the relevant 
portion) ; 

^'®^sure exceeding an amount or 
alue of Rs. 10 js found, the finder'shallas soon as 
p acticable, give to the Collector notice in writing 
e nature and the amount or the approximate 
value of such treasure. 

It is alleged that P. Ws. 1 and 2 and 
accused 3 found a treasure but failed to 
make a report as provided by this section. 
The point to decide is whether accused 1 
and 2 (the only appellants) were guilty of 
abetment of the offence of failure to report. 

Both the Courts below act upon Ex. A 
the first information given by P. Ws. 1 
and 2. On the facts as stated in that 
^formation, can a conviction be sustained? 
Eeither accused 1 nor 2 was present at 
the finding of the treasure and until the 
three finders had finally decided not to 
report, neither of the two accused had any 
sort of connexion with the matter. It is 
not even suggested in the statement that 
any of three finders, when finally and defi¬ 
nitely deciding not to report, had met 
accused 1 or 2 or had any conversation with 
either of them. Whatever other offence 
they may have committed on the finding 
that they shared the treasure illegally, 
they are clearly not guilty of abetment of 
failure to report. The conviction is set 
aside and the fines, if already paid, will bs 
refunded. 

C.r.k./d.s. Conviction set aside. 
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Pandrang Row J. 

Secretary of State — Appellant. 

V. 

Muniappan Chetty and others — 

Respondents. 

Second Appeal No. 722 of 1936, Decided 
on 3rd January 1938, against decree of 
SubJudge, Dindigul, in A. S. No. 5 of 
1935. 

(a) Irrigation ~ Raiyatwari lands—Raiyat is 
entitled to irrigate his registered wet lands by 
customary source until Government makes 
efficient alternative provision. 

While the GoverDment h entitled to supply 
water from such source as it thinks proper, this 
right is subject to the condition that the raiyat 
who is entitled to get water for his registered wet 
lands gets his accustomed supply of water. Hence 
a declaration that the raiyat is entitled to irrigate 
his fields from a customary source until the 
Government makes an efficient alternative provU 
sion is in accordance with law : S2 Mad 141 ; 
AIR 1931 Mad 284 and A J R 1936 Mad 923, 
Rel. on. [P 509 C 2 ; P 510 C 1] 

(b) Irrigation—Raiyat irrigating his wet holds 
from accustomed source—Government altering 
source causing diminution in accustomed supply 
— Raiyat is entitled to damages. 

Where a raiyat is irrigating his wet lands from 
an accustomed source and the Government alters 
the source of supply thereby causing diminution 
in the accustom^ supply, the raiyat is entitled to 
damages : A I B 1936 Mad 692, Rel. on. 

fP 510 0 2] 

K. S. Kriahnaswamy Iyengar, (Govern, 
ment Pleader) — for Appellant. 

K. ^jah Iyer, T. P. Gopalakrishna 
Aiyar and T. B. Sangameswara Iyer 
— for Bespondents. 

Judgment*—This second appeal arises 
out of a suit instituted by one Muniappa 
Chebtiar, who died during the pendency of 
the suit and who is now represented by 
his legal representatives, the respondents 
in the second appeal The suit was for a 
declaration that the plaintiff was entitled 
to irrigate his registered wet fields with 
^ater flowing from what may be briefly 
described as sluice No. 3 and for refund of 
the penal water rate with interest that 
was collected from him by the revenue 
authorities for Pasli 1839. The source of 
irrigation, assigned to the web fields in 
question was sluice No. 2 and the plaintiff's 
cue was that it wm impossible to irrigate 
hiB wet fields in this manner, namely from 
sluice No. 3, for the simple but sufficient 
reason that the level of the sluice as well 
as the channel taking from it was lower 
than the level of the wet fields. The plain. 


tiff s case also was that he had been irri¬ 
gating his wet fields for many years past 
according to custom, that the assignment 
of sluice No. 2 for bis lands was objected 
to by him on several occasions and that 
the revenue authorities did not give him 
any redress. Both the Courts l)eIow have 
found that the substantial foundation of 
the plaintiff’s case is true, namely that he 
is entitled as of right to take water from 
sluice No. 3, and that it is impossible to 
irrigate his registered wet fields with 
water from sluice No. 2, which was 
assigned to him by the revenue authorities. 
These concurrent findings of fact have nob 
been questioned in this second appeal. 

The points argued on behalf of the 
Secretary of State for India in Council are: 
(l) that DO declaration should have been 
given in favour of the plaintiff because of 
the Crown prerogative to alter and to 
assign sources of irrigation at its pleasure 
and (2) that the respondents are nob 
entitled to refund of the penal water cess 
collected from them because at the time the 
cess was levied the levy was legal as there 
had been no adjudication by a Civil Court 
as to the source of irrigation in respect 
of the plaint lands, and that at the most 
the respondents would be entitled only to 
damages. As regards the first point, there 
is really very little substance in it because 
the declaration given by the Subordinate 
Judge is not unconditional or absolute but 
subject to a condition, viz. that the respon¬ 
dents are entitled to take water from sluice 
No. 3 only so long as the Government does 
not make an efficient alternative provision. 
This declaration is in my opinion in 
accordance with law. It is well settled, 
[vide 32 Mad 141\ 54 Mad 793® and A IR 
1936 Mad 923®), that while the Government 
is entitled to supply water from such 
source as it thinks proper, this right is 
subject to the condition that the raiyat 
who is entitled to get water for his 
registered wet fields gets his accustomed 
supply of water. As was observed in 64 
Mad 793® at page 798 : 

Government by undertaking the obligation to 
supply him with water also undertakes that It 
shall be at bis disposal by the usual and ous. 
tomary method, that is by channel constructed 

1. Fischer v. Secy, of State, (1909) 32 Mad 141= 

2 1 0 826=19 M L J 181. 

2. Basavana Gowd v. Narayana Beddl, (1931) 10 
AIB Mad 284=188 I 0 607=64 Mad 798= 

61M L J 668. 

8. Seoy. of State v. Nageswara Iyer, (1986) 28 
A IB Mad 928=166 1 0 200=71 M L 7 268. 
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either liy Oovertiment or by the ryot or both, 
until aucl unless some other method is adopted. 

Then aj^iiin at page 799 it was oi)servecl 

that : 


Uliile the wet ryot cannot insist as against 
OoverumeDt that he has any right to have his 
•upply carried by any particular channel and 

cannot object to Government altering the channel 

of supply, he has a rigbt as against other wet 
ryots and even, subject to Govc-rnment'.- right to 
give him an equally c'lioient supply, as against 
Government to the protection of* law for that 
supply once it has passed into the channel at pre¬ 
sent ear-marked for his supply. 

I am therefore of opinion that the 
declaration made by the lower Appellate 
•Court namely that the plaintiffs are entitled 
to get water from sluice No. .3 subject to 
the condition mentioned therein, is accord, 
ing to law. As regards the second point, 
stress is laid by the learned Government 
Pleader on the words 'has been’ found in 
Proviso 2 to S. 1, sub-s. (h) of the Madras 
Irrigation Cess Act. It is contended that 
the use of the perfect tense indicates that 
so long as there has been no actual adjudi. 
cation by a Civil Court as to the source of 
irrigation for any particular wet land, the 
levy of a penal water cess would be legal 
even though it is subsequently decided by 
a competent Civil Court that what the 
ryot had done was merely to act according 
to his rights. Reference may be made in 
this connexion to the observations in (1896) 
2QB 547.-* regarding the partiality of 
legal draughtsmen for the use of the per. 
feet sense. If this contention is accepted, 
it would mean that during the pendency of 
a suit in the Civil Court the ryot, who is 
found later on to have been merely exercis 
ing the right given to him by law, namely 
of irrigating his lands from the customary 
source, would be legally liable to pay penal 
water cess, and his only remedy would be 
to institute a suit for damages, after his 
right has been declared in a previous suit; 
if the decision of the previous suit takes 
more than the time allowed by the law of 
linoitation for the suit for damages eveh 
this remedy would be lost to him. The 
further result would be that the ryot 
would either have to raise a dry crop or 
leave the land waste if a dry crop cannot 
be grown and there would be loss to the 
public by reason of the less production of 
food grains, and the Government would 
certainly have to pay damages subsequentlv 
thus causing another and an additional 


loss to the public. Moreover, it appears to 
me prima facio that penal cess was not 
intended by the Legislature to be allowed 
to be levied in cases where the ryot is only 

exercising his undoubted rights ; in other 

\Nords, that the i \ ot was to be penalized 
for doing nothing mere than exercising his 
undoubted rights. 

It is however not quite necessary for 
me to decide this question deOnitely and 
I shalll assume for the purpose of this 
second appeal that the contention of the 
learned Government Pleader is right and 
that at the time the cess was levied, 
it was not illegal. Even then it is not 
contended that the plaintiff would not be 
entitled to damages ; in fact, tbe law as laid 
down by Wadsworth J. in A IR 1936 Mad 
692, (which decision was no doubt revers* 
ed on appeal on another i?rouDd altogether), 
has been accepted by the learned Govern¬ 
ment Pleader. Wadsworth J, was of opu 
nion that : 

. ‘adjudged by i competent Civil Court ^ 

Jn S. 1 (b), Proviso 2. Madras Irrigation Cess Act, 
refer to an adjudication prior to tbe use of the 
water, aod that it is uot open to a Civil Court to 
say that, though there has been an unauthorized 
user of water, the revenue authorities ought to 
have authorized this user and therefore a decree 
will be passed against the Government. 

He was of opinion that if as tbe result 
of a change in the source of supply made 
by the Government there was a diminu. 
tion in the accustomed supply, the remedy 
of the plaintiff was not to take water in 
defiance of the order of the Government 
but by a proper proceeding to seek redress 
for the damages done by the change in the 
prescribed manner of irrigation. It is 
therefore conceded that the plaintiffs are 
entitled to damages. On the question of the 
amount of damages there is no finding by 
either of the Courts below, and in these 
circumstances the learned Government 
Pleader after addressing the Collector of 
Madura states that the damages payable to 
the plaintiffs would be Rs. 675.8.0 and no 
more. This amount is no doubt less b^? 
a small amount than the amont of the 
penal cess, the refund of which has been 
allowed by the lower Appellate Court. 
The learned advocate for the respondents 
has agreed to accept this amount of Rupees 
675.8-0 as the correct amount of damages 
caused, as he thinks it is not worthwhile 
to have the matter sent down for a find- 
ing. As the respondents' advocate has 

6. Secretary of State v. Narayanaswaml 

(1936) 23 A IR Mad 692=169 1 0 97. 
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agreed to this amount, I shall allow only 
this amount instead of the amount allowed 
by the lower Appellate Court though, in 
my opinion, the attitude taken up on 
behalf of the Government is hardly to be 
commended. In fact the suggestion made 
by the learned Government Pleader was 
that the refund of Rs. 719 which was 
allowed by the lower- Appellate Court 
might be afSrmed provided the plaintiffs 
are made to pay the costs of the Govern, 
ment both in the original Court as well as 
in the lower Appellate Court and in this 
Court. 

This suggestion is, if I may say so, quite 
unreasonable because there is no reason why 
the plaintiffs should not only not get their 
own costs but be made to pay the costs of 
the Government when they have succeeded 
and when it is clear that they have been 
the victims of arbitrary action by the 
revenue authorities who have assigned to 
them a source of irrigation from which no 
water can possibly flow to their fields, and 
who have given them no redress whatever 
in spite of the petitions addressed to them. 
It can hardly be doubted that the Legisla. 
ture never intended that the powers given 
to the revenue authorities to levy penal 
water cess should be exercised in an arbi. 
trary and unjust manner. However as the 
respondents' advocate has agreed, in order 
to avoid further trouble to accept the 
amount of Rs. 675.8.0, which according to 
the Government's case is the amount of 
damages, the decree of the lower Appellate 
Court will be modified by allowing this 
amount instead of Rs. 719 allowed by the 
lower Appellate Court; subject to this modi, 
fication, the second appeal fails and is 
dismissed with cost. Leave to appeal is 
refused. 

0.E.K./D.S. Decree modified. 


A. 1. R. 1938 Madras 611 

Vbnkatasubba Bad and 
Abdtib Rahman JJ. 

Arumv^ha Qoundan — Appellant. 

V. 

Bangaswami Goundan and another — 

Respondents. 

Letters Patent Appeals Nos. 67 and 68 
of 1986, Decided on 11th Jannary 1988, 
against Judgment of Yenltttaramana Rao J. 
reported in i IR 1986 Mad 708. 


Easement — Right to cut trees — No right of 
easement can be acquired in respect of tree 
projecting over neighbour’s land — Owner of 
tree has no right to prevent person in posses* 
sion of land over which its branches are grow¬ 
ing from culling away so much of them as pro¬ 
ject over his land-Where right to project 
boughs is expressly conferred or transferred 
and right to lop off branches is not reserved, 
branches cannot be cut. 

No right of easement can be acquired in rr^pect 
of a tree which gradually projects over the Lei-^b- 
bour’s land insensibly and by slow degree- u.d 
the owner of the tree has no right to prev?!i: ^ 
person lawfully in possession of land, in which or 
over which its roots or branches have grown from 
cutting away so much of them as project into or 

over his land. [P 511 C 2; P 51:'0 1] 

The land over which the tree stood fcrmerly 
belonged to the defendants and to one P joiutlv 
as members of a joint Hindu family. Durin*’ a 
family partition the land was divided between 
them. Although the laud allotted to P stood 
away from the land where the tree stood, still P 
was given a half right in the tree and’the other 
half right was given to the defendants to v/hose 
share fell the land in which the tree stood. Subse¬ 
quent to the partition. P sold to the plaintiti' a 
portion of the land falling to his share together 
with his right to the moiety of the tree and the 
defendants also later on sold to the plaintid the 
portion of the land on which the tree was stand- 
ing along with their half interest in the tree. The 
tree was tamarind tree, about 100 years old, 
whose growth had practically ceased, Thus it 
was not a case of mere transfer of land which in 
law carried with it the transfer of the tree but the 
tree itself had been made subject of the sale. The 
plaintiff claimed a right of easement for spread¬ 
ing of the boughs of the trees over the land owned 
by the defendants and not transferred by them ; 

Eeld that by common intention of the parties 
at the time of the partition and the sales, the 
right to project the boughs was expressly con- 
ferred and transferred and that the defendanss not 
having expressly reserved for themselves the 
to lop off the projecting branches in the sale deed 
in favour of the plaintiff, they were not entitled 
to cut off the branches : (1878) 12 Ch D 3i ‘ 
(1929) 2KB117 and (189i) 3 Ck 1, Ref. 

[P 612 C 2] 

T. M. Krbhnaswamy Iyer and A. Bala, 
subramania Iyer — for Appellant. 

K. S. Desikan — for Bespondents. 

Yenkatasubba Rao J. — Venkata- 
ramana Rao J. has held that the defen. 
dants are entitled to have so much of the 
branches of the tamarind tree cut off as 
project oyer their land. The plaintiff 
attacks this decision and his counsel has 
argued the appeal mainly as if the question 
involved were one of easement. That if the 
plaintiff s case rested on an easement right, 
it should fail, there can be uo doubt. As 
the learn^ Judge rightly points out relying 
on (1695) A 0 1,^ no right of easement can j 

1. Lemmon v. Webb, (1896) A 0 1=:84 L J Ch 
306sll B 116=71 L T 647=69 ? F 664. 
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>>e acquired in respect of a tree which 
ftradually projects over the noigh])our ’3 land 
insensibly and by slow degrees. It is im. 
porfcaut in this case to ascertain the facts 
precisely in order to understand tlio cor. 
rect principle applicable. Arguments based 
on a supposed easement right were ad 
vanced before us as before the learned 
Judge and this has imported considerable 
confusion into the case. A careful analj'sis 
of the facts will show that totally ditl'erent 

apply. We ai-e concerned 
with three plots, namely 3d3. *338 2 and 
dJb 1, which all belonged to a Hindu joint 
family. 338 2 adjoins on the south plot 333 
and 15 contiguous to it: 338 1 is to the east 

^ partition 333 and 

ddS . (the two contiguous plots) fell to the 
iofendants and 338/1 fell to the share of 
their coparcener Palani. On 338/2 was 
standing the tamarind tree, which has 
given rise to the present dispute. Although 
the right of Palani to the plot 338, 2 was 
extinguished by the partition, a right was 
conferred upon him by its terms to a half 
share m the tree on that plot. In 1925, 
^e. subsequent to the partition by Ex. A. 
Palani conveyed to the plaintiff (Arumuga) 
338/1 together with his right to a moiety 

^ 1927 the defendants con, 

veyed 338/2 to the plaintiff, including like, 
■wise that half interest in the tree in 
question. Thus it will be seen 6rst that the 
plaintiff became the owner of 338/2, while 
the defendants continued to own the conti. 
guous plot 333 and secondly that the 
plaintiff became the full owner of the 
tamarind tree in the plot 338/2, 
VenkataramanaEao J. after stating that 
the encroachment of the boughs would be 
a nuisance, asks, has the right to commit 
the nuisance been granted ? The right to 
overhang the branches is analogous to pre, 
servation of the prospect, and the learned 
Judge points out that in both these cases, 
the burden would be imposed over a vague' 
indefinite and possibly an extensive area! 

So the question is, was the right granted 
to the plaintiff either expressly or by 
necessary implication ? It is the previous 
unity of title and_ its subsequent severance 
that has given rise to the question in its 
psent form; otherwise the matter would 

be free rom all difficulty. The law un. 
jdoubted y IS, that the owuer of a tree has 
no right to prevent a person lawfully in 

possession of land into or over which! i g 

awiv “ «^^\ve grown, from cutting 

away so much of them as project into or 
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over his land [per Lindley L. J. in (1894) 
3 Ch 1- at pp. 12 and Uj. Bub here the 
question is, do the facts already mentioned 
lead or not to the necessary inference that 
the right to project the branches has been 
conferred 7 From the very beginning the 
wmarmd tree played an important part, 
rirst, let us take the partition. Palani was 
allotted a plot away from the one where 
the tamarind tree stood, but still he was 
given a half right in the tree. Secondly, 
when Palani sold his land 338/1 to the 
plaintiff, his half share to the tree was 
specifically conveyed. And thirdly when 
the plaintiff purchased from the defendants 
338/2, their half right in the tree was like. 

mentioned and conveyed. 
What we here have is not a mere transfer 
of land, which in law would carry with it 
the transfer of the tree whether mentioned 
or not, more than that, the tree itself has 
been made the subject of the sale; this is of 
vital importance. Nor was this tree at the 
time of the sale a tiny plant or a sapling; 
it was, as the learned District Judge points 
out, an ancient tree about 100 years old, 
whose growth had practically ceased. 

It cannot be reasonably suggested that 
there has since been any additional burden 
imposed by the growing of the tree. It 
seems to us that the finding of the District 
Judge that by the common intention of the 
parties the right to project the boughs was 
transferred, ought not to have been dis. 
turbed. That the grantor shall not dero. 
gate from his grant, is a settled maxim. 

To allow the defendants to cut off the 
branches would be to violate the maxim. 
Venkataramana Eao J. observes that if the 
plaintiff intended to have the right he 
claims, that should have been specially 
provided for in the sale deed. But on thoj 
the true position.on the facts uJ 
that had the defendants intended to reserve 
themselves the right to lop off the project¬ 
ing branches, they should have expr^y 
reserved it: see by way of analogy the 
s^age in Halsbury New Edition Vol. Uj 
S. 524, which is baaed on (1878) 12 OlfD 31, 
and which has been cited by Sankoy D. J* 
in (1929) 2KB 117,* at p. 133. We there¬ 
fore think that the learned District Judge. 
whose judgment has been reversed is right^ 

2 . Lemmon v. Webb, (1894) 3 Ch 1=63 L J Ok 
670. 

3. Wheldon v, Burrows, (1878) 12 Ch D 31=^48 
L J Ch 853=41 L T 827=38 W R 196. 

4. AWrige 7 . Wright. (1929) 2 KB 117=98 h J 
K 3 682=141 L T 362. 
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Venkataramana Rao J. lias held that 
the plaintiff has a right to enter (a right, 
■vve presume, to be reasonably exercised) on 
the defendants’ land for removing the pro. 
duce so long as the branches are allowed 
to project. So also the learned Judge 
has, by restoring the Munsif's judgment, 
awarded to the plaintiff Rs. 10 as damages 
for the produce appropriated by the defen. 
dants from the projecting branches. The 
correctness of these orders has not been 
questioned. In the result, the judgment 
of the District Judge is restored in toto, 
and as to the costs incurred by the plain, 
tiff in the High Court, the defendants will 
pay them. The costs are awarded in one 
■only q{ the two appeals before us. 

C.R.K./n.ii. Appeal allowed. 
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Varadachariar and King JJ. 

MathuJcumalli Ramayya and others — 

Appellants. 

V. 


Vuppala/pali Lakshmayya and others — 

Respondents. 

Appeals Nos, 571 of 1931 and 260 of 
1932, Decided on Ist October 1937, against 
■decree of Sub.Judge, Guntur, in 0. 8. 
No. 67 of 1927. 

(a) Advene Potiession — Guardian — Hindu 
dying leaving widow-Her raother-in-law tak- 
'ing pouession ~ Widow if minor at time of 
her huib^nd*! deaths Qiother«in*law *4 poMes* 
•ion muit be preiumed to be on behalf of her 
daugbter*in<law. 


Where a Hindu dies leaving hU widow and her 
mother-in law takes possession of the property. It 
is only when it Is proved that the widow was 
A minor at the time of her husband’s death, that 
the mother-in-law as a lawful guardian under the 
Hindu law of her widowed daughter-in-law must 
to presumed to have got into possession only on 
tohalf of her daughter-in-law: (2856) 2 K <£ J ?9 

CP616 0 2;P517ai] 
(y Hindu Uw-Reveriioner-Hindu dyine 
■lea^ng widow—Her mother*in-law taking poi* 
•^on not immediately but only in pursuance 
ft uran^ment between her and her daughter- 

not 

arlie to widow M poMemion by mother-in-law 
»n pursuance of agimement cannot amount to 
dispossession of widow-Roversioner’s suit for 
‘>'0“8l‘k after widow’s death is not 

S® * Button by a reversionary heir 
the death of a ^ow. who takes by inherit- 

nMimU ^ dispossLsed, the 

• toriod of llmltatlon as against the reversionary 

rfmil ^ not to to reckoned 

rtiom the time when he saoeaeda to the estate bnt 

1988 M/85 & 66 


from the time at which it would have been reckon¬ 
ed against the widow if she bad lived and brought 
the suit. For the application of this priuciplorib 
mu.st therefore be shown tint the widow had a. 
cause of action to sue as on a dispossession : P 
ir R 50), Explained; e I A Hi (P C). PolL 

[Psiyci ] 

Where a Hindu dies leaving a widow and her 
mother-in-law takes possession of th.,- property not 
immediately but only in pur^iuance of an arrange¬ 
ment between her and her duighter-iii-law, there 
is no reason to hold that any c-iu.-^c ol action 
accrues to the widow against her mother-in-law 
as on a dispossession. The possession taken bv 
the mother-in-law in pursuance of an arrangement 
cannot be said to amount to a dispossession of the 
widow as representing estate. If no cause of actiou 
therefore accrues to the widow, there is no ques¬ 
tion of the reversioner having to rely on a second 
cause of action. His only cause of actiou arises 
on the death of widow, on the contention that the 
arrangement entered into by the widow is not 
binding on the rever»ioner. [p 519 c 1 , 2 ] 

(c) Hindu Law—Widow — Surrender — Sur* 
render by daughter-in-law in favour of her 
aged mother-in-law is against natural pre¬ 
sumption and probability. 

Consistently with the spirit of the Hindu law, 
it is possible to conceive of an elderly woman 
making a surrender in favour of one lower down 
in the lino of inheritance or to the next male 
reversioner. But, it is very unnatural to assume 
that a daughter-in-law, who was not even aged 20 
at the time, even assuming that she was a major 
could to anxious to efface herself and surrender 
the estate in favour of her aged mother-in-law 

[P520C 1) 

(d) Hindu Law — Widow — Surrender — 
Arrangement between widow and her mother- 
in-law in nature of vibhaga — Mother-in-law 
taking larger share—Widow reserving to her¬ 
self interest in remainder in certain items and 
also asserting her claim to certain share after 
arrangement—Arrangement cannot be treated 
as surrender by widow in favour of her mother- 
in-law. 

Where a widow and her mother-in-law enter 
into an arrangement in the nature of a vibhaga or 
division, the fact that the mother-in-law takes a 
larger share than that taken by the widow can- 
not alter the nature of the arrangement and turn it 
into one in the nature of a surrender by widow. 
Similarly if the widow reserves to herself an 
interest in remainder in certain items of her 
husband’s property and also asserts her rights to 
certain share as against the mother-in-law during 
her lifetime the arrangement cannot be treated as 
a surrender by the widow in favour of her mother, 
in-law. [P 520 0 1] 

(«) Hindu Law—Widow—Accretion—Stran- 

ger coming into possession of portion of pro¬ 
perty by virtue of alienation by widow — His 
acquisitions out of income of such property 
cannot be treated as accretion. 

It is impossible to extend the doctrine of accre¬ 
tion to cases where a stranger claiming title to a 
portion of a limited owner’s estate by reason of an 
alienation by the widow, makes acquisitions out 
of the income of the properties thus coming into 
hU possession; ha is not a cepiesentative of the 
estate and no qoestlon of accretion can therefore 

[P 6210 11 
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K. K'ames\v;ira Kao and A. Eamu- 
rntalhy(iii No. 571 of 1031) and B. 
Soinayya (in No. 2fi0 of 1932) — for 
Appi-lla nh. 

Jl. Soniayya (in No. 571 of 1931) and 
K. Kameswara Rao, P. Satyanarayana 
llao and Kainaraju Krislnuunurthy 
(in No. 260 of for lU$pon. 

dents. 


Yaradachariar J.-Theso appeals arise 
out of a suit for recovery of possession of 
immovable properties and of mesne profits, 
instituted on the footin'* that the plaintiff 
is the nearest reversioner to the estate of 
one Ramachandrudu, on the death of his 
^vldo^v Aehamma in 1926. In the Court 
below the defendants disputed the plain¬ 
tiffs relationship; but before us the finding 
on that point in plaintiffs favour has not 
been challenged. A point was also raised 
in the Court below as to whether Rama, 
chandrudu was the last male holder or he 
predeceased his father Dasayya. On this 
point also, the lower Court found that 
Ramachandrudu was the last male holder 
and this finding too has been accepted by 
all parties before us. They also accepted 
the lower Court’s conclusion that Rama 
chandrudu died in 1859. though it is not 
possible to say exactly in what month. It 
must 1)Q some date between May and 
October 1859. Ramachandrudu left him 
surviving his mother Bangaramma and a 
young widow Aehamma. The defendants 
in the ca.se may be roughly grouped as 
those claiming under alienations made by 
Bangaramma and those claiming under 
alienations made by Aehamma, though it 
also appears that some defendants are in 
possession of some items of properties 
under titles derived from both the ladies. 
Before dealing with the contentions raised* 
before us in the appeal, we may add that 
as against some of the defendants and in 
relation to some of the properties, the 
matter was settled by a compromise even 
in the lower Court and this portion of the 
claim which is dealt with in para. 2 of the 
lower Court’s decree no longer arises for 
consideration. As regards the claim of the 
alienees who purchased from Aehamma 
the lower Court held that the alienations 
wore not effected for any purpose bindinc 
upon the estate and accordingly gave the 
plaintiff a decree for possession. But as 
against those who claimed under Banea 
ramma (without Achamma's interven’ 
tion) the lower Court dismissed the suit' 


A. I. 

boldiDfj that to that extent the claim of 
the estate had become barred while Act U- 
of 18o9 was in force and that it was not 
revived by the enactment of the Limita¬ 
tion Act of 1871 or the later Acts. 

Tbm-e were other issues raised in the- 
case, but in the view that the lower Court 
took on the question of limitation, it 
deemed It unnecessary to give findings on 
many of them. The alienees from Aehamma 
have filed A. S. No. 571 in so far as the- 
suit against them was decreed by the- 
lower Court. The plaintiff has filed A. S. 
^ 0 . 2^ of 1932 against so much of the- 
lower Court’s decree as dismissed his claim 
in respect of the properties alienated by 
Bangaramma. It will be convenient to- 
deal at the outset with the question of 
limitation. Mr. Krishnaswami Aiyar who 
appeared for most of the contesting defen¬ 
dants contended that if the lower Court’s 
regards the applicability of Act 
14 of 1859 to one portion of the case is 
correct, even the defendants deriving title 
under Aehamma would be entitled to the 
benefit of it, because Achamma’s title itself 
was according to him in a sense derived 
from Bangaramma* We are not prepared to* 
accede to the suggestion that this is the 
correct position; but in any event as we- 
have got to deal with the question of 
limitation in A. S. No. 260 of 1932, it 
will be convenient to deal with it at 
this stage. Prima facie, the suit will be- 
governed by the Limitation Act of 1908- 
which is the law in force at the time that- 
the action was instituted. But if the defen. 
dants could show that the right of action 
had become barred under Act 14 of 
1859, it will not be revived by the enact¬ 
ment of the subsequent Limitation Acts.. 

It is however the duty of the defendants' 
to establish beyond doubt that the remedy 
of the estate had become barred before^ 

Act 9 of 1871 came into force. That 
duty is particularly onerous in this case, 
because the interval between Ramaohan- 
drudus death and the coming into forc^ 
of Act 9 of 1871 is such that unless it- 
is clearly established that limitation had- 
commenced to run before a particular date*- 
it will not be possible to hold that the- 
remedy of the estate became barred under'' 
the Act of 1859. 

Mr. Somayya, the learned counsel for* 
the plaintiff, went so far as to suggest 
the remedy of the estate could not st 
have become barred in this case before* 
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Act 9 of 1871 came into force, because that 
Act came into force in July 1871 and the 
probabilities are that Eamachandrudu died 
only after July 1859; but we are not, as at 
present advised, prepared to accede to this 
contention. Though it is declared at the 
end of S. 1 of Act 9 of 1871 that that Act 
shall come into force on the 1st day of 
July 1871, an earlier clause in the same 
section provides that nothing contained in 
Ss. 2 and 3 or in parts II and III shall 
apply to suits instituted before the lat day 
of April 1873. In this case, Mr. Somayya 
concedes that even calculating limitation 
from October 1859 a suit for possession 
instituted on behalf of the estate between 
October 1871 and April 1873 would be 
governed by Act 14 of 1859 and would be 
prima facie barred. But he maintained 
that as Act 14 of 1859 did not contain a 
provision for extinction of title similar to 
that enacted in S. 28 of the Acts of 1877 
and 1908 there was nothing to prevent Act 
9 of 1871 giving the reversioner a right of 
action in respect of a claim to possession 
sought to be enforced after that Act came 
into force. We do not think that this will 
be a sound position to take; but as we have 
for other reasons come to the conclusion 
that even taking April 1873 as the relevant 
date, the remedy of the estate to claim 
possession had not become barred under 
Act 14 of 1859, it is unnecessary to express 
any final opinion upon this point. 

There is one other circumstance to 
which it is necessary to refer before dis- 
cussing the question of limitation under 
Act 14 of 1859. The plea in that form was 
not only not raised in the written state¬ 
ment but is wholly at variance with the 
defence put forward in the written state, 
ment. For reasons best known to them, 
selves, the story put forward by all the 
defendants was that Ramachandrudu died 
not in 1859 but more than 12 years before 
^69, that Ramachandrudu and his father 
Basayya died on the same day, Ramachan. 
dmdu predeceasing the father; that there- 
fore it was Bangaramma who succeeded to 
the estate as the heir of Dasayya, that it 
was only after Bangaramma had been in 
possession for more than 12 years that 
some claim was made on behalf of Aoh. 
amma, the widow of Ramaohandrudn and 
tb&t tho saino was mot by SaDgaraiDma 
making some kind of provision for the 
daugbter.in.law. It is obvious that on 
^ line of defence, the exact date when 
Bangaramma got into posseeebn in 1859 


would never have arisen for consideration 
at all, because the defendants’ case was 
that she was in possession for 12 years 
before 1859. In the issues as originally 
framed, Issue 3 ran as follows; 

When Hamachandrudu died possessed of the 
suit items excepts items 11 to 11 and 16 and 
whether Acbamma inherited them and got into 
possession of these properties. 

Reading this issue in the light of the 
written statements, it does not at all sug. 
gest that a plea under Act 14 of 1859 
on the ground of Bangaramma having got 
into possession in 1869 after Ramachan. 
drudu’s death was intended to be raised. 
The learned Subordinate Judge observes 
that in the course of the arguments, the 
defendants’ counsel explained that that 
was the true position; and at that stage he 
added to Issue 3 as originally framed the 
following sentence “whether the suit is in 
time as regards any or all of the above said 
items.” It is perhaps possible to suggest 
that it was not fair to the plaintiff to start 
that question at that stage as though it 
was an abstract question of law; but seeing 
that the evidence is largely documentary 
and that there is no serious suggestion of 
prejudice to the plaintiff by reason of this 
question having allowed to be raised at 
that stage, we do not propose to rest 
our conclusion on the ground that the 
lower Court ought not to have allowed the 
question to be raised in that form at that 
stage. It is certainly obvious that in deal, 
ing with the evidence, this consideration 
has to be borne in mind, namely that evi¬ 
dence was led on the side of the defendants 
to support the original assertion that Banga¬ 
ramma had been in possession as Bosayya'a 
heir for more than 12 years prior to 1859 
and the attempt on the plaintiff’s side was 
to meet that evidence. If as is shown by 
the documentary evidence and was admit¬ 
ted by the defendants before the lower 
Court that line of defence was wholly 
false, it will be unsafe to take particular 
pieces of evidence here and there and rely 
upon the same as supporting the version that 
if in fact Ramachandrudu died only in 1859 
Bangaramma must have got into possession 
of his estate immediately on his death and 
that therefore adverse possession against 
the widow Achamma began to run from 
the moment of Ramachandrudu’s death. 
Though the learned Subordinate Judge has 
discarded the evidence adduced on' the 
defendants’ side to prove that Bangaramma 
was in possession even prior to 1859, we 
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c:innnt holp thinldn^ flmt ho has much too 
lii^htlv jumped to the conclusion that 
Bani’aramma must have got into possession 
on Iiartnchandru'lu’s death. We shall pie. 
setjlly sliow the beaiin:* of this conclusion 
upon tlie point of limitation. 

In para. 7 of his judsmeut. the learned 
Suhordinato Jud‘»o observes (hat “soon 
after Kamachandrudu's death, lands in his 
name were transferred to the name of his 
mother Banj^arariima’’ and in another por. 
tion of the same para^n-aph “wo (ind from 
Ex. ,1 (1) tiiat early in 18G0 lands had been 
transferred to Ban^^aramma's name.” We 

do not thinli that either of thesc-stalements 

is accuiate. So far a.^' wo can draw any 
inference from the revenue papers it would 
appear that the patta was transferred to 
Ban'jaratnma’s name only in fasli 1271; 
and early in 18G0 payments of kist are 
made, no doubt, by Banfiaramma but only 
with the patta continuin'* in the name of 
Eamachaudrudu. Wo m.ay add that oven 
if it was possible to hold that patta had 
bscn transferred to Bangaramma’s name 
early in 18G0. it would nob he sufficient for 
the defendants’case of limitation, because 
the crucial date is the date of the undoubt, 
ed arrangement between Bangaramma 
and Achamma, namely 16th October 1859. 

If it is clearly made out on the evidence 
that prior to 16th October 1859, Banga. 
ramma had actually entered into possession 
there may he some justification for the 
contention that that gave to Achamma a 
cause of action to sue for possession and 
that as under the old law the reversioners 
could have had no independent cause of 
action at her death a suit to oust Banga. 
ramma and those claiming under her must 
have been brought, if at all, only within 
12 years of October 1859. 

Even on this footing, a question might 
arise whether the arrangement of October 
1859 would or would not change the charac¬ 
ter of Bangaramma’s possession, but, for the 
purpose of this case, we are willing to 
assume that if limitation had already com. 
menced to run, the plaintiff could nob rely 
on the arrangement of October 1859 as 
bringing about a new state of things. The 
narrow margin between the probable date 
of Ramachandrudu's death and the date 
of this settlement (October 1859) makes it 
all the more necessary that the defendants 
must establish beyond doubt that Banga. 
ramma had entered into possession prior to 
October 1859. So viewing the case it 
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(-■annot be denied that the false story with 
which the defendants came into Court, 
namely that Bangaramma was in possession 
for more than 12 years prior to 1859 
makes it very difficult for the Court, except 
upon the clearest documentary evidence, 
to hold that the defendants have estab.' 
Iished Bangaramma’s possession between 
the date of Ramachandrudu’s death some 
time after May 1859 and the date of the 
arrangement in October 1859. It must 
be remembered in this connexion that 
both of them were ladies and that the 
lands appear to have been in the posses. 
Sion of cultivating tenants. In the ordinary 
course the question of possession by the 
ladies would arise only when the time 
for collection of rents arises and this 
could hardly have arisen between May 
and October because the previous culti¬ 
vation season would have come to an end 
prior to May 1859 and the payment of 
rent for the next fasli would be ordinarily 
only after October 1859. 

Mr. Somayya raised a contention that 
oven if it were possible to hold that 
Bangarama got into some kind of pos¬ 
session prior to October 1859, she must 
be held to have taken possession only on 
behalf of Achamma, her daughter-io.Iaw. 
There may be some justification for this 
contention if the evidence established that 
Achamma was a minor at the date of her 
husband s death, Presumably the age of 
minority at that time in the case of a 
Hindu would have been 16, because the 
Majority Act had not been enacted by 
that time. There are no doubt one or 
two statements in the evidence even of 
the defendants’ witnesses suggesting that 
Achamma might have been a minor at 
the date of her husband's death, but we 
are unable to accept these statements as 
sufficient data in support of that conclu' 
sion because other parts of the same 
depositions do not fit in with that infer- 
ence and because it was not any definite 
part of the plaintiff's case that Achamm® 
was a minor at the date of her husband’s 
death. It is only if the factum of mino-. 
rity had been clearly established that itj 
would be possible for the plaintiff to, 
invoke the doctrine of (1856) 2 K & J 
79^ and ask the Court to hold that Banga¬ 
ramma who was the lawful guardian under 
the Hindu law of her widowed daughter- 

1. Thomas v. Thomas, (1856) 3 K * J 79=36 
L J Ch 159=1 Jur (NS) 1160=4 W B 186. 


i 



1938 


Madras 617 


Ramayya V. LaksHMAYYA (Varadachariiir J.) 


in-law must be presumed to have got 
into possession if at all only as the guar, 
dian of her daughter-in-law. Though we 
are not therefore prepared to make any 
presumption in favour of Achamma, no 
sufficient reason has been shown to justify 
the inference that Bangaramma must even 
at that time have intended to assert a 
kind of hostile claim and dispossess her 
daughter-in-law. We refer to that cir. 
cumstance only in support of our conclu- 
sion that there is nothing in the evidence 
to establish that Bangaramma did take 
possession of Ramachandrudu’s properties 
prior to the arrangement of October 1859. 

This will also be a convenient stage to 
refer to one other matter on w'hich Jkir. 
Somayya rightly laid some stress. It is 
clear from the recitals in Ex. 11 that 
the arrangement of 16th October 1859 
between Bangaramma and Achamma was 
embodied in a document and that the 
said document was handed over by Banga. 
ramma, to her daughter's son in 1866 
at the time of the execution of Ex. 11. 
This document is referred to therein as 
capable of serving as a title deed. In several 
portions of the argument on behalf of the 
contesting defendants, we have been asked 
to draw particular inferences as to the 
nature and effect of this arrangement of 
October 1859. It is true that in the 
absence of better information, the recitals 
in Ex. 11 as to the substance of the trans¬ 
action may be useful; but if a person in 
possession of the original document of 
1859 chose to withhold it, it certainly 
does not lie in his mouth to ask the Court 
to speculate as to its exact form or purport 
merely to suit his contentions. That some 
importance was attached even in the lower 
Court to the non.production by the defen. 
dants of this document of 1859 is clear 
from the cross-examination of D. W. 3, 
defendant 6. It was he that produced 
Ex, 11 and must presumably have been in 
possession of the document of 1859. In 
the witness box he stated that this agree¬ 
ment of 1869 was searched for before the 
written statement was filed but it could 
not be found though he had last seen it *7 
or 8 years ago. He could offer no reason¬ 
able explauatioQ for its disappearance and 
when pressed with the omission to produce 
it, be had the audacity to suggest that the 
plaintiff who bad Ekccess to his house might 
have walked away with it. 

Whatever may be the ingenuity of the 
suggestion, we do not think there is any. 


thing to warrant it. Seeing that the wit. 
ness admits that ho became aware of its 
loss even before the written statement was 
filed, one could have expected that if he 
had any reason to suspect the plaintiff of 
having walked away with it, he would 
have put some questions to the plaintiff 
when he was in the witness-box to indi. 
cate his suspicion that the plaintiff had 
access to the place where the papers were 
kept and that the plaintiff might have 
walked aw'ay with it. We are surprised 
to find that without having put any such 
questions to the plaintiff in the box, 
D. W. 3 thought fit to suggest that the 
plaintiff might have walked away with it. 
On the other hand, the defendants bad 
every motive to suppress the original of 
this agreement. It was unregistered and 
the plaintiff could not therefore'got at a 
copy of it. It is quite likely if the docu. 
ment was forthcoming it would expose 
the falsity of the defendants' story that 
Ramachandrudu died more than 12 years 
before 1859 and that Bangaramma inherit- 
ed the properties as heir to Ramachand- 
rudu’s father. Though that exactly is not 
the case now pressed before us, it clearly 
shows a motive on the part of the defen. 
dants to suppress that document. We must 
therefore deal with the case on the footing 
that the defendants have withheld direct 
evidence as to the terms of the arrange, 
ment between Bhangaramma and Achamma 
in October 1859. 

In holding thal; the plaintiff's suit 
must be held to be barred because the 
remedy of the estate had become barred 
under Act 14 of 1859, the learned Subordi. 
Date Judge purports to follow the prin¬ 
ciple of the decisions in 9 W R 605^ and 
33 Mad 473.® Dealing with the latter case 
first, we may point out that the facts 
bearing on the question of limitation in 
that case were very different from those 
in the present case. The plaintiff there 
sued as the daughter of her father to 
recover her father’s share in the Eangundi 
estate in the year 1903 ; but the plaintiff’s 
father bad already obtained a decree in 
0. 8. No. 5 of 1876 against the defendants’ 
father for a third share of the zamindari. 
It was the father's duty to have executed 
that decree and obtained possession but he 

S, Nobin Chnnder Cbaokerbatty v.IasurCbunder 
CbuokerbQtty, (1868) 9 W R 605=Beng L B 
Sop Vol 1008 (F B). 

8 . Timmaji Amma Oarn v. Babbaraju, (1910) 83 
Mad i78=6 1 0 640^20 M L J 204. 
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(lied heforo (.'Xtvutioii was taken out and 
tlio widow \‘.lio succeeded him proferrotl in 
CfU!-r!dc'Mfion of a money payment to ^dve 
up hci' n-ht to execute the decree and 
enlea.l up satisfaction. So far as the plea 
of Innitation was concerned, the learned 
■lud.i'es. if we may say so. rij’htly point out 
that limitation had commenced to run 
oven during the lifetime of the plaintiff's 
father, IjecaU'O the defendant’s father was 
admittedly in possession heforo the suit of 
inJJ was instituted and that possession 
had never heen disturbed. The plaintiir 
had accordingly put forward a further 
contention that the act of her mother in 
receiving a money payment and giving up 
her right to execute the decree obtained by 
her father amounted to an alienation and 
that therefore the plaintiir had a cause of 
action to impeach that alienation after her 
mothers death. Tliis argument the learned 
Judges overruled on the authority of the 

WHIP and 5AI1532.« It is not neces- 
sary for the purpose of this case to say 
whether wo should bo prepared to concur 
m all tiie observations in this judgment. 
\Vo may point out that in 48 M L J 461^ 
at p. 463. Ramesam J. expressed his inabi, 
Iity to concur in the view that the facts in 

fu justify the contention 

that the widow’s act amounted to an 
alienation. But as wo shall presently show 
the question for decision in the present 
^se is not whether the arrangement of 
October 1859 between Achamma and Ban. 
garamma amounted to an alienation but 
wl^thor before or after that arrangement 
Acbamma as representing the estate had a 
cause of action at all against her mother- 
in-law to sue for possession of the hus- 
band’s estate. 

Mr. Somayya strongly relied on the deci. 
sion in 10 Cal L R 337® supporting the con. 
tention that the plaintiffs suit in the present 
case could not be held to be barred by Act 
14 of 1859; bub as that decision had been 
dissented from in 33 Mad 473,® we do not 
propose to base our decision on the autho- ' 
rity of th e Calcu tta Law Reports case, ‘ 


A. I. R. 


4. Badha Mohan Dhur v. Ram Das Doy flST^q 
Beng L R App Cas 862=24 W R 86n ^ 

n W B (1872} 

aesS^S Au‘'632=183i A W N 
[ I’c 

Koery,(1882) 10 


d Wo must however add that the three deci. 

n sions which the learned Judges purported 

0 to follow in 33 Mad 473® did not deal with 
I the question of limitation at all. In all 
I the three, the suit was instituted by the 
reversioner during the lifetime of the limi. 
b ted owner and the only question which 
1 the Court was called upon to decide was 
J whether during the lifetime of the limited 
1 owner the reversioner had a cause of action 

f? by reason of the fact 

1 that the limited owner allowed some other 
persou to remain in possession. Those 
decisions no doubt rest on the assumption 
that the reversioner might be injured if he 
should be denied a right of suit in those 
circumstances, because the stranger's pos¬ 
session would be adverse not only to the 
limited owner but also to the reversioner. 
But we do not think those decisions could 
be treated as direct authority on the 
question of limitation. In 5 All 532* it 
would have been impossible to come to a 
conclusion adverse to the plaintiff if the 
question of limitation had been raised in 
that case, because the last male holder 
himself died long after the coming into 
fo^rce of the Limitation Act of 1871. The 
observation in tliat case on the efi'ect of the 
adverse possession against the widow have 
not been followed oven in that Court, in 
the later Full Bench judgment in 14 All 
154. The learned Subordinate Judge 
^fers in addition to the decision in 14 
Bom 317 * and observes that it is on all 
fours with the present case. This view 
Ignores one fundamental difference, namely 
that the mother-in-law's possession in that 
case was not referable to any arrange¬ 
ment between the mother-in-law and the 
daughter-in-law but was merely held 
independently of the daughter-in-law. 

Though in several cases the proposition 
IS stated in general terms that under 
Act 14 of 1859 possession adverse to the 
widow would be adverse to the reversioner 
as well, we may point out with all respect 
that this is not exactly the effect of the 
decision in 9 W R 505® or the proper way 
of considering the application of Act 14 
of 1859. As pointed out by the Pri^y 
Council in 2 I A 113^^ at page 121, the 

of t hat discussion is _ 

9. Biudoshri Naik v. Ganga Saran Sahu, (189®) 
iA i* All 164=1892 A W N 18 (P B). 

10. ^bu Sheik Ibrahim v. Bhikajl, (1890) B 
Bom 317. 

11. Amirtollal Bose v. Bajonee KantMitter, (187®) 

2 I A 113=15 Bong L R 10=83 W R 814*= 
8Sar430(PC). 
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"that in the case of a succession by a reversionary 
^beir after the death of a widow, who tikes by 
inheritince from her husband, and is dispossessed, 
'the period of limitation as against the reversionary 
heir, in the absence of fraud, is not to bo reckoned 
from the time when he succeeds to the estate but 
from the time at which it would have been reckoned 
against the widow if she bad lived and brought the 
-suit. 

The reasoning of the Full Bench was 
that the reversioner had no separate cause 
of action from the one which was available 
to the widow to sue the dispossessor. This 
will make it clear that for the application 
•of the principle of that decision it must be 
shown that the widow had a cause of 
action to sue as on a dispossession. The 
inaccuracy of dealing with the case as one 
of adverse possession will be evident from 
the observations of the Judicial Committee 
in 23 Bom 725*^ at p. 736, that the effect 
of adverse possession against the widow 
■aven under S. 28, Lim. Acts of 1871 and 
1908 will only be to extinguish the widow’s 
'title and not to affect the reversioner 
‘because the reversioner does not claim 
through the widow : see also 35 All 227*^ 
•at p. 236. 

The real question for consideration there, 
fore is whether or not Achamma had at 
-any time a cause of action to sue Banga. 
ramma for possession, on the footing of 
-dispossession. If, as surmised by the lower 
<)ourb, Bangaramma had got into posses, 
•sion of the estate immediately on Rama, 
■chandrudu’s death, it might be possible to 
•hold that a cause of action had accrued to 
Achamma. If, as we have already held, 
there is no proof of any such possession 
'having been taken by Bangaramma, it is 
•only reasonable to infer that it was as the 
■result of the arrangement of October 1859 
■that the parties agreed, as recited in Ex. 11, 
ithat Achamma should receive a certain 
amount of money and take an interest by 
way of remainder in certain lands, that 
Bangaramma should take the remainder of 
the lands and that Bangaramma got into 
possession of the lands which fell to her 
under that arrangement. It this is the 
true position on the facts, there is no rea. 
son to hold that any cause of action accrued 
,to Achamma against Bangaramma as on a 
•dispossession. Whether this arrangement 
is to be regarded as an alienation by 
Achamma or not, the possession taken by 
B angaramma in pursuance of it could not 

12. Bonchordas v. Pamtlbai, {1B99) 28 Bom 725 

I'R 607=26 lA 71=7 Sar5i3 (PC). 
ttS. Son! Ram v. Kanhalya lal, (1918) 85 All 227 
=1910 291=401A 74 (P C). 


certainly be said to amount to a disposses., 
sion of Achamma as representing estate. If 
no cause of action therefore accrued to! 

I 

Achamma, there is no question of the rever- 
sioner having to rely on a second cause of 
action. His only cause of action arisesonthe 
widow’s death, on the contention that anyi 
arrangement entered into by Achamma 
with Bangaramma under which Banga- 
ramma took possession is not binding on 
the reversioner. It is a separate question 
whether the arrangement was a bona lide 
one by way of settlement of disputed rights 
and as such binding on the reversioner. 
But this has no bearing on the question of 
limitation. We must accordingly hold that 
the learned Judge was not right in holding 
that the remedy of the estate to recover 
possession of the properties in Banga. 
rarama’s possession had become barred 
under Act 14 of 1859. 

The alternative contention in the lower 
Court was that the settlement of 1859 was 
at least binding on the reversion as a bona 
6de settlement of disputed claims. This 
question was made the subject-matter of 
Issue 4. There are obvious dilScuUies in 
supporting the settlement on this footing. 
One serious difficulty in the way of the defen. 
dants is that, as we have already pointed 
out, they had kept back the document in 
which this settlement is embodied and we 
are not therefore in a position to say on 
what basis the settlement proceeded. If it 
was true, as the written statement suggest¬ 
ed, that both the father and the son had died 
more than 12 years before 1859 and that 
they had died on the same day, it may be 
possible to suggest that there was bona 
fide room for doubt as to whether the 
father predeceased the son or the son pre- 
deceased the father and that therefore the 
widows had occasion to enter into a bona 
fide settlement. As this case is wholly 
false, there could not have been any ves. 
tige of a belief in Bangaramma that she 
had a bona fide claim to the estate as 
against her daughter-in-law. It was there, 
fore thought inexpedient by the learned 
counsel for the contesting defendants to 
press his client’s case on this footing before 
us. He accordingly adopted a different 
line. He contended that the arrangement 
of October 1859 might fairly be regarded 
as a snrrender by the daughter-in-law in 
favour of the mother, in. law and on the 
authority of the decision in 57 Mad 749^ * 

14. Sltanna v. Viranoa, (1934) 21 A IR P 0-106 
=14810 828=611A 200=87 Mad 749 (PC). 
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he asked f.> hold that limitation started 
Uie reversioners in J878 when the 
motijer.in-Iuw died. Not merely is this 

variance 

'\ith natural presumptions and probabi- 

Consistently vith the spirit of the 
H udu law, jt IS possible to conceive of an 
elderly woman, making a surrender in 
favour of one loxver down in the line of 
mheritance or to the next male rever. 
sioner. It seems to us very unnatural to 
assume that a daughter-in-law. who was 
not even aged 20 at the time, even assum. 

efface herself and surrender the estate in 
favour o. her aged mother-in-law. If the 
documents or the other evidence in tho 
ease established beyond doubt that natu 
rally or unnaturally the daughter-in-law 
did make a surrender, it might be a differ. 

t matter. But, when we are asked to 
proBume that that might have been the 
intention of the parties, it is not possible 

position. Further, 
the defendants are here also met by the 

objection that they did not choose to pro 

duce the document which embodied this 

arrangement. It does not lie in their 

mouth to put forward imaginary hypo 

theses as to the t.ue ualure of thelrran e.' 

reteenee in Ex'llTo'thk 

leterred to as a vibhaga or something in 
m fg of ^ division betweei the 

iTmay-'ber daoshferlLut' 

clo^dV' tb^^^ reason, not dis- 

'tool .1 o^^'^ence. the mother-in-law 

noticed lb."/ “8y also be < 

not ced that according to the recitals in t 

'bm-c.i/ daughter-in-law reserved to 1 
Jierself an interest m remainder in two of 1 

e items of property belonging to her 1 
usband s estate. It is not easy to say t 
that this will fit in with the definition of c 
surrender in the decided cases. a 

Mr. Krishnaswami Aiyar invited our r 
attention to the decision in 47 Cal 466*® tl 
and contended that no particular form of t 
document IS necessary if only the intention si 
to surrender is clear on the facts. The n 
observations m that case far from h eluinp f' 

(m'J) 6 a'¥b' P 0®75-6lW u 

249=47 Cal 7c6 (P 0)7 ^ ° « 1 A h, 
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ed him seem to us to point to a different con 
he c usion m the pre.sent case. Their Lord. 

ce If f '•■'f 8“ ‘‘■8 fact 

ce that for more than 30 years the widow 

' thth j ‘*’8 '’■■^f“8gement 

which was relied on as amounting to a. 
e surrender and bad accepted maintenance • 
n l.ut here we find that, within seven or 

■' “’8 '''‘’8"-. far from showing herself 

• as one who had been anxious to efface her. 

0 self, asserted her rights against the mother. 

3 donee even during the lifetime of 

• ^7 “other.in.law and her claim had to be- 
0 satisfied by giving her a one-third share in- 
Q the estate (see Exs. 3 and 10). In these- 
0 circumstances, we do not feel justified in 
0 accepting the suggestion that the transac- 

- tion of October 1859 should be treated as a. 
surrender by Achamma in favour of Banga- 
ramma. merely for the purpose of giving, 
the defendants the benefit of starting limi- 
^S‘'iinst the reversioners in the year 
• Issue 4 also refers to an arrange- 
raen m 186 ^ (Exs. 3 and 10) between 
.•\chamma and Bangaramma’s daughter’s- 
son, the donee under Ex. 11. No serious- 
attempt has been made before us to justify 
his arrangement on its own merits as one- 
inding on the estate independent of the 
contention advanced in respect of the settle. 

?cfr °-7 ?[ l^^nder this arrangement of 

00 /, the disputes between AchanaDoa and 
angaramma s daughter’s son to whom 
IJangaramma had transferred by Ex. 11 

the arrangement of 
ifi w ere no doubt settled but the circum¬ 
stances do not give rise to any basis for a- 

^ ?L****^*H' settlement; the daughter's- 

son of Bangaramma bad no claim of right 
except what he derived from the gift in his- 
a^our by Bangaramma. Issue 6 raises the 
question whether Ex. 11 can be supported 
as one made for legal necessity and as such 
binding on the plaintiff. This issue must 
e found in the plaintiff’s favour because- 
angaramma was not in possession as heir 
to Bamachandrudu and could not therefore- 
claim ^ the right to alienate Eamacban- 
drudu s estate even for necessity. Her 
right, whatever it was, could rest only on- 
the arrangement of October 1859 and if 

that IS held not to be binding on the rever¬ 
sioners, her alienee cannot stand in a better 
position. The only other question arising; 
for decision in Appeal No. 260 of 1932 is^ 
that relating to items 11 to 14 and 16. H' 
has not been suggested that these form^ 
part of Eamachandrudu’s estate before bi®‘ 
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death. The plaint includes these items 
only on the footing that they must have 
been acquired with the income of Rama, 
chandrudu’s estate subsequent to his death 
and that they must accordingly be treated 
as accretions to that estate. Whatever the 
position might be, if a female heir oi Rama, 
chandrudu made acquisitions while she was 
in possession of the main estate as heir it 
is impossible to extend the doctrine of 
accretion to cases where a stranger claim¬ 
ing title to a portion of a limited owner’s 
estate by reason of an alienation by the 
widow makes acquisitions out of the income 
of the properties thus coming into his pos¬ 
session; he is not a representative of the 
estate and no question of accretion can 
therefore arise. The claim to items 11 to 
14 and 16 is therefore unsustainable and 
must be dismissed. 

The result is that except in respect of 
items 11 to 14 and 16 and except to the 
extent covered by the compromise already 
entered into by the parties in the lower 
Court, the plaintiff’s claim in respect of 
the properties of Bamachandrudu which 
came to Bangaramma and through her 
passed to various defendants must be 
allowed. The fact that the donee under 
Ex. 11 had obtained Ex. 3 from Achamma 
in 1867 will not make his position stronger 
nor improve the position of persons claiming 
under him. The decree of the lower Court 
must be set aside so far as it dismissed the 
plaintiff’s claim in respect of these proper¬ 
ties; the plaintiff will have a decree for pos- 
session. The lower Court has not given a 
finding on the question of mesne profits in 
respect of these properties. The case will be 
sent back to the lower Court for the decision 
of that question and the passing of a decree 
for profits. As regards Appeal No. 571 of 
1931, it is no longer possible for the appel¬ 
lants in this appeal to rely upon the alleged 
adverse possession of Bangaramma. The 
alienations Exs. 6 and 12 under which Ach. 
amma sold these properties on 26th June 
1876 have been found by the learned Sub. 
ordinate Judge not to be binding upon the 
estate. Mr. Krishnaswamy Aiyar laid 
much Btr^ on the fact that they are 
ancient alienations and contended that 

every presumption must be made in favour 
of their validity. 

"We do not however feel justified in 
snoring the several considerations adverted 
to by the learned Subordinate Judge in 
jupport of his view against the validity of 
these alienations. The argument based on 


the lapse of time does not seem to possess 
much significance iu this case, because, as 
pointed out Ijy the Iciuued Subordinate 
Judge, the parties bavo been able to pro¬ 
duce several old documents, and if, as was 
sought to be proved throu.i^h some of the 
defendants witnesses, the alienations under 
Exs. 6 and 12 had l)een made in satis, 
faction of pre-existing debts either due to 
the alienees themselves as some witnesses 
would say, or due to other persons, it is 
scarcely likely that those debt.documents 
would not be available with the defen¬ 
dants. It is noteworthy that the clocu. 
ments themselves do not recite that the 
alienations were made for any purposes of 
necessity or for the discharge of debts. 
While it may be that the absence of such 
recitals does not preclude the Court from 
holding on the evidence or probabilities 
that the alienations must have been made 
for a proper purpose, it is scarcely likely 
that such recitals would not have been 
made if in fact the alienations were 
made for discharge of debts and a fortiori 
if they were for debts due to the alienees 
themselves. We therefore see no reason 
to interfere with the conclusion of the 
lower Court against the validity of these 
alienations. Appeal No. 571 of 1931 must 
accordingly be dismissed with costs. 

As regards costs in A. S. No. 260 
of 1932 the appellant will be entitled to 
proportionate costs of the appeal from the 
respondents who are not concerned with 
items 11 to 14 and 16. The defendants 
interested in items 11 to 14 and 16 will be 
entitled to proportionate costs in this 
appeal from the plaintiff. As regards costs 
in the losver Court the plaintiff will be 
entitled to recover from the persons as 
against whom Appeal No. 260 of 1932 has 
been allowed his proportionate costs in. 
that Court. By oversight, our attention 
was not drawn in time to the question of 
mesne profits in respect of the items 
covered by Exs. 6 and 12. Hence the 
matter had to be mentioned to day. It 
does not seem to us worth while in the 
circumstances of the case to interfere with 
the lower Court s refusal of mesne profits 
in respect of these items prior to the date 
of the suit. But there is no ground for' 
refusing to award mesne profits to »the- 
plaintiff even in respect of these items- 
from the date of the suit. It is not necea. 
sary to drive him to a separate snit. Wo' 
accordingly direct the lower Court to hold 
an enquiry in respect of mesne profits- 
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relatinji to the items covered by Exs. 6 and 
.2 as from the date of this suit and award 
a decree to tho plaintiff for such auiount 
as may ha found due and as ajjainst such 
persons as ma\- be found liable therefor. 

CMk.K.;D.s. Case remanded. 


A. I. R. 
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.Srf Sri Durga Madliaia Deo Gam — 
Appellant. 

V. 

Sn Dadhainohana Dajendia Deo 
Cram and others — Respondents. 

Appeal No. 363 of 1931, Decided on 6th 
December 1937, against decree of Dist. 
Eourt, Ganjatn, at Berbamporo, in 0 S 
Ko. 32 of 1929. 

. Civil P. c. (1908), S. 34 (2)-Person obtain- 
mg decree /or maintenance from dale of plainl 
and future maintenance to date from certain 
date Person filing frequent execution peti- 

:!5"* maintenance after con¬ 

siderable delay - Suit to recover interest on 
maintenance amounts is barred by S. 34 (2). 

A person obtained a decree granting him main- 
tcnauco from the date of plaint and future main- 
tenance to date from certain date. After certain 
year the dccrce-holdor bad frequently to file eiecu 
tion pe itioDMiDd therefore realised his maimen 
ance only after considerable delay, llo filed a 
to recover from the defundant interest upou the 
amounts of maintenance which he had thua 

Jleld that as the decree was csscntiallv a deer«» 
for payment of money. S. 34 (2) apph'cdLd thi 

euit was not maintainable. *^^[P 623 C i] 

G. LakshmaDDa and G. Chandrasekara 
GAstiy for Appellant. 

B. V. Ramanarasu - for Respondents. 
King J.—The appellant hero is a junior 
member of tho family of the zamindar of 
'Ohikati who in the year 1912 filed a suit 
lor maintenance and obtained a decree 
granting him maintenance at Rs. 500 a 
month from tho date of his plaint and 
future maintenance to date from 1st May 
1912. Por some years, apparently, this 
maintenance was paid without any need 
for the appellant to have recourse to exe. 
cution, but after 1923 for some years the 
appellant’s case was that he had frequ¬ 
ently to file execution petitions and there* ' 
fore realized his maintenance only after ' 
considerable delay. He accordingly filed 
the present suit, O. S. No. 32 of 1999 
to recover from the defendant interest 

of maintenance which 
he had thus realized in execution. The 


d principal defence to his suit was based 

d upon S. 34 (2). Civil P. C. which runs as 
t follows: 

li Where such a decree (i. o. a decree for the pay- 
ment of money) U silent with respect to the pay¬ 
ment of further interest on such aggregate sum as 

aforesaid.the Court shall bo deemed to 

have refu-cd such interest, and a separate suit 
therefor shall not lie. 

The learned District .Tudge of Ganjam 
upheld this plea and dismissed the suit. 
Hence the present appeal. In appeal it has 
been argued that S. 34 does not apply 
to the present decree partly because the 
decree directs the payment of money in 
the future as well as money immediately 
rendered due by the decree and partly 
because the decree creates a charge. We 
aio unable to see how either of these two 
m . >u in the decree make any real 

difference between it and an ordinary 
decree for money. What tho plaintiff was 
asking for and what the decree granted 
him was certainly a relief in money. This 
IS not a decree to enforce a charge. It 
merely creates a charge as an additional 
security or method by which the decree- 
holder can enforce his decree. We have 
also been referred to certain rulings, which 
incidentally have been elaborately dis¬ 
cussed by the learned District Judge. One 
of these is 3 Cal 602* where their Lord- 
ships of the Priyy Council hold that they 
see no reason why a suit should not lie for 
the realization of subsequent interest which 
is not granted by a decree. This decision 
however was passed at a time before any 
provision analogous to the present S. 34(2) 
had been enacted, and in our opinion can 
for that reason afford us very little assis¬ 
tance, apart altogether from the fact that 
it was not necessary for the decision of 
that case for the particular passage in 
question to have been incorporated in the 
^dgment. It is quite clearly obiter dictum. 

have then been referred to a judgment 
reported in 53 Cal 42.^ That judgment no 
doubt is in one sense of the word directly 
in point because it deals with a decree for 

in which no provision for 
interest was made and it is held that a 
decree-holder attempting to execute such a 
decree cannot recover interest in exeonfcion. 

The learned Judges of the Calcutta High 
Court then go on; 

1. Seth Qokul Dass Gopal Dass v. Murli. (18^2! 

8 Cal 602=5 I A 78=2 0 L R 156=3 Sar fl03 
(P C), 

2. Naresh Chaudra Bosd v, Krishna Bbobh^i 
Dasi, (1926) 13 A I R Cal 505=94 10 997=* 

S3 Cal 42 , 
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Tho decree-holder must pursue the proper 
remedy ^hich is by bringing a suit for damages 
for detention of tho decretal amount. 

Here again ib is in our opinion uuneces. 
sary to have made such a pronouncement 
in order to have disposed of tho case. All 
that was necessary to say was that any 
attempt to obtain interest in execution 
must fail. We do not understand the 
learned Judges to have considered the 
question carefully as to whether the alter, 
native remedy by suit was maintainable or 
not. In any case there is in 53 Cal 42" no 
reference at all to S. 34 (2) which in our 
opinion would provide a complete answer 
to the obiter dictum to be found in the 
jjudgment. We are therefore without any 
assistance at all from any of the rulings as 
to the interpretation of S. 34 (2) and 
we must return to our own first impres. 
sion that the section obviously applies 
to a decree of this kind which is essen. 
fcially a decree for money. We are of 
opinion therefore that the learned Dis- 
tricb Judge was right in holding that the 
appellant’s suit was not maintainable and 
this appeal must be dismissed with costs. 

C.R.K./d.S. Appeal dismissed. 
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Vbnkatakamana Rao and 
Abdur Rahman JJ. 

Chatlapalli Suryaprakasa Rao — 

Appellant. 

V. 

Polisetti 7enkataratnam and others — 

Respondents. 

Appeal No. 263 of 1936, Decided on 
10th December 1937, against order of Sub- 
Judge, Coconada, D/. 12bh October 1935. 

Decree — Execution — Initalcnent decree— 
In ceie of default of two tucceiaive inatal- 
whole decretal amount to be recovered 
“ Dccfm not providing to whom money wai 
lo be paid-Default in brit Inatalment — Judg. 
menUdebtor on date previous to fixed date 
«bWnlng cbalan and fixed day being holiday 
paying second instalment in Bank on next day 

Judgaent'debtor held did not commit default 
in two successive instalments. 

A oompromlM decree provided that the decretal 
ozQOUot should bo potd in cortaiu yootlj instol* 
mentsoncetUiD fixed date ofeach year.The deorea 
further ^irovided that In case of default of two euc- 
oMsive lostalmeots the whole decretal amount 
thould be recovered. The decree however did not 
provide to whom the money was to be paid. The 
Judgment-debtor failed to pay first lustalmeot. On 
a dav previous to that on which the second Instal- 
meni wu due he obtained a chalan. The day on 


which tho in»tiilnieut \va^ due bciug a holiday he 
paid the iustalmout next day in the 13auk : 

llcld that in tbe>o circumstances the judg¬ 
ment-debtor did not commit default in payment of 
the second instalment and consequently there was 
no default of two successive instalments. 

(P 524 C 1] 

D. Narasaraju —for Appellant. 

A. Satyanarayana—/c)/- Respondent.^. 

Venkataramana Rao J.—The question 
involved in this appeal is whether the defeu- 
dants.judgment.debtors committed default 
in payment of the instalments due and 
payable under the compromise decree 
obtained by respondent 1. decree-holder 
in this case. The decree was passed on 
19th July 1932 in and by which it was 
provided that the amount due and pay. 
able under the decree should be paid iu 
six instalments of Rs. 1000 each with 
interest at 6 per cent, on the decree 
amount, tho first instalment falling due on 
30th September 1933 and thereafter the 
instalments to be paid on the said date 
each year. It also provided that the 
amounts paid on the said date each year 
should be entered upon the decree and that 
if for any reason any two successive instal- 
ments are not paid the balance due with 
interest at the said rate should be recove, 
rable from the defendants personally and 
from the properties charged under the said 
decree. The defendants failed to pay the 
6rst instalment on 30bh September 1933. 
When the due date of the second instal. 
meut, i. e. 30th September 1934, was about 
to expire, on 29th September 1934 the 
defendants obtained a chalan. 30thSeptem. 
ber 1934 happening to be a Sunday, the 
money was paid into the Bank on Ist 
October 1934. The question therefore is 
whether owing to the non-payment of the 
amount on 30bh September 1934 the defen. 
dants could he said to have committed 
default in payment of the second instal. 
ment and therefore committed default in 
the payment of two successive instalments 
in order to entitle the plaintiff-decree, 
holder to execute the decree for the entire 
amount payable thereunder. From the pro¬ 
visions of the decree above mentioned it 
will be seen that no provision is made as 
to whom the money is payable. All that 
the compromise decree provides is that the 
money under the decree shall be payable 
in certain instalments. Under 0. 20, R. 1, 
all money payable under the decree shall 
be paid (a) into the Court whose duty it is 
to execute the decree or (b) out of Court 
to the decree-holder, or (c}otherwise as the 


'^24 Madras 


In re PEniASWAMi Goundan (l^andrano How J.) 

A 


Cmut ^v nch made the decree directs. 
Cl ^efo) has no application to this case. 
Thoicforo the only clauses that do apply 

deba rs have therefore the option either 
opay the amount of the instalment into 
Cnm t 01 - out of Court to the decree.holder, 
in this case the iud?imcofc-debtors have 
cxer^sed the option of paying* the amount 
nto Court and they are perfectly entitled 
to do so. Ihe duo date provided in the 
decree for the payment of the second instal. 
i^ient happeioDf? to full on a Sunday thev 
^seic entitled to deposit the amount the 

could not bn said to have committed any 
default in the payment of the second instal- 
n ont. Ihere is therefore no default as pro- 
V ded m the decree and no forfeiture 
meurred m order to entitle the plaintifif to 
execu 0 the whole decree. Wo therefore set 
aside the order of the lower Court direct 
execution of the decree for the entire 
balance payable thereunder. Hut in the 

Zt^irr we direct each 

this AppeJ"“‘' ”■ of 

The order pAssed by ps has reference 

date '’f'* 1 ° 0° tl'e 

'Mil not affect any subsequent default 
committed by the judamcut.debtors, 
C.Ii.K./p.s. 
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I'ANDIIANG How ,J. 

/k re Periasua7ni Oonndan 
IMitioner. 

and rotns. Isos. 543 and 545 of 1937 
Deculed on 21st January 1938, from order 
of the buh.Mnf!islrate of Kaugayam. 

S 22 ? Boards Act (14 of 1920), 

C^t t ~ Brosecui.on sanctioned by President- 
Complaint filed by section officer- Subsequent 

s«u i« ‘Oction officer to withdraw pro- 

secution - Section officer held competent to 
apply for withdrawal. ° 

A prosecution uudec the Madras Local Boards 
Act was sanctioned by the President, District 
Board, and a complaint accordingly was fi nd 1 
the section officer. The section officer 
applied for the withdrawal of thf pro^ecuSn'^but 
tho Magistrate rejected the applicaS on T 
ground that as the prosecution was 
sanctioned by tho Present ho 010^^ - ^ 

draw the complaint and hen« the a'cMoi T'"' 
had no power to withdraw the compS “ 

Held that tho ord^r of ihf% \t<. • * x 

wrong. S. 223 did not refer to ."ituSZoi d 


A. I. R. 

initktion. So fat as 
th« lb'’ prosecution was concerned 

tho conferred not by 

dure rS ^"tby the Criminal Pro«. 

'^.v in the case was the 

competent to apply for 
he pernll^:Iou to withdraw the c.ase. [P 524 C 2] 

Ayyau'^ar and K. 
IJesibachariar ~/or Petitiojier. 

Tublic Prosecutor — for the Crown. 

Order.—One of these petitions is to set 
n^ide the order of the Sub-Magistrate 
dismissing the petition presented by the 
accused praying that the comjilaint against 
him should be dismissed and ho should be 
acquitted because there was no valid com. 
plaint against him as contemplated by 
b. Local Boards Act ; in the other 
petition tho order sought to be revised 
declined to allow the case to be withdrawn 
as prayed for by the section officer who 
hied the complaint on the ground that he 
had no power to withdraw the case as the 
prosecution was sanctioned by the Presi- 
f ont, District Board. It is clear from this 
statement of the facts that both the 
Partie.s. namely the prosecution and the 
accused desire to put an end to the case 
>ut the Magistrate without giving any 
other reason than that the section officer- 
had no power to withdraw the complaint 
has declined to put an end to the case- 
according to the desire of both the parties. 
Ibo Sub.Magistrate treated the section 
officer as the complainant both by examin¬ 
ing him in support of the prosecution and 
also in his order on the petition fordismis- 
sing the complaint holding that the section 
officer who was examined by him was the 
complainant. The view of tho Magistrate 
at because the prosecution was originall] 
^thorized or sanctioned by tho President 
J^istnct Board, only the President, District 
oard, can withdraw the complaint is not 
correct, because S. 223, Local Boards .Act 
does not refer to vvithdrawal of legal pro- 

cee mgs but only to the initiation of l^al 
proceedings. 

So far as the withdrawal of the prosecu 
tion IS concerned that is to say in casa 
instituted under the Local Boards Act, tb( 
authority for withdrawal is conferred nol 
y the Local Boards Act but by the 
^nmma! Procedure Code. In this case 
the authority is conferred by the Crimi- 

mu Code on the complainant. 

The complainant in this case was the 
section officer and he was competent to! 
apply for permission to withdraw the oaseJ 
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As the learned Sub.Magistrate refused to 
grant permission not on the merits but on 
the ground that the section officer had no 
power to withdraw I see no reason why 
the permission should not have been 
granted. The order of the Magistrate has 
not expressly refused to grant permission 
but he has merely stated in his order that 
the section officer has no power to with, 
draw the case as the prosecution was 
sanctioned by the President, District 
Board. This view in ray opinion is not 
justified by the circumstances of the pre. 
sent case and it is unnecessary in the 
circumstances to remit the case again to 
the Sub.Magistrate for fresh disposal. 
There is no reason why the permission 
should not be granted, and permission is 
hereby granted for withdrawing the case. 
The petitioner in these two petitions is one 
and the same. He is therefore acquitted. 

C.R.k./d.S. Petitioner acquitted. 


A. I. R. 1938 Madras S2S 

Pandrang Row and 
Venkataramana Rao JJ. 

Paja Srimathu Muthu Vijaya Ragu. 
natha Doraisingam — Appellant. 

V. 

Earuthan Ambalam and others — 
Respondents. 

Appeal No. 155 of 1932, Decided on 29th 
September 1937, against decree of Sub. 
Judge, Sivaganga, in 0. 8. No. 10 of 1928. 

Deed — ConilrucUon — Grant — Terms not 
clear-Inconsistency between different parts of 
document — Circumstances prior and subse* 
Quent to grant may be looked at to discover 
whether any portion of instrument amounts to 
falift demonitratioa 

No doubt in a case where the boundaries are 
undisputed or can be definitely ascertained, the 
Mtent which is obviously wrong according to the 
boundaries can be deemed to bea/a'sa demon$ira. 
tw and thecalore ignored. But where the terms 
are not clear and unambiguous and there is some 
moonaistency between different parts of the same 

BoUiug the ambiguity. 
If any, U to look at the eatrounding oiroum- 

fi. oi'O'irastanoe which led to 
tne grant, and the oiroomstancessubsequent to the 
pant in order to discorer whether any portion of 

demonstratio: 

{2906} A0 9B and (1919) A 0 6SS. Rel. on. 

V V .*•» : L w CP 626 01,3] 

K. Kuttikrishna Menon -- 

for Appellant. 

E. S. VeDkatarama Iyer — 

for Respondents. 


Pandrang Row J.—This is an appeal 
from the decree of the Subordinate Judge 
of Sivaganga dated 23rd October 193Ua 
0. S. No. 10 of 1928. The plaintiff there, 
in was the zaraindar of Sivaganga repre. 
seated by the Estate Collector, Sivaganga, 
and he sued for a declaration that only 
plots 1. 2 and 3 as marked and describ. 
ed in Sch. A to the plaint and shown 
in the plaint plan constitute the lands 
granted on cowle by him to defendant 1 
on 1st February 1916 and that the lands 
described in Sch. B of the plaint are not 
so included and belong to the plaintiff and 
that they were wrongly demarcated bv 
the survey authorities as part of the hold, 
ing of defendant 1. The plaintiff there, 
fore prayed for correction of the survey 
register and for recovery of possession of 
such portions of the lands in Sch. B as had 
been encroached upon by the defendants 
after removal of the structures thereon, 
such portions being particularly marked and 
shown in Sch. C of the plaint. At all mate- 
rial times, the zamindari \vas under the 
management of the Court of Wards and 
negotiations for the grant of a cowle started 
early in 1908 with an application by defen. 
dant 1 on his own behalf and on behalf of 
several other ryots for the purpose of build, 
mg houses for himself and the ryots. After 
inspection by one of the Estate Officials and 
measurement of the plots a sketch was pre¬ 
pared which was signed by defendant 1 
and It was ascertained that three plots 
measuring respectively 9-6.0, 27 and 2 
kurukkamsd kurukkam =0.56 acre), res- 
peotively should be assigned on cowle to 
the ryots. 

It is alleged that in November 1910 the 
Collector and agent of the Court of Wards 
sanctioned the assignment of these plots 
on payment of nazar calculated at so 
much per kurukkam, the rates being dif. 
ferent for the different plots. The deed or 
cowle was however not executed till Febru- 
ary 1916. The plaintiff s case was that 
what was actually conveyed and intended 
to be conveyed was the specific area of 38 
odd kurukkams situated in three plots 
and not all the land that was included in 
the boundaries which were also mentioned 
m the description of the property in the 
cowle deed. This allegation of the plain. 

™ disputed by the defendants and 
that forms the main controversy in the 
suit, namely what was the land that was 
conveyed by the deedof 1916, Ex. B. The 
learned Subordinate Judge has decided the 
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controvcrsv i;; l;ivour of the (lefendants, 
and ^iH> j I'tint;!!'appeal'^. Tho otilv point 
rliaf has ai-j^uel in tliis apjieal is the 
p.mit ict-'rred to ahrive, namely the actual 
(*xton‘ lit land that was conveyed by tlie 
■ '■•lo deed of February IDlG.' l.'nfortu. 
natolv in this case the lower Court does 
not appear to have given sullicicnt cousi. 
deration to all the evitloncc in the case 
<ind directed its niin«l to all the considera. 
tions that arise in <Ieci<iing a dispute of 
this kind. No douht in several places the 
learned Sul)ordinate .Judgo ol)servc 3 that 
on a consiiloration of tiie entire docuraen. 
taiy and oral evidence he has come to a 
certain opinion; hut those general words 
may aniouut to nothing more than an 
unmeaning formula, and wo are not satis, 
lied tiiat the learned Sulmrdinate Judge 
considered the evi.lence with that amount 

of care which the importance of the case 
demanded. Wo have therefore had to go 
into all the details of the evidence our. 
selves and study tho various plans filed in 
this case witli some care. Before going 
into tho details of the evidence it is 
pcrhajis desirahlo to say a few words on 
the question of law that was touched upon 
in the <argumont. A reference was made 
.11 Cal -193 > and 53 Bom 230,“ on 
behalf of tho respondents for tho purpose 
of showing that it was not permissible to 
construe tho cowle deed in the light of 

what happened before the actual deed was 
granted. 

Tho learned Subordinate Judge relied on 
41 Cal 493^ in coming to the conclusion 
that the negotiations which led up to the 
grant of the cowle would not be evidence 
in a case where the question to bo decided 
was the construction of the terms of the 
deed itself. It is however necessary to 
point out that 41 Cal 493‘ was a case 
where the boundaries wore perfectly clear, 
three of the boundaries being the boundary 
lines of three different mouzas as per thak, 
the remaining fourth boundary being the 
boundary of another plot granted to an. 
other person. There was thus no difliculty 
in that case and no dispute even as to 
what the exact boundaries were. No 
doubt in a case where the boundaries are 
undisputed or can be definitely ascertained 


1. Durga Prasad Singh v. Rajendra Narayana 
•Bagchi. (1913) 41 Cal 493=21 I 0 750=40 
I A 223 (PC). 

2. Bomanji Ardeshit v. Secretary of State (19291 

16 A I R P 0 34=114 I C 1=56 I A 61-SS 
Bom 230 (P C). ^ ^ oo i a 51-63 


tho extent which is obviously wrong 
according to the boundaries can be deemed 
to be a falsa (le7no}istratio, and therefore 
Ignored. In the other case, 53 Bom 230,” 
tho position was imlced more clear. The 
question there arose whether what was 
granted was a yearly sum of money 
(Rs. 4000) out of the two villages, Juhu 
and ^ ile Parla in the neighbourhood of 
Bombay, or the two villages themselves. 
The grant was very clear that it was in 
respect of tho two villages named therein 
and it was admitted in that case that 
before this deed what was being given was 
a money payment and it was obviously the 
intention of the parties to substitute the 
previous money payment by something 
else. It was therefore hold in the circum. 
stances of the case that it was not open to 
the Government to rely on the previous 
correspondence which led up to the grant 
and to contend on the strength of such cor. 
respondence that what was really intended 
to be given was not the two villages but 
only a sum of money payable every year. 
It would therefore appear that these 
decisions will not give much assistance in 
deciding tho controversy in this appeal. 
In construing the terms of a document, it| 
is permissible not only to look at the terms' 
of the document but also to the surround, 
ing circumstances with a view to discover! 
the intention of the parties os expressed 
in the deed. Thus, where the terms are 
not clear and unambiguous and there is, 
some inconsistency between different partsj 
of the same document the only way of 
solving tho ambiguity, if any, is to look at 
the surrounding circumstances, namelyj 
the circumstance which led to the grant,; 
and the circumstances subsequent to tbej 
grant in order to discover whether any 
portion of the instrument amounts to ft 
falsa detnonstratio. 

The general question has been dealt with 
in (1906) A G 92,^ and in a subsequent case 
(1919) A C 533,■* in which the previoiift 
authorities have been reviewed. In the 
later case their Lordships of the Privy 
Council laid down the principle that even 
in the case of a modern instrument in 
which there is a latent ambiguity evidence 
may be given of user to show the sense in 

3. Van Dieman’s Land Co. v. TabJo Cape Marta 

Board. (1906) A 0 92=75 L J P 0 28=93 LT 
709=54 W R 498=22 T L R 114. 

4. Watcham v. East Africa Protectorate, (1918) 

5 A I R P C 280=(1919) A 0 633=87 B 
150=84 T L R 481=120 L T 268. 
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■which the parties to it used the language 
they have employed and their intention in 
executing the instrument as revealed by 
their language interpreted in this sense. 
They have laid down the further principle 
that even where the ambiguity was not 
latent but patent the same principle would 
apply, though without in any way con. 
fiicting with the well established principle 
that where the terms of a deed are clear 
and unambiguous the parties, w’batever 
their intention, in fact, may have been, on 
entering into it are bound by its terms, and 
extraneous evidence cannot be received in 
explanation of it. In the case before us 
while no doubt the events which led up to 
the grant which is said to have been made 
in 1910 though not evidenced by any deed 
would appear to show that the intention 
of the parties was that only 38 odd 
kurukkams of land as delineated in the 
plan Ex. U were to be granted to defen. 
dant 1 and the other ryots, nevertheless 
there is not sufficient evidence to show 
that what was actually intended to be 
granted by the deed of February 1916 was 
only what was intended to be granted in 
1910. No doubt the deed recites a letter of 
the agent of the Court of Wards of 8th 
November 1910; but that letter has not 
been produced by the plaintiff though 
referred to in the plaint and also referred 
to in defendant I’s written statement. 

It was defendant I's contention in the 
written statement that even according to 
what was granted to him in 1910 he was 
entitled to all the lands that are now 
claimed by him. It is possible that during 
this interval between November 1910 and 
February 1916 something might have 
happened which led the plaintiff’s officials 
to grant more than what was originally 
granted or intended to be granted in 1910. 
That this is not a mere possibility is shown 
by the fact that a suit had been instituted 
in 1914 by one Palaniappa Cbetti against 
the present plaintiff and defendant 1 in 
respect of the western portion of the land 
now claimed as part of plot 1 by defen. 
dant 1. It is extraordinary to 6nd that 
even in the plaint the history of the 
events which led up to the grant shows a 
hiatus in niore than one place. In para. 6 
of the plaint, the history is taken up to 4th 
May 1908 when a sketch was prepared and 
statements were recorded. What happened 
thereafter till November 1910 is passed 
oyer in silence. As a matter of fact this 
silence as to the events that took place 


between 1903 and 1910 is suggestive; 
because, during this interval what happened 
was that though at lirst there was the idea 
of granting a cowlo to defendant 1 and 
his fellow ryots subsequently the Court of 
Wards decided to sell the plots in public 
auction and actually sold them in public 
auction and one of the purchasers therein 
was the plaintiff in the suit of 1914. It 
is therefore obvious that before the Court 
of Wards decided to assign the lands to 
defendant 1 and tho other ryots in Novem. 
her 1910 there was this difficulty in the 
way of the Court of Wards in making 
the grant brought about by these sales in 
auction to certain Chetti purchasers; and 
it is certainly possible that this dilliculty 
might have led the Court of Wards to 
grant more than what was originally 
intended. In any case the order of the 
Collector and agent to the Court of Wards 
dated 8th November 1910 has not been 
produced and it is impossible to say in its 
absence what exactly was granted or 
intended to be granted by that order. 

No satisfactory explanation is forth, 
coming for the omission as to why this 
important letter has not been produced in 
evidence. It is not alleged that it is not 
available. All that is alleged is that this 
omission might have been due to careless, 
ness or a belief that it was unnecessary 
on the part of the legal advisers of the 
plaintiff in tho Court below. The plea of 
carelessness is not, at its best, a plea 
entitled to much weight and when the 
circumstances are such that it is difficult 
to be certain that the plea of carelessness 
is not put forward in order to cover up a 
deliberate omission ; it is impossible to 
overlook an important omission of this 
kind. It is prima facie not likely that the 
legal advisers of tho plaintiff would have 
failed to perceive the importance of filing 
this document in evidence, which was 
relied upon by defendant 1 also in his 
written statement. It is certainly not 
open to the plaintiff.appellant in these cir. 
cumstances, i. e. in the absence of the 
letter in question, to contend that that 
letter conveyed exactly what was described 
in the plan Ex. U and no more. It may 
be mentioned in this connexion that no 
application was made at the time of the 
filing^ of the appeal or subsequently for 
permission to file this letter or order as 
additional evidence. The other hiatus in 
the plaint refem to the interval between 
November 1910 and February 1916. 
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pmm- tiis interval the suit had been filed 
■>v ono ru fhc Chetti purchasers as raeu. 
tMnod iiIr.Mdy, and in that suit and in the 
oi tliat suit the present plaintitTs 
and Mm present defendant J who were l)Oth 
•Infendants in that suit appear to have 
made common cause. Ft is possible tliore. 
lore that this co-operation in the defence 
of that suit rni-ht have led the plaintilF to 
vigree to ^ivo more than what was ori-ji. 
nally intended when the deed was actuallv 
exocutel )n 1916. Ft is therefore not pos. 
siblo to sav from a consideration of the 
events that led up to the •’rant that the 
intention of the parties was cloarlv to the 
efiect that only the extent of 38 od<I 
kurukhanis as noted in the ori-inal plan 
l>x. 1 was to he grante<I and no more. 

If ro.ally that was the intention nothin** 
would have been easier than to atlis tho 
plan Ex. L or a copy of it to tho grant 
Ex. B or lo refer to that plan in describing 
the land that was granted. This was not 
done : and no reasonable explanation for 
this omission IS forthcoming. It is not as 

if the plainlin s zamiodari was not well 

under the management 
of the Court of Wards with an officer of the 
f.Uh.., on the spot as Estate Collector; 
and lb IS c ifhculb to believe that those who 
advised the plamtiQ when the deed was 
executed in February 1910 would nob have 
suggested a reference to the plan if the 

intention had been to grant only the plots 
as shown in the plan. On the contrary, 
there is the fact that in the cowle itself 
there is a specific provision as to what 
should happen if and when it is found that 
there IS a greater extent included in tho 
boundaries mentioned in the cowle. The 

fourth clause of the grant Ex. B runs as 
follows : 

If ib is at any timo found that tho raiyat is in 
possesMon of larger ostoat than the said SS-6-0 
kuruklcams of laud tho raiyat shall pay to tho 
landholder for such excess within the boundaries 
specified hereunder proportionate rent at tho rate 
aforesaid, but shall make over free and unencum¬ 
bered to the landholders the entire excess beyond 
the boundaries with damages of rent at themarkat 
rate for three faslis prior to the date of such dis 
covery. 

Ifc is therefore provided in the deed as to 
what should happen if there were more 
■extent found within the boundaries and 
without tho boundaries mentioned in the 
deed. If the excess were within the 
boundaries the grantee was to enjoy the 
land on condition of paying rent for the 
excess area; if the excess were outside the 
boundaries he took nothing and had to 
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hand over .such excess to the grantor. 

ihis seems to indicate that the intention 

of the parties was that the boundaries were 

to he looked to for the purpose of deciding 

what was the land that was granted or 

the land to which the grantee would be 

entitled under the grant; in other words 

clause 4 of the deed shows that, whatever 

the extent of the land intended to be granted 

by the cowle might lie. the entire extent 

of land within the boundaries given in the 

cowle was to bo held by the grantee subject 

only to the condition that, if that extent 

was m excess of 38-6-0 kurukkams, rent 

should be paid for the area in excess; it is 

only If excess was found outside the bounda. 

nes. or. in other words, where the grantee 

bad encroached beyond the boundaries upon 

the land of the grantor the grantee was 

bound to hand over possession of such 

excess with damages to the grantor. Ex. 

. the grant, describes the land in clause 
1 as fallows: 

The Kudi right in the holding comprised within 
tho boundaries hereunder mentioned in the village 
01 Devasthaiiam K.attunachi. hamlet of Ayan 

qn*^JJ''ny'' ' l^!'^S«.Tirupathur Taluk, and measuring 
• ‘0 kurukkums of dry lands has been assigned 
to the said ryot under the orders of the Collector 
of Rrimnad and agent to the Court of Wards R. 0. 

0. No. 039 Cor. of 1910 and 8-11.1910 for a consi- 
deration of Ri. 249D-10.0. subject to ao aoaaal 
rent of rupee one per kurukkam» 

The third clause provides that the 
ryot shall enjoy tho said land permanently at his 
own will and pleasure by using the same for agri¬ 
cultural horticultural and house building purposes. 

At this point the comment may be made 
that where as 38 odd kurukkams were 
originally intended to be granted for build- 
iDg purposes only, the cowle mentions 
•agricultural and horticultural purposes also 
in addition. The boundaries are described 
fully in the schedule and these will be 
considered when we come to deal with the 
wse relating to each of the three plots. 
One general observation may be made be¬ 
fore dealing with the case as regards each 
of the three plots, and that is, while 39 me 
of the boundaries are very clear being well 
defined physical boundaries others are most 
uncertain and vague, and unfortunately io 
each of these three plots one of the boaoda- 
nes and that one which matters most is 
undefined; for instance, in plot 1 the 
eastern boundary is described as Paoni 
Vilundan Pallam, in other words, the pond 
or mire in which pigs use to wallow; in 
plot 2 the eastern boundary which is most 
material is described as a single palmyt# 
tree; in plot 3 the western boundary, also 
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material, is described as an oil mill. (The 
judgment then dealt with the evidence 
■relating to each of the plots, fixed their 
•boundaries and then proceeded further.) 
The decree of the lower Court will therefore 
be modified as indicated above. In other 
respects the decree is confirmed and the 
appeal fails. The appeal abates as'against 
•respondents 2, 4,12, 20 and 23 and so far 
as they are concerned the appeal is dis. 
missed. As the appeal succeeds only in 
part, and that too mainly as against res. 
pondent 1, we direct that half the costs 
in this appeal of the contesting respon- 
•dents, one set, be paid by the appellant, 
^nd that the appellant do get half hiscosts 
of this appeal from respondent 1. 

C.R.K./d.s. Decree modified. 
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Pandrang Row J. 

In re Gorrepaty Bamasubbayya 
•Petitioner. 

Criminal Revo. Cases Nos. 21 and 22 
of 1938 and Criminal Revn. Petns. Nos. 21 
•and 22 of 1938, Decided on 26th January 
1938, from order of Sub-Divisional Magis. 
trate. Bandar, D/.8th November 1937. 

Criminal Trial — Practice — Calendar catea 
triable by Firat Clin* Magistrate — He cannot 
transfer them to Second Class Magistrate with 
direction to treat them as preliminary register 
<ases even if calendar cases are counter to 
preliminary register cases and even if facts are 
complicated. 

Calendar cases triable by a First Class Magis¬ 
trate cannot be transferred to a Second Class Magis¬ 
trate with a direction to treat them as preliminary 
register cases, with the intention of committing 
them to the Sessions Court for trial, even if such 
calendar cases are counter cases to preliminary 
registorcases or that the facts of the calendar cases 
are complicated. His order of transfer of such 
•oases to Second Class Magistrate practically 
amounts to a refusal to exercise his jurisdiction 
and to perform his duty. If be thinks that the 
oases should be tried by the Sessions Court, he 
ahonld proceed to commit them to the Sessions 
Ooutb under 8. 317, Criminal P. C.: A 1 R 193$ 
Mad 86? ami 1934 MW N (Cr R) 56. Referred. 

[P6290 2;P630C1] 

K. 8. Jayarama Aiyar and G. Gopala- 
Bwami for Petitioner. 

A. 8. 8iTakamiDatban “■ for the Crown, 

Ordor. — These petitions seek to revise 
the orders of the 8ub.Divi8ioiial Magis. 
wate of Bandar dated 8th November 1937, 
transferring P. R. 0. No. 1 of 1937 from 
his file to the file of the Sub.Magistrate of 
Avanigadda for disposal and also trans. 
farring 0. 0. Nos. 63 and 65 of 1937 on 
1988 U/dT A 66 


his file to the Sub-Magistrate with direc. 
tioDS to treat the latter cases as prelimi- 
nary register cases, hold a preliminary 
enquiry and dispose of them according to 
law. So far as the transfer of P. R, C. 
No. 1 of 1937 is concerned, the petitioners 
do not take any objection but they take 
very serious objection to the transfer of 
the calendar cases which are triable by a 
First Class Magistrate to a Second Class 
Magistrate with a direction to treat them 
as preliminary register cases, the intention 
of such transfer being that the cases should 
1)6 committed to the Sessions Court for 
trial. The petitioners are the accused in 
these calendar cases. It is nob stated by 
the learned Sub-Divisional Magistrate that 
the offences disclosed in the calendar 
cases are so serious that he cannot give 
adequate sentences. He was under the 
misapprehension that these cases were in 
the nature of counter cases to P. R. C. 1 of 
1937, a case of murder. As a matter of 
fact, it does not appear that they are really 
counter cases in the true sense of the term. 
They relate to an occurrence which took 
place at a different spot and subsequent to 
the murder. They may be connected with 
the murder case but they do not put for. 
ward a different version of the occurrence 
which forms the subject-matter of the 
murder case. Even if they were counter 
cases to the murder case, the order of 
the Sub.divisional Magistrate transferring 
these calendar cases which are triable by 
him to the Second Class Magistrate for the- 
purpose of being committed to the Ses. 
sions Court was not proper. It is enough 
in this connexion to refer to 1933 M W N 
98^ and 1934 M W N Cr R 56.2 

The other reason given by the learned 
Sub.divisional Magistrate, viz. that the 
facts of the calendar cases are complicated 
is certainly not a reason which can possibly 
justify the order. If the facts are com. 
plicated, the First Class Magistrate must 
be more competent to deal with them than 
the Second Glass Magistrate, and in any 
case it is not alleged that the facts are too 
complicated for the First Class Magistrate 
to disentangle. The learned Sub.divisional 
Magistrate had really no power to direct the 
Sub.Magistrate to treat the calendar cases 

1. Cblnaaswami Nadar v. Emperor, (1933) 20 
AIR Mad 867=1933 Cr 0 660 = U110 689 
= 66 Mad 159 = 61 M L 7 160 = 84 Or L J 
176 = 1938 M W N 98 (P B). 

3. Majj Paidanna v. Emperor, (1934) M W M 

(0tB)66. 
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Sf ‘iir tho'^t is 

that those eases ought to ha tried iiv'"tl District Ji 

Court of Sess^n “ha®sLlhl'hav™pr<!Lde.l 

himself to commit them to the i ^ c the ; 

Court umler S. 347 Criminal P C Jfi- oi District M 

order practically amounts to a lefuViI to ' 

exorcise his jurisdiction and f ^ sureties who underto( 

his duty. P<^«forin judgment-debtor in 0. S. 

The learned Sub-divislonal Ma-isiratn 1st October 1£ 

makes a passing reference to th2 extra f i 1 

revenue work entailed upon him and the op that date, 

fact that ho has no time for criminal worl- Court directed e: 

and It is possible that it was this reason ^pp enforcing 

that led him to send back to the Su^ PUt forward by the 

Magistrate I’. R. C. No. I nf 10^7 ,vk u PPP-Production of the judi 

hi3 predecessor has taken up. The learned he was 

Sub.divNiuiial Magistrate must know tLt ' p therefore was u: 
iwhotlier the facts are complicated or not^ 

bo board by him and tL work' should no 

be transferred in the manner in which it of the fa^ 

has been done to the Sub.Magistrate The /^PPear m Court on 1 
order so far as it relates to the tranct-^i r further time to prc 

C- C. Nos. ()3 and G.5 of 4937 is set aside “®P‘^'‘^obtor on account of ti 
The Rub-divisional Magistrate must npt ■^P^Sment.debtor. On the oi 

hack the records in these cases from the Sub X® ^^^pp^ pp 

Magistrate and dispose of the cases himself for t 

according to law. ^9° 9 J^^dgment-debtor. 

c,h.K./as. Or/^^r cM/7«District Judge, on appeal 

uiaer set aside. that t.hnnrti, n\. v. 
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re Kumaraswamy lieddxar 

Appellant. 

ADpeal No. a of 1938, Decided on 27th 
January 1938, against appellate order of 
ftstnct Judge, Madura, D/. 4th December 

®: 55j4)-Cert.i„ per. 
aons execuhng surety bond undertaking to 

produce judgment-debtor on particular d!v~ 
Mere fact that judgment-debtor is ill, does not 
ab.ol,e .urelie. from their liobilil,, when h°. 
llness js not such as to render his appearance 
in Court physically impossible — ObUgalion 
under bond can be successfully avoided only bv 
reasons akin to vis major. ^ 

Where certain persons execute a ‘snr.bftF 3 
undertaking to produce a JUdgment-dobtoVin the 
Court on a particular day, the mere fact tLt fSf 
judgment-debtor is suffering from fev^.r 

day. does not absolve themSrom thel Vabi itv 
when the illness of the judgment-debtor is ^ 
so serious as to render his appearance 7n Ln J 
physically impossible, and when the bond^S 

rK 

K. V. Srinivasa Iyer - for Appellant. 


- \j.unara}ig Mow J J A.T.R 

Judgment.-This is an appeal from the 

,1 A. S. No. 75 

dismissing the appeal from the 

i- 0 °-; District Munsif of Madura 

» dated 27th February 1937. The appellants 

« ere sureties who undertook to produce the 
judgment-debtor in 0. S. No. 320 of 1934 

in Court on 1st October 1936. There is no 

aoubt that they failed to produce the judg. 
a ment debtor on that date. Thereupon the 
executing Court directed execution to issue 
• against them for enforcing the bond. The 
o.xcusc put forward by the sureties for the 

- non.production of the judgment-debtor in 
question was that ho was suffering from 
fever and therefore was unable to appear 

m. the Court. 

■ Ihe first Court was of opinion that this did 

not absolve the sureties from their liability 
' especially in view of the fact that they did 
not appear in Court on 1st October and 
ask for further time to produce the judg- 
ment.debtor on account of the illness of the- 
judgment-debtor. On the other hand, they 
were themselves absent on that date and 
offered no explanation for the non-produc- 
Uon of the judgment-debtor. The learned 
District Judge, on appeal was of opinion 
that though personally he would have 
been willing to follow the decision of the 
Dahore High Court in A I R 1929 Lah 
479, the decision of a Bench of the 
High Court reported in 44 AU 
174 was of greater authority. 

He further stated that, even though it 
was permissible for him to follow the view 
of the single Judge of the Lahore High 
Dourt, he could not decide in favour of the 
appellants unless it was established by 
them that it was physically impossible for 
the judgment-debtor to appear in Court 
on the date fixed owing to illness. He 
observed that the evidence of the village 
physician who treated the judgment-debtor 
was to the effect that he was able to move 
about though suffering from fever and that 
this was not a case where the production 
of the judgment-debtor was an impossibi* 
hfcy. As observed by the learned District 
Judge, it might have been inconvenient tO; 
produce him but the surety bond did not 
provide for a contingency of this kii^ that: 
is to say, of illness which was not so seri-j 
ous as to render the appearance of thej: 

1. Sardar Singh v. Imperial Bank of R8waJpin4i ,■ 
Ltd., (1929) 16 A I R Lab 479=11710 910- 

2. Rameshwar Das v. Sri Ul. (1922) 9 A I B^Ai> 
390=66 I 0 874=44 All 174=19 A L J 
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judgment-debtor physically impossible, and 
Ihe was of opinion that the obligation under, 
jtaken by the appellant could be success- 
ifully avoided only by reasons akin to I'bs 
major, the death of the judgmont.debtor, 
civil commotion, etc. I am of opinion that 
jthe view of the learned District Judge is 
'right and that this is not a case in which 
the sureties are not bound bv the obliga- 
tion which they incurred by executing the 
|bond. The bond itself does not contain 
any provision which absolves them from 
the obligation in a contingency of the pre¬ 
sent kind, that is to say, when the judg. 
ment-debtor is ill, but not so ill that his 
production in Court is impossible. As 
observed by the learned District Judge, the 
attitude of utter indifference adopted by 
the sureties from 1st October 1936 onwards 
is such that they do not deserve that the 
law should be stretched to any extent in 
their favour. I therefore see no reason to 
interfere in second appeal with the order 
of the District Judge. The second appeal 
is therefore dismissed. Leave to appeal 
is refused. 

C.R.k./r.M. Appeal dismissed. 
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Yenkatasubba Rao and 
Abdur Rahman JJ. 

Pichai Pillai Udayan — Appellant. 

V. 

Subbaraya Pillai and another — 

Respondents. 

Letters Patent Appeal No. 90 of 1936, 
Decided on 27th January 1938, against 
Judgment of King J., reported in A I E 
193? Mad 148. 

(a) Regiitration Act (1908, as amended in 
1929),^ S. 17^ (2) (vi) — Magistrate passing 
order in inquiry under S. 145, Criminal P. C. 
as result of compromise between parties and 
contained in their statements that one party 
bad created mortgage of certain property in 
favour of other—Order passed prior to amend¬ 
ment of S. 17 (2) (vl) in 1929 - Suit instituted 

®ui — Suit held maintain¬ 

able — Order of Magistrate along with state¬ 
ments of parties, being exempt from registra¬ 
tion prior to 1929 held admissible in evidence. 

Dorbg an Inquiry under B. 146, Crimbal P. C. 
a Ms^trate passed qn order as a resnlt of a com- 
proml^Be arrived at between the parties and con¬ 
tained In their stataments to the effect that one of 
the parties had created a mortgage in reepeot of 
certain properties in favour of the other. The 
order was nswd on 2nd February 1923, i. e. prior 
to a^dment of B. 17 (3) (vi), Registration Act, in 
1089 and was meant to be read along with the 
ttatamente of the partiee. The person in whose 


favour the mortgage w.is created brought a ^uit 
for sale of the propertiej covered by tbo mort¬ 
gage : 

that tbo suit was maiiitainabJc. Th’- 
order of the Magistraiu along with the stateuieut'^ 
of the parties having been excepted from rogistra' 
tion before the ameuduit iit of 1U29. were admis* 
sible in evidence and could be relied on by the 
plaintiff iu support of his ca^e. (P 532 C 1] 

(b) Words and Phrases — “Lodge" Mean¬ 
ing of. 

The word ‘ lodge" when used in regard to Courts 
is usually meaut to convey a deposit of a fornnl 
document of information or complaint, etc. 

[L'd:32C 1] 

T. S. Raghavachary — for Appellanl. 

M. Patanjali Sastry — for Eespondents. 

Abdur Rahman J. — This is an appeal 
filed by the plaintiff, who had instituted a 
suit for sale of certain properties on the 
allegation that a mortgage or charge was 
created in his favour, under eitlier an oral 
award or in consequence of certain state¬ 
ments and proceedings iu a Criminal Court, 
when defendant 1 had filed a complaint 
against him under S. Ho, Criminal P. C. 
The suit was decreed by tbo District Mud. 
sif of Ariyalur on the basis of the alleged 
oral award. The decision was affirmed on 
appeal by the Subordinate Judge ofTrichi- 
Dopoly, although not on the ground which 
had found favour with the District Munsif, 
but on the basis of statements made by 
the plaintiff and defendant 1 before the 
Magistrate to whom the complaint under 
S. 145, Criminal P. C. w’as sent for an 
inquiry. On an appeal to the High Court, 
our learned brother King J. took the view 
that the statements relied on by the plain- 
tiff did not merely create a charge but a 
mortgage, which could ' not however be 
given effect to as they were inadmissible 
in evidence for want of registration. The 
appeal was therefore accepted by him and 
the suit dismissed. The plaintiff now 
appeals under the Letters Patent and the 
only question which has to be decided is 
whether a mortgage had come into exist¬ 
ence which was legally enforcible. In view 
of the assumption that we have made as 
held by King J. that a mortgage as distin¬ 
guished from a charge was created by the 
statements of parties made on 30th Janu- 
ary 1923 (Ex. D) it could not be seriously 
disputed that if they were the only basis 
of this action, there would be no force 
in this appeal. The Subordinate Judge’s 
order, although well considered, wasrigbtly 
set aside on this ground. The real ques. 
tion however relates to the effect of the 
order of the Sub. divisional Magistrate 
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which he had passed in consequence of the 
compromise arrived at between the parties 
and contained in their statements. 

Before we advert to that order in any 
detail, it might be stated that the order 
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plaintiff’s costs both in this Court and in 
the second appeal. 

C.R.K./n.M. Appeal allowed. 


was passed on 2nd February 1923 (Ex. G-l) 
before S. 17 (2) (vi), Registration Act was 
amended in 1929 and the law as it stood 
before the amendment would have to 
1)0 applied to the facts of this case. This 
Iiosition was admitted by the respondent’s 
counsel although so far as this case is con. 
corned the position would not have boon 
different, if the orders were passed hy the 
Magistrate after 1929 as the order made 
by him comprised no other property than 
that which was the subject-matter of the 
proceedings before him. 

Coming now to the order passed on 2Qd 
February 1923. it appears, as already 
stated, that this was passed by the Sub- 
divisional Magistrate after ho had received* 
the statements, made by the parties (Ex. G) 
and when he was satisfied that there was 
no further fear of the breach of peace. The 
order has been expressed in one compressed 
word lodged”; ljut the word is pregnant 
and must have been meant to convey a 
good deal more than a mere order of dig. 
imissal. Che word lodge” when used in 
regard to Courts is usually meant to con- 
.vey a deposit of a formal document of 

information or complaint, etc.” (SeeO.xford 
English Dictionary). Applying this mean, 
mg to the facts of this case, it appears to 
us that it was meant to incorporate the 
statements made by the parties and to 
^nvey that in view of those statements 
It was unnecessary to proceed any further. 
Wo are strongthenod in this interpretation 

by the fact that witiiout referring to the 
statements tho order is incomplete and 
indeed incomprehensible. 

It need hardly be repeated that an order 
of the Court was excepted from registra. 
tion without any qualihcation before the 
lamendmont of 1929, and being thus admis. 
jsiblo in evidence can be relied upon by the 
plaintiff in support of his case. This was 
the only ground on which the plaintiff’s 
suit was dismissed by our learned brother 
King J. In view of our finding that the 
orders passed by the Sub.divisional Ma«is, 
^trate should be taken to incorporate the 
statements of parties, the judgment under 
aW6»I mast be set aside and the decree of 
the Subordinate Judge restored. We order 
[acoordiDgly. The respondent will bear the 
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King J. 

•S. M. K. Shanmughan Chettiar and 
another — Appellants. 

V. 

Official Keceiver, West Tanjore — 

Respondent. 

Second Appeal No. 613 of 1933, Decided 
on 30th November 1937, against decree of 
District Court, Coimbatore, in A. S. No. 
Mo of 1932. 

Limitation Acl (1908), Art. 62-AMignment 
oj decrees sub^quenlly annulled on tnsolvencr 
of assignor - Suit by Official Receiver against 
assignee for recovery of money received by 
assignee m execution of decrees assigned-Suit 
IS governed by Art. 62 even in respect of money 
received by assignee between date of assign- 
roenl and date of annulcnente 

If a man receives money which, at tbetitnoha 
rewivos it he is legally entitled to receive he can 
titill be s-aid to bo receiving it for the use of eoine 
one rl.<;e who may subsequently bo declared to be 
outitlcd to the money by some Judicial decision : 

• 1 / n Jm Mad m ; Ain 1929 Mad 409 and 
A I R J93o Mad 354. Rel. on. [P 633 0 1) 
Where therefore an assignment of decrees made 
by .'L person is subsequently annulled on his becom* 
mg insolvent and tho Onicial Receiver brings a 
suit against tho assignee of the decrees for recovery 
of the money received by him in execution of the 
decrees, the suit is governed by Art. 62 even in res* 
pect of money received between the date of assign¬ 
ment .and tho date of annulment. No distinction 
can bo drawn between the period from the date of 
assigumcnt to the date of annulment and the 
period subsequent to the date of annulment. 

[P 532 0 2; P 633 C 1. 2] 

K. Rajah Iyer — for Appellant. 

K. S. Desikan — for Respondent. 

Judgment.—On 31st: October 1932 one 
Swaminatha Chettiar was adjudicated wi 
insolvent on a petition presented by a cre¬ 
ditor of his on the preceding 24th April- 
On 3lst March 1922 the insolvent had 
assigned a number of decrees to the appei- 
lant in this case. The OflScial Receiver 
filed an application to have this assignofl*^^ 
set aside and on 22nd November 1924 the 
assignment was duly annulled by the Ineoi* 
vency Court. Subsequently, in March I930i 
after an appeal against the annulment to 
the High Court had been dismissed, the : 
Official Receiver filed a suit to recover ' 
the appellant whatever money he had ao- ■* 
tually coUected in execution of the decrees 
which had been assigned to him. The only 
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question at issue in this appeal is one of 
limitation. Both the Courts below have 
held that a distinction should be drawn 
[between the two periods (l) that between 
Ithe assignment and the date of the order 
annulling the assignment and (2) the period 
subsequent to that order. With regard to 
the first period they held that tho suit was 
governed by Art. 120 and with regard to 
the second period that it was governed by 
Art. 62. It is argued for the assignee in 
second appeal that Art. 62 ought to be 
applied to both periods. Art. 62 runs as 
follows : 

For money payable by the defendant to the 
plaintiQ for money received by the defendant for 
the plaintiS’s use, 

and time begins to run from the date when 
the money is received and the period of 
limitation is three years. It is argued for 
the respondent (the Ofificial Receiver) who 
accepts the point of view which commended 
itself to the Courts below, that if a man 
receives money which at the time he re¬ 
ceives it he is legally entitled to receive, 
he cannot be said to be receiving it for the 
use of some one else who may subsequently 
be declared to be entitled to the money by 
some judicial decision, and therefore that 
any money which in this case was received 
between the date of the assignment and 
the date of the order annulling the assign- 
ment could not be said to have been re¬ 
ceived by the appellant for the use of the 
Official Receiver. This argument is not 
■without some force and not without its 
practical convenience, and it has been sup. 
ported by certain authorities derived from 
the High Courts of Calcutta and Allahabad, 
upon which the District Judge also relied. 
But the trend of authority in this Court is 
distinctly against it. The cases cited by 
the appellant. 39 Mad 62,^ 52 Mad 207* 
and 68 M L J 630* are all cases in which 
the defendant at the time of receipt of the 
money bad a legal right to receive it, and, 
in spite of that fact, it was held by this 
Court in all those cases that Art. 62 applied 
to the suits. 39 Mad 62^ and 52 Mad 207* 
ore Bench decisions which are binding upon 
mo in the hearing of this appeal. The 
learned advocate for the respondent has 

1. Baiznath Lala v. Ramadoas. (1916) 2 A I R 

Mad 406=2610 219=39 Mad C2=27 M LJ 
640. 

2. Municipal Connell. Dlndlgnl v. Bombay Co. 

Ltd.. (1929) 16 A IR Mad 409=120 1 0867= 
62 Mad 207=60 M L J 626. 

8. Blvarama Baja v. Secretary of State, (1986) 22 
AIR Mad 864=16910 760=68 M L J 680. 


been unable to show me any subsequent 
decision of this High Court in which any 
doubt has been thrown upon any of tho 
three decisions already referred to. Thatj 
being so, I must hold that tho learned Dis.j 
trict Judge was wrong in making tho dis.! 
tiuction which ho made l)otwecn tho twol 
periods concerned in this case nnd decide that! 
Art. 62 applies to tho suit as a wholo and! 
therefore that any money collected by the 
defendant-appellant at any dato moro than 
three years before the filing of the suit 
cannot be recovered in this suit. 

The decree of the lower Appellate Court 
will be modified accordingly. Costs of this 
appeal and of the appeal before the Dis- 
trict Judge must be paid by the respondent 
here out of the estate of tho insolvent in 
his hands. Leave to appeal is refused. 

C.R.K./d.S. ])ecree modified. 
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Koti Bharma Lingappa — Appellant. 

v. 

S. Nilakantappayya Wadyar and others 

— Respondents. 

Appeal No. 102 of 1933, Decided on 
10th December 1937, against decree of Sub- 
Judge, Bellary, D/. 28th February 1933. 

^ Registration Act (1908), Ss. 17 (1) and 49 
—Receipts purporting to put an end to mort¬ 
gage rights are compulsorily registrable — 
Mortgagor cannot rely on these receipts as 
evidence of payment of mortgage debts. 

Receipts purporting to put an end to the mort* 
gage rights do not come within the exception 
embodied in 8. 17 (2) (xi). It follows thcicloro 
that these receipts are compulsorily registrable 
under 8. 17 (1). These receipts can be relevant 
only as evidence of payments of mortgage debts 
either in full or in part. Otherwise they would be 
irrelevant. And if they are relevant only for prov- 
ing payments of the mortgage debts, they certainly 
would a0cct the mortgage debts by reducing them 
considerably. Hence tho mortgagor cannot rely on 
these receipts as evidence of payment of the mort¬ 
gage debts in question. [P 634 C 2] 

B. Bomayya aud K. Umamabeswaran 

— for Appellant. 

V. S. Naraaimhachari and N. Appu Rao 

— for Itespondents. 

Judgment. — This is an appeal from 
the decree of tbe Court of tbe Subordinate 
Judge of Bellary dated 28th February 
1933, in. 0. 8. No. 5 of 1932, a suit for 
recovery of possession of certain lands and 
for redemption of certain mortgages. There 
were three mortgages, one of 1917 for 
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800. another of 1920 for Es. 2800 and 
the third ono of the same date as the first 
for Hs. HOO. The lands included in the 
nioit.qai'es were dilTerent. Over and above 
the lands included in these mortgages, two 
6ui \ey Nos. 53 and 71, were allejjed to l)ein 
the possession of the defendant under a 
certain arrangement wherebv he was to be 
m possession for 13 years in lieu of a sum 
u Es. 700 due to him. The idaintiffs 
pleaded that they had discharged all the 
three mortgages and also the debt of 
Es. /OO and they produced three receipts, 
Ej.s. A-1, a. 2 and A, in support of their 
allegation. These receipts amounting to 
Es. 5700 were relied upon bv the Court 
below in support of its finding that the 
payments alleged in the plaint were true 
though the lower Court was clearlj- of 
opinion that, but for these receipts, there 
was no satisfactory evidence of the pay. 
ments. The execution of these receipts was 
admitted by the defendant but he alle"ed 
that he executed thorn at the request’’of 
the plaintiffs nominally with a view to 
assist the cause which was pending before 
the Board of Commissioners for Hindu 
Eoligious Endowments which had tbrea 
tened to remove the plaintiffs from the 
trusteeship of the Hylar temple unless they 
paid off the debts duo on the mortgages 
and recovered possession of the properties 
which had been mortgaged and which 
really belonged to the trust. 

The defendant also relied on Ex. 6 a 

letter, which was said to have been execut. 

ed in his favour by one of the plaintiffs 

after the date of Ex. A, the receipt 

fu ''Ijich it was admitted 

that that receipt was executed out of 

con idence and nominally for the purpose 
ot being produced before the Board. In 
short, the defendant's contention was that 
the receipts relied upon by the plaintiffs 
were e.xecuted nominally and did not evi. 
denco actual payments. It was further 
contended that these receipts, and especi. 
ally Exs. A and A.2, were not admissible 
in evidence by reason of the provisions of 
Ss. 17 and 49, Eegistration Act. The main 
point for consideration in this appeal is 
whether the receipts in question are admis 
sible because the learned Subordinate 
Judge xyho heard the oral evidence was 
dearly of opinion that, in the absence of 
the receipts, it would not be possible to 
find that payments had been made. We 
have been taken through the oral evidence 
ourselves and we are also of the same 
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opinion, viz. that the oral evidence on the 
side of tlie plaintiffs to prove the alleged 
payments is worthless and cannot be made 
the basis of a finding in plaintiffs’ favour 
If It IS found that the receipts are inadmis. 
sible or that they were executed nominally. 

W .0 far as Exs, A.2 and A are coccernedj 
they purport to put an end to the morfcJ 
fiuge rights, and therefore they do not 

exception embodied iu, 
ft- 17 {2; (xi), Eegistration Act. It follows, 
theiefore that these two receipts arJ 
compulsorily registrable under S. 17(l)ofl 
the Act. S. 49 provides that no document 
required by S. 17 to be registered, shall be 
i^-eived as evidence of any transaction! 
affecting any immovable property refer.j 
red to therein. These receipts can be 
relevant only as evidence of payments of- 
mortgage debts either in full or in part.! 
Otherwise they would be irrelevant. Andj 
if they are relevant only for proving pay¬ 
ments of the mortgage debts, they cer. 
tainly would affect the mortgage debts by 
reducing them considerably. In these cir. 
cumstances, it is impossible, in our opinion, 
to contend that S. 49 does not stand in 
the w'ay of the plaintiffs relying on these 
receipts as evidence of payment of the 
mortgage debts in question. These two 
receipts, Exs. A.2 and A, must therefore be 
excluded from the evidence and the result 
of this exclusion is, as indicated above, 
fatal to the plaintiffs’case, for the remain, 
ing evidence is unacceptable. It is unneces¬ 
sary to go into the details of the oral evi¬ 
dence relating to the alleged payments 
because the learned Subordinate Judge who 
heard the evidence himself has said in so 
many words that it is very unsatisfactory. 
Apart from this, there is Ex. 6, which, no 
doubt, has been rejected by the learned 
trial Judge as not having been proved 
satisfactorily ; but we are of opinion, after 
^ing through the entire evidence that 
Ex. 6 is a genuine document and cannot 
16 rejected. The circumstances clearly 
show that Ex. A, in any case, must have 
been executed nominally, and that no 
money could have been paid at the timf- 

It is however unnecessary to base our deci- 
^on on Ex. 6 because we have found that 
Exs. A.2 and A cannot be admitted in 
evidence and in their absence the remain' 
jog evidence about the alleged payments 
IS quite unsatisfactory. We therefore find 
that the payments to which Exs. A.2 and 
A relate, viz. the alleged payment ot 
Es. 700 on 12th July 1928 and thealle^®® j 
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payment oJ Es. 3000 on 6th December 
1930, are not true. 

Then remains the other receipt, Ex. A.l. 
It is not seriously contended that this is 
•excluded by S. 49, Registration Act. Even 
apart from it, the evidence afforded by the 
defendant I's own account, Ex. ll.a, and 
his own report Ex. B, sent to the Hindu 
Religious Endowments Board in June 
1928, shows beyond doubt that there was 
a sum of Rs. 2000 paid in October 1928 
in respect of the mortgage Ex. 2. The 
defendant made some attempt duriog the 
trial, to show that this payment which he 
could not deny was made in respect of 
some other transaction, viz. the amount 
which was due to him according to the 
composition scheme in his capacity as 
•surety for the plaintiffs and in respect of 
which it was agreed at one time that 
Survey Nos. 47, 48 and 49 should be in 
his possession for a number of years and 
which it was later on decided to abandon 
as the person already in possession as a 
usufructuary mortgagee, D. W. 1 was 
willing to pay the Rs. 2000 on condition 
of his being allowed to continue in posses¬ 
sion for a longer period. D. W. 1 also 
supported this version,' viz. that the 
amount was paid by him to the plaintiffs 
who paid it to the defendant. This story 
is however contradicted by the defendant’s 
own account and bis report made to the 
Religious Endowments Board, Exs. ll.a 
and B. There is no other evidence of the 
alleged liability of the plaintiffs on some 
other account to pay this Rs. 2000. The 
matter is really put beyond doubt by the 
entry in the defendant’s own account. No 
attempt has been made to explain away 
this entry which clearly shows that the 
•sum of Rs, 2000, which was paid in Octo. 
‘ber 1926, was in respect of one of the 
■suit mortgages, viz. Ex. 2. The defence, 
eo far as this payment of Rs. 2000 is con. 
CMned, appears to be an afterthought and, 
•eo far as this payment is concerned, we 
accept and confirm the finding of the 
’learned trial Judge. 

^ There is a memorandum of cross.objec. 
iions which has no substance. Very little 
•has been said to us about it and it is 
•enough to dismUe it with costs, without 
'further diaouwion. It follows from what 
we have said that the appeal must be 
allowed in part and the decree of the lower 
■Court varied in accordance with our find, 
•iog, that is to say the plaintiffs will be 
entitled to recover posseesion of the pro. 


perties mortgaged under Ex. 1, on payment 
of Rs. 800 of the properties mortgaged 
under Ex. 2, on payment of Rs. 850 and 
of the properties mortgaged under Ex. 3 
on payment of Rs. 1400. Time for redemp. 
tion is fixed at six months from this date. 
The decree of the lower Court so far as it 
relates to Survey Nos. 53 and 71, is set 
aside and the defendant.appellant will be 
entitled to recover possession thereof, by 
restitution, if necessary. As this appeal 
succeeds in part and fails in part, the 
parties will bear their own costs in this 
appeal and in the Court below. 

C.R.K. D.S. Appeal partly allowed. 
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Burn J. 

In re M. S. Ponnuswamy Iyer 
Petitioner. 

Criminal Revn. No. 768 and Petn. 
No. 720 of 1937, Decided on 16th Febru. 
ary 1938, from order of Joint Magistrate, 
Negapatam, D/. 9th August 1937. 

Madras District Municipalities Act (5 of 
1920), S. 270.E~Bu8es belonging to petitioner 
taken to shed after their return from journey 
for letting passengers to alight and new passen. 
gers to get in for return journey—Such shed is 
cart stand. 

Where the buses beloDgiog to a person are taken 
to a shed on their arrival after journey and the 
passengers alight at the shed and new passengers 
for the return journey take their seats in the buses 
and the buses do not stop at the place for a shorter 
or longer time but they do “stand” there for the 
purpose of their owner's business in the sense in 
which the expressions “cab stand” or “taxi stand” 
or the like are used, the shed is a cart stand with¬ 
in the meaning of S. 270.E. [P 635 C 2; P536 0 1] 

K. S. Jayarama Aiyar and R. Swami- 
natha Aiyar — for Petitioner. 

Public Prosecutor — for the Crown. 

Order.—The learned Joint Magistrate's 
decision is in my opinion correct. He has 
quite properly declined to attempt a com. 
plete definition of the term "cart stand”, as 
used in 8. 270.E, District Municipalities 
Act. He has confined his attention to the 
particular facts of the case before him and 
has held that the petitioners shed at 
Tirnvarur is a cart stand within the mean¬ 
ing of the Act. The finding is that the 
petitioner's buses are taken to the shed on 
ardval at Tiruvarnr, that the passengers 
alight at the shed, and the new passengers 
for the return journey take their seats in 
the bases there. The hoses do actually 
"stand" in the shed; by this is meant not 
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merely that they stop there for a shorter 
period or lonsor time but that they “stnnrr’ 
for the purposes of their owner's husiiic'^s 
»|) llio soDse in which we uso the word in 
tho expressions "cab stand”, “taxi stand” 
and the like. There is nothin-^ in iho 
decisions quoted, 21 ^fad 2y;J/ 22iMa<l -Ijb- 

r;' rot.lioner'., 

beha f that conHicts uiti, the lin,h„;;s of 

the ower Courts. I ii„,l „„ 

luterferonco m roviMon and dismiss this 
petition. 

C.R K./n.At. Pc(i(io>i dismissed. 


A. I. R. 


“fiTias 21 Mad 

wKr V;j^ 22 Mad 

^ Mal.ammad Shcrifl. 

L J 150=30 M L^^f 
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Burn J. 

Public Prosecutor — Appellant. 

V. 

^bul Pajak — Respondent. 

Criminal Appeal No. 470 of 1937, Deci. 
ded on 17th February 1938 against 

Stik‘”''l Sub.Masis"trate, 

lattikonda. in C. C. No. 15 of 1937 

£3." b" IteaXTeld °cler-‘ 

“> clerk L .i*„ w.rrL?':; 

pursuance of the High 
Uurt s order passed a general order to tho effect 

that all warrants of arrest ordered by Muosifs 

olltk Th*^ ^ thereafter be signed by tho head 
an successor of the District Munsif issued 

an order lor arrest in execution of a decree Tha 
warrant was signed by tho head clerk. The iude- 
mont.debtor escaped from the arrest made bv the 
^oc^s-server in pursuance of the warrant. The 
Magistrate acquitted tho judgnient-debtor on thA 
ground that the head clerk wtsnot authoriv“d W 
the District Munsif issuing tho warrant to sign it^ 

It was not necessary that tho Dis- 
trict Munsif of the time should authorize a hA-..! 
clerk to sign tho warrant of arrest Thn Li ^ ^ 
tion in this respect was formerly 
^urt and not by the predeewsor of the Dbtr^r 
Munsif of tho time personally. The dolpn-^fi®^ 
was made to a head clerk and not to ,i®'®Sation 
oular head clerk. The issue of wfrranf f/ 
the head dork was therefore not 
escaping from the arrest was an 

8.226.2. f P we o 

a nu j , , tP 536 C 2 ; p 637 0 1] 
ii. UhaDdrasekhara Sastri ~ 


for Respondent. 


Judgment. This is an appeal by the 
Government from an order of acquittal, 
iho facts are not disputed. The respon- 
rlent was arrested by a process-server 

of the District 
Alunsif of Kurnool on 3rd October 1936. 
I he order for his arrest was passed by the 
District Munsif in execution of a decree of 
a 1 ancliayat Court. The respondent signed 
on the warrant but did not go with the 
process-server to the Court. He told the 
process-server that he would pay the 
money and then went into his house and 
refused to come thereafter. The next day 
when the process-server went to his house 
again the accused was not to be found. 
Ihe learned Sub-Magistrate found these 
facts established but considered that the 
respondent was not guilty of any oflfence 
because the arrest warrant had been 
signed by the head clerk of the District 
Munsif s Court. He found that the head 
clerk had been authorised to sign arrest 
wairants in the time of the former District 

Bisbriefe Munsif in charge 
of the Court in September 1936 had nob 
authorized his head clerk to sign arrest 
xy^arrants and the learned Sub-Magistrate 
ought that the' issue of warrants with 
the signature of the head clerk in the- 
a sence of an authorization by the existing. 
District Munsif was illegal. On this view,. 

0 ought that the act of the accused did' 
no amount to an offence of escaping from 
aw ul custody. He therefore acquitted 
im. Xhe learned Sub-Magistrate’s view 
IS erroneous. It is not necessary that the 
District Munsif of the time should autho- 
rise a head clerk to sign warrants of 

proved that on 4th Junej 
^^00 the then District Munsif,-Mr.0.Bajft. 

gopalan, passed a general order Ex. 0 to- 
this effect: 

arrest ordered bythisOoort 
thfi ^ signed by the head clerk. aU 

urn other processes shall be signed by the Deputy 

t 

®rder was passed in pursuance of 
e High Court’s order in February 1936 
amending the Civil Rules of Practice and 
Circular Orders. The High Court’s order 
1*1203 as follows! 

of arrest under 0. 21. B. 24 (2), 
®*^ould be signed by the Judge orsn^ 

whom this power may be delegated .| 
Should ordinarily be the chief ministerial oCBcer of ^ 
the Court and not tho Nazir or Deputy Nazir and 
the delegation should be made in writing and topt 
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The important point to be noticed ig 
that the delegation is made by ‘the Court’ 
and not by the District Munsif personally. 
jTbe delegation is made to the head clerk 
and not to any particular head clerk. It 
is quite clear that the order which wag 
made by Mr. C. Rajagopalan on 4th June 
1935 is perfectly valid, and it remains in 
force until withdrawn authorizing the 
head clerk, whoever be may be, to sign 
warrants of arrest. The learned Sub. 
Magistrate perhaps has been under the 
impression that the order for arrest of the 
judgment.debtor was issued by the head 
clerk but that of course is not so. The 
head clerk has no power to.issue orders for 
arrest but he has power to sign warrants 
of arrest when the order for arrest has 
been passed by the Court. The acquittal 
of the respondent is wrong and I set it 
aside and convict the respondent of the 
offence under S. 225.B, I. P. C. and 
sentence him to pay a fine of Rs. 10; in 
default of payment of fine to suffer rigorous 
imprisonment for fourteen days. In fixing 
the fine at this somewhat lenient figure, 
I am taking into account the fact that the 
respondent has been acquitted by the Court 
below and also that he is a police con- 
stable who may perhaps lose his appoint, 
ment as a consequence of this conviction. 

O.R.K./D.S. Acquittal set aside. 

^ A, I. R. 1938 Madras 837 
Pandrang Row J. 

Velappa Goundan and others — 

Petitioners. 


r • 

Ramaswami Goundan and others - 

Respondent! 

Criminal Revn. Case No. 445 of IQSI 
and Criminal Revn. Petn. No. 413 of ISS*} 
Decided on 24th January 1938, from orde 
of Sub.divisional Magistrate Gobiohetti 
Palayam, D/. Slst March 1937. 

* (•) Crimin«l P. C. (1898), S. 147-Di»pul 
reiurdlng right to worship at pujariin tempi 
MiDM within provUion* of S. 147— MagUtrat 
hM Jurudiction to deal with tuch dUpute. 

Legislature hae been conaii 

tent y in the past, to enlarge the jurisdiction of th 
Magistrate in respect of disputes connected wit] 

^ of "land- in its widest sense 

If the dispute is p^rding a right which is insepai 
aWy coDDOcted with the use of any land or bnild 

Si being within the purfiei 

of B. 147. Bence the dispute regarding the righ 
to worship as pujari in a temple U a disput 
regarding any alleged right of tuer of any land a 
enUned 1b Se 146» 9 And oobm wUhb 

B. liT even if the dispute In aotnal fact mai 


have more to do with what a man does in tho 
temple after eotcring into itandnot so much with 
his actual entry ioto the temple : Case laxo 
referred. (p 538 C 2] 

(b) Criminal P. C*(1898)s S. 147 — Dispute 
relating to offerings docs not come under 
Sa 147 (Obiicr,) 

There can bo no doubt that a dispute which 
relates to offerings cannot bo regarded is a dispute 
about the user of any land or building. 

[P 63S C 13 

K. S. Jayarama Ai^'ar and G. Gopala- 
swami — for Petitioners. 

N. Somasundaram — for Respondents. 

Public Prosecutor — for the Crown. 

Order.—The petitioners seek to revise 
the order of the Sub-divisional Magistrate 
of Gobichettipalayam dated 3lst March 
1937 declariug under S. 147, Criminal P. C. 
that one Kamandi is the only pujari of the 
temple of Mariamman in Nallikavandanur 
who has the right to perform puja in that 
temple and forbidding all interference with 
the exercise of that right. Tbe only ground 
of attack on tbe order is that the Magis. 
trate had no jurisdiction or, in other words 
that the dispute about the right to worship 
as pujari in the temple is not a dispute 
which comes within the provisions of 

5. 147, Criminal P. C. It would appear 
that there was a dispute also about the 
management of the temple itself, but the 
learned Magistrate says that that was not 
tbe dispute regarding which he took action 
though tbe right of appointment as pujari 
is vested in the person or persons in whom 
the management vests. The simple point 
therefore that arises for decision is whether 
the dispute regarding the right to worship 
as pujari in a temple is a dispute regarding 
any alleged right of user of any land as 
explained in S. 145, sub-s. 2. There is no 
doubt that there is a divergence of opinion 
between tbe Calcutta High Court and this 
High Court. This divergence has been recog. 
nized in more than one reported case. The 
Calcutta decisions are 37 Cal 578,^ 38 Cal 
387^ and 62 Cal 959.^ The Madras decisions 
are 11 Mad 323,* 29 Mad 237,® 27 M L J 

1. Qoiram Ghoshal v. Lai Behari Das, (1910) 37 

Cal 678=0 I C 182=14 OWN 611=12 

CLJ22. 

2. Earn Satan v. Bagbu Nandan Gir, (1911) 88 

Cal 387=9 I 0 6=13 C L J 446=10 OWN 

674. 

8. Surendranath Banncrjce v. Boabl Bbosban 

Sarkar, (1926) 13 A 1 R Cal 487=92 1 0 228 

=42 0 L J 127=62 Cal 969=27 Cr L J 2i)9. 

^4. Mubammed Musaliar v. Konji Cbek Muaaliai, 

(1888) II Mad 823=2 Weir 117. 

6. Eader Batcba v. Kader Bateba Bowthacu. 

(1906) 29 Mad 287=4 Or L J 68. 


'33 Madras Velappa v. Ramaswamy (Pandrang Pow J.) 


anr] 4S M L J 528.' There is another 
Madras decision, viz. 34 I C 651.^ in which 
J. doubted the correctness of the 
♦ '^:irl]er Madras decisions* In A I R 1930 
All 452, it was held that the amendment 
'' S. 147 in 1923 by Act 18 of 1923 has 
the result of giving effect to the Madras 

seen from the following passage : 
Ibore was a conflict of opinion between tbo 
Midras and Calcutta High Courts : sre 29 Mad 
2370 m opposition to 37 Cal 578,l This conflict 
was. however, set at rest by Act 1$ of 1923 
-imonding tbe Criminal Procedure Code wherein 
the vle^y of tbe Madras High Court was adopted. 
Original y the words were: “a right of use of 
any kud or water including anv right of way or 
other ea^ment oyer the same. ” Tbe-=o words 
indicated to tboCalcutta HighCourt certain rights 
which wore confined to rights of easement and 
.similar rights. In the amended section, tbe wider 
viowof the Madras High Court was adopted and 
yt was specifically noted that the provisions of 
.hat section would apply whether such right bo 
chaimcd as an easement or otherwise. 

It was held in this Allahabad case that 
after the amendment of the Code no doubt 
remained as to the provisions of that sec. 
tion attaching to disputes as regards entry 
into a temple or mosque. 38 Cal 387- does 
.not apply to tbo present case because that 
dealt with a dispute about offerings, that is 
to say about moveable property. There 
can be no doubt that a dispute which re. 
lates to offerings cannot be regarded as a 
dispute about the user of any land or build, 
ing. The decision in 37 Cal 678‘ is a 
direct decision on the point that a dispute 
concerning merely the right to act as a 
pujari in a temple is not within the scope 
of S. 147. Criminal P. C. One of the 
grounds on which that decision is based 
was that the expression " land ” is not 
dehned in the Criminal Procedure Code, 
and that for the purposes of the somewhat 
analogous provisions of S. 145 it is not re. 
^rred to as necessarily including buildings. 
Ihe present section however clearly incor. 
porates the definition of land given in 
^ 0 , sub.8. ( 2 ) into S. 147 according to 
which land includes buildings. The other 
ground was that though it is impossible to 
perform tbe duties of a pujari without 

G. Chiaambara Gurukkal v. Seogoda Gounden 
(1915) 2 A I R Mad 84=25 I C 999=27 MTT 
687=16 Or L J 671. 

^1=^30 Af 
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entering upon the land on which the temple 
is built, it is tbe worship which is disputed 
and not the use of the land. This view com. 
mended itself to Ayling J. in 34 I 0 651.® 
I think on the whole, though not without 
hesitation, that the better view is the view 
that has been adopted consistently in this 
High Court with the exception of the case 
reported in 34 I C 651.® 

It seems to mo that where the dispute is 
regarding a right which is inseparably con. 
nected with the use of any land or building, 
it must be regarded as being within the 
purview of S. 147. It may be that the dis. 
pute in actual fact may have more to do with 
what a man does in the temple after enter, 
ing into it and not so much with his actual 
entry into the temple; nevertheless where 
the right regarding which a dispute exists 
IS one which is inseparably connected with 
the right to enter a building and cannot be 
dissociated from it the dispute cannot be 
said to be not one regarding an alleged 
right of user of the building. In this 
particular case it would appear that the 
dispute was also concerned with the right 
of possession of a particular room kept 
locked in the temple in which the puja 
materials are kept. The possession of this 
locked room is inseparably connected with 
the right to worship as pujari, for without 
these materials which are kept therein it is 
nob possible for anyone to perform puja as 
pujari, It would therefore appear that the 
present dispute includes a dispute regarding 
the possession of the locked room in which 
these paraphernalia of worship are stored. 

It also appears to me that the policy of 
the Legislature has been consistently! in 
the past, to enlarge the jurisdiction of tbs 
Magistrate in respect of disputes connected 
with any kind of user of *'Iand” in its 
widest sense, and that it would be incon* 
venient if disputes which are really inse¬ 
parably connected with lands or buildings 
were beyond the jurisdiction of the Magis¬ 
trate. On the whole, therefore, I s® 
inclined to the view that the Magistrate 
had jurisdiction to deal with the present 
dispute and that his order cannot therefore 
be regarded as being void for want of jnri^ 
diction. The petition therefore fails and 
IS dismissed. , 

c.r.k./d.s. Petition dismis$t^> 
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FULL BENCH 

Leach, C. J., VAnADACHARiAR and 
Lakshmana Eao JJ. 

■KatneniVenkatakrishnayiiaand another 

— Appellants. 

V. 

Gara'Dati China Kanakayya — 

Respondent. 

Appeal No. 82 of 1937, Decided on 24th 
January 1938, against order of Dist. Court, 
West Godavari, at Ellore, D^. 30-1-1937. 

* Civil P. C. (1908). O. 32. Rule 7 (l-A) 
(Madras amendment)—Guardian of minor under 
Hindu law can transfer decree passed in favour 
of minor without sanction of Court: ^2 M J. J 7-5 
=A 1 R mi Mad 557=6-3 I C 2S5. Overruled. 

The words ‘‘for taking any other action on 
Iiehalf of a minor or other person under disabi¬ 
lity” do nob take away the right of a guardi.in 
under Hindu law to tr.ausfer a decree passed in 
favour of the minor, as the transfer does not 
constitute a proceeding in the suit. The transfer 
of such decree by the guardian of the minors is 
something entirely outside the suit and tho guar¬ 
dian has full power to effect the transfer without 
the leave of the Court: .i I R 1921 Mad 113, 
Arproved; 41 M L J 7S=A I R 1921 Mad 587= 
63 I C 285, Overruled. (P 540 C 1, 2] 

Y. Satyanarayana and D. Dbarmasuri — 

for Appellants. 

T. V. Ramanatha Aiyar — 

for Respondent. 

Order of reference (Burn and Venkata, 
ramatia Rao J J.) was delivered by— 

Yenkataramana Rao J.—This is an 
appeal against the order of the learned 
District Judge of Ellore allowing execution 
to proceed at the instance of a transferee, 
decree-holder. One of the objections to 
the recognition of the transfer that was 
urged before him was that the original 
decree-holders in the case being two 
minors and the transfer having been taken 
■from the next friend of those minors with, 
out the sanction of the Court under 0. 32, 
R. 7, Civil P. C. the learned Judge ought 
nob to recognise the transfer and allow 
nzeoution. But the learned Judge over- 
ruled the objection following the decision 
of a Division Bench of this Court reported 
in 40 M L J 124.^ That was a decision 
of Abdur Hahim and Odgers JJ. and the 
view taken by those learned Judges in 
that case was that a decree being property, 
any transfer of a decree by a next friend 
of a minor would not come within the 
plain language of 0. 32, Bnle 7 , which 

1. Oovlndarajala Naidu v. Baoga Bao, (1921) 8 
AIB Mad 118=6210 266=10 M li J 191. 


relates to an agreement or a compromise 
witli reference to a suit. The learned 
Judges also considered the effect of the rule 
made by our High Court, namely 0. 32, 
R. 7 (l..4) which added the words "for 
taking any other action on behalf of a 
minor.” These words were construed to refer 
to an action taken in the course of the suit 
in the nature of a compromise or withdrawal 
or any agreement of that nature in favour 
of a minor and do not relate to any 
transfer of a decree. This decision was 
expressly dissented from in 41 M L J 75' 
l)y another Division Bench consisting of 
Spencer and Ramesam JJ. The reason 
given by t!ie learned Judges in that case 
was that a transfer involves an agreement 
between the transferor and the transferee 
and therefore sanction of the Court under 
0. 32, E. 7, Civil P. C. must be obtained 
and tbe word ‘suit’ should not be under, 
stood as meaning only a suit in which a 
decree has not been passed. As this is a 
matter of frequent recurrence, we think 
that this matter should be set at rest, in 
view' of conflicting decisions, by the deci. 
sion of a Full Bench. We accordingly 
direct that the papers be placed before the 
Honourable the (Ilhief Justice for consti. 
tuting a Full Bench. 

Judgment of the Full Bench 

Leach C. J.—Tbe appellants were the 
defendants in 0. S. No. 27 of 1932 of the 
District Court of West Godavari, instituted 
by two minors through their mother, 
acting as their next friend. A decree was 
passed against them and this was subse¬ 
quently transferred to the respondent by 
the mother, acting as the guardian of the 
property of the minors. The respondent 
then applied to be brought on the record 
in the place of the decree-holders and to 
be allowed to execute the decree. The 
learned District Judge allowed the appli. 
cation, and the appeal is from that order. 
The question for decision is whether a 
guardian of the property of a minor can 
transfer a decree passed in favour of the 
minor without first obtaining the sanction 
of the Court. In allowing the application 
the learned Judge relied on the decision in 
40 LI L J 124.^ The appeal has been 
placed before a Full Bench as that decision 
was dissented from in 41 M L J 76.* 
0. 32, R. 7, Civil P. 0. provides that no 
friend or guardian f or the suit shall, with. 

2. Kanakayya v. Eotayya, (1921) 8 A I B Mad 
687=68 I 0 286=41 M L J 76. 


540 Madras Venkatakrishn-itta t. Kanakayya (FB) (Leach C. J.) 


Out the leave of the Court, expressly 
reconlcd in the proceedings, enter into any 
agrcenieiit or compromise on behalf of a 
minor ^vith reference to the suit in which 
ho acta as next fiicncl or guardian. The 
ijule Committee of this Court has added to 
Rule 7 this further rule : 


A.I.B, 


(1..A). Wbercan applicntiou is uiade to thoCourt 
tor leave to enter into ati agrecineut or ccmproDjbe 
or for vJilbdrawal of a >uit \u pursuance cf a com* 
promise or for taking any ether acti-m on hcluilf of 
a minor or other por.-on uiulor di^abilitv .ind-vueb 
rniDor or other pcr.coii under dbuhiJitv repre^^ent- 

u Ihc couii>el or jd.ader 

shall file 111 Court «ith the application a certificate 
to the ciTcct that the aurt-eineut or CMiipromite or 
action propo.'-cd is in his opinion for the benefit of 
the minor or other person uu«1..t disability. A 
decide or order for the compromise of a suit, appeal 
or matter to which a minor or other person under 
disahiJity is a party, sh.all recite the sanction of 
the Court thereto and shall set out the terms of 
the compromise as in Form No. 24 in Appendix D 
to this schedule. 

It is said on behalf of the appellants that 
,the words for taking any other action on 
behalf of a minor or other person under 
disability ’ prohibit the lawful guardian of 
a IJindu minor transferring h decrco obtain¬ 
ed by the minor without the sanction of the 

L,T 124,' AbdurEabim 
and Odgers JJ. held that these words did 
not tako away the right of a guardian under 
ilimlu law to transfer a decree in favour 
of the minor, as the transfer did not coo- 
Btitute a proceeding in the suit. A decree 
IS property and there is no reason wliy the 
guardian of a Hindu minor should not 
exercise the same powers with respect to it 
as he is allowed to do with regard to other 
assets of the minor. Hindu law permits the 
guardian to alienate property under proper 
circumstances but the minor can challenge 
the alienation on attaining majority 
If the power has been improperly exer- 
cised. It was on this reasoning that the 
learned Judges hold that the sanction of 
^0 Court was not required to a transfer. 
The same question came before Eamesam 
and Spencer JJ. in 41 M L J 75.2 The 
learned Judges expressed their dissent 
from the decision in 40 M L J 124^ and 
regarded the decision in 31 M L J 207* as 
being in conflict with 40 M L J 124 ^ 
With great respect wo can see no conflict 
In our opinion 31 K L J 207* has no 
bearing on the question. This was a case 
of an agreement adjusting a decree, the 
agreement which required to b e recorded 

a 917 W Y? Piliai. 

J 207. ^09=85 I C 70=31 M L 


in Court being between the parties to the 
suit. We are here merely concerned with 
the transfer of a decree to a third party by 
:i person wlio has in law the power to 
make the transfer. We consider that 
■10 M L J 121 ‘ was rightly decided and 
consequeutly the deci.sion in 41 M L J 75* 
must be overruled. 

When a transfer of a decree has been 
made in accordance with law, the Court is 
required to bring the name of the trans- 
feree on the record in the place of the 
decrco.holder. When this has been done 
the decree may he executed in the same 
manner and subject to the same conditions 
as if the application were made by the 
decree.holder (0. 21, R. 16). The appel- 
lants object to tho order placing the 
respondent on the record as the transferee 
of the decree on the ground that the 
minors when they come of age may chal. 
lenge the validity of the action of the 
guardian. It is possible that they may do 
so, but if they doit does not mean that the 
appellants will bo compelled to pay twice 
over. Payment made in accordance with 
the Court’s order will protect them. 

It is also said that the acceptance of 
the opinion expressed in 40 M L J 124* 
will have the effect of allowing a next 
friend or guardian ad litem when he hap¬ 
pens to be the guardian under Hindu law 
to evade Rr. 6 and 7 of 0. 32, which have 
been framed for the protection of the 
minor. R. 6 prohibits a next friend or 
guardian for the suit receiving without the 
leave of the Court any money or other move, 
able property on behalf of a minor by way 
of compromise before the decree or order, 
or under a decree or order in favour of the 
minor. This may be the effect of bolding 
that R. 7 (l-A) only applies to matters in a 
suit or proceeding, but this is not a matter 
with which the Court is now concerned. 
We are here to interpret the law and not 
to make it. If ft considered that sj 
transfer of a decree of this nature shooli 
be subject to the sanction of the Court the 
Legislature may say so; but as the la^ 
stands at present it is nob subject to snob 
sanction. The transfer of this decree by 
the mother of the minors was somethinj 
entirely outside the suit, and in our opinio^ 
she had full power to effect the transfs* 
without the leave of the Court. It foUo^ 
that in our opinion the order of the learned 
District Judge is correct and the 
consequently fails and must be dismiss®^ 
with costs. 


I 
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Yaradachariar J. — I agree that the 
leave of this Court is not necessary before 
a decree passed in favour of a minor 
plaintiff can be assigned; but I wish to 
add a few words indicating my reasons. 
In 41 M L J 75,“ it seems to have been 
assumed by the learned Judges that the 
decision in 40 M L J 124^ proceeded on 
a distinction betsveen what happened 
before decree and what happened after 
decree. With due respect, I do not so read 
the judgment in that case. I under, 
stand the learned Judges to have empha¬ 
sised the distinction between matters in 
dispute between the parties and matters 
outside the scope of the suit. Cl. 1 (h), 
R. 6, 0. 32, makes it clear that the order 
as a whole is not restricted to proceedings 
prior to decree ; and in view of the fact 
that the Code contemplates agreements or 
adjustments before parties either under 
O. 23, R. 3, which applies to the stage 
prior to decree, or under 0. 21, R. 2. which 
applies to the stage after decree, it does 
not seem to me right to read the decision 
in ^ M L J 124^ as turning on that 
distinction. 

The real question, as indicated in the 
opinion delivered by my Lord, is whether 
there is sufficient in the provisions of 0. 32 
to interfere with the rights of a natural 
guardian or a legal guardian who also 
happens to ha the next friend, in the matter 
of dealing with a decree as part of the pro. 
perty belonging to the minor. It does not 
seem to me that there is much force in the 
argument based upon Cl. l.A, added to 
R. 7 by the rules made by this Court in 
1910. That clause does not prescribe that 
the leave of the Court is necessary in any 
particular matter ; it only prescribes the 
course to be adopted when an application 
is ^ made to the Court for leave to do cer. 
tain things. It assumes that under other 
provisions of 0. 32 or some other law, an 
application for leave has to be made. Such 
applications are contemplated by R. 6 as 
well as the proviso added to it by this Court 
and also by R. 7. It does not therefore 

to infer from Cl. l.A, 
IV 7 that the scope of R. 7 has been extend, 
ed. As regards R. 7 itself, the natural 
WDstruction of the words used there namely 

agreement or oompromUe,” appears to be 
that the agreement or compromise is one 
bdtweeo tli6 partise to the suit as contem- 
plated by 0. 23, R. 3, or 0. 21, B. 2. 

It is DO doubt possible’ that this view 
i^trloting B. 7 in the above sense may 


enable a next friend to evade the restric. 
tioDS imposed by R. 6 ; but, as pointed out 
by my Lord, Ibis is not a matter which the 
Court can take into account in interpreting 

R. 7. R. 7 deals with tlie conduct of a 

next friend” as such, who, as pointed out 

in (1889) 22 Q B D 577' is an ollicer of the 
Court to conduct the suit ; and the prin¬ 
ciple underlying R. 7 is that whenever he 
proposes to do anything beyond the normal 
conduct of the suit, he has to obtain the 
leave of the Court to do so, But when 
a decree passed in favour of a minor is 
sought to be assigned, the person making 
the transfer acts not in the capacity of 
next friend but in his capacity as the 
guardian of the minor's estate. It is true 
that in 36 Mad 295,'’ the Privy Council 
have laid down that to the extent to which 
the Code has imposed limitations upon the 
powers of a guardian under the Hindu 
law, those powers must be exercised in 
conformity with the provisions of the Code; 
but except to the extent to which the Code 
has expressly limited those powers, there 
is no reason to curtail them. 

Lakshmana, Rao J."”! agree with my 
Lord the Chief Justice and have nothing 
to add. 

C.R.k.'d.S. Appeal dismissed. 

4. Rhodes v. Swithenbank. (1889) 22 Q B D 577 

=58 L J Q B 287=C0 L T 856=37 W R 457. 

5. Ganosha Row v. Tulja Ram Rao, (1889) 36 

Mad 295=19 I C 515=40 I A 132 (P C). 
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Lakshmana Rao J. 

Public ProsffcMior—Appellant. 

V. 

Srinivasa Rao and anothe )— 

Respondents. 

Criminal Appeal No. 251 of 1937, 
Decided on 3rd December 1937, against 
acquittal, by Sub.divisional Magistrate, 
Saidapet.in Criminal Appeal No. 4 of 1937. 

Madras Prevention of Adulteration Act (3 of 
1918), S. 5 (1) (d) and Rr. 24. 28 and 29 
framed under S. 20 (2)-Supply of sample to 
Sanitary Inspector under S. 14 is not sale. 

A secretary and an accountant of a co-opera¬ 
tive Bocicty supplying butter to the Sanitary 
InspMtor under 3. 14 cannot be convicted under 

S. 6 (1) (d) and Rr. 24, 28 and 29 framed under 

8 . 20 (2) as supply of sample to the Sanitary In- 
epector under 8. 14 is not a sale, nor can the 
secretary or the accountant be said to offer the 
butUr to sale. (P 642 0 1] 

A. 8. Sivakaminafchan—/or Appellant. 

K. V. KnshDa^wami Iyer and 0. Ranga. 

Bwami lyengai— for Respondents. 
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ViiNKANXA V. AiCHCTARAMANN'A 


A. I. R. 


Judgment. This is an appeal by the 
Tnijlic Tioseculor against an appellate 
order of acijuittal and the question for 
doteniiination is whether the accused aro 
guilty of the offence under 8. 5 (l) (d) 
read with Kr. 24, 28 and 29 framed under 
S. 20 {2), Madras Prevention of Adulte. 
ration Act. The accused arc tlie Secre. 
lary and an Accountant of the Triplicaiio 
Urban Co-operative Society Ltd., and tlie 
undisputed facts are that on 22nd August 
1936 the Sanitary Inspector of the Saida- 
pet Municipality demanded sample of 
butter from the Saidapet Branch of the 
liociety under S. 14 of the Act. The 
Accountant gave the s<ainplo and received 
the value, and the huttcr was on test 
found to he adulterated. The accused were 
prosecuted under Ss. 5 (l) (a) and (d) read 
\\ith Rr. 24, 28 and 29 framed under 
S- 20 (2), Madras Prevention of Adul. 
teratiou Act, and the trial Court con¬ 
victed them under S. 5 (l) (d) read with 
Hr, 24, 28 and 29 of the rules framed 
under S. 20 (2) for selling the butter to 
the Sanitary Inspector. 

The conviction was set aside by the 
Appellate Court on the ground that in the 
case of a society registered under the 
Madras Co-operative Societies Act there 
can in law bo only a distribution of the 
articles among the members and no sale, 
but it is unnecessary to consider this 
question as on the facts themselves the 
[order of acquittal is right. The supply 
|of sample to the Sanitary Inspector under 
S. 14 of the Act is not a sale nor can the 
Secretary of the Society or the Accountant 
of the Saidapet Branch be said to offer 
Itbe ))utt6r to sale. They cannot therefore 
be convicted under S. 5 (1) (d) read with 
Rr. 24, 28 and 29 framed under S. 20 
(2) of the Act and the order of acquittal 
must stand. The appeal therefore fails 
and is dismissed. 

O.R.K./d.S. Appeal dismissed. 
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Venkatasubba Eao J. 
Garapati Venkanna — Appellant. 


Mullapudi Atchutaramanna and others 

o ^ A 1 VT Respondents. 
Second Appeal No. 15 of 1932, Decided 

on 14th December 1937, against decree of 

Sub. Judge. Ellore, in A. S. No. 34 of 1929 


) (a) Civil P. C. (1908), O. 7,R. 11 and Ss. 148 

j and 149—Time to make up dehciency must 
be given even if plaint insufficiently stamped 
IS presented on last day of period of limitation 
' or payment of insufficient fee was due to 
I design-Once lime is fixed, plaintiff cannot, as 
of right, claim extension which depends upon 
discretion of Court under Ss. 148 and 149— 
Court acting under these sections must be 
presumed to have really exercised discretion. 

Where a plaiut i> written upou puper iiisuffi" 
cieutly stamped, the Court is bound to give tbe 
plaiutif! time to muke up the deficit; only when he 
fails to comply with the order, the Court can reject 
the plaint; that the plaiut i$ prcacnted on the last 
day of the period of limitation makes no difiereoccr 
that is the effect of 0, 7, H. 11, Civil P. C. Again, 
whether the payment of iosutficient fee was by 
design or due to inadvertence, the Court U bound 
hy the mandatory terms of it. to give effect to this 
provision. This being the l iw, the Court's action 
iu giving the plaintiff time originally cauuot be 
questioned. Jiut once time is fixed, it is no longer 
open to the plaintiff to demand as a matter of right 
that the time should be extended. The power to* 
grant extension vests iu the Court either under 
S. 1^8 or S. 149. Civil P. C. Under either of those 
sections, the question i- jue of tbo Court's discre* 
tion and not the plaintiff's right. It is obvious- 
that the Court must e.xercise its discretion not 
capriciously bub judiciallv aud reasonably. 

[P 543 C 2; P 644 01) 
Where tbe Court acts under Ss. 148 aud 149 >t 
should, according to the maxim oviina praesumun^ 

tur rite e$$e acta be presumed that there was a real 
exercise of discretion : Case law refetted* 

[P 544 C 1) 

(b) Agency—Termination—Power of attorney 
executed by several principals-One of them 
having distinct interest in subject-matter dying. 
—Power of attorney terminates* 

Where a power of attorney has been executed by 
several principals in favour of a person, aud one 
of the principals having distinct interest in subject- 
matter of the power of attorney dies, the death 
terminates tbe power of attorney \ A I R1917 Col 
•136, Dislimj. [p 544 C 2; P 645 0 1] 

(c) Contract Act (1872), S. 202 —Rever¬ 
sioners executing power of attorney in favour 
of stranger to conduct suit on their behalf*^ 
Power providing that when property in suit 
would be recovered, he would be entitled to 
certain share in it^Such authority is not one 
coupled with interest and S. 202 does not 
apply Even if such transaction may he 
champertous third party cannot contend that 
assignora may have grievance against assignee* 
The principle of S. 202 applies ooly to 
where authority is given for the purpose of being 
a security or a part of the security and not to 
cases where the interest of the donee arises afW^ 
wards and incidentally. In such cases there ie 
authority coupled with an interest; but an indep^* 
dept authority, and an interest sobseqnentJT 
arising : (1848) SC B S95, Ref. [P 6 ^^ 0IJ 
Some reversioners executed a power of attorney 
in favour of a stranger authorizing him tocondoe 
a suit on their behalf and providing that when 
property, the subject-matter of the suit, would » 
recovered he would be entitled to certain share in 

Held that such authority was not couplad 
interest and hence the principle of S. 302 
apply. ^ 545 01 > 


i 
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Held further that even if the transaction was 
an unfair and unconscionable bargain, that was a 
question between the assignors and the assignee, 
and so long as the deed stood, it was no concern of 
the third party that the assignors might have a 
grievance against the assignee. [P 545 C 1] 

Held also that the document did not create an 
immediate transfer, but contemplated the coming 
into existence of a future deed which was to effect 
the transfer. [P 515 C 1] 

M. Appa Rao — for Appellant. 

V. Govindarajachari and K. Kameswara 
Rao for Respondents. 

Judgment. —It becomes necessary to 
state a few facts in order to make the 
questions of law raised intelligible. The 
suit may be shortly described as one 
brought by the reversioners of a deceased 
Hindu. One Brahamayya (senior) died 
somewhere about the year 1864 and was 
succeeded by his widow Subbamma, who 
died on 27th September 1914. i. e. about 
50 years later. On her death the estate 
vested in two persons named Eamayya and 
Brahmayya (junior), sons of two brothers. 
After Ramayya's death his sons (plain¬ 
tiffs 1 to 5 ) along with Brahmayya (junior) 
executed on 2l8t November 1916, the docu¬ 
ment Ex. P, in favour of plaintiff 6, a 
stranger. On 27th September 1926. i. 0 . 
on the last day of the period provided by 
the law of limitation, the present suit was 
brought. The plaint, which purports to 
have been filed by plaintiffs 1 to 6 , was in 
fact signed and verified only by plaintiff 6 
who describes himself as the authorized 
agent under Ex. F of plaintiffs 1 to 5. It 
must be mentioned that although the plaint 
contains the statement that the correct 
court.fee of Bs. 80 odd was paid the 
amount of court.fee actually paid was 
Re.^ 1. The plaint was then returned for 
various defects, two of which only concern 
us here : (i) Want of proof that plaintiff 6 
was the duly • authorized agent of plain. 

tiffs 1 to 5; (ii) making good the deficient 
court-fee. 

By way of curing the first defect Ex. P 
^as produced, but the Court refused to 
reoogmze it as containing sufficient autho- 
mation. Then on 27th October 1926 
plaintiffs 1, 2, 4 and 6 filed a verification 
and on their behalf a pleader entered 
appearance. 80 far as plaintiff 3 was 
oonwrned, nothing was done by him or on 
his behalf. As to the second defect, there 
was default made in the payment of the 
deficit court-fee within the time limited. 
Two further extensions were given and on 
14th October 1926 the deficiency of Rs. 80 
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was made good. There is one other fact 
which must be mentioned. Brahmayya 
(junior) who, as stated above, was among 
those that executed Ex. F, having died 
previous to the suit, his sons were implead, 
ed as defendants 6 and 7. The lower 
Appellate Court agreeing with the trial 
Court has passed a decree in favour of the 
plaintiffs and defendants 6 and 7. Defen. 
dant 2 who has been in possession of the 
estate, has filed the present appeal. He 
is the grandson of Subbamma s sister s 
daughter. On the merits he put forward a 
certain defence, which the lower Courts 
have refused to go into, on the ground that 
the plea was raised too late. Whether in 
doing so they have acted rightly or not, is 
a matter I need not consider, in the view 
I have taken as to the question of law 
raised. 

The first contention advanced for the 
appellant is that the trial Court acted 
wrongly in extending the time for making 
good the deficiency in the court.fee" 
Where a plaint is written upon paper 
insufficiently stamped, the Court is bound 
to give the plaintiff time to make up the 
deficit; only when he fails to comply 
with the order, the Court can reject 
the plaint; that the plaint is presented 
on the last day of the period of limitation' 
makes no difference, that is the effect of! 
0, 7, R. 11 , Civil P. C. Again, whether 
the payment of insufficient fee was by 
design or due to inadvertence, the Court is 
bound by the mandatory terms of it to^ 
give effect to this provision. There is 
some inconsistency between this rule and 
S. 28, Court.fees Act, as the latter pro. 
vision does not extend to deliberate pay. 
ment of insufficient fee. But the rule 
generalibus specialia derogant, must, I 
take it, apply as the section in the Court- 
fees Act refers to documents generally, 
whereas the rule in the Code to plaints 
alone. This being the law, the Court's 
action in giving the plaintiff time origi. 
Dally cannot be questioned. But once 
the time was fixed, it was no longer 
open to the plaintiff to demand as o! 
matter of right that the time should be- 
extended. The power to grant extension 
vests in the Court either under S. 148 or 
S, 149, Civil P. C. Under either of those^ 
actions, the question is one of the Court s' 
discretion and not the plaintiff's right. 

8 . 149, it may be noted, expressly pro- 
vides for a defective document being 
retrospectively validated. It is obvious! 
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A. I. 


1 


:that the Court must exercise its discre. 
tion not capriciously, but judicially and 
reasonably. There is nothing on the 
record to show that the Court in grant¬ 
ing the extension, applied its mind to the 
question at all. The suit was hied on the 
last day of the 12 years’ period, by one 
who was gambling in litigation. Then it 
is suggested that this plea was not taken 
in the Courts below. How are the dofon. 
dants to blame when they were nob 
apprised of the order made behind their 
back ? However I do nob propose to rest 
my judgmonb on this ground, as giving 
elTect to the maxim omuta lyrastimuntur 
rite esse acta, I should presume that 
there was a real exercise of discretion ■ 
sec 4 Pat 190.’ 1 Pat L J 420.^ 3 Pat L .J 
74.^ 56 I C 47.^ A I R 1937 Pat 550.^ 24 
0 L J 88® and 51 M L J 90.^ 

This shows how necessary it is to pro. 
vide by a rule (made by the High Court) 
that where the order has the effect of 
overriding limitation, the Court shall nob 
make it without notice to the partv to be 
adversely affected by it. In this case it 
is by a sorb of fiction that the Court can 
be held to have exercised its discretion 
for, the order that has been made is of 
the routine type If such a rule is made, 
it will incidentally have the effect of 
making the Court apply its judicial mind 
to the matter arising before it. 

The more vital question is the one aris¬ 
ing from Ex. F. In the first place, I am 
not prepared to agree with the appellant's 
learned counsel that it cannot be con. 
strued as a power of attorney. It provides 
for plaintiff 6 filing the suit himself and 
conducting it, and for the properties, 
when recovered, being divided in two 
equal moieties between him and the rever. 
sioners. I see no reason why a narrow 
meaning should bo put upon this docu- 


1. RaRhunandan Sahay v. Rama Sunder Prasad 
(1925) 12 A I R Pat 299=85 I 0 172=4 Pat 
190=6 P L T 4. 

2. Gaya Loan Office Ltd. v. Awath Behari Lai 
(1916) 3 A I R Pat 136=37 I 0 507=1 Pat 
L 7 420. 

3. Ram Sahay Ram Pando v. Lachml NaraJn 
Singh. (1917) 4 A I R Pat 26=42 I C 676=3 
Pat L J 74. 

4. Suraj Pal v. Utim Pande, (1920) 7 A I R Pnf 

281=66 10 47 . ^ H 1 tt jr'at 

6 . Baijnath Prasad v. Umcahar Sinch oa 

V L T ^ ° 138=16 Pat 6^8 

6 . Priyanatb v. Meajan, (1916) 3 A I R Cal file 
=29 I 0 671=24 0 L J 88 . 

• 7. Basavayya v. Venkatappayya, (19261 13 A T p 
Mad 676=95 I 0 «9=61 M L jgo 


meat. But there is a far more serious 
objection, which I think ought to prevail. 
The power of attorney was executed by 
six persons, of whom Brahmayya (junior) 
was one. he being entitled to one half of 
tho property; but before the power could 
be acted upon, the latter died. Under 
8. 201, Contract Act, an agency is ter. 
minated by the death of the principal. 
The question that then arises is, where 
the agency was created by more than one 
principal, does the death of one or some 
of them terminate the agency ? It has 
been hold in several English cases that 
the death of one or more of the principals 
revokes the agent’s authority, although it 
has been explained in a decision of the 
Calcutta High Court in 21 OWN 620* 
that the rule is not one of universal appli. 
cation, the question being one of intention 
to be determined upon the terms of the 
document and from the surrounding cir¬ 
cumstances. In (1812) 15 Bast 592® and 
(1817) 7 Taunt 453,"' it was held that 
a. joint warrant of attorney given to enter 
judgment 'against us” does not authorize 
the entering up judgment, on the death 
of one, against the survivor only. Id 
(1861) 6 H & N 575,” where the ques¬ 
tion was as to the effect of the death of 
a member of a partnership firm the Court 
held that the contract was subject to the 
condition that it was to be in force so long 
as all tho parties lived. In Bousteads 
book it is stated that the agency is deter¬ 
mined by the death of any one of the 
partners before the expiration of the 
period fixed. (Law of Agency, Edn. 7» 
1924). In the Calcutta case, already 
referred to, the property belonged to a 
joint Hindu family and tho intention of 
the joint power of attorney appearing to 
be to facilitate joint loans by the mort¬ 
gage of the joint estate, it was held that 
the death of one member did not revow 
the agency : 21 C W N 620.® Bub the 
facts here are entirely different. 
mayya (junior) had a distinct half right 
in the property and I am unable to deduce 
from the terms of Ex. F that it 
intended to be in force even in the o^eu 
of his death. 


8 . In to Sotal Prasad, (1917) 4 A IB Cftl ^36- 

411 C 288=21 OWN 620. ^ _ -34 

9. Gee v. Lane. (1812) 15 East 692=13 R B 


w. ueo V. juano, (1812J16 East . 

10. Raw V. Alderson, (1817) 7 Taunt 4W 

Moore 145=18 E R 635. , 

11. Tasker v. Shepherd. ( 1861 ) 6 H * N 

L J Ex 207=4 L T (N 8 ) 19=9 W B 
128 R R 697. 
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Bat it is contended that this is an 
lagenoy coupled ^ith interest and is saved 
by S. 202, Contract Act. This argument 
cannot prevail. Ex. F contemplates the 
agent incurring costs in future for the 
filing and the conducting of the suit. The 
principle applies only to cases, where 
authority is given for the purpose of 
being a security or a part of the security, 
and not to cases where the interest of 
the donee arises afterwards and inciden. 
tally: in such cases there is no authority 
coupled with an interest; but an inde. 
pendent authority, and an interest sub. 
sequently arising : (1848) 5 C B 895.'^ 
Illus. (b) to the section refers to a con¬ 
signment made after the factor's advance 
and with an express request by the prin. 
cipal to repay himself out of the price 
of the goods: see Pollock and Mulla, com. 
mentaries under S. 202, and the Indian 
ca^ cited there. I am therefore of the 
opinion that plaintiff B's agency had become 
revoked before the date of the suit and 
that the plaint that he filed is thus an 
invalid and ineffectual document. That 


would be sufficient to dispose of the appeal 
as in this view the suit fails. 

Another contention however that has 
been raised may be noticed. I may at 
once state that the argument put forward 
in the lower Courts, that plaintiff 6 can. 
not maintain the suit as the agreement is 
champertous cannot prevail. Granting 
that this transaction is an unfair and 
unconscionable bargain, that is a question 
between the assignors and the assignee, 
and so long as the deed stands, it is no 
concern of the defendants that the assig. 
nors may have a grievance against plain- 

tiff 6: 32 I A 113^® and 351A 48.“ But 
the more important question is, whether 
what was assigned was a mere right to sue 
ita which case it amounts to gambling in 
litigation (see 8.6 (d), T. P. Act), or whether 
there was a present transfer of a moiety of 
ithe reversioners' interest. On a reading 
ef the document, I am clearly satisfied that 
it does not create an immediate transfer 
but contemplates the coming into existence 
of a future deed which is to effect the 
transfer. The document says • 

13. Smart v. Sandm, (1848) SOB 895=17 L J 
OP268=19Jat751=±76aB849 

18. :U1 Aohal Ram v.Baja Kadm Htuaala Khan. 
(1905)27 All 271=82 I A 118=8 0 0 165= 
8 Bar 772 (P 0). 

14. Ba}a Bal Bhagavat v. DeblDayal Baha.(1908) 

85 Oal 820=86 IA 48=12 OWN 898=7 
OIiJ885(PO). . . . 
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If wa should come out successful finally in the 
High Court, we both parties should take in erjual 
shares aud should execute documents necessary 
therefor. 

In the next sentence tiie consideration 
is described to be the agieeiog to give a 
moiety of the estate (the Court transla. 
tion in this particular is wrong). On this 
ground again, the plaint, having been filed 
in time by plaintiff 6 alone, cannot avail the 
plaintiffs. In the result the decree of the 
lower Appellate Court is set aside and the 
suit is dismissed with costs throughout. 
Leave to appeal is refused. 

C.R.K./d.S. Decree set aside. 
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Pandrang Row and King J.J. 

Madras Automobiles and anothet — 

Appellants. 

V. 

Modern Bank Ltd,, Coimbatore — 

Respondent. 

Appeal No. 76 of 1933, Decided on 7th 
December 1937, against decree of Sub- 
Judge, Coimbatore, D/. 21st October 1932. 

Contract Act (1872), S. 178 (before amend* 
menO^^Good faith*~N)eantng of—Suit for 
recovery of car by motor dealer againat hii 
•aleiman and latter’# pledgee (bank)-Sale«. 
man in pot«et#ion of car and depoiiting with 
bank receipt for price of car granted by motor 
dealer to salesman—Other enquiries also point¬ 
ing salesman as owner of car—Car bearing 
trade number but bank not insisting on pro¬ 
duction of ‘C’ certificate—Certificate held not 
the only evidence of ownership—Bank held 
acted in ‘good faith' and entitled to protection 
under S. 176. 

The words ‘good faith’ In S. 178, Contract Act 
before Its amendment bear the same meaning as is 
given in sab-s. 20 of 8 . 3 of General Clauses Act, 
though in terms that sub-section may not apply 
to any Act earlier in date than the General Clauses 
Act. The general rule of English law is also to 
the same efiect. (P 547 0 1] 

In a suit by a motor dealer against his sales¬ 
man and latter’s pledgee (a bank) for recovery of 
oar or its value it was found that the salesman 
was In possession of the oar and that he had at 
the same time shown and deposited with the bank 
a receipt granted by the motor dealer to the sales¬ 
man for the price of the car and that the enquiries 
made by the bank also showed that be (the sales¬ 
man) was the owner of the car. There was nothing 
to put the bank on its guard. It was argued that 
the fact that the car bore a trade number should 
have put the pledgee on its guard and the bank by 
not Insisting on the production of the 'O’ oerttfloate 
whioh would have shown the name of the owner 
was guilty of negligence and bad therefore not 
acted Ih good faith: 

Bel& that there was nothing snspldous in 
the oooduet of the talssiaan so «s-to make anyj 
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reasonable man ^a«Ject that he bad no authority 
to pl. Jcc the car. The receipt itranted by the 
Wotor dealer was suliicieut evidence of the owner¬ 
ship c-f Cue car yy the salesman and the ‘C ceriiti- 
cate ilu ugh primi facie evidence of owuer.-hip of 
the car not being the only evidence, the bank wa-j 
not guilty of negligence in not iusi.>iiug on tho 
production of it and that defendant 2 hail acted in 
good faith and was therefore entitled to protec¬ 
tion under S.ITS. (p 547 p j 2] 

W. Kothandaramiah — /or Appellant. 

M. Kriahoa Bbavatbi and S. Seahadri ~ 

/or llcspondent. 

Pandrang Row J. Xlie only point 
raised m tbi.s appeal is whether the res. 
g^ndent m this ajipeal, i. e. tho Modern 
Bank Ltd., Coiruliatofo. was a bona tide 
pledjiec of a certain motor car belonging to 
tho tyipollant. The appeal arises out of a 
suit instituted by the appollaut against the 
bauk as defondant 2 and against ono 
Ramaswami Iver as defendant 1 to recover 
ei^tber the car and the difference between 
the original price of the car and its present 
value or, in the alternative, the value of 
the car with interest. Defendant 2 was 
impleaded because the car was pledged by 
defendant 1 with defendant 2 bank in 
December 1928, for a sum of Rs. 2200 
odd. The suit was resisted on several 
grounds by defendant 1 but it is unneces. 
sary to refer to his contentions, because 
there is no appeal by him from the decree 
passed against him. The present appeal 
by the plaintiff is from the decree dismis. 
sing the suit as against defendant 2. The 
main point on which defendant 2 succeeded 
was that defendant 2 acted in good faith 
m taking a pledge of the car in question 
That contention was upheld by the learned 
Subordinate Judge, who tried the case and 
heard the witnesses and the claim as against 

defendant 2 bank was accordingly dis 
missed. 

So far as the evidence on the point is 
concerned, we see no reason to take a 
different view of it from that taken by the 
trial Judge; and in fact, no serious attempt 
has been made to throw doubt on the 
veracity of the witnesses examined on 
behalf of defendant 2. It has however been 
contended that that evidence is not suffi 
dent. It is urged that the onus of proof 
lies on defendant 2 and that the onus has 
Dot been discharged by the evidence 
adduced on behalf of defendant 2. The 
evidence on the point consists of thaf- nt 
the head clerk of defendant 2 bank 
D. W. 2, and that of the salesman and 
.aefer of the TI. M. S. motHra. 


Coimbatore. The evidence makes it quih 
clear that before the pledge was taken o' 
the car and money advanced by defendani 
hank, sullicienb enquiry was made about 
the ownership of tbe car and it was only 
after it was ascertained that defendant! 
was the owner of the car, that it was 


--•W I VA-iaU IV VIA 

taiian as a pledge and money was advanced 
ihe car was brought to the bank by defen 
dant 1 who also produced at the sann 
time a receipt. Ex. 13, as evidence of hii 
ownership. That was a receipt granted bj 
p plaintiff firm acknowledging receipt 0 
s. 3485 on account of a car and in favouj 
of y. Ramaswamy Iyer. 116 Salivan Street, 
Coimbatore. The plaintiff's case is that 
defendant 1 was only his agent for the 
purpose of sale of motor cars and that he 
did not sell the car to defendant 1. Never, 
theless, the receipt. Ex. 13, is drawn up in 
such a way that no one, after reading the 
receipt, would be led to suspect that defen. 
dant 1 was not the owner of the car but 
was merely an agent for sale. Enquiries- 
were made from D. W. 3 before the pledge 
was taken and D. W. 3 assured the head' 
clerk and the secretary of the bank that 
the loan could be given as defendant 1 was 
the owner of the car, and that the car was- 
^ his name with the "floating" number 
M. C. 2.A, as he was a dealer in cars for 
the plaintiff. He also stated that accord, 
log to the custom in Madras, dealers io* 
cars would not entrust their cars to sub- 
dealers unless some money is advanced as- 
security. It is clear from the evidence that 
every reasonable precaution was taken by 
defendant 2 bank to make sure that tbfl’ 
car was tbe property of defendant 1 as 
represented by him. It is not as if the" 
bank acted merely on his own statement 
or representation. They made sufficient 
onquiry and there can be no doubt that 
they act^ honestly. That they act^ 
honestly in the matter has not been 
o^ly disputed before us. In other words, 
they had no intention of causing wrongful 
loss to any one or making any wrongful 
gain to themselves by taking the pledge. 

The question therefore is whether tb®' 
honesty of the bank in this transaction i®' 
not a sufficient answer to the claim of tbS' 
plaintiff against the bank. The question 
has to be decided with reference to S. I78i 
Contract Act as it stood before it i 
amended by the Act of 1930. The material' I 
portion of the section runs as follows^ ^ 

A person who is in possession of any 8®®^* 
may make a vaUd pledge of such goodsj pton^ :• 
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that the pax^Dee acts in good faith and under 
circumstances which are not such as to raise 
a reasonable presumption that the pawnor is 
acting improperly. 

The further proviso need not be quoted 

here because it is conceded that it does not 

apply to the present case. The words 

I good faith’ found in this section have been 

Igenerally understood to bear the same 

meaning as is given in sub.s. 20 of S. 3, 

General Clauses Act, though, in terms, 

jthat sub-section may not apply to any act 

earlier in date than itself. The general rule 

of English law is also to the same effect, 

viz. that a thing should be deemed to be 

done in good faith if it is in fact done 

honestly, whether it is done negligently 

or not._ Pollock and Mulla, in their Com. 

mentaries on the Contract Act, also rely 

on the dehnition of ' good faith ’ found 

in S. 3, sub.section 20, General Clauses 

Act of 1897. It is however argued 

that even assuming that whatever was 

done, was done honestly and therefore in 

good faith, nevertheless S. 178, Contract 

Act, as it stood before it was amended, 

required that the circumstances surround. 

ing the transaction must be such as would 

not raise a reasonable presumption that 

the pawnor was acting improperly and 

that, in this connexion, any negligence 

of the pawnee may have to be taken into 

consideration. The negligence that is attri. 

buted to defendant 2 bank is entirely con. 

fined to the fact that the car in question 

bore a trade number and that the bank 

did not insist upon the production of the 

0 certificate relating to the car which 

would have shown in whose name the car 

was registered. We do not think that, in 

the circumstances and especially in view 

of the fact that enquiry had shown that 

defendant 1 himself was a sub.dealer in 

cars, the fact that the car bore a trade 

number would have put any reasonable 

pledgee on his guard. The omission to ask 

for the C certificate is not, in our opinion, 

such a serious omission as to warrant an 

inference that it must have been deliberate 

or that it must have been due to reckless, 
ness. 

So far as the conduct of defendant 1 is 
concerned, there was nothing suspicious 
about it so as to make any rossonable man 
suspect that he had no authority to pledge 
the car, or, m other words, that he was 
not the owner of the oar. It must be 
rwnembered in this connexion that, though 
the nles under the Motor VehieleB Aot, 


require that the owner of the car must 
obtain a C certificate in respect of the car, 
and that after every transaction of sale the 
seller must communicate the fact of sale to 
the licensing authorities and the buyer 
should take out a certificate iu his own 
name, nevertheless these provisions of law 
do not really affect the question of owner¬ 
ship. It may be that the possession of a certi- 
ficate is prima facie evidence of ownership, 
but it is not the only evidence of owner., 
ship. In this particular case, the receipt,! 
Ex. 13, appears to have been regarded, and' 
not unreasonably, as documentary evidence 
of a satisfactory character of the owner- 
ship of the car by defendant 1; and it was 
perhaps because this receipt was produced 
and deposited with the bank that it waS' 
not thought necessary to enquire about the 
certificate of registry. On the whole, we do 
not see sufficient reason to differ from the' 
finding of the learned Subordinate Judge 
that defendant 2 bank was a bona fide 
pledgee of the car and that it is entitled 
to the protection given by S. 178, Contract, 
Act. This is the only point in appeal and, 
this has been found against the appellant.l 
The appeal must therefore fail and it is 
accordingly dismissed with costs. 

C.R.K./v.B.B. Appeal dismissed. 
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C. Krishnaveni Ammal and another — 

Plaintiffs. 

V. 

P. S. Subrahmanyam Chetty and others 

— Defendants. 

Civil Suit No. 351 of 1934, Decided on 
7th December 1937. 

^ (a) Mortgage—Equitable—Deposit of title 
deeda a« collateral security for loan~-Terms 
of loan already agreed upon some days before 
'—Deposit of title deeds followed by roemoran* 
dum evidencing deposit and not itself being 
complete record of mortgage transaction— 
Memorandum does not require registration. 

It is settled law that where a deposit of title 
deeds as collateral security for a loan is evidcuced 
by a writing which is not intended to be itself 
the embodiment of the contract, but is a mere 
memorandum of previously completed transaction, 
that writing is not an instrument affecting immov* 
able property and need not be registered. In deci¬ 
ding whether the writing is such a memorandum 
of a completed transaction or the embodiment of 
the aotu^ contract, the use of the past or present 
tense in reference to the deMsit may be an indi- 
eatlon of the intention of tne Mrtiea but cannot 
of itwlf he the sole orlterlon of the natore of the 
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document. Tbo important point to consider is 
■trhether h.aving regard to the recitals of the docu- 
ment aut] the ovideiico, circumstantial or other¬ 
wise, of the manner of its execution, it cun be 
stated that the document was regarded by the 
parties as the embodiment of the bargain or as a 
mere meiiioraudum of a completed oral contract 
which had an existence independent of the memo- 
randum. If the former, it is inadinissitlo if not 
registered. If the latter, it does not reouirc re-is- 

tratiou as it is not an instrument adectlnG 
immovable property, [p q jJ 

A memorandum was executed after the deposit 
of title d^ds was m.adc as collateral security for 
a loan. T he terms of the loan were agreed upon 
some days before tbe deposit and title d«ds 
remained as security for a loan which had already 
beenagreed to be advanced sul.ject to satisfactory 
title. The title was approved bv the document 
writer some d.ays before the execution of tbe 
memorandum. Besides this, the memorandum did 

not recite the date of the depo.it and did not cive 

the rate of interest: ® 

Held that there was already a completed mort. 
gage agreement anterior by some days to tbe 
memorandum. The memorandum therefore was 
not Itself a complete record of tbe contract and 
hence did not r€<iuire registration. (P 549 C 3 ] 
(b) Hindu Uw-AHenation - Mortgage by 
manager for family business is binding on 
family. 

A mortgage raised for the purpose of a family 
business by the manager of the joint family is 
binding on the family. [ 1 > 549 c 2 ] 

(e) Mortgage —Substituted securities — Prio¬ 
rity — After partition rights in substituted 
security of two rival claimants should be pro¬ 
portionate to value of original security standing 
on date of partition—S. 48, T. P. Act has no 
application to such case. 

As between the two substituted security rights 
no question of priority arises, for 8 . 48 applies 
only to successive mortgages on tbe same pro- 
perty. After partition, the rights in the substituted 
security of two rival claimants should bo pro. 
portionate to the value of the original security as 
It stood on the date of partition 6 C L J 46 

[P 560 C 1]’ 

K. Krisbnagwamy Iyengar for Srinivasara. 

ghavan and Thyagarajan— ffs, 

N. K. Mohanarangam 
Jrillai and K. Narasimha Iyer for T V 
Subramania Iyer — for Defendants' 
Judgment. Plaintiff sues on a series 

of mortgages. Tbe following geneological 
tree will belp to make tbe facts clear : 
MUNISWAMI CHETTY 

_ I _ 

1 I 


h. I B, 


Sadasiva 
(Died 1931) 


Gangadhara (died) : 
Visalakshi X>. 4 

Thayumanaya D. 8 
(died after suit)’ 


Subramaniam Somasundaram 
Bs 1. (Insolvent) D 3. 

Defendant 5 is tbe Official Assignee 
representing defendant 1. Defendant 6 is 


another mortgagee. He has died and his 
executor is defendant 7. Thus the Official 
Assignee, and defendant 2 now represent 
badasivas branch and defendant 4 repre 
sents Gangadhar’s branch. Sadasiva and 
Gangadhara had a rice mill at Ponneri 
and a provision business in Madras. On 
-nd August 1930. Sadasiva executed a 
promissory note. Ex. A. for Rs. 1900 in 
favour of the plaintiffs, and he is alleged 
also to have deposited the title deeds of 16 
Audiappa Chetty Street, item 1 in the 
plaint schedule, as security. Es. B dated 
2nd August 1930 is the collateral security 
document and its admissibility is one of 
the main questions in issue. On 22nd 
August 1931, Sadasiva (for himself and as 
manager and guardian of his minor nephew 
defendant 3) and his son, defendant l,morfc. 
gaged two other family properties, viz. 
41 Guruvappa Chetty Street and 105 

Road, to defendant 6 for 
Rs. 2000 by deed. On 19th April 1933. 
i.adasiva and defendant 1 executed two 
mo^gage deeds in favour of plaintiff: 
(i; Ex. C over item 1 for Rg. 2000, includ- 
ing Rs. 1900 due on Ex. A., (2) Ex. D over 
item 4 (the Ponneri property) for Rs. 500. 

n o March 1931, a partition suit. 

G. S. No 471 of 1931, was 61ed in which it 
was held that there was a separation bet* 
ween Gangadhara’s branch and Sadasiva’s 
branch in October 1930. Plaintiffs here 
were not parties to that suit. The result of 
this suit was to allot to defendant 3’3 
(Gangadhara s) branch not only the proper, 
ties covered by Exs. B, C, and B but also 
the properties covered by defendant 6'8 
mo^gage. The Ponneri property covered 
by Ex. D was allotted to Sadasiva's branch. 

In 1934 defendant 6 filed a suit on his 
mortgage claiming substituted security over 
the properties allotted to Sadasiva. The 
present plaintiffs were not parties to that 
suit, which resulted in a decree by virtu0 
of which defendant 6 purchased those pro¬ 
perties except for the Ponneri property 
item 4, which was sold to a stranger sub¬ 
ject to plaintiff’s mortgage Ex. D. 

The first question to be decided in the 
present suit relates to the validity of the 
plaintiff s equitable mortgage for lU. 19^0 
dated 2nd August 1930. This depends 
largely on the admissibility of Ex. B, witb 
reference to the provisions of Ss. 17 and 49i 
^gistration Act, and S. 91, Evidence Act 
I have had occasion to discuss the case Uw 
on the subject in a very recent judgmeB* 

(0. S, No. 394 of 1933) and I do nob think 

« 
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it necessary to do more than restate my 
conclusions. It is settled law that where 
a deposit of title deeds as collateral secu. 
rity for a loan is evidenced by a writing 
which is not intended to be itself the 
embodiment of the contract, but is a mere 
memorandum of a previously completed 
transaction, that writing is not an instru. 
ment affecting immovable property and 
need not be registered. I have held in the 
|Case just referred to that in deciding whe. 
|ther the writing is such a memorandum of 
a completed transaction or the embodiment 
|Of the actual contract, the use of the past 
|Or present tense in reference to the deposit 
jinay be an indication of the intention of 
|the parties but cannot of itself be the sole 
criterion of the nature of the document. 
The important point to consider is whe. 
ther having regard to the recitals of the 
document and the evidence, circumstantial 
or otherwise, of the manner of its execu¬ 
tion, it can be stated that the document 
was regarded by the parties as the embodi¬ 
ment of the bargain or as a mere memo- 
randum of a completed oral contract which 
had an existence independent of the memo, 
randum. If the former, it is inadmissible 
if not registered. If the latter, it does not 
require registration as it is not an instru- 
ment affecting immovable property. 

Applying these principles to the present 
case, one is confronted with some confu¬ 
sion of the evidence, due partly to the 
reluctance of counsel on both sides to press 
for greater precision when the legal result 
of such precision might be adverse to the 
party who applied the pressure. The actual 
recitals of the document are not very deci¬ 
sive. It is described as a "collateral secu¬ 
rity letter,” and it begins by reciting the 
names and addresses of the lenders and the 


name, father’s name, religion, occupation, 
and address of the borrower. It continues 
as follows: 

On this date I have executed a promissory note 
m your favour and received Rs. 1900. I have 
ajpodted with you as security the title deeds of 
the pemiseg No. 16 Audiyappa Chetty Street 
belougiog to me. At the time when I pay the said 
57 ^ ®hall receive back this letter and 

alM tM title deeds. To this effect U the collateral 
letter given with my oonient. 

Then follow the signatures of the bor. 
rower and the attestor and a list of eight 
documents. It will be noted that this docu¬ 
ment does not recite the date of the deposit 
and does not give the rate of interest. It is 
not therefore a complete record of the 
contract. 


The evidence of plaintiff 2 and of the 
attestor makes it clear that the title deeds 
were handed over at least five or six days 
before the date of Exs. A and B, that the 
terms of the loan were agreed on and the 
money drawn from the fund some days 
before the title deeds wore handed over 
and that when the title deeds were handed 
over it was understood that plaintiff 2 was 
to have them scrutinized by a document 
writer. Plaintiff 2 says that the document 
writer approved the title some five or six 
days before the date of Exs. A and B. 
There is no evidence cdhtra. It is reason, 
able to infer from these circumstances that 
after this individual had approved of the 
title, the deeds remained with plaintiff 2 
as security for a loan which he had already 
agreed to advance subject to a satis, 
factory title. If this is the fact, then there 
would be a completed mortgage agreement 
anterior by some days to the writing of 
Ex. B, and the consequence is that Ex. Bi 
is admissible in evidence though unregis¬ 
tered. I find that the mortgage for Es. 1900i 
dated 2nd August 1930 is valid. 

The next question is whether it was 
binding on the joint family of Sadasiva 
and Gangadhara which existed at the time 
of its execution. Here again the evidence 
is not very detailed. Ex. A does not state 
the purpose of the loan. Plaintiff 2 states 
that Sadasiva and Gangadhara were mem. 
hers of a joint family and were running 
two businesses, one a shop at Madras, the 
other a mill at Ponneri, managing them 
by turns. He also states that Sadasiva 
signed as the manager of the joint family 
and that the borrowing was for the 
paddy business — paddy being purchased 
and milled at Ponneri and the rice sold 
at Madras shop. He says that he did 
not take Gangadhara’s signature because 
the latter was at Ponneri and he did 
not think it necessary. F. W. 4, the attes. 
tor, says that these two businesses were 
owned by the family from the time of 
Munisami, the father of the two brothers. 

It appears that in the partition suit Sada- 
siva asserted that the Madras shop belonged 
to his brother-in-law and the Ponneri pro¬ 
perty belonged to a stranger; but on the 
materials before me it seems unlikely that 
this assertion was true. In the absence of 
any other evidence I must hold that the 
mortgage of 2Dd August 1930 was raised 
for the purpose of family business by the 
naanager of the joint family and was bind¬ 
ing on the family. 
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It follows that Ex. C, the mortgage for 
Bs. 2000 executed on 19th April 1932 
after tlie separation, is binding on the joint 
family property to the extent of Bs. 1900. 
It lias not been shown how the plaintiQ’s 
mortgage right has bocomo extinguished 
and Issue 3 is found in favour of the plain- 
tills. As to the equities between plaintiDs 
and defendants 6 and 7, it seems to me 
clear that plaintiffs are entitled to substi- 
tuted security to the extent of Rs. 100 
with interest over the share of Sadasiva's 
branch and defendants 6 and 7 are enti. 
tied to substituted'BOcurity to the extent of 
Es. 2000 with interest, both these rights 
being subject to the plaintiff’s mortgage 
Ex. D for Rs. 500 over item 4. As between 
the two substituted security rights, no 
question of priority arises, for S. 48, T. P. 
Act, applies only to successive mortgages 
on the same property. It has been held in 
6 C L J 46^ that the rights in the substi- 
,tuted security of two rival claimants should 
be proportionate to the value of the origi. 
nal security as it stood on the date of 
partition. If this rule be applied, the 
plaintiffs would be entitled toone.twentieth 
of the value of item 1 as it stood at the 
time of partition and defendants 6 and 7 
to the whole of the value as on the date 
of partition of the two items mortgaged to 
them: provided that if the whole of the 
property available as substituted security 
is insufficient to meet both claims, they 
will be reduced pro rata. 

The decree will provide as follows: 
Item 1 will be sold to discharge Rs. 1900 
of the amount due under Ex. C with 
interest thereon from 19th April 1932 at 
14 annas percent, per mensem till the date 
fixed for payment, viz. three months hence 
and proportionate costs and subsequent 
interest at 6 per cent, on the aggregate 
amount till realization. Item 4 will be 
sold to realize the amount due on the 
mortgage Ex. D with interest at the con. 
tract rate till the date fixed for payment, 
viz. three months hence, and proportion, 
ate costs and subsequent interest at 6 per 
cent, on the aggregate amount till realiza¬ 
tion. Items 2 and 3 will be sold and any 
balance loft over from the sale of item 4 
will be utilized to discharge the amount 
found to be due to plaintiffs and defendants 
6 and 7 by reason of their claims to substi. 
tuted security calculated in the manner 
set forth in the previous paragraph with 

1 . Hakim Lai v. Ram Lai, (1907) 6 C L J 46. 


interest at the contract rate to the date 
fixed for payment, viz. three months hence, 
and proportionate costs of subsequent 
interest at G per cent, till realization. 
Defendant 7 as the purchaser of the equity 
of redemption in these two items will be 
entitled to avert the sale by paying the 
amount found due on those items to the 
plaintiffs. 

C.R.k./d.s. Order accordingly. 
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Burn J. 

In re Bontanathila Naranappayya 
and others — Petitioners. 

Criminal Revn. No. 460 and Petn. No. 428 
of 1937, Decided on 23rd February 1938, 
from Judgment of Sub.divisional First Class 
Magistrate, Mangalore, in Criminal Appeals 
Nos. 17, 18 and 20 of 1937. 

Madras Gaming Act (3 of 1930), S. 5 -No 
form is prescribed for warrants under S. 5 
“All that S. 5 requires is that ‘'Magistrate shall 
have reason to believe'*—If be has, be can 
issue warrant under S. 5 — No necessity to 
record reasons, 

There is no prescribed form for warrants under 
B. 5. S. 6 does not require the Magistrate to record 
any where bis reasons for believing any informa¬ 
tion the police may have given him, nor even 
the fact that be had reason to believe that any 
place is used as a common gaming house. All that 
it requires is that “the Magistrate shall have 
reason to believe,” If he has, he can issue his 
warrant, not in any particular form, but his 
warrant giving authority to a police officer to do 
certain things. [P 550 0 2; P 561011 

K. Y. Adiga and S. Ramayya Nayit 
for Petitioners. 

K. Venkataraghavachari for Pablifl 
Prosecutor — for the Grown. 

Order. The contention that the Station¬ 
ary Sub.Magistrate’s warrant was not 
issued under S. 5, Gaming Act cannot be 
accepted. The contents of the warraut 
show, as the learned Joint Magistrate has 
very properly observed, that it was in fact 
issued under S. 5, Gaming Act. I may 
remark that there is no prescribed form for 
warrants under S. 5, Gaming Act, and 
moreover that section does not require the 
Magistrate to record anywhere his reasons 
for believing any information the polio® 
may have given him. It does not evsn 
require him to record the fact that he has 
reason to believe that any place is used ^ * 
common gaming house. All that it requires 
is that the Magistrate shall have reason 
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•to believe if he hag, he can issue his The dates given in the charges are the 


warrant, not in any particular form, but 
his warrant giving authority to a police 
officer to do certain things. The require¬ 
ments of S. 5 are here complied with, and 
the learned Joint Magistrate decided rightly 
that the presumption of S. 6 of the Act was 
available to the prosecution. There was 
other evidence also on which the findings 
of the lower Courts could be based. I can 
find DO ground for interference in revision 
e.nd I dismiss this petition. 

C.R.K./r.M. Petition.dismissed. 
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Pandrang Row J. 

In re Nemichand Parakh — Petitioner. 

Criminal Revn. No. 747 and Petn. No. 
700 of 1937, Decided on 26th January 
1938, from Judgment of Third Presidency 
Magistrate Egmore, Madras, in C. C. No. 
665 of 1937. 

^ Penai Code (1860), S. 405 -Sub-pledge by 
<p1edgee of good* pawned to bim to the extent 
'Of bU interest therein is not criminal breach 
■of trust. 

What a man does within the limits of the right 
4 ^ven to him by the law cannot amount to a 
criminal offence. A pawnee or a pledgee has the 
-right to make a sub-pledge of the goods pawned to 
<him to the extent of bis interest therein. Hence a 
sub-pledge by the pledgee of the pawned goods for 
■the same amount as the debt for which the origi¬ 
nal pledge was made is not criminal breach of 
trust. Even assuming that this view Isnotcorrect, 
the pledgee making such sub-pledge in the ordl- 
■nary course of business must be deemed to have 
acted honestly under the mistaken belief as to the 
extent of bis rights as pledgee, and the sub-pledges 
of the pledged goods cannot be regarded as 
amounting to criminal breach of trust: (1866) 1 
4) B 585, Bel. on. [P 551 C 2; P 662 0 2] 

V. T. Rangaswamy Aiyangar and P. S. 

Kofchandapani — for Petitioner. 

Crown Prosecutor — for the Crown. 

Order. — The petitioner in this case, 
Nemioband Parakh, was convicted of cri. 
minal breach of trust on three counts and 
eentenoed to undergo rigorous imprison- 
ment for six months on each count, the 
(three sentences to run concurrently. The 

■charge f^ainst him was: 

That you on or about the undermentioned dates 
lat hladras being entrusted with properties stated 
•below committ^ crlmioal breach of trust (i) on 
.or about 1th April 1935 gold chain of the valne of 
Ba. 176 belonging to P. W. 1; (2) on or about 16kh 
September 1986 ruby necklace of the value of 
Be. 60 belonging to P. W. 8, and (8)'on or about 
.91at March 1936 ring of the value d Bs. 12-S-O 
belonging to P. W. 1. 


dates on which the actual pledges were 
made of these jewels by the prosecution 
witnesses concerned with the accused. It is 
nob protended that the receipt of the 
pledged jewels was itsoll a criminal breach 
of trust. Presumably the criminal breaches 
of trust alleged against the accused were 
the sub-pledges effected by the accused of 
the same jewels, for the same amounts, and 
on the same dates as the pledges with his 
financiers or khatadars Kanhiya Lai P. W. 
6 and Amir Chand P. W. 7. It is unfortu¬ 
nate that the charge should have been so 
badly drawn up as not to indicate clearly to 
the accused what it was that was charged 
against him as criminal breach of trust. It 
is however now conceded that what was 
charged against the accused was that the 
accused’s sub-pledging all the jewels on the 
same dates for the same amounts amounted 
to criminal breach of trust. This raises a 
pure question of civil law, i. e. whether 
such sub-pledging to the same extent, that 
is to say, for the same amount as the debt 
for which the original pledge was made, is a 
wrongful act, for, if such sub-pledging was 
within the rights of the pledgee, that is the 
petitioner, any snb.pledging by him cannot 
be regarded as amounting to a criminal 
offence, as it is obvious that what a man 
does within the limits of the right given to 
him by the law cannot amount to a crimi¬ 
nal offence. The question was perhaps at 
one time not entirely free from doubt, but 
it is clear to me that the authorities on 
the point are in favour of the petitioner’s 
contention, namely that as pledgee he had 
a right to sub.pledge to the extent of his 
interest in the pledged properties. The law 
on the subject in this country is to be 
found in S. 179, Contract Act, 9 of 1872 
which runs as follows : 

Where a person pledges goods in which he has 
only a limit^ interest, the pledge is valid to the 
extent of that interest. 

The words *a person' found in this sec¬ 
tion would certainly include a pledgee, if 
it can be said that he has a limited interest 
in the goods pledged with him. The leading 
English case on the point is (1866) 1 Q B 
585.^ In that case the following passage 
from Story on Bailments is quoted without 
dissent, namely: 

The pawnee may, by the common law, deliver 
over the pawn into ^e hands of a stranger fotiafe 

1 - Donald v. SuckUng, (1866) 1 Q B 686=7 B 
8 788=86 L } Q B 282 = 12 Jar (N 8} 796 = 
14 L T 778=16 W B 18. 
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custody without consideration ; or he may sell or 
assign all his interest in the pawn ; or'he may 
convey the same conditionally by way of pawn to 
another per>on. without in either case destroying 
or invalidating his security. But if the pawnee 
should undertake to pledge the property for a debt 

beyond his own.it is clear that in such a 

case he would he guilty of a breach of trust and 
his creditor would acquire no title beyond that 
held by the pawnee. 

This statement of the law in Story on 
Bailments and (18G6) 1 Q B 585‘ which 
was a case of 1866 wore in all probability 
the source from which the rule laid down 
in S. 170, Contract Act of 1872 was 
taken, In any case, it is not contended 
that the Indian law on the subject is 
different from the English law. In (1866) 
1 Q B 585‘ it is clearly laid down that 
the pawnee has a special property in the 
pawned goods, that is, he is invested with 
a right which is something more than the 
mere right of possession as in the case of a 
lien. Coekburn C. J. describes it as a right 
to deal with the thing pledged as his own, 
if the debt be not paid and the thing 
redeemed at the appointed time ; it is also 
described as inchoate right of property 
conferred upon him by the contract. In 
Halsbury’s Laws of England, Vol. 25, 
Eailsham Edition, it is stated that : 

The pawnee's special property in the thing 
pledged may be assigned to a third party by way 
of assignment of the pawnee’s interest or of a sub- 
pledge by him. Such a transfer is not inconsistent 
with the contract of pawn .so long as it purports 
to transfer no more than the pawnee’s interest 
against the pawnor, the pawnee in the meantime 
being responsible for due care being taken for the 
custody of the property. 

It is uunecessary in my opinion to go 
further into the matter as the authorities 
already quoted are sufficient to show that 
the pawnee or pledgee has the right to 
make a sub.pledge of the goods pawned to 
him to the extent of his interest, and that 
is exactly what the petitioner did in the 
present case. My attention has been called 
by the Crown Prosecutor to the proceed, 
ings of the High Court in 1871 reported 
in 6 M. H. C. E. App. 28 in which it is 
stated that a person who pledges what is 
pledged to him may be guilty of criminal 
breach of trust where the disposal is in 
violation of any direction of law or con. 
tract, express or implied, prescribing the 
mode in which the trust ought to be dis. 
charged and when such disposal is done 
with a dishonest intention. There is 
nothing in the present case to show that 
there was any express contract taking away 
the right given by the ordinary law to 
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make a sub.pledge and there is certainly 
no other evidence to show that the sub* 
pledges were made with a dishonest inten. 
tioD. On the other hand, there is no reason 
to suppose that the defence of the peti¬ 
tioner on this point, namely that ha was 
doing tliis in the regular course of business 
is not true. Apparently the petitioner is 
not a man with a large capital and ha 
carries on his money-lending business by 
lending money or pledge of jewels and 
getting the capital necessary for the pur¬ 
pose of sub. pledging the same jewels with 
his financiers for the same amounts at a 
lower rate of interest. There is nothing to 
show that this course of business was 
followed with any dishonest intention. The 
nigh Court in the proceedings mentioned 
above also stated that groat caution ought 
to bo used in drawing the inference of 
dishonesty from a breach of duty imposed 
by civil law and that whether it should 
be drawn or not is a question to be decided 
in each particular case. The High Court 
also added that; 

When the law bearing upon the case is doubtfuh 
{18GG) 1 Q B 685,1 it would be most indiscreet to 
r.u.sc the inference of dishonesty against a maa 
who has mistaken it, simply because he has mis* 
taken it. 

It would therefore follow that even if 
the view that I have taken of the rights of 
the petitioner in this case is not correct, 
still the petitioner must be deemed to have 
acted honestly under the mistaken belief 
as to the extent of his rights as pledgee, 
and the sub^pledges of the pledged goods 
cannot be regarded as amounting to crimi¬ 
nal breach of trust. It is unfortunate that 
this aspect of the case was not dealt with’ 
by the learned Magistrate but it is quite* 
possible that this omission is due to the 
fact that this aspect was not brought to his 
notice either by the prosecution or by the 
accused. In any case, the unfortunate 
result is tho conviction of a man in respect 
of acts done by him within the exercise of 
his rights, and the only consolation is that 
he was let on bail very soon after he was- 
committed to jail as a result of the conviO' 
tion. In my opinion, he ought never to- 
have been prosecuted. If the prosecution- 
had informed itself of the law on the sub* 
ject, as it ought to have done, there would’ 
have been no prosecution at all, as it would' 
have been found that, according to the- 
case for the prosecution itself, no oflfenoe^ 
had been committed. The conviction and' 
sentence are set aside and the petitioner ie 
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acquitted honourably. His bail bond is 
cancelled. 

C.R.K./d.S. Conviction set aside. 
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bQRN AND VENKATARAMANA EaO JJ. 

T. M. Subramanyan Tirumurupu and 
others — Appellants. 

V. 

T. E. Naraina Tirumurupu and another 
— Respondents. 

Appeal No. 282 of 1936 and Letters 
Patent Appeal No. 44 of.l937, Decided on 
21st January 1938, against order of Sub- 
Judge, South Kanara, D/- 12th February 

1936. 

(a) Madras Marumakkalbayam Act (22 of 
1933), S. 38 — Share of junior member in 
tarwad can be attached in execution of decree 
against him for his perional debts. 

Under the law of partnership, a partner cannot 
without the consent of his co-partners alienate his 
share so as to introduce a stranger but it is open 
to a creditor to seize and sell his share and the 
same principle would be applied to the shares in a 
joint undivided estate without nnduly interfering 
with the peculiar rights of the co-parceners in 
euch an estate. Thus the foundation of the right 
of a creditor to seize the share of a co.parccoer 
rests on the fact that he has a right to claim par¬ 
tition and convert his share in the joint property 
into separate property. 8. 38 having conferred in 
unmistakable terms upon a member who const!* 
tutes a tavazhi the right to demand partition and 
have bis share in the joint estate converted into a 
separate estate, a creditor is entitled to attach and 
eell his share in execution of decree obtained for 
bis personal debt. There has been a deliberate 
departure from and alteration made by the Legis¬ 
lature of the previous state of the law by the 
conferment of this right of partition and once this 
right Is conferred, all the necessary legal conse¬ 
quences must follow therefrom. [P 554 0 2; 

P 655 C 1] 

(b) UmiUtion Act (1906), Art. 182 (5) — 
Application for iuue of notice under O. 21, 
R* 22, Civil P. C. is step-in-oid. 

An application for the Issue of a notice to the 
jndgmenVdebtora under 0. 21, Rule 22, Civil P.C. 
U a atep-ln-^d of execution and the order made 
on such an application furnishes a starting point 
for limitation under Art. 162 (5). [P 655 C 2] 

K. KutHkrishna Menon 

for Appellants. 
K, Narayana ilfarar — for Respondents. 

Venkataramana Bao J. ~ This is an 
appeal against the order of the learned 
Babordinate Judge of South Eanara direct, 
isg attachment of the shares of the peti. 


tioners in the property of the tarwad of 
which they are the junior members in 
execution of a decree in 0. S. No. 37 of 
1931 on the file of the same Court obtained 
against them for their personal debts. The 
learned Subordinate Judge took the view 
that whatever might have been the law 
before the passing of the Marumakka- 
thayam Act of 1933, after the passing of 
that Act, their interest is attachable by 
virtue of S. 38 of the said Act. This 
view is canvassed by Mr. Kuttikrishna 
Menon. His contentions are that under the 
Marumakkathayam law by which the 
appellants are governed, there was no inter, 
est of the appellants in the property cap. 
able of attachment, that the Act has not in 
any way effected an alteration of the law 
in this respect, that the only right which a 
junior member has is a claim for partition 
under S. 38 if he fulfils the conditions but 
not otherwise, and that unless that right is 
exercised and he obtains the property by 
virtue thereof, be has no disposable interest 
therein. To appreciate the contention, it 
is necessary to define precisely what the 
interest of a junior member is in the pro. 
perty of the tarwad to which he belongs 
and how the Act has effected an alteration 
in regard to his rights in the said property. 
Under the Marumakkathayam law, no 
member of a Malabar tarwad has got any 
definite share but the property of the tar. 
wad is vested in all the members compris. 
ing the tarwad. The tarwad is impartible 
except with the consent of all the members 
or probably with the consent of the adult 
members of the family and by reason of 
this limitation no individual member can 
alienate the property nor can his interest 
therein be seized and sold in ezecution by 
a creditor for his personal debt. This 
incapacity is due to the fact of there being 
no right of compulsory partition and there¬ 
fore no light to have the interest separated 
for separate enjoyment. Nevertheless the 
interest is proprietary and a vested interest 
though joint. Itisto remedy this incapacity 
that an Act was passed to amend the law 
of partition in certain respects in order to 
confer a right of partition on the members 
of a tarwad under certain conditions and 
to enable them to have their interests 
separated so that they can deal and dis* 
pose of them subject to the conditions 
specified in the Act. It is to give effect to 
this object that 8. 88 was enacted and the 
relevant portion, so far as is applicable ta 
the pr^nt case, runs thus: 
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(1) Any tavazhi represented br the mijority ol 
tl> nii/T Djombers may claim to take its share of 
all the pr.'perties of the tarwad over which it has 
power { ili'posal and separate from the tarwad; 
pri.ivi.i.'d that no tavazhi shall claim to divideJ 
If-m the tarwad during the lifetime cf an aoecs* 
c mmon to such tavazhi and to auv l.•^boc 
tavnrhi or tavazhis of the tarwad. except with 
the c.'U.'Cnt of such ancestress, if she is a member 
of the tarwad. 


(2) The share obtained by the tavazhi shall Im! 
taitcQ by it with the incidents of tarwad property. 

Ejp’analioH .—For the purpose of this chapter 
a male member of .a tarwad or a female member 
thereof without any living child or descendant in 
the female line, shall be deemed to bo a tavazhi if 
he or she Las no living female ascendant who is 
a member of the tarwad. 


It will thus be scon that a male or 
female member of a tarwad constituting a 
tavazhi within the meaning of the expla¬ 
nation is entitled to claim partition and 
separate from the tarwad. The right of 
partition is therefore in unambiguous terms 
conferred upon an individual member who 
constitutes a tavazhi and it is conceded in 
this case that appellants 1 and 2 fulfil the 
conditions imposed by the explanation and 
constitute a tavazhi. Therefore on the 
date of the attachment in question, appel¬ 
lants 1 and 2 were entitled to claim their 
shares in the property of the tarwad and 
separate therefrom. If this right is thus 
vested in them by virtue of the Act, the 
creditor is entitled to seize and sell the 
interest which they have and which is 
capable of separation and definition. Under 
the Mitakshara law it is well settled that 
in certain provinces a member of a joint 
family is incapable of alienating his share 
for separate debts without the consent, 
express or implied, of all the other mem¬ 
bers, but this incapacity was held not to 
prevent a creditor from seizing and selling 
his share in execution of a decree obtained 
against him. This was definitely settled by 
the Judicial Committee of the Privy Coun. 
cil in a very early decision reported in 3 
Cal 198.^ They pointed out the distinction 
between the sale of a share in a joint estate 
under an execution and an alienation by 
the voluntary act of a cosharer and referred 
with approval to the observations of 
Peacock C. J. in 3 Beng L R 31.^ In that 
case one Bhagwan Lai who was a member 
of a joint family along with his nephew 
governed by the Mitakshara law, died 


1 . Deendoyal Lai v. Jugdeep Narala 
(1877) 3 Cal 198=4 I A 247=3 Sat 73C 
Suther 468=1 C L R 49 (P C). 
a. Sadabarfe Prasad Sahu v. Poolbash 
(1869) 3 Bang L R 31=12 W R 1 (F B) 


without leaving any male issue. Daring his 
lifetime be executed a possessory mortgage 
in re=:pect of his undivided share in order 
to raise money on his own account and not 
for the benefit of his family. A question 
arose after bis death whether the nephew 
could recover the property without 
redeeming the same. Their Lordships held 
that he could do so, as Bhagwandas had no 
authority, without the consent of his co. 
sharers, to mortgage his undivided share in 
a portion of the joint family property, in 
order to raise money on his own account 
and not for the benefit of the family. In 
dealing with this question. Peacock C. J. 
observed that the case of an involuntary 
alienation might be different. He remarked 
thus: 

It is unnecessary (or us to decide whether, 
under a decree against Bhagwan in bis lifetime, 
bis share of the property might have been seized. 
According to the decision in Stockes’ Reports, it 
might have been seized, but the case as against 
Bhagwan and th.at against the survivors U 
different. So long as Bhagwan lived, he had an 
interest in this property which entitled him, if 
be had pleased, to have demanded a partition, and 
to have bad his share of the joint estate converted 
into a separate estate. 

These observations were cited with 
approval by the Judicial Committee in 3 
Cal 198* above quoted and made the basis 
of their decision. In that case, their Lord- 
ships instanced the case of a partnership 
in support of the view they were enunciat- 
ing. Under the law of partnership, a partner 
could not without the consent of his 
CO. partners alienate his share so as to^ 
introduce a stranger but it is open to a 
creditor to seize and sell his share and the' 
same principle would be applied to the 
shares in a joint undivided estate without 
unduly interfering with the peculiar rights^ 
of the co.parceners in such an estate. Thus^ 
it will be seen that the foundation of the, 
right of a creditor to seize the share of a, 
co-parcener rests on the fact that he has a 
right to claim partition and convert his 
share in the joint property into separate, 
property and this position was made clear 
in a later decision in 18 Gal 157® wbeM 
their Lordships explain the scope of this 
principle at page 161 thus : 

Anyone of several members of a joint famWif ** 
entitled to require partition of ancestral proper^' 
and his demand to that effect, if it be not co^ 
piled with, can be enforced by legal . 

long as his interest is indefinite, he is 
position to dispose of it at his own hand, aou _ 

8 . Madho Parshad v. Mehrban Singh, (1891) 18 
Cal 167=17 IA 194=6 Sat 586 (P C). 
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bis own purposes ; but as soon as pirtitiou is 
made, he becomes the sole owner of his share, 
and has the same powers of disposal as if it bad 
been bis acquired property. Actual partition is not 
dn all cases essential. Au agreement by the 
members of an undivided family to bold the joint 
property individually in definite shares, or the 
attachment of a member's undivided share in 
executionofa decree at the instance of his creditor, 
will be regarded as sufficient to support the 
alienation of a member's interest in the estate ora 
sale under the execution. 

It will be seen that the attachment of a 
member’s undivided share in execution of a 
decree was put on the same footing as 
severance effected by an agreement by the 
members to hold the property in dehnite 
shares for the purpose of justifying a sale 
by a creditor, the whole basis being rested 
on the undoubted right of a member to 
demand partition and have his demand 
complied with, if necessary, by legal pro¬ 
cess. S. 38 of the Act having conferred in 
unmistakable terms upon a member who 
constituted a tavazhi the right to demand 
partition and have his share in the joint 
estate converted into a separate estate, a 
creditor is entitled to attach and sell his 
share. There has been a deliberate depar. 
fcure from and alteration made by the 
Legislature of the previous state of the law 

f y the conferment of this right of partition 
nd once this right is conferred, all the 
necessary legal consequences, must follow 
therefrom. Mr. Kuttikrishna Menon relied 
on S. 50. We are not able to see how that 
section helps him. What S. 50 of the 
Marumakkathayam Act says is: 

Notbiug contained in this Act shall be deemed 
to aSect any rule of Marumahkatbayam law, 
custom or usage, except to the extent expressly 
laid down in this Act. 

But the rule of Marumakkathayam law 
which prevented a compulsory partition 
has been abrogated to the extent indicated 
in S. 38 of the Act and it is in virtue of 
that section a junior member of a Malabar 
tarwad has got the right to demand parti¬ 
tion and a creditor acquires the right to 
have it enforced for his benefit. 

The next point urged by Mr. Kutti. 
krishna Menon is that the learned Subordi¬ 
nate Jodge erred in dic^oting an attachment 
of all the shares of the appellants whereas 
the shares of appellants 1 and 2 alone 
could be attached. This contention is 
correct. The order of the lower Court must 
therefore be modified by directing attach¬ 
ment of the shares of appellants 1 and 2 
•only. The last point urg^ by Mr. Katti. 
krishna Menon is that the exeeation appli* 


Narayanan 

cation is barred by limitation. There is no 
substance in this contention as the present 
execution petition is made within three 
years of the order made on a prior execu¬ 
tion petition wherein relief was prayed for 
the issue of a notice to the judgment- 
debtors under 0. 21, R. 22, Civil P. C. An 
application for such a relief is a step-in.aid 
of execution and the order made on such 
an application furnishes a starting point 
for limitation under Art. 182 (o), Lim. 
Act. We therefore overrule this conten- 
tion. In the result, the decision of the 
lower Court is confirmed subject to the 
modification above indicated. We direct 
each party to bear his own costs. The 
Letters Patent Appeal No. 44 of 1937 is 
also dismissed but without costs. 

C.R.K. D.s, Order modified. 

A. I. R. 193S Madras 555 
Born and Venkataramana Rao JJ. 
V. P, Krishnan — Petitioner, 

V. 

Payankalalh Narayanan Nayar — 

Respondent. 

Civil Bevn. Petn. No. 550 of 1936, De. 
cided on 21st January 1938, from order of 
Sub.Judge, Ottapalam, D/. 10th December 
1935. 

(a) Madras Marumakkathayam Act (22 of 
1933), Ss. 43 and 46 — Attachment of judg¬ 
ment-debtor's share in tarwad property — 
Pending attachment, registration of tarwad as 
impartible — Court’s order refusing to pro¬ 
ceed further with execution is revisable. 

Where a Court taking a wrong view of the law 
assumes jurisdiction or declines to exercise juris¬ 
diction it will be a matter for interference in revi¬ 
sion. CP 666 0 2] 

Where judgment-debtor’s share in tarward pro¬ 
perty U attached in execution and pending attach¬ 
ment the tarwad U registered as impartible under 
Ss. 43 and 46, the Court acts illegally in declining 
to exercise its jurisdiction by refusing to proceed 
further vrith the execution and order sale in pur* 
suance of the attachment. Its order is therefore 
revisable. 666 C 1. 2] 

(b) Madras Marumakkathayam Act (22 of 
1933), S. 43 — Attachment by creditor of 
judgment-debtor's share in tarwad property 
Attachment does not terminate by subsequent 
registration of tarwad as impartible. 

The expression "at any time” In Cl. (1) of S. 48, 
cannot be held to have a retrospective effect so as 
to defeat the rights of the attaching creditor. The 
said expression and 01. (4) of 9. 48 most be so 
oonstmed as not to defeat the rights vrhioh third 
parties had aoqalted befota registration of the 
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tarwad is effected or at any rate before the appli¬ 
cation for registration, is made. Where therefore a 
creditor has att.ached his judgment-debtor’s share 
in tarwad property the attachment does not cease 
by subsequent registration of the tarwad as im¬ 
partible. The creditor by his attachment acquires 
a right which would entitle him to bring the 
share of his judgment-debtor to .sale and the pro¬ 
perty of the tarwad in bands of other members 
can only be held by the tarwad subject to the 
right of the attaching creditor. The right of the 
creditor is not a bare right to sue for partition but 
a definite iiitere.st in the property. The only thing 
uncertain about it is the extent of the property 
which be would acquire in working out that 
interest by means of a suit for partition. 

[P 567 C 2 ; P 558 C 2] 

K. Kuttikrishna Mohod —for Petitioner. 

P. Govioda Menon —for Respondent. 
Yenkataramana Rao J. — This is an 

application to revise the order of the 
learned Subordinate Judge of Ottapalam 
confirming the order of the District Munsif 
of Ottapalam dismissing the execution peti¬ 
tion for attachment and sale of the share 
of the respondent in the property of the 
tarwad to which he belonged. The peti¬ 
tioner obtained a decree in S. C. S. No. 382 
of 1933 on the file of the District Munsif 
of Ottapalam on 29th November 1933 
against the respondent on a personal debt 
incurred by him. In execution of the same 
the respondent’s share in the tarwad pro. 
perty, which is stated to be one-ninth, was 
attached on 28tb -August 1934. A claim 
was preferred on behalf of the tarwad on 
10th September 1934 objecting to the at¬ 
tachment. While the execution petition and 
the claim petition were both pending, four 
out of the five members of the tarwad pre. 
sented a petition to the Sub.Gollector of 
Malappuram under S. 43, Marumakka- 
thayam Act for registering the tarwad as 
impartible and it was accordingly register, 
ed on 15th December 1934. This fact was 
brought to the notice of the District Munsif, 
who held that, as the order of the registra. 
tion had become final under S. 46 of the 
Act, he had no longer any jurisdiction to 
deal with the petition, and as before the 
sale the registration was efi'ected, further 
proceedings in execution could not be had. 
He tlierefore dismissed the execution peti.' 
tion. This order was confirmed by the 
learned Subordinate Judge, It is this order 
that is canvassed as illegal inTevision by 
Mr. Kuttikrishna Menon on behalf of the 
petitioner. 

A preliminary objection has been taken 
by Mr. Govinda Menon that this order is 
not liable to be revised under S. 115 Civil 


A. I. R. 

P. C. on the ground that no question of 
jurisdiction is involved in the case. It 
seems to us that the lower Court acted' 
illegally in declining to exercise its juris, 
diction by refusing to further proceed with 
the execution and order sale in pursuance 
of the attachment. Both the lower Courts 
fell into error in thinking that by virtue 
of S. 46 once the registration of the tarwad' 
is eflected, tlie Coiu t has no jurisdiction to 
proceed with the execution, The petitioner 
was not questioning the finality of the 
order of registration. The question is whe. 
ther in spite of registration the creditor in 
pursuance of the attachment is not entitled' 
to bring the property to sale. Where a 
Court taking a wrong view of the law 
assumes jurisdiction or declines to exercise 
jurisdiction, it will be a matter for inter-! 
ference under S. 115 Civil P. C. : videi6i 
Mad 536.* The very case relied on by Mr. 
Govinda Menon, namely 40 Mad 793,* is a 
case in which on a wrong view of a parti¬ 
cular section of Act 20 of 1863, jurisdiction 
was assumed and the Court interfered in 
revision, therefore overrule the preli¬ 
minary objection. The question in this 
case is, has tho attachment which has been 
eiTected ceased to subsist on the subsequent 
registration of the tarwad as impartible? 
Mr. Govinda Menon sought to contend that 
the share of a member is incapable of at¬ 
tachment but in the judgment just deli¬ 
vered in C.M. A. No. 282 of 1936,^ we have 
held, it is capable of attachment and it w 
unnecessary to deal with that matter at 
length by virtue of the Marumakkathayani 
.^ct, the position of a tavazhi is assimilat¬ 
ed to that of a member of a Mitakshara 
family in provinces where he is under an 
incapacity to alienate but nevertheless he 
has a right to claim a partition of his 
share. The position of such a member is» 
to use the language of Wallace J., 

that he has at any defioite period of time a pre¬ 
sent vested interest in the fractional share which 
would be his, if a partition was then and there 
made, and which would, by a partition at hie wUl 
and pleasure, bo converted into a separata interest. 

The question is what is the effect of ah 
attachment by a creditor of that share and 
what are the rights of a creditor which 

1 . Ramaswami Goundan v. Muthu Velapp® 

Goundan, (1923) 10 A I R Mad 192 = 711 ^ 

1039 == 46 Mad 536 = 44 M L J 1. 

2. Balakrisbna Udayar v. Vasudeva Aiyec, (1^^^ 

4 A I R P 0 71=40 I C 650=41 I A 261-40 

Mad 793 (P C). 

3. Subramanyan v. Naralna. BeporUd in (1938)- 

25 A I R Mad 553, 
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flow from such an attachment both in w 
relation to the debtor and to other mem- o 
■hers of the family ? The effect of such an o 
attachment in consequence of the death of o 
€uch a member of a joint family as the one s 
indicated above, subsequent to the attach- c 
ment was considered by their Lordships of f- 
the Privy Council in 5 Cal 148.^ Their r 
Lordships held that the executing creditor r 
would acquire a valid charge upon the e 
land to the extent of the member s share c 
and interest therein which could not be t 
defeated by his death before the actual t 
sale. Thus, in spite of his death it was i 
hold that the execution creditor would be I 
competent to bring that share and interest 
to sale and the purchaser at such a sale 1 
would be entitled to have that share : 
separated by means of a suit for partition. ' 
It was on the basis of this decision our 
High Court took the view in 49 M L J 
that even an attachment before 
judgment would prevent the right of survi* 
vorship operating to the prejudice of a 
creditor who had effected an attachment 
if a decree was subsequently obtained in 
the suit. In that case no doubt it was 
held that the share would still survive to 
the other members of the family but only 
eubject to the rights of the attaching 
creditor. It is unnecessary to consider 
whether the survivorship is completely 
lost or lost to the limited extent indicated 
in that judgment. But, it is clear from the 
Privy Council decision that the cessation 
of interest of a debtor in consequence of his 
death would not affect the right of a credu 
tor to have the property sold for the 
aatisfaction of the debt by virtue of the 
attachment effected by him, that ia the 
attachment confers upon him a right which 
could not be put an end to. 

If this is the view taken in relation to 
•the cessation of interest in consequence of 
the death of a member, it follows that the 
right acquired by the attaching creditor is 
■not a defeasible right and no act of the 
debtor or any other member of the family 
wWch brings about the termination of 
that interest would operate to the prejudice 
of the said right. Therefore, on the date of 
the registration of the tarwad as imparU- 
ble, the petitioner had acquired a right 


4. Botel Banal Khan v. Bheo Perahad Blngh, 
( 18 M) 6 OaU48 = 6 1 A 88 = 4 Bat 1 = 4 
OLB936(PO). ^ , , 

6. Bankaialinea Modallat v. Offldal Baeelver m 
T innsrally. (1936) 18 AIB Had 7S=93 1 0 
004=49 U £i 7 616. 


which would entitle him to bring the share 
of the respondent to sale, and the property 
of the tarwad in the hands of the other 
members can only be held by the tarwad 
subject to the rights of the attaching 
creditor. The expression “at any time in 
Cl. (1) of S. 43 cannot be held to have a 
retrospective effect so as to defeat the 
rights of the attaching creditor. The said 
expression and Cl. 4 of S. 43 must be so 
construed as not to defeat the rights which 
third parties had acquired before the regis¬ 
tration of the tarwad was effected, at any 
rate, before the application for the regis. 
tratioD was Doade. Id 59 Mad 693, the 
view was expressed that if a member of a 
family expresses his intention to become 
separated from the family the intention so 
expressed would operate as severance of 
status from the family aud the subsequent 
registration of the tarwad as impartiblei 
would not prevent the disposal of hisl 
interest by him as his separate property ; 
otherwise the construction of S. 43 
render the right granted under S. 38 illu¬ 
sory. The language of S. 43, 01. 4 lends 
support to this view. What it says is, it is 
only on registration that the provisions of 
Ch. 6 will not apply, that is until registra- 
tion the rights of a tavazhi under S. 38 
would not be affected and if such rights 
were exercised and the law attaches to 
such exercise certain legal consequences, 
they cannot be rendered nugatory by the 
subsequent registration. Mr. Govinda 
Menon contends that we ought not to 
apply the principles deduced from decisions 
dealing with cases under Mitaksbara law to 
cases arising under Marumakkathayam law 
and for that purpose relies on the observa- 
tions in 21 M L W 215^ at p. 219 which 
are to this effect; 

It seems to me that Malabar law being ossen- 
I tlally Customary law, the process of solving ques- 
tions, as they arise for decision, by extending the 
I operation of a custom by analogy or by applying 
I “Inferen ce s" from the Hindu law, unless In the 
, utter absence of evidence as regards custom is 
bound to create a divergence between the Court 
' made law and the Customary law as observed by 

f the people. . 

) Id the first instance, we are not seeking 

( to extend the operation of any custom by 
- analogy or applying an inference drawn 
t from Hindu law. The principle of the 


J 6. Kunchl Amms v. Meenakshi Amma, (1936) 23 
* AIB Mad 165=160 1 0 691=69 Mad 693— 
,1 70 M L 7 114. 

0 7. GopaU Nair v. ^alt, (1W6) 12 A I B 
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decision in 5 Cal IIS^ is not based upon 
any peculiar doctrine of Mitakshara law 
because by that law alienation, either 
voluntary or involuntary, is prohibited and 
in fact their Lordships applied certain 
general principles which would follow from 
certain admitted legal relationships. From 
the admitted right of a co.parcener to claim 
partition their Lordships applied the prin. 
ciple deducible from the law of partner, 
ship that it is open to a creditor to attach 
the share of a member who at law can 
claim partition and have his share sepa. 
rated, and once that share is brought under 
the control of the Court, their Lordships 
held that a creditor would acquire a charge 
or a lien which would enable him to have 
that lion worked out by selling the pro. 
perty in satisfaction of his debt. We there¬ 
fore do not think that any Customary law 
is infringed by the application of the prin. 
ciples deducible from the said decision. 
They follow from the rights which the 
members have now acquired by statutes 
which have modihed the customs of 
Malabar. 


It is next contended by Mr. Govinda 
Menon that even assuming that the said 
decisions are applicable, what could be 
attached, sold and purchased is an equity to 
file a suit for partition and before a suit is 
filed and the share is separated, the right 
comes to an end and there would bo noth, 
ing to sell. In support of this contention ho 
relied on certain cases, namely, 38 Mad 
684** at p. 686, 39 Mad 265^ and parti, 
cularly the observationsof Bakewell J. in 38 
Mad 684,^ which were approved and made 
the decision of a Division Bench in 56 Mad 
534.^“ So far as the decisions in 38 Mad 
684® and 39 Mad 265® are concerned, they 
hold that where there is an alienation of 
the share of a member of a joint family, 
either voluntary or involuntary, the alienee 
does not become a tenant-in. common with 
the other members of the family and until 
partition is effected, he will not be entitled 
to claim any mesne profits from the date 
of the alienation. It is not necessary for us 
to go into this question because that does 


8 Nanjayya v. Shanmugha. (1914) 1 A I R Mad 
440=22 I C 555=38 Mad 684=26 M L J 
676. 


9. llahamkb of Bobbiin , Venkataramanajulu 
NaidUl (1915)2 AIR Mad 463=25 IC 5P5 
=39 Mad 265=27 M L J 409. 

T Jo Pillai, (1933) 

=64 ^ ^ 122=66 Mad 634 


not arise here and it is open to argument 
that this view is not in any way incou. 
sistent with the principle laid down in the 
decisions adverted to by us because their 
Lordships in 3 Cal 198* clearly indicated 
that the rule of partnership law which 
enables a creditor to seize and sell the 
share of a partner can Ije applied to the 
shares of the members of an undivided 
estate without unduly interfering with the 
peculiar status and rights of the copar. 
ceners in such estate. But he laid consi. 
der.able emphasis on the observations of 
Bakewell J., in 38 Mad 684’ at p. 692 
which are to this effect : 


o.ace ;qc iransiereo only acquiros an equity to 
compel .1 partition be bn- only a right iu per* 
.■cn.iia and not a right in rem. 

Jackson J. in 56 Mad 534'** cites with 
approval this observation and holds that 
according to the true view an alienor can. 
not part with more than he has got and as 
the right of alienor becomes extinct upon 
his death the right of the alienee becomes 
extinct also: but however he is precluded 
from taking this view in cases of death on 
account of the definite pronouncement of 
the Privy Council by which he is bound, 
but he is not prepared to import other 
exceptions. With great respect to the 
learned Judges we may observe that the 
view taken proceeds on a complete mis- 
apprehension of the decisions on which the 
said observations are based. It is not 
possible to understand what exactly was 
meant by the words **a transferor only 
acquires a right in personam and not a 
right in rem”. If a right in personam is 
understood to be a right available against 
certain persons only and uot against all the 
world, of course the right of an alienee to 
file a suit for partition is only a right in 
personam against the members of the 
family, but it is a right iu rem in so far as 
be has got a vested right in the interest 
acquired by him available against all thfl 
world. If the decisions of the Privy Council 
are closely examined, it will be seen that 
what is sold and what the purchaser 
acquires is not a bare right to partition but 
a definite interest in the property; the only 
thing uncertain about it is the extent of 
the property which he would acquire in 
working out that interest by means of » 
suit for partition. In 3 Cal 198* tj® 
declaration itself was to the effect that tw 
purchaser at the execution sale has acquire 
the share and interest of the meinb®^^ 
the property which was attached and so*® 
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and that he ^as entitled to take such 
proceedings as he was advised to have that 
share and interest ascertained by partition. 
In 5 Cal 148* their Lordships observe 
thus: 

The effect of the execution sale was to transfer 
to the respondents the undivided share in eight 
annas of Mouza Bissumphurpoore, which had 
formerly belonged to Adit Sabai (the member 
whose share was attached) in his lifetime; and 
their Lordships are of opinion that notwithstand¬ 
ing his death, the respondents are entitled to work 
out the rights which they have thus acquired by 
means of a partition. 

In fact the declaration was made to the 
following effect: 

An order declaring that, by virtue of the execu¬ 
tion sale to them, the respondents acquired only 
the one undivided third share in the eight anna 
share of Mouza Bissumphurpoore. in the pleadings 
mentioned, which formerly belonged toAditSahai, 
with such power of ascertaining the extent of such 
third part or share by meaus of a partition as Adit 
Sahai possessed in his lifetime; and ordering that 
the appellants be confirmed in the possession of 
the said eight anna share of Mouza Bissumphur¬ 
poore subject to such proceedings as the respon¬ 
dents may take in order to enforce their rights 
above declared. 

In 10 Cal 626“ Sir Richard Couch, who 
delivered the judgment of the Judicial 
Committee, after referring to 3 Cal 198,* 
made the following observations: 

The interest which is purchased is not, as 
Mr. Doyen argued, the share at that time in the 
property, but it is the right which the father, the 
debtor, would have to a partition, and what would 
come to him upon the partition being made. 

These observations have sometimes been 
misunderstood as leading to the conclusion 
that the purchaser did not acquire any 
share at all but a bare right to partition. 
But the subsequent observations of Sir 
Richard Couch make the position very 
clear. In that case, the position was that if 
there was no partition, the father and son 
would each be entitled to a half but if a 
partition was effected, the wife would be 
entitled also to a share, so that if a parti, 
tion be deemed to have taken place at the 
date of the transfer, the property would 
have to be divided into three shares and 
what tlw alienee would get would be only 
a third and not a half. That is why their 
Lordships made the observation that '* the 
interest which is purchased is not, as 
Mr. Doyen argued, the share at that time 
in the property.” Emphasis will have to be 
laid on the words 'at that time.” The 

11. Hardl Naxain Saha v. Bodax Pezkaih Mlsdx, 
10 Cal 62^11 I A 28=4 Sax 610 


effect of these Privy Council decisions iiv 
very clearly stated by Bhashyam Aiyan. 
gar J. in 25 Mad 690'" at p. 716, thus : 

According to the theory of an undivided Hindu 
family, each member has a present vested interest, 
which, by a partitiou at his will and pleasure, 
can be converted into a sep.irate iutere^t. The 
judicial decisions hive recognized that such inter¬ 
est is transferable either in whole or in part for 
value and that the transferee therefore takes a 
vested present interest. What is tr.ansfcrred to him 
is thus a present vested interest and not a future 
contingent interest, uncertain and fluctuating, 
until the transferee actually effects a partition— 
even assuming that such contingent and possible 
future interest could legally be transferred : (vide 
S. 6 (a), T, P. Act). The transfer in question ope¬ 
rates upon the vested interest which the transferor 
had in the family property just before the alien.a- 
tion and the same is converted for the benefit of 
the transferee into the separate share and interest 
of the transferor by a partition of the family 
property at the time of such alienation. The 
estate that is transferred to and vested in the 
alienee is not an “ equitable interest" as under¬ 
stood in the English law. but a "legal estate" 
which has to be reduced into possession by the 
alienee standing in the shoes of the transferor and 
effecting a partition on the footing on which the 
family and the property both stood at the time ol 
the transfer. 

It is unnecessary to deal with the view 
taken herein or by the Division Bench- 
in 56 Mad 534,*° as to whether the actual' 
share to be allotted to the alienee is to be 
determined as on the date of partition as 
held in 14 Mad 408,*^ or as on the date 
of the alienation as held in 35 Mad 47,**' 
because that question does not arise at 
present. Mr. Govinda Menon next relies- 
on S. 64, Civil P. 0. and on the decision 
of the Privy Council in 13 Lab 702*® and 
contends that the only thing prohibited by 
the attachment is a private transfer and 
that the subsequent registration of the tar. 
wad is not affected by it. We are inclined 
to consider that this contention is irrele- 
vant-and unsound. S. 64, Civil P. 0., has in 
our opinion no, bearing on the question 
under discussion. It does not say when an 
attachment terminates; for example, death 
does not terminate an attachment and after 
the death of a jndgment-debtor, further 
proceedings can be had by bringing the 


12. Aiyagarl Yenkataramayya v. Aiyagari Bam* 
ayya, (1902) 26 Mad 690 (F B). 

18. Bangasaml v. Krlshnayyan, (1891) 11 Mad 
106=1 M L J 603 (F B). 

11. ChinnapUlai v. Ealimuthn Cbetti, (1912) 85 
Mad 17=9 1 0 696=21 M L 7 216. 

16. Afxal y, Abdol Rahman, 
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lej’al representatives of the judgment deb. 
tor on record without a fresh attachment. 
The question in this case is whether the 
subsequent registration terminates the 
attachment pending on the date of the 
registration. Again the case in 13 Lah 702‘^ 
only decides that where the interest of one 
of several cosharers in some of the pro. 
perties held jointly by them is attached in 
execution of a decree against him and those 
properties are subsequently allotted to the 
other cosharers in pursuance of a decree 
passed in accordance with an award effect, 
ing partition in an arbitration without the 
intervention of the Court, it would not 
amount to a private transfer within the 
meaning of S. 64, Civil P. C. It therefore 
has absolutely no bearing on the facts of 
this case. We are therefore of the opinion 
that the subsequent registration of the tar. 
wad as impartible does not preclude the 
Court from proceeding with the execution 
petition and directing a sale of the pro. 
perby. Wo accordingly set aside the orders 
of the lower Courts and remand the peti¬ 
tion to the Court of the District Munsif of 
Ottappalam for disposal according to law 
in the light of the observations contained 
in this judgment. Costs will abide the 
■result. 

C.R.K./d.S. Petition remanded. 
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Madhavan Nair and'Stodart JJ. 

Durairangam Pillai — Appellant. 

V. 

Govindarajulu Naidu and another — 

Eespondents. 

Appeal No. 248 of 1932, Decided on 
29th November 1937, against decree of 
Sub-Judge, Tanjore, in 0. S. No. 28 of 
1931. 

Civil P. c. (1908), O. 7, R. 11 (c) and S. 149 

—Plaint iniu^ciently itamped filed on last day 

of period of limitation—Court allowing certain 
time for payment of deficit court-fee — Pro. 
per court'fee paid within time allowed but 
beyond period of limitation for suit—Suit is 
not time-barred. 

Where a plaint Insufficiently stamped Is filed 
on the last day of the period of limitation and is 
returned by the Court allowing certain time for 
payment of the deficient court-fee, the suit is not 
barred If the proper court-fee U paid within the 
time allowed by the Court but beyond the period 
of limitation for the suit, because reading 0. 7, 
R. 11 together with 8. 149 the payment of the 
deficient court-fee within the time allowed by the 


Court has the same effect as if the court-fee had 
been paid in the first instance, that is on the 
date when the plaint was first presented : AIR 
1917 P C 179. Distiri'i. [B.562 C 1] 

S. V. Venugopalachari — for Appellant- 

K. Venkataraman —for Respondents. 

Madhavan Nair J.—Defeudant 2 is the 
appellant. He is the surviving son of one 
Ramaswami Pillai who died in October 
1926. The plaintiff instituted a suit against 
the appellant and his brother for the 
recovery of a sum of Rs. 5250 for principal 
and interest due on a promissory note 
dated 4th October 1925 executed by their 
late father. The promissory note was for 
Rs. 3750. The plaintiff's case is that the 
money was lent to Ramaswami Pillai and 
that the promissory note was executed by 
him at Tanjore between 8 and 9 A.M. on 
4th October 1925. The promissory note 
recites that the money was borrowed by 
the deceased for his contract business. The 
deceased was a P. W. D. and Abkari Con. 
tractor, on a large scale with his head 
quarters at Cuddalioro in the South Arcot 
District. The appellant, his brother, con- 
tended that the promissory note was a 
forgery, that their father had no necessity 
to borrow money and that the plaintiff 
had no means to lend the money. They 
also contended that the suit was barred by 
limitation. The lower Court held that 
Ramasami Pillai executed the suit promis. 
sory note and borrowed money thereunder 
from the plaintiff. It also held that the 
suit was not barred by limitation. We 
will first deal with the case on the merits 
and then deal with the question of limita¬ 
tion. 

The promissory note is Ex. A. It is 
executed by a Ramaswami Pillai and is 
attested by five persons all of whom have 
been examined except one, Venkatesa Aiyer, 
who is dead. The witnesses examined are 

P. Ws. 1. 2. 3, 4 and 5. P. W. 4 is also the 
writer of the document. P. W. 1 is the 
plaintiff, the promisee under Bx. A. All of 
them speak about the execution of the 
promissory note by Ramaswamy Pillai and 
the payment of money thereunder in their 
presence. P. W. 2 knew Ramaswami Pillai 
since 1918 (the date 1928 in the evidence 
must obviously be a mistake) and 
latter wrote to him Ex. K series dated 
January and March 1925. There wert 
joint decrees against this witness ano 
Ramaswami Pillai. He knows his signature 
well as he has seen him signing on many 
occasions. He swears that the signature m 
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the promissory note is that of Ramasami 
Pillai. Plaintiff and his other witnesses also 
swear that the promissory note bears the 
signature of Kamasami Pillai. The most 
important piece of evidence given by the 
plaintiff in support of his case consists of 
two documents, Exs. E and E-1. These 
are postcards alleged to have been written 
'by Kamasami Pillai to the plaintiff. In 
Ex. E, dated 28th March 1926, he says 
that he has been ill, that it was not there, 
fore possible for him to collect the amounts 
due to him and that “I shall discharge the 
note within June, July." In Ex. E.l dated 
6th July 1926 he says that he received the 
card written by the plaintiff, that his ill 
health still continues and that be is “very 
anxious to settle your amount as early as 
possible.” These cards, if they were writ, 
ten by Kamasami Pillai, would consider¬ 
ably strengthen the truth of the plaintiff’s 
case. 

The case of the defendants on this point 
is that the signatures appearing in the 
cards are not those of Kamasami Pillai. 
They sought to show that these letters 
must have been forged because they were 
not produced with the plaint in the 
suit and that the postal seal may well 
have been affixed on the cards without the 
knowledge of the postal authorities. These 
euggestioDS cannot be accepted. Though 
not produced with the plaint, evidence 
shows that these documents were produced 
within the time allowed by the Court; and 
there is no evidence to show that they did 
not pass through the Post Office, though 
with respect to Ex. 3, a document produced 
in the case by the defendants, such a 
complaint is not unfounded. P. W. 2, who 
knows the signature of Kamasami Pillai, 
says that Exs. E and E.l bear bis signa. 
ture and these letters were written by him. 
P. W. 1 is another witness who says that 
Exs. E and E.l bear his signature. Ex. H 
-series are letters written by Kamasami 
Pillai to one Sadasivam Pillai. P. W. 1 
says that they also bear the signature 
of Kamasami Pillai. P. W. 6, the kari. 
asthan of Kamasami Pillai, says that 
Exs. E and B-1, A and H series and K 
series bear bis signature. The evidence of 
P. W. 2 and P. W. 6 with regard to the 
signature of Kamasami Pillai appearing in 
the documentSi is very important as the 
-one knew him well and the other was bis 
kariyosthan for four or five years. P. W. 2 
aays that Ex. E was written by Venkata- 
cayya PUlai. No doubt this person appear- 
1986 M/71 Si 72 


ing as D. W. 3 denies that ho wrote Kx. E; 
but it is verv significant that he does not 
say that the letter does not bear the signa- 
ture of Kamasami Pillai. Here, we may 
say that there is no evidence on the defen. 
dant’s side to show what the actual signa. 
ture of Kamasami Pillai according to them 
is. There has been no attempt on their 
part to show that what is stated to be the 
signature of Kamasami Pillai as appearing 
in these documents is not his signature, nor 
have the defendants, the sons of Kamasami 
Pillai, who may ordinarily be expected to 
know their father’s signature, gone into 
the box to deny that the signature appear¬ 
ing in Ex. A is their father’s signature. 
We have compared the signature in Ex. A 
with those appearing in Exs. K series, H, 
E and E.l and are considerably impressed 
with their similarity. 

If the above large volume of evidence 
adduced on behalf of the plaintiff can be 
accepted, then it must be held that the 
plaintiff has proved his case. But the 
defendants contend that the whole case is 
false mainly for two reasons: (1) that the 
plaintiff at this time could not have had 
any money to lend to Kamasami Pillai, 
and (2) that at the time when the promis- 
gory note was said to have been executed, 
Kamasami Pillai was at Guddallore and 
not at Tanjore. (After discussing evidence 
the judgment proceeded further.) Taking 
the evidence as a whole the position is 
this. The evidence that the defendants 
have adduced to show that the plaintiff 
was in impecunious circumstances at the 
time of the execution of the promissory 
note, that he received a cheque from the 
District Board Engineer at Cuddallore on 
the date of the promissory note and that 
he did not enter the amount in his account 
books, is not strong enough to disprove 
the plaintiff’s case, which is established by 
the testimony of various witnesses who 
saw the actual execution of the promissory 
note and the payment of money there, 
under. The evidence of the plaintiff, oral 
and documentary, also proves that Ex. A 
bears the genuine signature of Kamasami 
Pillai. We entirely agree with the opinion 
of the learned Judge that the suit note is 
gennine, and it was executed by the 
deceased Kamasami Pillai, father of the 
defendants. 

The next point for decision is whether 
the suit is barred by limitation. The facts 
relating to this point are as follows. The 
plaint was presented on 4tb October 1928, 
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the last day of the period of limitation, 
with a ono rupee stamp thereon. It was 
returned with an endorsement on 5th 
October 1928 giving two weeks’ time for 
payment of the deficient court.fee. It was 
re-prcsentcd on 19th October 1928 praying 
for a further two weeks' time to comply 
with the requirements. It was granted on 
20th October 1928 and the plaint was 
re-presented on 3rd November 1928 paying 
the required court.fee. Full court-fee hav- 
ing been paid only on 3rd November 1928, 
it is argued that in the circumstances the 
suit is barred by limitation. 0. 7, B. 11 fc), 
Civil P. C., suggests that the Court may 
admit a plaint though it is written on 
paper insulliciently stamped if the plain- 
tiff on being required by the Court sup. 
plies the requisite stamp paper within the 
time allowed by it. That is what has been 
done in this case. Under the Code of 1882, 
there was a confiicb of decisions on this 
point. This conflict has now been set at 
rest by the enactment in the new Code of 
S. 149, which runs as follows: 

Where the whole or any part of any fee pres¬ 
cribed for any document by the law for the time 
being in force relating to court-fees has not been 
paid, the Court, may in its discretion, at any 
stage, allow the person by whom such fee is pay* 
able, to pay the whole or part, as the case may 
of such court-foe; and upon such payment the 
document, in respect of which such fee is payable, 
shall have the same force and effect as if such fee 
had been paid in the first instance. 

It follows from this section that when 
in circumstances like the present the defi. 
cient court-fee was paid and accepted by 
the Court, the document should have the 
same effect as if the court-fee had been 
paid in the first instance, that is, on the 
date when the plaint was first presented. 
This date was before the expiry of the 
period of limitation though it was on the 
last day of the period. We must therefore 
hold that the suit is not barred by limita¬ 
tion. The whole point is very clearly con, 
sidered in Mulla's Commentaries on the 
Code of Civil Procedure in Point No. 3 
under Cl. (c) of 0. 7, E. 11, to which refer- 
ence may be made in this connexion. As in 
the circumstances of this case no question 
of limitation arises, the decision in 41 Mad 
412^ relied on by the appellants’ learned 
counsel does not apply. We may also draw 
attention to the decision in 24 C L J 88^ 

1. KrUhoasami Panikondar v. Ramasami 
ObeUiar, (1917) 4 A I R PC 179=43 I 0 493 
=46 I A 25=41 Mad 412 (P 0). 

2. Priyanath, v. Meyan (1916) 8 A I R Cal 616= 
29 1 0 571=24 0 L J 88. 


which says that discretion exercised by 
the Court below according permission for 
paying the deficient court-fee should not 
be interfered with by a Court of Appeal. 
Reading 0. 7, E. 11, with S. 149, Civil* 
P. C., it is clear that the contention that 
the suit is barred by limitation should be 
overruled. For the above reasons, the appeal 
fails on both the points argued before us 
and is dismissed with costs. 

C.R.K./d.s. Appeal dismissed. 
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Pandrang Row and 
Venkataramana Rao JJ. 

Samanthan Karakkattitahil Eamma. 
ran Nambiyar and another —Appel¬ 
lants. 


V. 

Patappayil Koman and others —Res- 
pondents. 

Appeal No. 476 of 1931, Decided on 
13th September 1937, against decree of 
Sub-Judge, Tellicherry, in 0. S. No. 22 of 
1929. 

(a) Malabar Law — Kanom — RedenapUon— 
Deed dUlinctly providing that amount bor¬ 
rowed thereunder should be paid at the time of 
redemption of prior kanom — Prior mortgage 
cannot be redeemed unless mortgagor offers 
to redeem both. 


Where a mortgage deed distinctly provides that 
the amount borrowed thereunder should be paid at 
the time of the redemption of the prior kanom, 
the mortgagor is not entitled to redemption nnless 
he offers to redeem both the mortgages : d Z R 
1927 P C 32. Rel. on. {P 564 C 1) 

(b) Mortgage —Redemption—Mortgage sought 
to be redeemed specified, but property misdei' 
cribed —Suit should not be dismissed. 


By reason of a mete misdescription of the pro¬ 
perty in the plaint by the plaintiff suing fof 
redemption of certain specific mortgage, the Court 
should not visit the plaintiff with the extreme 
penalty of dismissal. [P 564 C 2) 

(c) Malabar Law — Kanom — Mortgage of 
undivided share — Suit for redemption without 


partition is maintainable. 

A tenant-in-common can mortgage hisundividw 
interest in a property. Where an undivided half » 
mortgaged by a person who owns that undivided 
half, it is not open to the mortgagee to resist 
redemption and he is bound to deliver, on tender 
of the mortgage amount, the title deeds renting 
the mortgaged property and such possession as n 
took from the mortgagor in respect of the unmvw- 
ed half, though the mortgagee Is himself 
mortgagee of the other half. It is wrong ® u 
to maintain that a suit for redemption of su 
mortgage cannot lie without partition. _ 

[P664C2;P 666 Cli 

P. Govinda Menon — for AppelhTits. 

A. Atchuthan Nambiar and 0. T* 
Nambiar — for Bespondenis. 
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Yenkataramana Rao J.— This is an 
appeal from the decree of the learned Sub¬ 
ordinate Judge of Tellicherry dismissing 
the plaintiff’s suit for redemption of three 
mortgages in favour of defendant 1. The 
mortgages are described in para. 6 of the 
plaint as follows : (1) an othi dated 14th 
February 1863 for a sum of Rs. 3000, (2) 
a kanom dated 17th April 1871 for a sum 
of Rs. 350 and (3) a kanom dated 2nd 
February 1889 for a sum of Rs. 400. The 
properties secured under these mortgages 
originally belonged to Etakkalavan tarwad 
which became divided into two tavazhi 
tarwads known as Thekkinakoor and Patin- 
hattakoor. This division is admitted by all 
the parties to the suit. The case of the 
plaintiff is this. Items 1 to 16 of the plaint 
schedule, which have been described as 
certain speci6c halves of certain hills, fell 
to the share of Patinhattakoottil tarwad 
and they were mortgaged on 7th September 
1883 by the then karnavan in favour of 
one Koroth Veettil Krishnan. The said 
Krishnan filed a suit (0. S. No. 467 of 1889) 
on the file of the District Munsif's Court 
at Kavvai on the said mortgage, obtained 
a decree and in execution thereof brought 
the properties to sale and purchased them 
himself. Subsequent to the said purchase, 
he assigned the said properties to a pre- 
decessor-in-title of the plaintiff by a deed 
dated 8th June 1892. On the basis of that 
assignment, the plaintiff filed a suit for re. 
covery of possession but he was met by the 
plea taken on behalf of the defendant 1 
that be should sue for redemption before 
asking for possession. He had therefore to 
abandon the said suit and this suit has 
been subsequently filed. It may be noticed 
that the othi and the two kanoms refer, 
red to above were executed in favour 
of defendant 1 by the Patinhattakoottil 
tarwad. Excepting items 1 and 16, the 
remaining items 2 to 15 appear to be the 
subject-matter of one or other of the mort- 
gages in favour of defendant 1 along with 
certain other, items in the plaint schedule 
which did not form the subject.matter of 
the deed of assignment in favour of the 
plaintiff's predeoessor.in.title. 

Defendant 1, while alleging that the othi 
and the two kanoms in his favour do subsist 
and that they are liable to be redeemed, 
pleads that the properties mortgaged under 
these three deeds were not specific items 
with specific boundaries but undivided 
halves owned and possessed by the Patin- 
hattakoor tarwad in the items which from 


the subject-matter of the said mortgages 
and therefore the suit for redemption 
without a partition of the said items is not 
sustainable. Ho also alleged that there was 
a Purankadom dated 3rd December 1887 
in and by which a sum of Rs. 410 was due 
and payable and according to the stipula- 
tion in that deed the amount was payable 
at the time of the redemption of the kanom 
dated 2nd February 1889. The plaintiff 
denies his liability to redeem the said 
mortgage and this is also one of the sub. 
ject-matters in issue between the parties. 
Defendant 2 inter alia pleaded that items 
1 and 16 were never owned either by 
Patinhattakoottil tarwad or Thekkinakoor 
tarwad, that one half of the hills referred 
to in items 2 to 10, 13, and 15 out of the 
properties mentioned in the plaint schedule 
were owned by Thekkinakoottil tarwad 
which is now vested in him, that he is not 
willing that the suit property should be 
partitioned but should the Court be of 
opinion that the plaintiff’s suit is sustain- 
able, relief can be granted without parti, 
tioning the properties. He also owns Jenmi 
interest in items 17 to 23. Defendant 4 
opposed the claim for redemption of item 1 
on the ground that there was an othi in 
favour of his tarwad created by the original 
Etakkalavam tarwad in or about 1883 and 
the suit for redemption of that othi is 
time-barred and the plaintiff has no cause 
of action to sustain the suit. Defendant 5 
set up an independent title in respect of 
items 16. 

The learned Subordinate Judge on a 
consideration of the oral and documentary 
evidence in the case came to the conclusion 
that items 1 and 16 did not form part of 
the subjeot.matter of the mortgages in 
favour of defendant 1, that the defendant 
4*8 claim in respect of item 1 should be 
allowed, as also the claim of defendant 5 
in respect of item 16. In regard to the 
other items, his finding was that there was 
division of the original Etakkalavan tarwad 
into two tarwads, Patinhattakoottil and 
Thekkinakoottil, that each possessed an 
undivided moiety in the properties which 
formed the subject-matter of the mortgages 
and that each separately mortgaged its 
undivided half to defendant 1. He there, 
fore thought that the plaintiff had miscon- 
ceived bis remedy and that he ought to 
have sued for partition and redemption 
of one half of the properties and that he 
not having chosen to do so, this sait was 
liable to be dismissed and he accordingly 
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(lirjtnissed the suit. The learned Subordi. 
nate Jud^e also ascertained the amount 
found flue and payable including the Puran- 
kadom amount as Rs. 6183.13.11 and this 
finding has not been challenged in this 
appeal subject to the appellant's liability 
for the Purankadom amount. Plaintill 2 
preferred this appeal and he having died 
during its pendency, his legal representa. 
tive, who has been brought on record, 
continues the same. 

So far as items 1 and 16 are concerned, 
the finding of the learned Subordinate 
Judge cannot be disputed and it is sup¬ 
ported by the documentary evidence in 
the case. The principal attack of Mr. 
Govinda Meuon is as regards the dismissal 
of the suit by the learned Subordinate 
Judge. His argument is that the learned 
Subordinate Judge should on the evidence 
on record have held that there was a 
division by metes and bounds between the 
two tarwads PattinhattakoorandThekkina. 
koor and even assuming his finding that 
only an undivided half was mortgaged in 
favour of defendant 1 by the Patinhatta. 
koor tarwad to be correct, the suit is not 
liable to be dismissed bub the learned 
Judge should have at least permitted an 
amendment of the plaint and given the 
appropriate relief on the result of the find- 
ing arrived at by him. He also attacked 
the finding of the learned Subordinate Judge 
in regard to the declaration of the plain, 
tifif's liability to pay the Purankadom 
amount. This second contention can be 
disposed of briefly. The deed dated 3rd 
December 1887 distinctly provides that 
the amount borrowed thereunder should 
be paid at the time of the redemption of 
the prior kanom and when there is a stipu- 
labion in the deed to the said effect, the 
mortgagor is nob entitled to redemption 
unless he offers to redeem both the mort¬ 
gages. The law certainly is that he is bound 
to redeem : vide 50 Mad 180b We think 
the learned Subordinate Judge is right in 
the view he has taken. Therefore the find, 
ing in regard to the amount declared to 
be due by the learned Sudordinate Judge 
including the amount due under puranka. 
dom must therefore be confirmed. 

In regard to the question whether there 
was a division by metes and bounds of the 
various properties possessed by Ettakala. 
van tarwad between the two tarwads 

1. Ramanyanimgar v. Maharaja of Vonkata- 
giri, (1927) 14 A I E P 0 32=100 I 0 8C=64 
I A 68=60 Mad 180 (P C). 


Patinbattakoottil and Thekkinakoottil, at 
any rate regarding the properties which 
form the subject.matter of the suit, the 
learned Subordinate Judge based his con- 
elusion that there was no such division 
mainly on the documentary evidence in the 
case. On a consideration thereof, it seems 
to us that the learned Subordinate Judge's 
finding in regard thereto is correct. He 
has very fully discussed the matter and it is 
unnecessary for us to deal with it at length. 
Exs. 3. 4, 7 and 8 seem bo point to the 
fact that on the dates of those documents 
the properties dealt with under these deeds 
wero held in joint right. The inference 
therefrom seems to be reasonable that 
what was mortgaged to defendant 1 must 
have been the undivided half possessed by 
tho rospoctivo tarwads. On that finding 
the question is, is the plaintiff's suit liable 


to be dismissed ? The relief which the 
plaintiff sought is in substance a relief 
of the redemption of the three mortgages 
mentioned in the plaint. No doubt he. 
stated that the properties mortgaged there¬ 
under wore specific halves of the malas, 
miloms and forests referred to in the plaint. 
But the plaintiff does not appear to be 
responsible for this misdescription because 
he claimed under the assignment deed 
which purported to describe the properties 
in tho manner he chose to describe them 
in tho plaint. What was sought in the 
plaint was a redemption of the three spec!, 
fic mortgages and by reason of a mere mis 
description, the Court should nob have 
visited the plaintiff with the extreme 
penalty of dismissal and we think the 
learned Subordinate Judge would not have| 
done so if he had not misdirected himself 
as to the law. His view seems to be that 
where there is a mortgage of an undivided 
half of a property, a suit for redemption 
of that half cannot be sustained without 
partition. This view is certainly wrong. 
A tenant-in-common can mortgage his un- 
divided interest in a property. 

In this case defendant 1 has chosen to 
take mortgages of undivided halves of 
the property separately from each 
respective tarwads. Under S, 60, T. Act, 
as soon as the mortgage amount has 
become due, the mortgagor has a righto 
redemption subject to the condition 
fied in the section. Where an undivided 
half is mortgaged by a person who owns 
that undivided half, it is not open ^ ^ 
mortgagee to resist redemption and he 
bound to deliver, on tender of the * 
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gage amount, the title deeds relating to 
the mortgaged property and such posses¬ 
sion as he took from the mortgagor in 
respect of the undivided half. No doubt, 
defendant 1 being the mortgagee of the 
other undivided half and defendant 2 being 
also the owner of that undivided half it 
would be convenient if both partition and 
redemption could be directed, but the 
partition cannot be had unless with the 
consentof the owner of the other half who 
is not interested in the mortgages sought to 
be redeemed by the plaintiff. Defendant 2 
is resisting the partition. The only course 
therefore is to direct redemption of the 
undivided half mortgaged under the othi 
and the kanoms in favour of defendant 1. 

In this case, when defendant 1 took 
separate mortgages from the respective 
tarwads of the undivided halves possessed 
by each, it must be taken that he got into 
possession of the undivided halves pos. 
sessed by each. On tender of the mortgage 
amount therefore defendant 1 is bound to 
deliver the plaintiff possession, if any, of 
the undivided half owned by him in the 
properties mortgaged. A tenant.in-common 
is entitled to joint possession. Here the 
said joint possession was and must be 
deemed to have been enjoyed by the mort¬ 
gagor at the dates of the mortgages. There 
can be no objection to the plaintiff being 
awarded this relief, he having succeeded to 
the rights of the original mortgagor. Of 
course, as mortgagee under the law defen. 
dant 1 is entitled to the value of improve¬ 
ments effected by him in the property. 
We understand that a Commissioner has 
been appointed to take the value of im. 
provements effected by defendant 1 in the 
properties mortgaged to him. 8o far as 
the plaintiff is concerned, be is bound to 
pay half the value of the improvements in 
the properties sought to be redeemed and 
joint possession whereof is directed to be 
given by this decree. 

We therefore allow this appeal, reverse 
the d^ee of the learned Subordinate Judge 
save in regard to Items 1 and 16 of the 
plaint eoh^nle and direct the lower Conrt 
to ascertain the amount of the improve, 
menta pertaining to the half share of the 
properties mortgaged under Exs. 3, 4, 7 
and 8 and pau a decree for redemption in 
favour of the plaintiff in respect of the 
half share of the properties specified in the 
•aid deeds by decreeing that on payment 
of the amount doe and payable under the 


said deeds together with the value of 
improvements ascertained as aforesaid that 
defendant 1 do deliver and the plaintiff do 
have joint possession of the half share of 
the properties mortgaged under the said 
deeds, that is, the plaintiff be permitted 
to take possession of the entirety of the 
said properties as tenant-in-common with 

defendant 1: vide 38 Mad 310' at p. 320. 
As the plaintiff persisted in contesting the 
case on the footing of a division between 
the two tarwads in spite of the objection 
of defendant 1 and failed to claim an alter¬ 
native relief on the basis of an undivided 
half in the said properties having been 
mortgaged and failed in his contentions, 
we direct that each party do bear his own 
costs in the appeal. 

C.R.K./v.B.B^ _ Ap2)eal allowed. 

2. Ratbna Mudali v. Perumal Rcddi, (1910) 3 
A I R Mad 803=17 I C 837=38 JIad 310= 
23 M L J 576. 
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Sree Batchu Venkataratnam and 
another — Appellants. 

v. 

Secretary of State and others — Res. 
pondents. 

Letters Patent Appeal No. 104 of 1936, 
Decided on 25th January 1938, against 
Judgment of Cornish J., D;. 25th August 
1936. 

(a) Grant— Property belonging to villagers in 
common cannot be presumed to have been 
included in grant. 

The Goveromeot cannot be presumed to have 
included in the grant property which belonged to 
the villagers in common ‘.AIR J938 Mad J93, 
Bel. on. IP 666 C 1) 

(b) Grent — Fact that certain tank is not 
taken into account in fixing assessment payable 
by zamindar does not Indicate that tank is 
excluded from grant. 

To assert that all which is not brought into 
account in fixing the peisbkush is excluded from 
the grant, la to state the proposition too broadly. 

[P 666 0 2) 

Therefore the fact that certain tank has nob 
been taken into account in fixing assessment pay- 
able by zamindar does not indicate that the tank 
is excluded from the grant : A 1 R 1917 P C 42, 
Btl. on. IP 666 0 2 J P 667 0 1) 

(c) Words and Phrases—Word *'poramboke** 
—Meaning. 

The word "poramboke'* itnsed in several senses. 
Granting that poramboke ioolodea communal pro¬ 
perty it oannob be aerionily maintained that it 
connotes no other kind of property. [P 667 0 1] 


oHG Madras Vknkatakatnam v. Secy, of State (Venkatasulba Hao J.) 
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(d) Grant — Communal properly—Description 
of tank as village tank —inference. 

I‘ V. uM le far fetched to bold that because a 
t ii.k i- r illcd a villajjo tank, the villager^ ucces- 
iril.- own it. [P 567 C 2] 

13. Somayya and A. Satyanarayana — 

for Appellants. 

GoverDinent Pleader —for Uespondents. 

Yenkatasubba Rao J. — The question 
raised io this Letters Patent Appeal is 
whether the suit tank belongs to the 
icamindar or to the Government. The 
immediate cause of this litigation, as 
pointed out by Cornish J , was the action 
of the Local Taluk Board in auctionin'* in 
the year 1026 tlie right to lish in the tank. 
Both the Taluk Board and the Govern¬ 
ment were made defendants and their 
contentions were rejected by the District 
Munsif as well as the Subordinate Judge. 
A second appeal was filed in this Court, 
only by the Government whose plea was 
that the tank was communal property. 
Cornish J., reversing the concurrent deci¬ 
sion of the lower Courts, has held that the 
title of the Government has been proved. 
Should tho tank he hold to he communal 
property as pleaded, it stands to reason 
that the Government cannot ho presumed 
to have included in the grant property 
which belonged to the villagers in common: 
{see the judgment of this Bench in Appeals 
Nos. 327 and 421 of 1931,^ unreported). 
But, both the lower Courts have concur¬ 
rently given first, a negative finding that the 
tank is not communal property, secondly 
a positive finding that it is an irrigation 
tank. If the tank is an irrigation tank as 
has been fojand, “it would be meaningless", 
in the words of the Subordinate Judge, 
to bold that the Government bad given tho lands 
forming the ayacut of this tank to the zamindar 
but reserved to themselves the tank itself. 

The lower Courts advert to two further 
circumstances to show that the tank is 
the property of the zamindar; (i) that it is 
within the territorial boundaries of the 
zamindar and (ii) that the Government 
during a period of over a century never 
exercised any acts of ownership over the 
tank. For the first time in 1926, the Taluk 
Board, as already mentioned, purported to 
sell the fishing in the tank; but that the 
zamindar considered himself entitled to 
the right to fish, is evident from two prior 
transactions of the years 1904 and 1909 
(Exs. C and D). Cornish J. in dissenting 

1. Appa R-ao v. Secretary of State, since reported 
in (1938) 25 A I R Mad 193. 


from tho lower Courts, has relied upon 
three circumstances. The first is that in 
what is known as “ Bhubandhu Account" 
(Ex. 2), the tanks in the village including 
the suit tank were shown under the head, 
ing Miuaha’ which means deductions. Of 
the many statements and accounts pre. 
pared at the Permanent Settlement, the 
Government have chosen to file this paper 
alone, and as the District Munsif perti. 
nently points out, it would not be proper 
to draw any inference in favour of the 
Government, who have refrained from pro. 
duciug tho other records which should 
undoubtedly ho in their possession. Apart 
from that, does the ‘Bhubandhu Account’ 
lend the slightest support to Cornish J.'s 
inference ? The utmost that can be infer¬ 
red from the exclusion of the tanks is, that 
they were not taken into account in fixing 
tho assessment payable by the zamindar. 
As their Lordships observe in the (Jrlam 
case': 

It does not follow that all which is not brought 
into accouut in fixing the jamma or peisbkusb is 
excluded from the grant. On this footing many 
things ofgre.at importance to the enjoyment of a 
zamindar would not pass by a zamindari grant, for 
example, waste land, farm buildings, tanks, or, in 
tho present case, irrigation channels : 44 I A 166® 
at page 185. 


To assert that all which is not brought 
into account in fixing the peisbkusb is 
excluded from the grant, is to state the 
proposition too broadly. That certain landl 
had been exempted from revenue wholly 
or partially and was on that ground not 
brought into account is one thing ; but, it 
is quite a different thing that some portion 
was not yielding revenue and its income 
was not therefore brought into account. 
To the former category belong what are 
known as lakhraj lands and the following 
passage from the judgment of one of us iu 
30 M L W 129,^ affirmed by the Privy 
Council in 62 I A 166,* may be usefully 
quoted here : 

It has been broadly contended by the Advocate 
General for the pJaintifi that the term lakhraj 
lands in Regulation 25 of 1802 does not 
village service inams. As they were not lakn* 
raj, be argues, the revenue from them 
be prima facie included in tho assets o* 

2. Bala Surya Prasada Rao v. Secretary of Sta^ 
{1917) 4 A I R P C 42=41 1 0 98=44 I A iw 
=40 Mad 886 (P C). , 

8. Secretary of State v. Chandra 

Prasada, (1929) 16 A I R Mad 676=119 


305=30 M L W 129. 

4. Chandra Mouleswara Prasada v. Secy, of o 
(1935) 22 A I R P C 115=166 I 0 1=6* * 


166=58 Mad 711 (PC). 
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aamindari when its peisbkusb was fixed at the 
Permanent Settlement. S. 4 of that Regulation 
.provides that the permanent settlement of the 
•land tax shall be made exclusive inter alia (1) of 
lakhraj lands (or lands exempt from payment of 
public revenue) and (2) all other lands paying only 
favourable quit rents. Without doubt absolute 
grants in inam are included in the expression 
‘lakhraj lands.’ Then, on what footing do (1) 
private service inams aud (2) village service inams 
stand ? So far as the former are concerned, it has 
been consistently held that they are not lakhraj. 
But the reasons adduced in support of that view 
furnish a clue to the right understanding of the 
nature of village service inams. In the case of per* 
sonal service inams, was there any reason at the 
time of the Permanent Settlement for treating 
them ‘as lands exempt from the payment of public 
revenue'? The Zamindar was receiving income from 
such lands, though not of course in the shape of 
cash rent but in the shape of services; for, the 
rendering of services was one mode of paying the 
rent. It was reasonable therefore to treat them at 
’ the settlement as revenue paying lands .... 

Private service inams not being held to be lakh- 
raj on the ground that they were a source of profit 
to the Zamindar. if the same principle be applied 
in the case of village service inams, what would 
be the result ? It follows as a corollary, that if the 
services are of a public nature, that is, if it is not 
the Zamindar that is benefited but the estate of 
the community at large, the lands would in that 
case be regarded as lakhraj or exempt from public 
revenue and the income from them excluded from 
the assets .... The result of the cases then is, 
that while in regard to private service inams the 
zamindar has the right of resumption in regard to 

• the village service inams, they are resumable by 
the Government. My brother Bamesam J., sitting 
with Oldfield I., in a case dealing with Saeva- 
dumbala grant (an absolute grant in inam), classi¬ 
fied the lands excluded from the assessment under 
8.1 of the Regulation thus ; (1) lands granted on 
condition of rendering service (that is, public 
service inams), (2) Sarvadumbala inams, (3) inams 
granted on favourable quit-rent, the first two 
groups together forming the lakhraj lands men¬ 
tion^ in the section. This seems to embody the 
correct principle and I am prepared with all 
respect to accept, the classification as correct 

• {pages 141 to 143). 

The priDciple referred to above does 
obviously not apply to things (including 
tanks) such as those mentioned by the 
Judicial Committee in the Urlam case} 

. It follows accordingly that the first ground 
mentioned by Cornish J. is untenable. 
Secondly, the learned Judge says that in 
the Survey and Settlement Begister (Ex. 3), 
the tank is referred to as ‘poramboke’; and 
from that be infers that it belongs to the 
Government. That the word ‘poramboke’ 
is used in several senses, is well settled 
by authority. Granting that poramboke 
includes communal property, it cannot be 
\ seriously maintained that it connotes no 
i other kind of property. Lastly, Cornish J. 
thinks that from tlu deecription of the 
tank as ‘village tank’, it should he inferred 


(Pandrang l\ow J.) 

that it belongs to the villagers. This view, 
it need hardly bo said, is clearly unten- 
able. This is the largest tank in tho village 
(being over 9 acres in extent) aud it is 
known variously as (a) Pedda Cheruvu, 

(b) Vooru Cheruvu or tank of the place, 

(c) Grama Cheruvu or village tank. It 
would be far-fetched to hold that l^ecause 
a tank is called a village tank, the villagers 
necessarily own it. It may not bo without 
interest to point out that one of the three 
tanks is called the “Dogs’ tank”. In the 
result, we are satisfied that the conclusion 
of the lower Court is correct. The judg¬ 
ment of Cornish J. is set aside and that of 
the lower Appellate Court is restored. The 
Government will pay the appellants’costs 
both of the second appeal and of the 
Letters Patent Appeal. Time for payment 
of costs two months. 

C.R.K./d.S. Judgment set aside. 


A. I. R. 1938 Madras S67 

Pandrang Row J. 

In re Allah Baksh — Accused. 

Criminal Eevn. Case No. 710 : Case 
Referred No. 37 of 1937, Decided on 21st 
January 1938, referred by Dist. Magis. 
trate, Coimbatore, D/. 14th September 
1937. 

Criminal Trial — Sentence — Sentences of 
detention in Borstal School should not be 
ordered to run consecutively. 

The sentences of detention in the Borstal School 
cannot be regarded as equivalent for all purposes to 
sentences of imprisonment, though, for purposes of 
appeal and revision, they are to be deemed as sen¬ 
tences of imprisonment according to 8. 20, Borstal 
Schools Act. The object of detention in a Borstal 
School being to reform tho offender and as the 
Magistrate has got sufficient discretion to detain 
an offender for such period as the law permits, 
there is no reason why one sentence of detention 
imposed upon an offender should be ordered to run 
alter the expiry of another sentence imposed upon 
the same offender. [P 667 0 2 ; P 666 C 1] 

Public Prosecutor — for the Grown. 

Order.—From the circumstances reported 
by the District Magistrate, it is obvious 
that the sentences in the two oases of 
detention in the Borstal School in G. 0. 
Nos. 21 and 22 of 1937 on the file of 
the Sub-divisioual Magistrate, Gobiohetti. 
palayam, should not have been ordered to 
run consecutively. These sentences of deten. 
tion cannot be regarded as equivalent for 
all purposes to senteuces of imprisooment, 
though fox purposes of appeal and revision 
they are to be deemed as sentences of 
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imprisonment according to S. 20, Borstal 
Schools Act. The fact that it TS’as consi. 
dored necessary by the Legislature to say 
in 90 many words that for purposes of 
appeal and revision a sentence under S. 8, 
that is to say, a sentence of detention, 
shall be deemed to be a sentence of im- 
prisonnicnt shows that otherwise they could 
not be regarded as equivalent. The object 
of detention in a Borstal School being to 
reform the offender and as the Magistrate 
jhas got suHicient discretion to detain an 
offender for such period as the law per¬ 
mits, there is no reason why one sentence 
I’of detention imposed upon an offender 
should bo ordered to run after the expiry of 
another sentence imposed upon the same 
offender. The direction given by the Sub- 
'divisional Magistrate that the sentence of 
detention in one case should take effect 
alter the expiry of the sentence of deten. 
tion in the other case is not in consonance 
with law and is therefore set aside. The 
sentences shall operate concurrently. 

C.R.K.'d.S. Order set aside. 

A. 1. R. 1938 Madras 568 
Venkatasubba Rao and 
Abdur Rahman JJ. 

Gogineni Bapayya — Appellant. 

V. 

Goghteni Rainakrishnayya and others 

— Respondents. 

Letters Patent Appeal No. 109 of 1936, 
Decided on 7th December 1937, against 
Judgment of Burn J., D/. 24th November 
1936. 

^ (a) Registration—Partition lists recording 
result of already completed partition trans¬ 
action, do not require registration. 

Tbo test to determine whether a document 
relating to partition requires registration is whe¬ 
ther the document formed an essential part of the 
process of dividing the property or whether there is 
ground to suppo.'^e that the partition bad already 
taken place and became complcto when the 
document was executed. The question really is 
whether there is sufficient disassociation of the 
transaction from tbo document. The m.atter does 
not turn upon the interval of time, although 
where the interval is long, the disassociation may 
be more readily inferred. [P 669 C 2] 

In a case there was evidence that certain parti¬ 
tion lists were prepared with a view to fix the 
parties to the division so far made and prevent 
them from going buck on it. There was also 
evidence showing that the parties had already 
divided the property in shares : 

Held that there was already a completed 
partition before the partition lists came Into 


existence. This being so the lists did not require 
registration. [P 569 Cl. 2] 

(b) Civil P. C. (1908), S. 100 — Appellate 
Court, white reversing considered judgment of 
trial Judge, failing to refer to material piece 
of evidence militating against its own view 
—Finding of such Court cannot be accepted as 
final finding of fact. 

If an Appelhito Court, while reversing a well- 
considerej judgment of the trial Judge, fails to 
.advert to, or in any way indicate that it has 
considered .a most material piece of evidence which 
militates againi-t its own view, the finding of such 
Court is not to Le accepted asan unassailable final 
finding of fact. U’5C9 C 2 ; P 670 C 1) 

P. Satyanarayana Rao — for Appellant. 

Y. Govindarajachari and A. Lakshmayya 

—for Respondents. 

Yenkatasubba Rao J. — The question 
to be decided in this appeal is, whether 
or not there was a completed partition 
between the plaintiff and his brothers, 
the defendants. If the plaintiff's allegation 
that there was a partition is found to be 
true, he will be entitled to the injunction 
claimed; otherwise not. The only defen- 
dant who denied the partition, is defen- 
dant 1, who was the manager of the 
family. At the trial, two documents were 
hied, described as partition lists (Exs. E 
and E-l). Ex. E relates to the lands 
owned by the family and sets out the items 
that fell to the share of each member ; 
Ex. E.l is a sketch of the bouses and simi¬ 
larly describes which items were allotted 
to which member. There are some subsi¬ 
diary conditions appended as to the mode 
of enjoyment. The partition set up in the 
plaint was an oral partition and defen¬ 
dant 1 boldly denied that there was in 
fact any partition ever effected. The plain¬ 
tiff was then obliged to produce the lists 
(Exs. E and E.l) as evidence of the fact 
that there was, independent of these lists, 
a completed partition. Both the Courts 
below as well as Burn J. who heard the 
second appeal, were of the opinion that 
notwithstanding Exs. E and E-l were 
unregistered, they were admissible in evi¬ 
dence. Once they were admitted, the utter 
falsity of defendant I's case became exposed. 
The Subordinate Judge with whom Burn J. 
agreed, reversing the Munsif's judgment, 
has held that Exs. E and E-l constitute a 
bare agreement to partition and cannot as 
such convey a title to the plaintiff to any 
speci6o items. This view was based upon 
the unchallenged evidence of P- ^ 

deposed that it was in the contemplation ■ 
of the parties to have the terms appearing 
in Exs. E and B-l, embodied in a subse- 
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quent formal document. But there is 
another principle of law, which on the 
evidence ought to have been given effect to. 

Mr. S. Srinivasa Aiyangar for the appel. 
lant contended before Burn J. that Exs. E 
and E-1 contain merely notes or memo, 
randa of the result of an already completed 
partition. But upon the ground that this 
case had not been put forward in the 
plaint or before either of the lower Courts, 
Burn J. dismissed the contention as being 
an after.thought. In so doing, it appears 
to us that the learned Judge acted wrongly. 
As already stated, the plaintiff made in 
his plaint no reference to the lists, and 
that could be accounted for, upon the only 
hypothesis that what he was relying upon, 
was an oral partition. The contention 
therefore far from being an after.thought, 
must be taken to have been conceived 
even as early as at the time of the hling 
of the plaint. The question then to decide 
is in effect, do these documents constitute 
the bargain between the parties or are 
they merely the record of an already com. 
pleted transaction?: 50 Cal 338,^ 53 M L J 
and 54 M L J 109.^ As held in the 
two last mentioned cases, the question 
really turns upon whether the documents 
constitute the bargain between the parties. 
If they do, the documents furnish written 
evidence of the contract and under the 
Evidence Act, all oral evidence is exclud¬ 
ed. Then, by force of the Eegistration 
Act, the writing itself, affecting as it does 
immovable property, becomes inadmissible 
in evidence—the result being that the 
transaction cannot be proved. The only 
evidence that has a bearing on this point 
is that adduced for the plaintiff, for the 
obvious reason that defendant 1, having 
denied the transaction in toto, precluded 
himself from putting forward any version 
of his own. P. W. 1 says : 

These lists were prepared with a view to fix the 
party to the division so far made and prevent 
them from going back on it. 

This certainly suggests that the oral 
partition became an accomplished fact by 
the time the lists came to be prepared. 
Ez. A was ezecnted on the same date and 
at the same time as Exs. £ and E.l. That 

1. Babramanism v. Lntcbman, (1933) 10 A 1 R 
P C 60=711 0 660=601 A 77=80 Cal 388= 
1 Bang 66 (P 0). 

9. Bamakrlsbna Das v. Eetavaln Chetty, (1927) 
14 A 1 R Mad 1146=109 I C 84=68 M L J 
179. 

8. Alwan Obetky y. Jagannatha Iyer, (1998) 108 
10 991=64 U L J 109. 


was a submission empowering P. W. 1 as 
arbitrator to effect a division of the family 
moveables. It recites : 

As regards immovable property, all of us have 
divided it in shares, cast lots in respect of the said 
shares, determined the share of ciich in your pre¬ 
sence, signed tho share li>t Lind delivered them to 
you. 

From this again, wo arc prepared to 
infer in the circumstances that the parti- 
tion had become a fait accomjdi and tho 
lists were subsequently prepared. In the: 
words of Curgenven J., the test to apply 
is, whether the document formed an; 
essential part of the process of dividingj 
the property, or, whether there is ground, 
to suppose that the partition had alreadyi 
taken place and became complete when the| 
document was executed: 54 Mad 27.* The 
question really is, to use the expression 
of Mr. Gcvindarajachari himself, is there 
sufficient disassociation of the transaction' 
from the documents ? We cannot accede 
to his contention that the matter turns 
upon the interval of time, although where 
the Interval is long, the disassociation may 
be more readily inferred. In this case wel 
are satisfied, notwithstanding the shortness 
of the interval, that there was a completed 
partition before the documents came into 
existence. 

Apart from this finding, we must hold 
that the Subordinate Judge was not justi. 
fied in reversing the Munsif’s finding that 
the plaintiff was put in possession of his 
share of the property. Burn J. observes 
that the learned Munsif gave "excellent 
reasons" for holding that the plaintiff got 
possession of bis own share. The Subordi. 
Date Judge has failed to refer to defen. 
dant I’s admission which clinches this 
matter, that "tho plaintiff is cultivating 
all the lands as per list V in Ex. E" (that 
is to say, all the items allotted to him at 
the division). Burn J. seems to think that 
this serious mistake does not vitiate the 
lower Appellate Court’s judgment. Accord¬ 
ing to the learned Judge, the finding being 
one of fact, there is no reason to suppose 
that the Subordinate Judge did not take 
into account the admission, although he 
did not refer to it. If an Appellate Court, 
while reversing a well considered judgment 
of the trial Judge, fails to advert to, or in 
any way indicate that it has considered 
a mos t material piece of evidence which 

4. Bobba Kao v. Mabalaksbml Amma, (1980) 17 
AIR Mad 888=128 1 0 661=54 Mad 27= 
69 M L J 668. 
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Tnilitiitc-s n:;ain5t its own view, is tbe find, 
in:; -if :=;ueh Court to be accepted as an 
u;;'j-";ii!;U)lo final finding of fact? It must 
I'l' borne in mind, as already stated, that 
i;urn J. himself thinks that “the learned 
District Munsif gave excellent reasons for 
holding that the plaintiff got possession 
of his own share” —with which obsorva- 
tion wo entirely agree. Even on the short 
ground therefore that the finding of the 
Munsif in regard to possession is correct, 
the plaintiff is hound to succeed. In the 
result, the appeal is allowed and the 
^klunsif's judgment is restored with costs 
throughout. 

C.Pl.k./d.s. Appeal allowed. 


A. I. R. 1938 Madras 570 

Venkatasubba Rao and 
Abdur Rahman JJ. 

Thazhe Nelloli Pazhe Peringati Athira. 
viankutti and another — Appellants. 

V. 

Thazhe Nelloli Pazhe Peringati Uppari 
and others — Respondents. 

Letters Patent Appeal No. 69 of 1936, 
Decided on 16th December 1937, against 
Judgment and decree of Venkataramana 
Rao J., D/. 24th February 1936, reported 
in AIR 1937 Mad 126. 

Landlord and Tenant — Permanent tenant 
right—Acquisition of—Persons claiming perma¬ 
nent tenant right unequivocally putting forward 
their right in suit for rent filed in 1906 to 
which landlord was party and continuing to be 
in possession of holding openly till 1928 — Suit 
for ejectment by landlord held barred by limi- 
tation. 

A permaneot tenant right, a species of limited 
right, can be acquired by prescription. [P 670 0 2] 

Where certain persons, claiming a permanent irre¬ 
deemable tenant right in certain land, unequivoc¬ 
ally put forward their right in a suit for rent filed 
against them in 1906, to which the landlord was 
a party, and continued to be in possession of the 
bolding from 1906 openly asserting their irredeem- 
.able right till 1928, the landlord having through- 
out notice of the claim put forward during the 
entire period: 

Held that they acquired the right by prescrip, 
tion and a suit by landlord ln.stituted in 1928 for 
ejecting them was barred by limitation -.AIR 
2923 P C US, iJisting. [p 57 Q q gj 

M. C. Sridbaraa — for Appellants. 

P. Govinda Msnon — for Respondents. 

Yenkatasubba Rao J—Mr. Sridharan 
strenuously contends that the judgment 
under appeal is wrong. The question need 
not be considered whether under a custo. 
mary law of Malabar a permanent irre. 


A.l.R. 

deemabie kanom can be granted. According 
to the respondents (the tenants) such a 
kanom demise under the Malabar law is 
valid and their contention has been 
accepted by both the Courts below and by 
\ enkataramana Rao J. It is unnecessary, 
as we have said, to examine the soundness 
of this position. Then the question remains 
whether the respondents have acquired by 
adverse possession a permanent tenant 
right. This has been answered in the affir- 
mative by tbe lower Courts and by the 
learned Judge who heard the second 
appeal. Ex. I of 1869 purports to create 
an irredeemable permanent right. Ex. A 
of 1895 does not supersede, as Mr. Sridha. 
ran contends, the deed of 1869, but on the 
contrary gives effect to a provision for 
renewal which that deed contains. In 1903 
the then jenmi of tbe suit property granted 
a melcharath to one Mammad. He filed a 
suit for rent in 1906 against tbe predeces. 
sor in interest of the present contesting 
defendants. To that suit tbe jenmi, i. e. 
the ancestor of the present plaintiffs was 
impleaded as a defendant. There the tenant 
pub forward most unequivocally bis saswa- 
tham right. The present suit was filed in 
1928. From 1906 when the hostile asser- 
tion was publicly made in the suit, if not 
from 1869, the tenants have been in 
possession of the holding, asserting openly 
their irredeemable right. The landlord had 
throughout notice of the claim put forward 
during the entire period. That a i^rma- 
nent tenant right, a species of limited 
right, can be acquired by prescription has 
not been denied. 50 I A 202^ relied on by 
Mr. Sridharan is clearly distinguishabla 
Lord Salveson, delivering the judgment of 
the Board, observed : 

We are unable to affirm as a general proposition 
of law that a person who is, in fact, in possession 
of land under a tenancy or occupancy title can, by 
a mere assertion in a judicial proceeding and the 
lapse of six or twelve years without that assertion 
having been successfully challenged, obtain a title 
as an under-proprietor of tbe lands : Pago 209. 

The case here is entirely different. What 
is relied upon, is not a mere assertion, bat 
possession sufficiently open and hostile, its 
adverse character and the nature of the 
right claimed, being brought home to the 
owner’s knowledge. The appeal therefore 
fails and is dismissed with cost. 

c.R.K./r.m, _ Avveal dismissed.^ 

1 . Mahomed Mumtaz Ali Khan v. Mohan Singh> 
(1923) 10 A I R P C 118=74 I 0 476=501A 
202=26 0 0 231=46 All 419 (P 0). 
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k. I. R. 1938 Madras 571 

Venkatastjbba Rao and 
Abdur Rahman JJ. 

G, Subbarayaloo — Appellant. 

V. 

Bangajiatha Mudaliar and others 

— Respondents. 

Letters Patent Appeal No. 60 of 1936, 
Decided on 17th December 1937, against 
Judgment and decree of Pandrang Row J., 
D/- 29th April 1936. 

Deed - Construction—Scheme for election of 
dharmakarthas of temple setting out qualifica¬ 
tions of persons entitled to vote—One qualifica¬ 
tion being that they should be 'Vaishnavas of 
Tengalai sect’ — These words held included 
even untouchables. 

It is a primary rule of construction that what¬ 
ever the instrument, it must receive a meaning 
according to the plain sense of the words and the 
sentences therein contained. When an enactment 
■is unambiguous in itself, the question is not what 
the Legislature meant, but what its language 
means, that is, what the Act has stated that it 
meant. This fundamental principle of construction 
applies not only to statutes but to wills and in fact 
to all written instruments. [P 573 C 1] 

One of the clauses in a seberoe of administration 
of a temple set out the qualifications of persons 
entitled to have their names registered in the list 
of voters entitled to vote at the election ofdbarma- 
karthas. One of the qualifications was that the 
voters must be “Vaishnavas of the Tengalai sect": 

Held that these words included persons belong* 
dng to that sect even if they were untouchables. 

[P 571 C 23 

Held further that the fact that no member of 
’this untouchable community bad ever claimed to 
be included in the voters’ list signified nothing 
and did not destroy their legal rights. Nor the 
■existence of a strong sentiment against the parti¬ 
cipation of untouchables in the management of 
■temples was in any way relevant in the matter: 
AIR 1930 P 0 120, iiel. on. (P 573 C 2] 

K. Veoguswamy Iyer — for Appellant. 
P. 8. Ramaswamy Iyengar — 

for Respondents. 

Yenkatasubba Rao J.—The question 
raised is an important one, namely, whe. 
ther the plaintiffs are not eligible to vote 
in the election of the dharmakarthas of the 
Sri Farthaaaratbyswami Temple, Tripli. 
oane, Madras, by reason of their being 
members (to nse an expression in vogue) of 
an “untouchable caste". Mr. Ramappa, the 
City Civil Judge, has declared in tbeir 
^vonr, but on- appeal his judgment has 
teen reversed by Pandrang Bow J, The 
two jodgments reveal, in sharp contrast, 
two widely differing modes of approach to 
the problem and its treatment. A scheme 


of administr.ation was framed for this 
temple by a Special Bench of the High 
Court in 1925. Cl. 2 provides that the 
management shall lie carried on by the 
dharmakarthas under the supervision and 
control of a Board of supervision. CL 6 
says that the dharmakarthas and the mem¬ 
bers of the Board shall be elected in the 
manner hereafter appearing. Cl. 7 pres¬ 
cribes that every person shall be entitled 
to vote at any such election, whose name 
stands registered in the list of voters. Then 
follows Cl. 8, the one which directly con. 
corns us, which sets out the qualifications 
of persons entitled to have their names 
registered in that list. They are : (a) they 
must be Vaishnavas of the Tengalai sect., 
(b) of the male sex, (c) of the age of 21 
years or upwards, (d) resident in Triplicane 
(that part of the city where the temple is 
situate) for a period which has been speci¬ 
fied, (e) able to sign their names, (f) who 
have made a payment of a certain specified 

fee. 

The dispute now turns on the question, 
as the learned City Civil Judge points out, 
are the plaintiffs (l) Hindus, (2) Vaishna- 
vas and (3) of the Tengalai sect ? That they 
possess the other qualifications mentioned 
in the scheme is not disputed. There is no 
reference in CL 8 to a voter being required 
to be a Hindu; but in the expression 
“Vaishnavas of the Tengalai sect" is impli. 
ed the idea that being a Hindu is a pre¬ 
requisite. That the plaintiffs are Hindus is 
incontrovertible and no suggestion has been 
made to the contrary. In the lower Court 
some attempt was made to show that the 
plaintiffs were not Vaishnavas, which hope- 
lessly failed. To make good the contention, 
the defendants were driven to put forward 
a fantastic theory, which excluded from 
the appellation “Vaishnavas", many Vaish- 
nava caste Hindus, even including a cer. 
tain sect of Vaisbnava Brahmin priests. 
Realizing the untenability of this position, 
tbeir counsel very probably abandoned this 
ground. The plaintiffs being thus admittedly 
Vaishnavas, nothing turns upon the further 
words “of the Thengalai sect" as the ques¬ 
tion of tbeir sect is not in dispute. The 
words in the scheme then clearly include 
all Vaishnavas of the Thengalai sect and as 
Lord Sankey has put it in a similar case, 
to those who ask why the word should 
include the “untouchables", the obvious 
answer is, why should it not ? The burden 
is upon those, as the learned Lord points 
out, who deny that the words are intended 
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to mean somcthiD<’ different from what 
they mean : 1930 A C at page 138. 


It is a jirimary rule of construction that 
whatever the instrument, it must receive a 
meaning according to thei'lain sense of the 
words and the sentences therein contained. 
\\ tien an enactment is unambiguous in 
itsell, the question is not what the Legis. 
lature meant, hut what its language moan.?, 
ithat is what the Act has stated that it 
meant. This fundamental principle of con. 
struction applies not only to statutes but to 
wills and in fact to all written instru¬ 
ments : Maxwell on tlie Interpretation of 
Statutes, Edn. T. In 4 I\I I A 179,- Lord 
Brougham after declaring that it is not for 
the Judges to invent something which they 
did not meet with in the words of the text, 

goes on to add an important qualihcation : 

The true way in the.-e cases is to take the words 
as the Legislature has given tbeio, and to take 
the moaning which the words given naturally 
imply uule.sg where the construction of these words 
is, either by the preamble or by context of the 
worda in question, controlled or altered ; ■! M I A 
179^ at page 187. 

In other words, the instrument must be 
construed according to its literal import 
unless there is something in the subject or 
context which shows that this cannot be 
the meaning of the words (10 Halsbury, 
Hailsham Edn., p. 254). The question then 
is, would the adhering to the plain mean, 
ing of the words in the scheme, lead to 
some repugnance or inconsistency with the 
rest of the instrument ? The respondent’s 
counsel has not been able to show, either 
by referring to the preamble or the con. 
text, that by giving to the words their 
ordinary and natural meaning, some incon¬ 
sistency with the other provisions of the 
scheme will result. But, says the respon. 
dent’s counsel, that the previous schemes 
which the present one replaced, contained 
indications, that the members of the "un¬ 
touchable’’ castes were intended to be 
excluded. There was a scheme framed in 
1884 for this temple and the voters under 
that scheme were to possess the same 
qualifications as under the present one. 
For the purpose of settling the list of 
voters, it was provided that a preliminary 
meeting should be held, and in describing 
the place where such meeting was to be 
convened, the following words were used : 


1 . Henrietta Muir Edward v. Attorney General 
for Canada, (1930) 17 A I R P C 120=126 I C 
88—(1930) A C 124=99 L J P C 27=142 L T 
98=73 S J 711=46 T L R 4. 

2. Crawford v. Spooner, (1846-51)4 M I A 179=C 
Moo P C 1 (P C). 


Ibc place shall be the usual place where the 
business of the said temple is carried on, or if 
there le no such place, some convenient public 
pl.ice in>idc the temple to which all the said per¬ 
sons hereby entitled to vote may have free access. 

It is contended that this clause suggests 
that only such persons are eligible to vote 
a? possess a right of entry into the temple. 
This seems to be arguing in a circle. Under 
t his provision, the place to be selected inside 
the temple shall be such that "all the 
said persons hereby entitled to vote may 
have free access.” This refers back to the 
earlier provision which lays down the 
voters' qualifications and cannot be read 
as militating against it. Indeed the evi- 
donee in the case shows that there are 
parts within the composite structure of 
the temple to which the "untouchables'^ 
have right of free access. In the plaint the 
assertion is made, the plaintiffs offer wor¬ 
ship in the outer mantapam within the 
precincts of the temple.” The evidence 
given at the trial confirms this statement. 
Plaintiff 1 deposes : 

I go to the temple to worship, We halt neat 
the mautapam and offer worship. We enter the 
mantapam as a rule. 

That this represents the truth there can 
be no doubt, as the evidence remains not 
only uncontradicted but unchallenged. The 
mantapam referred to, though outside the 
portals of the temple, is deemed a part of 
the precincts of the tern pie. Thus, every part 
of the scheme can be given effect to, by the 
meeting being convened in the outer man- 
tapam, which the "untouchables" can freely 
enter, although it happens to be within 
the precincts of the temple. We are here 
assuming that the present scheme should 
be construed in the light of the previous 
one, although it purports to supersede the 
latter. Even so, there is nothing, as shown 
above, in the wording of the previous 
scheme to lend the slightest support to the 
respondents’ contention. However, the fact 
is not without significance, that in the prfl* 
sent scheme, there is no clause prescribiog 
that the meeting shall bo held within the 
precincts of the temple. The judgment of 
the Judicial Committee, delivered by Loro 
Sankey in (1930) A C 124,^ contains » 
a valuable exposition of the law on the 
point. Some cases have been relied on 
for the respondent where the word 
sons” was restricted to members of the 
male sex. That is explained by Lord San. 
key as due to the fact that in construing 
the English statutes, reference wm neces¬ 
sary to the Common law disabilitios o 
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women. The learned Lord mentions (1909) 
A G 147^ as an example. S. 27, Representa¬ 
tion of the People (Scotland) Act, 1868, pro¬ 
vided that every person not subject to any 
legal incapacity shall be entitled to vote 
in the election of a member to serve in any 

future Parliament for such University. It 

% 

was held that the word “person” did not 
include woman. But Lord Loreburn refer, 
red to the position of women at Common 
iaw, and pointed out that they were sub. 
ject to a legal incapacity. As Lord Sankey 
points out, the various judgments on the 
point emphasize the fact that the Legis¬ 
lature in dealing with the matter cannot 
be taken by employing loose and ambi. 
guous words, to have departed from the 
usage of centuries. It is important to note 
the actual decision in the case. The word 

persons” in S. 24, British North America 
Act, 1867, includes members of either sex; 
accordingly, women having the qualiBca. 
tions enacted by S. 23 can be summoned 
by the Governor.General to the Senate of 
Canada. The effect of this pronouncement 
is that unless the antecedent history of the 
matter renders a different meaning neces- 
sary, the words used must receive their 
plain and natural meaning. Pandrang 
Row J. observes : 

It U difficult for me to accept the coDteotion 
that these learned Judges intended to include any 
member of the Madiga community In the list 
of voters. 


It is arguing in a vicious circle, as has 
been said in (1888) 13 A C 294* at p. 301 
to begin by assuming an intention apart 
from the language of the instrument itself, 
and, having made that fallacious assump. 
tioD, to bend the language in favour of the 
assumption so made. Is there anything in 
the previous history of this matter to indi. 
cate that the members of the plaintiffs’ 
caste were excluded ? The system of voting 
did not obtain till for the first time it 
was introduced by the schemes that were 
framed. Can it be said that when the 
earliest^ scheme was settled, there was 
something^ like an established usage which 
subjected untouchables’ to this disability ? 
Ex kypoihiti, at the time that scheme was 
settled, there was no system of voting in 
vogne. Pandrang Bow J, next observes that 
for 90 years past no member of this com. 
munity ever claimed to be incl nded in the 

8. Naim v. Univerrity of B. Andrewe. (1909) 
A 0 147=r78 L J P 0 54=100 L T W=68 
B J 161=26 T L B 160. 

4. Leader v. Doltey, (1886) 18 A 0 994=66 L 7 
P 018=59 L T 9. 


voters' list. This, in our opinion, signifies 
nothing. From the fact that no claim has| 
been made, it does not follow that had the 
claim been made and contested, it wouldi 
have been disallowed. After all, that the 
members of this community have abstained 
for 90 years from making a claim, does not 
destroy their legal rights. It is somewhat 
difficult to follow the argument that the 
words in the earliest scheme should be 
construed in the light of the acts done 
subsequent to that scheme. 

Pandrang Row J. refers to the existence 
of a strong sentiment against the participa. 
tion of untouchables’ in the management 
of temples. On the contrary, the trial 
Judge says: “I do not see what sentiment 
is violated by allowing a Madiga to vote.” 
This shows the danger of referring to 
uncertain extraneous circumstances such as 
the so-called sentiments of a people. If 
this is a relevant consideration, are we to 
be guided by the sentiment that prevailed 
when the first scheme or the last one was 
framed ? Lord Sankey in the case already 
cited observes: 

The ©xclaslon of women from all public offices 
is a relic of days more barbarous than ours, but 
it must be remembered that the uecessity of the 
times often forced on men customs which in later 
years were not necessary: (1930) A 0 124^ at 
page 128. 

This passage, in our opinion, aptly des. 
cribes the position with reference to the 
present question. We are constrained to 
hold that the judgment under appeal does 
not rest upon any legal basis. The appeal 
is therefore allowed with costs throughout. 

C.R.K./d.S. Appeal allowed. 
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Venkatasdbba Rao and 
Abdur Rahman JJ. 

Pakkiri Muhammad Rowtker — 

Appellant. 

V. 

L. Swaminatha Mudaliar — 

Respondent. 

Letters Patent Appeal No. 81 of 1936, 
Decided on 6th January 1938, against 
Judgment of Pandrang Row J., reported 
inAI R 1936 Mad 464. 

Civil P. C (1906), O. 47, Rr. 4. 7. 8 and 
S. 152~Mere correcting of error arising from 
accidental slip dees not bring into existence 
fresb decree, particularly when Court correct¬ 
ing error purports to act under S. 152—Ibree 
•tage* of reri^ pettiiMi pdnied out—Rejection 
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of review petition in second stage does not 
bring ifito existence fresh decree superseding 
old decree. 

Tl). re If* throo >taL;cs in a review application. 
'1 he jiT'! i- tlic cx parte ;>tagc when the L'eurt tn.iv 
eiri; r rej-c* the applicitiou at oiipo or nay grant 
.1 i .l- calling tho other side tn show caU'O why 
r- -hi'Uld not be granted. In the secoial stage 
the rule may either he admittwl or rejccr.-il. If the 
rule is discharged, the case end' th« n and there. II 
on the other Ijand. tho rule is in.ado ab:-ohjte, the 
third stage is reached. The ca-e is th-n heard on 
merits and may rc-ult in the r.petitiou of the 
former order or in some variation cf it. In either 
Case the whole matter liaviug been re-op ned. there 
is a fresh decree. Whore the Court refuses to grant 
review, the Court'.s I'rder must bo doomed to have 
been p:i<so(l in tho second stage and not in the 
third stage and no ^ro^b ticcreo can be said to have 
been passed in such a ca'C. The rule being dis* 
charged in the .-ecoud stage, the parties are rele- 
gat-.'d to and .'till r<.'t on tho old decree. So also 
the mere correcting of an error arising from an 
accidental slip does not bring into existence a 
fresh cleoroe. more so when the Court rectifying 
the error purports to act under S. 162, and corrects 
the error without issuing notice to the party who 
is likely to be affected prejudicially by its order. 

[P 574C 2 ; P 575C 1.2] 

.4n application for review was made by the 
plaintiff on two grounds ; first, that subsequent to 
the trial Court’s judgment but prior to that of the 
appellate judgment, there was a decision given in 
a cert.ain suit which negatived the defence put 
forward by tho defendants and secondly that there 
was an error apparent on the face of the record. 
The Appellate Court rectified the error which 
was apparent on the face of the record probably 
purporting to act under S. 162 of Civil P. 0. (no 
notice having been served on the party affected by 
the order as required by law), but refused to grant 
review on the first ground, holding that the new 
evidence was available to the plaintiff prior to the 
passing of the appellate judgment and that it 
should have been produced by him : 

Held that the mere rectification of tho error 
by the appellant did not bring into existence a 
fresh decree superseding the old one. Tho order 
rejecting the application had been passed in the 
second stage and not in the third stage and that 
being so, no fresh decree could be said to have been 
passed superseding the old one and that second 
appeal by the plaintiff from the decree could not 
be rejected on preliminary ground that it had 
been superseded by a fresh decree : 30 Dom 50 ; 
AIK 1923 Cal 113 and 3 C L J 188, Foil. 

[P 675 C 2] 

E. Kuppuswamy Iyer and E. Krishna. 

■ swamy lyenget'-for Appellant. 

K. Venkataramani—/or Eespo7ident. 

Yenkatasubba Rao J. — Pandrang 
Bow J. dismissed the second appeal, giving 
effect to an objection in limine that the 
decree from which it was filed, was 
superseded by a fresh decree that was 
passed subsequent to the filing of the 
appeal. The question to decide is whether 
there was in law a new decree passed, 
which had the effect of discharging the 


original decree. We regret to say we are 
constrained to differ from the learned 
Judge’s view. If the course of the proceed, 
ings be carefully followed, it will be seen 
that nothing was done, which could be 
said to have had legal effect of vacating 
the decree, from which the second appeal 
was filed. The facts relevant to the ques. 
tion at issue may be briefly stated. The 
plaintiff, alleging that he became the pur. 
chaser of the suit property, sued the defen¬ 
dants for possession. Their defence was 
that some amount was due to them, and 
the trial Court after overruling the plea 
gave judgment for the plaintiff. It must be 
mentioned that the property, as was admit, 
ted, was held in two distinct shares; one 
by defendant 1 and the other by his bro. 
ther the 2ud and the latter’s son the 3rd. 
Defendant I alone appealed, without im¬ 
pleading defendants 2 and 3 tho owners of 
the other part. The District Judge, giving 
effect to the defendant's contention, rovers, 
ed the Munsif's judgment and dismissed 
the suit. It is from his order of dismissal 
that the second appeal referred to above 
was filed. The Appellate Judge, it will be 
seen, committed an obvious mistake; he 
could have dismissed the suit, even on his 
own finding, against defendant 1 alone, 
whereas he dismissed it in toto. Thereupon 
the plaintiff applied for a review of the 
District Judge’s decree and put forward 
two grounds in support of his application; 
first that subsequent to the date of the 
Munsif's judgment but prior to that of the 
appellate judgment, there w’as a decision 
given in a certain suit, which negatived 
the defendant’s right to the unpaid pur* 
chase money, by whatever name it might 
be called and secondly that the dismissal 
of the suit as against the second set of 
defendants was an error apparent on the 
face of the record. 

Before proceeding further, we may men* 
tion the relevant dates : (l) The 
Appellate Court’s decree was passed on 7th 
August 1930; (2) the review application 
was made on 12th September 1930; (3) the 
second appeal was filed on 9th January 
1931, and (4) the order on the review por¬ 
tion was passed on 14th November 1931- 
We may at the outset refer to the valuable 
observations of Jenkins C. J. as to the 
three stages of a review application. Th ^ 
first is the ex parte stage when the Court 
may either reject the application at on^ 
or may grant a rule calling the other side 
to show cause why review should not 
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granted. In the second stage the rule may 
either be admitted or rejected. If the rule 
is discharged, the case ends then and there; 
if on the other hand the rule is made 
absolute, then the third stage is reached. 
The case is then heard on the merits and 
may result in a repetition of the former 
decree or in some variation of it. In either 
case, the whole matter having been re. 
opened, there is a fresh decree: 30 Bom 56.^ 
This analysis of Jenkins C. J. of the three 
successive stages is of fundamental import, 
ance, as observed by Mookerjee J. in 36 
C L J 484.2 


The question that arises is whether the 
order to be presently referred to, on the 
review petition, was one passed in the 
second or in the third stage. As already 
said, the review was based on two grounds. 
So far as the petition prayed that the 
order dismissing the suit should be con. 
6ned to defendant 1 alone, the relief asked 
for was granted. To this extent, though 
the Judge purported to act under the 
review provisions of the Code, he must in 
truth be deemed to have used his powers 
under S. 152, Civil P. C. Notice was 
served on defendant 1 only but the order 
he made affected defendants 2 and 3 preju. 
dicially and it is inconceivable that he 
would have made it without notice to them 
under the review chapter. No adverse 
order can be made under the review sec¬ 
tions without notice to the party affected. 
On the other hand, the error which was 


rectified was, as the Judge later realised, 
due to an accidental slip and under S. 152 
that could be rectified as a matter of course 
without notice. So much then for the 
second ground on which the review peti¬ 
tion was founded. Then turning to the 
first ground, the Judge held that the judg. 
ment relied on, by way of fresh evidence, 
was previously available and ought to have 
been produced at the hearing. Holding 
that there was no sufficient cause for its 
non.produotion in time, he rejected that 
part of the petition. To use the Judge’s 
words, he refused to grant review which 
(as will be evident from Rr. 4, 7 and 8 

P' meant that he dismissed the 

application in the second stage. As pointed 

out by JenkiDs C« J* in the c&se ftlre&dy 

cited, the hewing of the rule in the second 

stage may involve to some extent an 
^_ 

1. Vadllal V. Polohand, (1906) 80 Bom 66=7 

Bom L R 664. 

2. Goni Krishna v. Nllmadhab, (1998) 10 A I B 

Oal 118=73 I C 84=86 0 L J 484 ' 


investigation into the merits. That does 
not affect the character of the order made, 
for, in each case tlie Court has to decide, 
at what stage has the order been made and 
what is its effect. In the present case, as 
in 30 Bom 56,* the order made must bo 
deemed as one passed in the second and 
not in third stage. This being so, there 
is no reason for holding that a fresh decree 
was passed superseding the original one. If 
the rule is discharged in the second stage, 
“the parties are relegated to, and still rest 
on the old decree" : 30 Bom 56* at page GO 
and 36 C L J 4842 ^00 

It may not be out of place to mention 
here that it becomes sometimes difficult, 
when the review is refused, to ascertain 
whether the order is one made in the 
second and/or in the third stage. Under 
0. 47, R. 8 when an application for review 
is granted (which means wlien the rule 
is made absolute), the Court has the option 
either to re.hear the case at once or adjourn 
it to a future date for hearing. But the 
Court is required, on making the order 
absolute, to make a note thereof in the 
register. Where this rule is not complied 
with and the ultimate order is that the 
petition refused, some ambiguity is intro, 
duced and the matter becomes difficult 
to decide. It is incumbent on the Courts 
to appreciate the difference between the 
second and third stages and nob leave the 
question in obscurity. Turning bo the pre-l 
sent case, the Judge made no note that the 
review was granted, and why should we 
hold, in spite of it, that he in fact granted 
the review ? In other words, why should it 
be held, especially when the indications are 
the other way, that he infringed a manda. 
tory provision ? Going back to the second 
ground for a moment, the correcting of an 
error arising from an accidental slip does 
not bring into existence a fresh decree. This 
has been laid down in 14 Mad 150.^ 

Where the learned Judges pointed out that in 
the contemplation of law, an amended decree must 
be taken as In force from the date of the orignial 
decree, as there is a well founded distinction bet* 
ween a case of amendment and a case of novation 
or substitution : 3 C L J 188^ at p. 191, 

Id the result, we must hold that the 
second appeal was perfectly competent 
and that the preliminary objection ought 
cot to have been allowed. The Letters 
Patent Appeal is allowed and each party will 

8. Pydel v. Chatbappan, (1891) 14 Mad 160. 

4. firi Brofolal Rai Obowdhnry t. Tara Prasanna 
Bhattaebarji, (1906) 8 0 L J 168. 


Madras Lakshmana v. Subramania 

l>ou- his costs incurred in the High Court. 
The second appeal will now have to be 
lieard and we direct that its hearing shall 
he expedited. The court.fee paid on the 
memorandum of Letters Patent Appeal will 
he refunded. 

c.h.k.'r.m. Appeal allowed. 
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Venkataramana Rao J. 

A. Lakshmana Beddiar — Appellant. 

V. 

EllinQanaickenpiUty Kumara Koil Sri 
Subramania Sivami and others — 
Respondents. 

Second Appeal No. 1889 of 1931, Decid¬ 
ed on 27th January 1938, against decree 
of Suh.Judge, Ramnad at Madura, in A. S. 
No. 105 of 1929. 

Grant—Inam—Suit for ejectment by inam- 
dar alleging himself to be owner of both 
warams—Onus is on him to prove that defen* 
dant was let in under terminable tenancy. 

Whon an inamdar comes to Court alleging that 
he is the owner of both the warams. no presump¬ 
tion can bo made that the grant was of both the 
warams and it is incumbent upon him to provo 
the affirmative of the issue. Even assuming that 
ho ^tablishes that he is the owner of both the 
warams, in order to .sustain an action in eject¬ 
ment. bo must prove that the defendant was let in 
under a terminable tenancy which entitled him to 
eject him from the land : Case law disciissi'd. 

[P 677 0 1] 

R. Desikan — for Appellant. 

V. Ramaswami Aiyar— for Respondents. 

Judgment. —This second appeal arises 
out of a suit in ejectment instituted by the 
trustee of Kumara Koil Sri Subramania- 
swarai Temple in Ellinganaickenpatti 
village, Sattur taluk. The case for the 
plaintiff is that the suit land forms part of 
an inam wherein the temple owns both 
the warams, that defendant 2 was in occu. 
pation thereof as a tenant-at-will, that in 
execution of a decree obtained by defendant 
1 against defendant 2 defendant 1 pur. 
chased the said property and was in 
possession of the same. During the pen- 
dency of the execution proceedings, a claim 
was preferred on behalf of the temple 
alleging that defendant 2 had no saleable 
interest therein and the property belonged 
to the temple but the claim was dismissed 
Hence the present suit was 61ed for a 
declaration of the temple’s right to the 

AHA ^ — possession thereof. 
The defence is that the temple owned only 

the melwaram right and the kudiwaram 


SwAMI (Venkataramana Rao J.) A. I. R. 

right had always been in the tenant of the 
inam lands and therefore was in defendant 
2 and that in any event the plaintiff was 
not entitled to eject defendant 2 and there, 
fore the suit would not lie. The main 
questions in dispute between the parties 
therefore are whether the plaint temple is 
the owner of both the warams and even 
assuming it is, is defendant 2 liable to be 
ejected therefrom? The learned District 
Munsif dismissed the plaintiff’s suit holding 
against the temple on both the questions 
but the learned Subordinate Judge reversed 
his decision. In my opinion, the learned 
Subordinate Judge misdirected himself on 
questions of law bearing on the said issues 
in arriving at his conclusions and threw 
wrongly the onus on defendants 1 and 2. 
The learned Subordinate Judge in para. 6 
of bis judgment states thus : 

When once it is conceded that a tenant is a 
kudiwaramdar paying rent or melwaram to the 
melwaramdar, the relationship of landlord and 
tenant is established between them and the 
burden of proving full occupancy rights will be 
upon the defendant. 

Again in para. 7 of the judgment he 
remarks : 

When once it is conceded that they are occu* 
pancy tenants, according to their view, the 
relationship of landlord and tenant is established 
nod the burden of proof is heavily upon defen* 
dant 2. and after him, upon defendant 1, to prove 
such rights. Defendant 2 and bis father therefore 
would have come into possession of the land only 
under a right derived from these trustees or their 
predecessors.in.title. They are only tenants-at-will 
liable to be ejected at any moment by the trustees. 

The learned Subordinate Judge pur¬ 
ported to follow the decision in 30 M L W 
583^ which in a way supports him. It 
seems to me the view of law enunciated 
above is fundamentally opposed to the 
conception underlying the system of tenure 
which recognizes kudiwaram and mel- 
waram as distinct interests, in land and is 
based on a misapprehension of some of the 
decisions of the Privy Council referred to 
by both the learned Subordinate 
and the learned Judges in 30 M L W 
583.^ In 20 Mad 299* Subramania 
Aiyar J. points out that there is 
substantial analogy between an EnghS" 
tenant and an Indian raiyat and that the 
English rule embodied in S. 106, T. ?• 
should not be applied, an d after citing 

1. Aiyanars and Kaniyala Swamigal Koti 

sthanam v. Periyakaruppan Thevan, > 

16 A I B Mad 617=118 1 0 279=30 M I* W 
683. ,, 

2. Venkatanarasimha Naidu v. ' 

(1897) 20 Mad 299=7 M L J S61. 
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following passage from the proceedings of 
the Board of Revenue dated 5th January 
1818 regarding the nature of the rights of 
the raiyats in the various parts of the 
Presidency, viz. “whether rendered in ser. 
vice, in money or in kind and whether 
paid to Rajas, Jagirdars, Zamindars. Poli- 
gars, Mutadars, Shrotriemdars, Inamdars 
or to Government Officers, such as Tahsil- 
dars, Amildars, Amins or Thanadars, the 
payments which have always been made 
are universally deemed the dues of Govern, 
ment” observed thus: 

To treat such a payment by cultivators to 
zamindars as ‘rent’ in the strict sense of the 
terms and to imply therefrom the relation of laud* 
lord and tenant so as to let in the presumption of 
law that a tenancy in general is one from year to 
year, would be to introduce a mischievous fiction 
destructive of the rights of great numbers of the 
cultivating classes in this province who have held 
possession of their lands from generations to 
generations. 

45 Mad 586^ approved this view aud cited 
the above passage from the Board of 
Revenue proceedings at p. 602 as laying 
down correctly the place of the cultivat. 
ing ryots in the agricultural economy of 
Southern India. “Therefore the observa. 
tion of Wallace J. in 30 M L W 533^ “that 
a kudiwaram holder is a co.owner with 
his landlord and is not a tenant is not one 
that has been advanced or approved hy 
any decision of the Privy Council" is not 
strictly accurate in view of the observa. 
tions of the Judicial Committee in 45 Mad 
586.^ When an inamdar comes to Court 
alleging that be is the owner of both the 
warams, no presumption can be made that 
the grant was of both the warams and it 
is incumbent upon him to prove the 
affirmative of the issue. Eveu assuming 
that he establishes that he is the owner of 
both the warams in order to sustain an 
action in ejectment, he must prove that 
the defendant was let in under a termin. 
able tenancy which entitled him to eject 
hm from the land. There is nothing in the 
decisions of the Privy Council laying down 
a different view. In 30 M L W 583^ at 
689, Wallace J., referring to 47 Mad 337* 
and 45 Mad 566,’ observed thus: 

It mait be admitted that there is a difficulty in 
reoonoillng the two deoUione which appear, U wo 
may aay eo with reepeot, t o speak also vnth diverse 

8. Sivaprakaea Paodaraeannadhlgal v. Yeeramma 
Beddl, (1939) 9 AI B P 0 993=68 10 639 = 
49 IA 386=46 Mad 666 (P 0). 

4. Kalna Filial Matakayar t. Bamanathao Chet, 
tiar, (1934) 11A1B P 0 66=8310 336= 47 
Mad 887=611A 88 (P 0). • 

" ■ 1938 M/78474 


voice ou the question whether occupaucy right 
can be obtained by adverse possession and pre- 
scription. But -57 M-td 337-* is the Latest decision 
aud is biudiug ou us and we cannot refuse to follow 
whore it loads. 

With great respect to the (yarned Judge, 
47 Mad 337* does not enunciate any rule 
which is opposed to tho conception which 
underlies the relationship between the meU 
waramdar and a kudiwaramdar. In that 
case it will be seen that tlie tenants were 
let into possession under muchilikas which 
entitled the landlord to eject the tenants 
(p. 354). That the case proceeded upon this 
view is clear from the following passage in 
tho judgment of Sir John Edge: 

In 1870, Sir C. H. Scotland C. J. held that 
when a tenancy in the Presidency of Madras com- 
menced under a terminable contract there was 
nothing to prevent the landlord from ejecting the 
tenant at the end of the term from the lands 
which had been let to him (page 354). 

It was in relation to this conception of 
landlord and tenant that the learned 
Judge made the following observation a 
little lower down: 

No tenant of lauds in India can obtain any 
right to a permanent tenancy by prescription in 
them against his landlord from whom bo bolds 
the lands. 

The observations to a similar effect on 
page 344 must be understood likewise and 
in the earlier part of the judgment, it was 
pointed out that it was not disputed that 
the defendants were tenants of the temple, 
the landlord in that case. In 51 M L J 
010® Phillips and Madhavan Nair JJ. exa. 
mine! the scope of the Privy Council deci. 
sion in 47 Mad 337* and understood the 
said decision as nob laying down any rule 
which is inconsistent with that laid down 
in 45 Mad 586.® At page 514 Phillips J. 
observed thus: 

I bad to consider this point, sitting as a single 
Judge, in 49 M L J 602^ and there 1 came to the 
conclusion that decision in 47 Mad 387* by which 
the burden of proving occupancy right is thrown 
on the tenant is only applicable in cases where 
the inamdar is proved or admitted to be the owner 
of the land itself. A closer scrutiny of the judg. 
ment in 47 Mad 837* confirms me in this view. .. 

... The words ‘tenant of lands’ must mean 
tenant of lands belonging to his landlord; that U 
to aay that the landlord has a right not merely 
to the melwaram but to the land itself. 

Madhavan Nair J. at pages 523 and 524 
observes thus; 

5. Zamindac of Farlakimedi v. Ramayya, (1927) 

14 A 1 R Mad 10=93 I 0 818=61 M L J 610. 

6. Ferlakarappa Thevan v. Alyannata and Eani- 
, yalaawamlgal KoU Devaetbanam, (1936) 18 

A I BMsd 186 =9110 1037=49MLJ603. 
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T!;. (liotr.i’i ff tlic Privy Council as regards the 
1 uni -11 I'l i:'. f i-; Uiscd ui)OD two decisions 
ref- rred 1 y tlu.ir Lordships. The facts of these 
CM-- - ati'l I'l ervation.s show that in k^th of them, 
a.' I iut. rl I ut Ly my learned brother, it was 
citLi-c admitti.'d or found as a fact that the tenants 
had I ci. ii let ill# possession by the landlord who 
w;t- the absolute owner and that consequently 
wh> n the tc-naiit claimed to possess occupancy 
ri-;lir it was incumbent on him to prove it. When 
.'■iiiiilar circumstances arose in 47 Mad 337^ their 

Lordships allirmcd the same principle. 

When the landlord owns both the melwaram and 
the kudiwaram intorc.sts in the laud and the 
tenant set up occupancy rights in such laud, the 
burden of proving that he has such right.s is on 
him. If the dictum referred to in 47 Mad 337* is 
thus understood it is not inconsistent with the 
decision in 45 Mad tSC.'^ 

The learned Judges in 30 M L W 583* 
do not notice this decision at all. In 32 
C \V N 160,' Mukerii and Alalik JJ. oh. 
served thus: 

In an action in ejectment one of the things that 
the plaintiff must prove is bis title to immediate 
possession. This is a preposition as old as the 
bills. In a case where the defendants’ tenancy is 
admitted - an admission that involves the admis- 
eiou of the defendants' right to Le in pos.^cssiou— 
the plaiuti^ must necessarily establish as to buw 
Le is entitled to pos.-iossion; in other words, bow 
the tcuaucy has come to au end. 

After referring to the Privy Council 
decisions in 43 Mad 567*’ and in 47 Mad 
337,* they remarked thus : 

In my opinion, the decisions of the Judicial 
Committee do not indicate that their Lordships 
ever irilendcd to depart from these elementary 
rules. In both the eases the plaintifl's title to the 
land.s was conceded, and notices by which the 
defendants’ tenancies were terminated werenotdis* 
puted. In neither case bad any grant been alleged, 
assorted, or admitted on behalf of the plaintiff, but 
inasmuch as the defendants had been in occupa¬ 
tion on payment of rent, a tenancy from jear to 
year terminable on notice was all that was con* 


uent rights of occupancy that the defendant may 
set up but fails to prove. 

The same view was enunciated by 
Spencer J. in 39 M L J 629“^ at p. 639 
when he stated that the principle of the 
decision in 15 Mad 95** is unaffected by 
any decision of the Privy Council. The 
learned Judges in 30 M L W 583* do not 
advert to either of I be above cases. I res. 
pectfully agree with the views expressed in 
these decisions in regard to the inamdar’s 
right to eject and that of Phillips and 
I\Iadhavan Nair JJ. in regard to the scope 
of the Privy Council decision in 51 M L J 
510'" and prefer to follow them. The judg¬ 
ment of the learned Subordinate Judge 
is therefore considerably vitiated by his 
wrong approach of tho questions which he 
had to decide. I have to set aside bis find, 
ings and call for revised findings in the 
light of the remarks made in my judgment. 
The learned Subordinate Judge is there- 
fore directed to submit his revised findings 
ou the evidence on record on the following 
questions : (l) Whether tho plaintiff is the 
owner of both the warams. (2) Whether 
defendant 2 has occupancy rights in the 
suit property. (3) Whether tho plaintiff is 
entitled to eject defendant 2 from the land. 
Time for the return of the findings is six 
weeks from the date of receipt of this order 
and objections ten days. 

C.u.k./d.s. Case remanded. 

10. Subramaoia Aiyarv. OuDappaGouudau,(19201 

7 A I R Mad 901=61 I C 697=39 M L J 629. 

11. Venkataeburyulu v. Kandappa, (1892) 15 Mad 

95. 
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ceded. 

Id 47 M L J 558" their Lordships Spen. 
cer and Kumaraswami Sastri JJ., after 
referring to the Privy Council decision in 
47 Mad 337* laid down the law thus: 


When a plaintiff seeks to eject a defendant from 
possession on the ground that the latter is his 
tenant whose tenancy has been terminated, he 
must prove not only that the defendant Is’ his 
tenant as alleged, if that is denied, but also his 
right to eject. In order to prove a right to eject ho 
must necessarily show that the tenancy is a ter¬ 
minable one and has been validly terminated 
This onus is unaffected by any defence of permai 


7. Basifuddin Sarkar v. Sahebulla Pramanik 

r w ^ ^ 966=105 I C 857=32 

C W N IGO. 


Venkatachala Gound; 
(1920) 7 A I R P C 67=56 I C 117=43 M 
667=47 I A 76 (PC). 

9. Subbarayadu v. Narasimha Rao (1924) 
AIR Mad 907=82 I C 623=47 M L J 658 


Stodart j. 

Sinnammal — Petitioner. 

• 

Sattiya Goundan — Respondent. 

Civil Revn. Petn. No. 543 of 1936, 
Decided on 17th February 1938, from 
order of Sub-Judge, Salem, D/. 24th Octo* 
her 1935. 

Hindu Law—Joint family—Debts — Suit on 
promissory note executed by father and son 
instituted after partition between them anw 
decree obtained against father alone—Decreo* 
holder is not entitled to proceed against pro¬ 
perty in hands of son unless he obtains decree 
against him. 

Whore a person brings a suit on tho basis of is 
promissory note executed by a father and son. 
who are members of a joint Hindu family, aftw 
there has been a partition between them so® 
obtains a decree against the father only, he is n®* 
entitled to proceed against the propMty to ^ 
hands of the sen, unless he obtains a deew® 
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against the son. The partition does not put an end 
to the son’s liability lor the father’s debt but it 
does put an end to the joint family as an entity 
which can possess joint property and be jointly 
sued. After partition, if the liability of the son is 
to be enforced, it must be by a decree obtained 
against him. [P 579 C IJ 

D. Ramaswamy Iyengar — 

for Petitioner. 

K. V. Sesha Ayyangar and R. Subra. 
mania Ayyar — for Respondent. 

Order. — The petitioner is the decree- 
holder. On a promissory note purporting 
to be executed by a father and a son and a 
third party, she obtained a decree against 
the father only, exonerating the other two. 
She now trios to execute the decree on 
property in the bands of the son and has 
been repulsed in both the Courts below. It 
is the fact that at the time when the debt 
was contracted the father and son were 
undivided {l5th July 1931) but by the time 
of the suit {28th October 1933) they bad 
become divided. Petitioner’s case is that on 
a decree obtained after partition against the 
father alone she ought to be able to proceed 
against property in the bands of the son. 
That is against all the current of decisions 
in this Court. When the petitioner filed 
her suit she should have prayed for a 
decree against the son to the extent of the 
latter’s interest in the family property and 
in the alternative in case the son had 
become divided to the extent of the family 
property which the son had got at parti- 
ition and which he still retained. But 
|PetitioD6r got no decree against the son. 
Partition does not put an end to the son’s 
liability for a father’s debt; but it does 
put au end to the joint family as an entity 
which can possess joint property and bo 
jointly sued. After partition therefore if 
Jthe liability of the son is to be enforced it 
must be by a decree obtained against him. 
The petition is dismissed with costs of the 
respondent. 

O.B.K./r.M. Petition dismissed. 
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Venkatasobba Rao and 
Abdub Rahman JJ. 

M, Partkasarathi Ayyangar — 

Appellant. 

v. 

K, Ekambara Mudaliar and others — 

Respondents. 

Appeal No. 248 of 1938, Decided on 
Slst JanuaiT 1988, against decree of Sub- 
Jndgei Ohioglepat, in 0.8. No. 69 of 1932. 


Limitation Act (1908), S. 20—Payment of 
interest—It is not necessary that money should 
actually pass between parties—Any facts which 
would prove plea of payment of interest would 
be payment sufficient to bar statute. 

To constitute a paymeut of intere.4 for purpose.-? 
of Kiving limitatian under S. ‘JO it i.s not essential 
that money should actually p.iss letweL-n the par- 
tie.s. Any facts which would proven pica of pav. 
ment of interest in an action brought to recover 
it would be a payment sufiiciont to bar the 
statute. [P 5,so C 1. 2] 

One of the properties compri.ccd in a niort •.kc 
deed was agreed to be sold by the mortgv.'r 
to one P for a certain sum and it was stipulit-rd 
that out of the amount, P should pay Ks. loOO 
to the mortgagee who in bis turn w.as to release 
the mortgaged property from his mortgage secu¬ 
rity. The mortgagee g.aro bis consent to the 
arrangement and attested the sale deed in token 
of it. Simultaneously with the sale deed, a rekise 
in respect of the proparty sold, was executed 
by the mortgagee and the release deed recited that 
the amount of Rs. 1500 was received as interest. 
The amount was however paid subsequently by P 
and the payment was endorsed on the back of the 
mortgage deed. The mortgagee instituted a suit on 
his mortgage and relied on payment by P to save 
his claim from bar of limitation; 

Held that the transaction amounted in law ic 
payment of interest within S. 20. P as a purch.aser 
was a person “liable to pay the debf’and payment 
by him took the case out of the statute. At any 
rate P could bo regarded as the mortgagor’s agenV 
‘duly authorized' to make the payment and 
payment by him saved the claim from bar of 
limitation : (1867) 2 Bz 153; (1902) 2 Ch 430: 

A I B 1921 Mad 102 and AIR 1926 Cal 1218 
Bel. on. [P 560 C2; P 681 C 1] 

R. Gopalaswami Ayyangar — 

for Appellant. 

A. Viswanatba Iyer and A. Seshacha- 
riar — for Respondents. 

Venkatasubba Rao J. — This suit, 
brought upon a mortgage evidenced by two 
deeds of 1915 and 1916, was commenced 
on 30th July 1932. The plaintiff, to save 
his claim from the bar of limitation, relies 
upon what he alleges amounted to a pay¬ 
ment of interest on 30th July 1920. The 
alleged payment was not made by the 
mortgagors but by a third party, .and the 
two questions that have been raised are 

(i) whether the transaction relied upon 
amounts to a payment of interest and 

(ii) whether the person who made the 
payment was one "liable to pay the debt” 
within the meaning of 8. 20, Lim. Act. 
The facts may be shortly stated. One 
of the properties comprised in the mort. 
gage was agreed to be sold by the mort. 
gagors to one Paramasiva for Bs. 7600. 
and it was stipulated that out of this sum 
be should pay Bs. 1600 to the plaiotifif (the 
mortgagee), who in his tojrn s^uld release 
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the item purchased, from his mortgage 
security. There is suflicient evidence to 
show that the plaintiff gave his consent to 
this an.ingoment entered into between the 
luottgagors and Pavamasiva. The plaintiff 
was made to attest the sale deed in token 
of his consent, and some diHiculty in the 
case has arisen from the fact, that it was 
intended to be executed on 7tb May 1920, 
the date it bears, but the actual execution 
was on 30th July, when it was presented 
for registration. The recitals in the sale 
deed do not represent the anaogement 
that was eventually given effect to, but as 
to what hai)pened there can be little doubt. 
Simultaneous with the execution of the 
sale deed, a rcloaso deed (Ex. C) was oxc. 
cuted by the plaintiff in favour of Parama. 
siva. It boars tho date 30th July and 
recites that out of tho amount due to the 
mortgagoo, Rs. 1500 was received for 
interest, and that in consideration of tho 
payment, the plaintiff relinquishes his 
mortgage right over the item sold. Bub 
it is clear from Ex. I, another document 
which came into existence on the same 
day, that no money was paid, and that by 
agreement between Paramasiva and the 
mortgagee, the actual payment was defer, 
red to 2nd .\ugU3t 1920. It has also been 
shown that the money was in fact paid on 
7th August 1920, on which date the pay. 
moot was endorsed on the back of the 
mortgage deed. 

The suit has been contested by defen. 
dant 4, a subsequent purchaser. That the 
transaction to which we have referred 
amounts in law to a payment can. hardly 
admit of doubt. The plaintiff acknow. 
lodged receipt of the amount and executed 
a release deed relinquishing his right to 
the item in question. That no money passed 
makes, in the circumstances, little differ¬ 
ence; the plaintiff waived payment and 
was content to treat the promise to pay 
as actual payment. Would it have been 
open to the plaintiff after the release deed, 
to assert as against the mortgagors, that 
he did not receive the amount? The 
effect of the transaction is undoubtedly 
that the sum due upon the mortgage 
became reduced by Rs. 1500. This seems 
to be clear on principle and if authority 
is needed, (1867) 2 Ex 153^ may be cited. 
There, it was held that to constitute a 
payment of interest sufficient to take a 
debt out of the operation of the Sta tute of 

1. Maber”^. Maber, (18G7) 2 Ei 153 = 36 
L J Ex 70. 


Limitations it is not essential that money 
should actually pass between the debtor 
and the creditor. As observed by Martin B. 
any facts which would prove a plea of pay., 
ment of interest in an action brought to 
recover it. would be a payment sufficient 
to bar the statute. As already said, in a 
suit by the plaintiff against the mort¬ 
gagors. the release deed mentioned above 
would be conclusive evidence of payment. 
The plaintiff would have a right of action 
against Paramasiva on an independent 
b.isis, namely his agreement to pay, but 
that would not render the transaction any 
the less a payment for the present purpose. 
To quote another passage from the judg. 
ment of Martin B.: 

In my judgment, when a man comes prepared 
to pay a debt and has the money, in point ol fact, 
in his hand to pay. but the creditor thinks 6t to 
siy, ‘Do not pay me, I gave you that money, and 
I consider it as h.aving been paid’, at tho same 
time handing the debtor a receipt for the money, 
and making an indorsement of payment upon the 
security—that is a payment. There is no necessity 
for the debtor to go through the form of taking 
the money out of his pocket and giving it to the 
creditor, and the creditor returning it to him. If 
the jury have found the real transaction to be as 
1 have stated it, all that prevented actual pay¬ 
ment being, that it was thought unnecessary to go 
through the idle ceremony of one party taking the 
money out. aud tho other handing it back again, 
that was equivalent to payment : (p. 156). 

We must therefore disagreeing with tb 0 | 
lower Court, bold that the transaction 
amounted in law to a payment of interest 
within S. 20, Lim. Act. That Paramasiva^ 
as the purchaser was a " person liable to 
pay the debt” is equally clear. This is 
established by 44 Mad 544.^ Buckley J- in 
(1902) 2 Ch 430^ expounds the principle 
on which this rule rests. The learned 
Judge, after observing that the whole idea 
is that the payment is an admission of the 
right of the person to whom it is paid, goes 
on to say : 

If the mortgagor has himself paid, or whether 
he has called upon somebody else and bound 
somebody else towards him to p.ay and that person 
has paid, equally, as it appears to me, the mort¬ 
gagor has made an admission. That is how 
I regard it upon principle. 

Then the learned Judge quotes (1865) 11 
H L C 115,* where it was held by 

2. Askaram Sowcar v. Venkatasami 

(1921) 8 A I R Mad 102-62 I 0 393=44 Mad 
544=40 M L J 218. _ 

3. Bradshaw v. Widdrington, (1902) 2 Cb 430 — 

71 L J Ch 627=86 h T 726=60 W B 561. 

4. Chinnery v. Evenas, (1865) 11 H L 0 

N R 620 = 10 Jur (N S) 855 = 11 D T 69 - 
13 W R 20. 
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Westbury L. C. that under the statute, the 
receiver in the receipt of the rents is in 
point of fact as v?ell as of law, the receiver 
of the mortgagor and that any payment 
made by the receiver is payment in law by 
the legal agent of the person liable to pay. 
In 44 Mad 544^ already referred to, it was 
held that a purchaser of the equity of 
redemption is a person liable to pay the 
mortgage debt within S. 20, Lim. Act : see 
also 54 Cal 179.® The payment by Parama- 
siva therefore takes the case out of the 
statute, he being the purchaser of an item 
comprised in the mortgage. Apart from 
that, the facts, already adverted to, show 
that he was the mortgagors’ " agent duly 
authorized” to pay Es. 1600. On this 
ground also, the payment made by him on 
iSOth July 1920 saves the claim from the 
'bar of limitation. For the plaintiff it is 
urged in the alternative, that even should 
the payment be deemed as made on 7th 
August, the date when actual cash was 
paid, he is in no worse position; indeed, 
his position is, if possible, better, that date 
being nearer the date of the suit. But the 
argument assumes that Paramasiva s autbo. 
rity extended to making the payment a 
week after the sale deed. This is a ques¬ 
tion we need not go into in the view taken 
by us on the other point. The extent of an 
agent's authority under S. 20 is a question 
to be decided on the facts of each case. As 
Mr. A. Yiswanatha Iyer for the respondent 
rightly points out, a payment by an agent 
later than warranted by his authorization 
would be an act detrimental to his princi¬ 
pal, for, the result of such a payment is to 
extend the period of limitation. In this 
case, as already observed, it is unnecessary 
to decide whether or not Paramasiva had 
authority to make the payment on 7th 
August. 

In the result, the appeal is allowed and 
the lower Court’s decree is set aside. The 
plaintiff will have a mortgage decree for 
the amount claimed in the plaint, with 
Interest at 6 per cent, per annum on Eupees 
4000 from the date of plaint to the date 
fixed for payment. There will be no per¬ 
sonal decree. Time for payment is three 
months. Though the plaintiff has suc¬ 
ceeded, we deprive him of costs, as he 
deliberately filed the plaint on the last day 
of limitation, with a coprt.fee of Es. 2 odd, 
while more than Rs. 500 wa s payable, end 

0. fihuban Mobin Siogh v. Bam Gobinda 
Ooawami, (1926) IS A IB Cal 1318 = 911 0 
804S64 Cal 179=44 C L J 188. 


made good the deficit only after several 
extensions. Our order therefore is that 
each party will bear bis costs both here 
and in the Court below. 

C.R.K./R.ll. Appeal allowed. 
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Venkatasubba Eao and 
Abdur Rahman JJ. 

Kunti'umpraih Payyantan Govindaji 
Karnavan and another — Appellants. 

V. 

J. S. De Silva — Respondent 

Letters Patent Appeal No. 65 of 193G< 
Decided on 16th December 1937, against 
Judgment of King J,, reported in A I R 
1937 Mad 213. 

(a) Malabar Compensation for Tenants 
Improvements Act (1 of 1900), S. 5— S. 5 
abrogates Art. 139, Lim. Act. 

Tbe general provisions of Art. 139, Lim. Act 
are abrogated by tbe provisions of B. 5, Malabar 
Compensation for Tenants Improvements Act: 
Cose low rc/erred. [P 682 0 1] 

(b) Res judicata—Lease by jenmi to tenant— 
During tenant's occupation, jenmi granting 
melcharatb—After previously terminating lease 
jenmi and melcharatbdar bringing suit in eject¬ 
ment against tenant—Jenmi claiming no relief 
in bis favour but stating in plaint that mel¬ 
charatbdar to be entitled to property and liable 
to pay value of improvements—Decree passed 
but not executed—Subsequent suit by successor 
of jenmi for ejectment is not barred by res 
judicata. 

A jenmi and tbe melcharatbdar as plaintiQs 1 
and 2 brought a suit in ejectment, having previ¬ 
ously terminated tbe lease, against tbe defendant 
who was a tenant and to whom lease was given 
before tbe melcharatb was granted. The jenmi 
prayed for no relief in bis own favour. In tbe 
plaint tbe allegation was made that it was tbe 
melcharatbdar that was both entitled to tbe pro¬ 
perty and liable to pay tbe value of the improve¬ 
ments and a decree in terms was passed. But it 
was not executed and tenant continued in posses¬ 
sion. Subsequently tbe successor of the jenmi 
brought a suit to eject the tenant and it was 
contended that the second suit was barred by res 
judicata : 

Held that there being no issue to be tried in 
tbe first suit between the jenmi and the tenant, 
and there being no decree in the first suit in 
favour of the jenmi, there was no actual or con¬ 
structive res judicata which barred tbe second 
suit. [P 682 C 2 ; P 698 C 1] 

0. T. 6. Nambiar and A. Atcbathan 
Nambiar — for Appellants. 

B, Sitarama Rao — for Respondent. 

Yenkatasabba Rao J.—Iq this Letters 
Patent appeal from the judgment of 
King J. two questions of law have been 
argued. In 1689, the suit property was 
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leiised by the then jenmi to the defendant’s 
-incestor for a period of three years. While 
■i'.e tenant was in occupation, the jenmi 
printed a meicharath in 1913. Havinfi 
/icviously terminated the lease, the jenmi 
w plaintifl 1 and the melcharathdar, as 
! i dntiff 2, brought in 191-3 a suit in eject, 
ment against the tenant. In the plaint was 
made the allegation, that it was the mel¬ 
charathdar that was both entitled to the 
property and liable to pay the value of 
the improvements. On that basis, it was 
prayed that a decree should be passed, 
directing possession to be delivered to 
-.ho melcharathdar on his depositing the 
imouct duo. Thug it will be seen that the 
’enmi, although he joined in the suit as 
plaintiff 1 , prayed for no relief in his own 
favour and made it clear that ha was not 
to be made liable for the amount payable 
to the lessee. A decree in the suit was 
passed in 1916, which directed possession 
to be delivered to the melcharathdar, on 
his depositing a certain amount, for pay¬ 
ment to the tenant. This decree, however, 
was not o.\ecuted and the tenant continued 
to remain in possession. The present suit 
was brought to eject him in 1929 by the 
successor of the jenmi who granted the 
lease. King J. confirmed the decree passed 
by the lower Appellate Court in favour of 
the plaintiff. 

Two questions have been raised : first of 
limitation and secondly of res judicata. As 
regards the first point, Mr. Nambiar con. 
tends that the suit is barred uuder 
Al t. 139, Lim. Act, which applies to actions 
by landlords against tenants. The starting 
point is the determination of the tenancy 
•ind the suit must be brought within 12 
years. If this provision applies, there can 
be no doubt that the suit is barred. But, it 
is contended for the respondeut that under 
the special law of Malabar, this general 
provision must be deemed to have been 
abrogated by S. 5, Madras Act 1 of 1900 
{The Malabar Compensation for Tenants 
Improvements Act). It enacts (to quote 
the material portion) that every tenant to 
whom compensation is due shall, notwith. 
btandiDg the determination of the tenancy. 

be entitled to remain in possession until 
ejectment in execution of a decree or order 
of Court. Then sub.cl. 2 of the same sec 
ion goes on to say. that a tenant so con 
tinuing in possession shall during such 

the terms of Ins lease. This section enacts 
a contradiction; ifc says that although the 


5.1. B. 

tenancy is determined, the tenant continues 
in possession as such subject to the terms 
of his lease. There is some force in Mr. 
Nambiar s contention that this provision 
was not iutouded to override the general 
law, as it had been enacted merely to 
protect the tenant s right where compensa. 
tion has not yet been paid. Ho seeks 
support for his contention in the defini. 
tion of the word ‘tenant’ in S. 3 and the 
detailed provisions of S. 6 . Whatever thSj 
merit of this contention be, a contrary 
view has been taken in every reported 
case, and we do not think it right to 
unsettle the law on a point such as this ; 
see 1913 M W N 339.* (1916) 2 M W N 
324" and 29 I C 559.^ Mr. Nambiar relies 
upon 41 Mad 118* but the judgment will 
show, if carefully road, that the tenant's 
contention was negatived there, namely 
that ho acquired title by adverse posses¬ 
sion by continuing in possession for 12 
years from the termination of his tenancy. 
This case therefore so far as the decision 
goes, does not support Mr. Nambiar. 

as to res judicata : true as Mr. 
Nambiar contends, the theory of a nomi- 
nal or pro forma plaintiff is untenable. A 
plaintiff unlike a defendant comes volun- 
tarily on the record and although the law 
knows of a pro forma defendant, the idea 
of a pro forma jilaintiff is repugnant to it. 
But still it seems to us that the learned 
counsel s argument as to res judicata can- 
not prevail. First, were there a previous 
decree in favour of the jenmi, that might 
constitute res judicata and prevent a 
second decree being passed; but there is no 
such previous decree. There was an out. 
standing meicharath, and under its terms, 
no decree could have been passed in 
favour of the jenmi. There was no duty 
cast on the jenmi to recover possession for 
the melcharathdar and for that purpose 
to file a suit. Moreover no question was| 
raised as between the jenmi and tbej 
tenant and there was no issue to be tried 
between them. The question of res judi- 
catais one of substance and it is difficult 

1. Kummatha Vittil Kuahi Kutblai Haji ^ 
Autoni Govois, (1913) M W N 339 “ 19I0 
603=24 MLJ 472. 

2. Eroma Mecon v. Sankunni Menon, (1918) 6 
AIR Mad 837=33 I C 651=(1916) 2 M W W 
324, 

3. Chowakkaran Kcloth v. Karuvalote Parkauffli 

(1910) 3 A I R Mad 975=29 10 659. ^ „ 

4. Tbetnan v. Kunhi Pathumma. (1918) 6 
Mad 84=43 I C 757=41 Mad 118=31 M It i 
128. 
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(in the circumstances to bold that there is 
ian actual or constructive res judicata 
which bars the present action. In the 
result the Letters Patent appeal fails. We 
■make no order in regard to costs. 

C,R.K./d.S. Appeal dismissed* 
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Pandrang Row and King JJ. 

Secretary of State — Appellant. 

V. 

Pullela Bangaswami Baidu and others 

— Respondents. 

Appeals Nos. 464 of 1931 and 221 of 
1934 and Civil Misc. Petn. No. 4161 of 
1937, Decided on 14th December 1937, 
against preliminary decree of Sub.Judge, 
Vellore, in 0. S. No. 58 of 1929. 

(a) Land Improvement Loans Act (1883), 
S. 7 (1) (c) — Mortgage under — Priority. 

The mortgage under the Lands Improvement 
Loans Act cannot be given priority in respect of 
lands other than those for whose benefit the loan 
was granted : A I R 1919 Mad 590, Foil. 

[P 583 0 2] 

(b) Civil P. C. (1908), O. 41, R. 27 (1) (b) ~ 
Lacuna in case due to negligence of legal advi> 
ser conducting trial — Additional evidence 
cannot be admitted to fill it. 

Additional evidence under Cl. (1) (b) of R. 27 
of 0. il cannot bo admitted to permit the appel¬ 
lant to fill a lacuna in bis case, a lacuna which is 
ondoubtedly due to the negligence of bis legal 
adviser who conducted the trial in the Court below. 

[P 584 C 1] 

(c) Civil P. C. (1908), S. 80 - S. 80 is man- 
datory —• Notice of claim not given •— Trial 
Court through negligence omitting to frame 
tsiue on point of want of notice — Government 
pleader also through negligence omitting to 
make application regarding it but all along 
resisting suit — Point regarding notice cannot 
be deemed to have been waived by Secretary 
of State. 

Section 80, Civil P. G. applies to all forms of 
suit against the Government whatever be the rc. 
lief sought. It is express, explicit and mandatory 
Aud it admits of no implications or exceptions. A 
suit in which the provisions of 8. 60 Civil P. C. 
are not complied with U unsustainable in limine. 

584 C 2) 

Where In a suit against the Government no 
notice under B. 80 Civil P. 0. was issued and the 
plaint was aUent as to that fact and due to the 
negligenoe of the Qoverument Pleader and the 
Subordinate Judge, who tried the case, the suit 
was tried and ditpo^ of in the lower Court with¬ 
out raising an issue on this point and deciding it 
but the Government all along defended the suit: 

Meld that there was no waiver of this point on 
behalf of the Secretary of State. It was the duty 
of the Subordinate Judge to see that a plaint 
which did not satisfy the provisions of law was 
not allowed to proceed further. The waiver being 
nut of tile question and the non-maintainability 
b! the euit being patent, the salt ought to have 


been dismissed in limino on the ground that it was 
prohibited by the provisions of S. 80 Civil P. 0 : 
AIR 1937 P C 176. Ref. [P 5S4 C 2; P 585 C 1] 

Govt. Pleader — for Appellant, 

T. R. Arunacbalam and K. Krishna- 
swami Iyengar — for Respondents. 

Pandrang Row J. — These are appeals 
from the preliminary and the final decree 
in 0. S. No. 58 of 1929 on the file of the 
subordinate Judge of Vellore. The suit 
was for sale of the plaint properties in 
satisfaction of two mortgages that had been 
executed by defendants 1 and 2 and the 
undivided deceased father of defendant 3. 
Defendants 4 to 6 were impleaded as per- 
sons claiming to be puisne mortgagees of 
one or other of the mortgaged properties. 
The only contesting defendant was defen. 
daub 7 the Secretary of State for India in 
Council, who had some of the properties 
mortgaged in his favour under the pro. 
visions of the Land Improvement Loans 
Act. Defendant 7 not only claimed priority 
in respect of his mortgage, but also eon- 
tended that the suit should bo dismissed 
summarily, as no notice of the suit was 
given to him prior to suit as required by 
law. For some reason or other, this objec¬ 
tion to the maintainability of the suit was 
not made the subject-matter of a separata 
issue and the judgment of the learned 
Subordinate Judge is silent on this point. 
The same point has been repeated in the 
grounds of appeal by the Secretary of 
State. Before dealing with this point it is 
necessary to consider and decide the other 
point argued in this appeal. The learned 
Subordinate Judge held, following the 
decision reported in 41 Mad 691,^ that the^ 
mortgage under the Land Improvement 
Loans Act could not be given priority in 
respect of lands other than those for whose 
benefit the loan was granted and he found 
that in this particular case there was 
no evidence to show that the loan had 
been granted for the benefit of the mort¬ 
gaged properties concerned. 

It has been argued before us by the 
Government pleader that the decision in 
41 Mad 691^ should be re.considered, but 
he has not been able to give any reason 
why that decision should be re-considered. 
No other authority has been quoted which 
is to the contrary, and on principle there 
is DO justification for giving priority in 
respect of a mortgage of properties which 
are not intended to be benefited by the 
1. Sanlcaran Ntmbadripad v. Ramaswaml Aiyer, 
(1919) 6 AIB Mad 690=47 1C 801=41 Mad 
691=34 M L J 446. 
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loan qran o(J unrlei- the Land Improvement 

Loan. Act We are not therefore prepared 

n '*’r7ror"U^^ principle laid down in 
II Md 001. Then on the queation of fact 

; hethcr the propertic-s concerned in this 
-^mt m which the eiecretary of State is 
interested are lands for the benetit of which 
he loan was granted, there is no evidence 
in support of the case put forward by the 

Secretary of State. It is in fact conceded 

fiidi’no^'* other 

I„ c arrived at by the 

ittomnr ■'“‘JRo is possible. .An 

attempt was therefore made to get acldi. 

t OMI ovKienco admitted in appeal on this 

pomt An application tor the purpose of 

admitting such evidence in appeal was 

filed“in"mf 

„ fPPp not been explained. So 

far as Cl. (l) (b), R. 27, 0. 41, Civil P C 

admitting”'nv"'" °° justification for 

adS To admit 

additionaf evidence under this ciauso in 

this case would only bo to permit the 

Secretarv of State to fill a lacuna in lit 

case a lacuna which is undoubtedly due 

to the negligence of his fegal adviser who 

far a" Cl nSo 
not hnn ‘ ^ 1 concerned it has 

thA^I ^ tendered on behalf of 

Je^t id^on r^’ ? evidence was 

et in on his behalf m tho Court below 

are theroforo unable to find any sufli' 
to he Ta7 additional evident 

JvWencf in"““" 'T "“‘’‘“P “'Jditionai 

Sr^i'th :r' 

The only point that remains is whether 
the suit IS maintainable in the absence of a 
notice under S. 80, Civil K C. That section 
Clearly provides that notice should be given 
and that the plaint should state that notice 
nas been given. In this case the plaint 
aoes not contain any such statement, and 
It IS not contended before us that any 
notice was actually given, and that tho 
omission to make mention of the notice in 
the plaint was due to oversight. This is 
therefore a case in which no notice what- 
ever was given to the Secretary of State 
as required by S. 80. Civil P, C As 
observed by their Lordships of the Judicial 
Committee m 51 Bom 725.- S. 80, Civil 


2. ^hageband Dagadufa v. Secy, of State, (1927) 

61 Bom 725 (P ^ ^ ^ ^ 


C. applies to all forms of suit, whatever, 
the rehe sought. They further observe (atl 
P- iii) that S. SO is express, explicit and 
mandatory and it admits of no implications, 
or exceptions. They further observe thati 
the suit which was before them was one' 
which on account of non-compliance with 
o. bU, Civil P. C. was unsustainable in 
iimine. The case before us also is exactly a 
case of the same kind; for, the plaint does 
not even mention that notice was given to 
the becretary of State of the suit claim. 

It 13 however argued before us on behalf 
of the plaintiffs-respondents that the point 
as regards notice must be deemed to havd 

u ^elow on behalfl 

of the Secretary of State. This inference ii 
sought to be drawn from the mere omission 
0 frame an issue and to put in an applica¬ 
tion asking for an issue on the point. We 
0 not think that in the circumstances of 
the case such an inference can be fairly 
diawn. The omission seems to have been 
on a par with the omission to adduce evi* 

( enco which was obviously necessary and 
w iich was ready to hand, such as the 
order of the Director of Industries which 
was necessary to support tho case put for. 

" of the Secretary of Stater 

which was nevertheless not tendered in 
evidence till perhaps it was too late. Id 
any case, negligence is more likely to have 
been the cause of the omission to frame an 
issue on the point of want of notice and 
the omission to make any application 
regarding it. This negligence does not seem 
^ have been confined to the Government 
Pleader appearing in the trial Court but 
seems to have extended to the learned 
Subordinate Judge himself who neglected 
his plain duty in the matter. It was his 
duty to see that a plaint which did not 
satisfy the provisions of law was not 
allowed to proceed further so far as the 
Secretary of State was concerned. The suit 
should have been dismissed by him on this 
ground alone in limine against defendant 
'■ unable to accept the contention 

that there was any waiver in this case. 
The suit was throughout resisted by the 
Secretary of State and it is impossible to 
believe that there would have been any 
deliberate waiver on his behalf of a defence 
which was suflScient to non-suit the plain* 
tiff. Waiver being out of tho question, thf 

non.maintainability of the suit as againsi 
defendant 7 is patent. The suit should 
have been dismissed in limine so far ^ 
defendant 7, that is the annellant in this 
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appeal, was concerned, on the ground that 
the suit is prohibited by the provisions of 
S. 80, Civil P. C. The appeals are therefore 
allowed and the suit is dismissed as against 
defendant 7 with costs in Appeal No. 464 
of 1931 (which is the main appeal from 
the preliminary decree in the case) in this 
Court and in the Court below. 

C.Rx/d.s. . a ppeals allowed. 
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Leach C. J. and 
Venkataramana Rao J. 

Messrs. Nuserwanji Cursedji Bhesania 
and Co. — Appellant. 

V. 

Makamayi Ammal and others — 
Bespondents. 

Appeal No. 90 of 1932, Decided on 18th 
November 1937, against decree of Sub. 
Judge, Dindigul, in 0. S. No. 10 of 1930. 

Surety—Diicharge—By agreement between A 
end B, A to band over partnercbip aiaeti to B 
immediately in consideration of 3's paying 
certain sum to A — C standing surely for B — 
Subsequent agreement between A and B excus. 
ing immediate delivery of assets and granting 
more time — C is discharged. 

It 1b a fuDdamcntal principle of the iaw of 
Buretyebip that a surety cannot be bound to some* 
thing for which ho has not contracted. Any varia* 
tion in the original contract cannot bind the 
surety unless he has assented to the variation : 
AIR 1935P0 21 Bel. on. [P 688 0 2] 

It was agreed between A and B that A should 
baud over the assets of a partnership business to 
B In consideration of B's paying to A certain sum. 
It was agreed that the assets should be banded 
over immediately or within reasonable time and 
that A should execute a power of attorney in 
favour of B to enable him to collect all the out. 
standings due to the business. B executed a pro* 
mlssory note as agreed and C stood surety for B. 
The assets and the power of attorney were not 
handed over to B within the time agreed. 8ubse. 
quently by agreement between A and B the 
immedia te handing over of the assets was excused; 

field this subsequent agreement amounted to 
variation of the original contract and hence the 
surety 0 was discharged from bis liability. 

tP68901] 

Advocate-General, L. 8. Veeraraghava 
Ayyar, E, UoDamaheswaran and E. 
Subramania Ayyai — for Appellant. 

E. S. Krishnaswami Ayyangar, N. R. 
Goviodaohariar and S. Desikaohariar 
— /or Bespondents. 

Leaoh G« J< — The appeal ariees onfc of 
A Buit filed by the appellant in the Coart 
of the Snbordinate Judge of Dindigul to 


recover a sum of Es. 77,770 with interest 
from K. S. N. Periathambi Nadar, who 
was sued as the principal debtor, and from 
U. P. A. Pachayappa Nadar, who was sued 
as his surety. They were defendants 1 and 
6 respectively, and as it will be necessary 
in the course of this judgnaeot to mention 
them frequently, it will be convenient to 
refer to them here as defendants 1 and 6. 
Defendant 6 died during the pendency of 
the suit and the respondents are his legal 
representatives. The appellants are a firm 
of produce merchants with their head 
office at Bombay. In 1915, they opened a 
branch at Bodinaickanoor in the Madura 
District, where they carried on business in 
coffee and cardamoms under the style of 
M. N. Bodiwala and Company. In the 
course of their business at Bodinaickanoor, 
they became associated with defendant 1, 
who, they say, pressed them to open a 
branch at Pattiveeranpatti and to allow 
him to become a working partner so far as 
the business at Pattiveeranpatti was con. 
cerned. Whether the suggestion came from 
defendant 1 matters not, but the suggestion 
was made and carried into effect on 15th 
July 1926. The arrangement was that the 
appellants were to provide the capital and 
were to share the profits or losses with 
defendant 1 in the proportion of ten annas 
and six annas respectively. It is the appel. 
lants’ case that defendant 6 undertook to 
guarantee the payment of defendant I’s 
share of any loss that might result from 
the business and that the partnership was 
formed on this basis. They say that on 
15th July 1926, three documents were 
executed, namely a vartamanam letter by 
defendant 1, embodying the terms of the 
partnership (Ex. A); a counterpart varta- 
manam letter executed by Manohand Hathi 
Ohand, the appellant’s agent in Bodinai. 
ckanoor (Ex. A.l); and a vartamanam 
letter by defendant 6 in which he under- 
took to make good to the appellants "the 
loss pertaining to defendant I’s share" and 
also any amount which might be found to 
have been misused by him out of the 
moneys provided by the appellants. This 
last letter is Ex. B. Defendant 1 by bis 
written statement admitted the appellants’ 
case so far as the formation of the partner, 
ship was concerned and also admitted the 
genaineness of the three doonments to 
which I have jnst referred, but defendant 6 
denied that be had ever undertaken to 
guarantee defendant 1 and averred that 
Ex. B was a forgery. 
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It IS an undisputed fact that defendant 1 
carried on business in partnership with the 
appellants at Pattiveeranpatti on tho basis 
the vartaraanam letters, Exs. A and A.l, 
apn thafc the appellants advanced consider, 
aide sums of money for the purpose. Tho 
business was conducted on behalf of tho 
appellants by Manchand. Tlio market 
however, proved to bo a (allinqone and by 
the end of August 1027 heavy losses had 
been sustained. Tho appellants alle^-e that 
on *.nd .September 1027 it was ai'reed bet- 
ween them and defendant I that the latter 
should take over all the assets and liabi¬ 
lities of the Pattiveeranpatti business and 
pay to them a sum of Hs. 70,000. They 
further alle;^o that defendant 6 agreed to 
guarantee tho payment of this sum and 
that the arrangement was embodied in 
three other documents. Exs. D. E and 
VI, all dated 2nd September 1927. 
D IS a promissory note payable on 
demand for Hs. 70.000. bearing interest at 
4 per cent, per mensem executed by defen- 
dant 1 ID favour of the appellants. Accord. 
jhS to Its terms Ex. E is a vartaraanam 
letter addressed by defendant 6 to the 
appellants m which ho undertook to pay 
the amount duo on tho promissory note 
within one year in the event of defendant 1 
ai mg to do so. Ex. XXVI is a vartaraanam 
letter executed by Manchand on behalf of 
the appellants and addressed to defen. 
dant 1. lb reads as follows : 

Today I checked all the accounts relating to 
e colioo and cardamom business which j’ou in 
partnership with our Company were carrying on 
under the name and stylo of Moolji Bbai Nuscr. 
wanji Rodiwala and Company, at Pattiveeranpatti 
irora I5th July 1026 to 2nd September 1927 ; the 
outst.andiugs and tho profit and loss in tho business 
pertaining to tho aforesaid vilasam havo been 
given up to you and I havo obtained from you 
a promissory note for Rs. 70,000 (Rupees seventy 
thousand) in f.avour of Messrs. Nuserwanji Kar- 
pudji Basania and Co. at Bombay and 


by debtors of the partnership had been 
handed over to Manchand and that he and 
defendant 1 were to proceed to Bombay 
to interview the principals, who were to 
lurnish a power of attorney in favour of 
deiendant 1 in order that he might realize 
the assets of the business. It is however 
untrue that the assets had been handed 
over to defendant 1. Defendant 1 admitted 
the genuineness of these documents, but 
defendant 6 denied that he had undertaken 
to act as the surety of defendant 1 and 
alleged that Ex. E was also a forgery. 
E.XS. p and XXVI are undoubtedly genuine 
and it IS true that after these documents 
had been executed Manchand and defen. 
dant 1 left Pattiveeranpatti for Bombay 
where they interviewed the appellants. The 
evidence also discloses that the appellants 
were reluctant to carry out the arrange¬ 
ment entered into by Manchand. and defen. 
dant 1 left Bombay without the power of 
attorney. When defendant 1 returned to 
I attiveeraopatti he wrote several letters 
to the appellants pressing them to hand 
over to him (a) the promissory notes and 
other securities which the debtors of the 
^rtnership had executed or provided and 
[t>) the power of attorney, but the appeU 
^nts did not comply with bis demands, 
ihey had not been complied with by 29th 
J une 1928, when Jagan Mohandas (P.W. 9), 
a partner in tho appellants' hrm, arrived 
a J-attiveeranpatti. Discussions then took 
place between him and defendant 1 which 
resulted in two further vartaraanam letters, 
being executed (Exs. FFF and GGG). The 
irst of these letters was executed on 16th 

Ju y 1928 by defendant 1 and is in the 
following terms : 


pudji Basania and Co. at Bombay and as securitv 
for tho amount of that noto I have also obtained 
a security varthamanam from M. R. Ry. UFA 
PacUayappa Nadar Avergal. The lodger, 'dav book 
etc., and the promissory notes of tho persons from’ 
whom amounts are due are also received Vourself 
and myself shall within four days from’this date 
Stuart and go to Bombay, inform the principals of 

® Company, of these matters 

fn youc favour enabling you to collect tho out- 
standings and pay the amount to us. 

f "Ik be observed that this document 
states that the outstandings and the pro6b 
and loss of the business had been given up 

signed a premia 


, - a yrumis- 

Bory note for the agreed amount, but that u -•*“ aiAu [^UUJ» iUDaS, niiiSi 

the books and the promissory notes 0 \van Properties belonging to me by way 

sory noces given of hypothecation, otti (mortgage with possession] 


k ''boreas I made an agreement on 2nd Septem. 

looking into tho accounts, to the 
effect that I would undertake all the rosponsibill- 
5 ot the business of coffee seeds and cardamonis 

the name and stylo of Mooljl 
Bhai Nuzetyanji Bodivala and Companv, in this 
place started on 26th July 1926 under the agency 
of Manchand Hatichand Sait, the agent of youc 
urm at Bodmaickanoor, and pay you Rs. 70,000. 
whereas I accordingly undertook the same and 
executed a promissory note in your favour and 

up *0 2nd September 

iJza for the vartamanam letter (letter of agree¬ 
ment) executed by M. R. Ry. U. P. A. Pachal- 
appa Nadar Avergal, in your favour as security, 
k u ^ declare that I or my surety 

At *k^^ (said) money within the said due 
date, that in default you may make arrangements 
for the recovery of the said sum and that I wUI 
not alienate my moveable and immovable proper* 
ties of uauja and punja lands, hills, gardens, 
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etc. I declare that I have not prior to this encum¬ 
bered any o! the said properties to anv one by 
way of mortgage, otti etc. You have this day 
agreed to prepare a general power of attorney 
similar to the copy of the power of attornev sent 
by me by registered post on 16th October 1927 
and send the same as soon as possible, after reach¬ 
ing Bombay for the purpose of recovering the 
outstandings due under promissory notes, accounts, 
usufructuary mortgage, hypothecation, lease, etc. 
all the documents and true accounts leUting 
to the said firm of M. N. Bodivala and Company, 
and you have executed a vartamanam letter also 
to that c0ect. I shall from time to time pay tho 
money collected by me out of tho outstandings of 
the aforesaid II. N. Eodiwala and Company, into 
your firm at Bodinaickanoor and obtain receipt. 

Ex. GGG bears the same date and is the 
counterpart signed by Jagan Mohan Das 
on behalf of the appellants. In spite of 
this arrangement, the documents which 
the appellants were to hand over to defen. 
dant 1 were not then handed over to him, 
and they also withheld the power of 
attorney. After waiting till 3rd August 1928 
and the appellants being still in default, 
defendant 1 wrote to Jagan Mohan Das, 
who was then at Bodinaickanoor, saying : 

Mr. Manchand Hathichand has not delivered 
the documents and the pronotes to me as it was 
decided in out agreement. It is a pity that the 
agreement was not honoured. If I do not get any 
reply for this within three days, please kindly take 
notice that my pronoto of 2nd September 1927 and 
the agreement of 16th August 1928 are null and 
void and will not bind me. 

This is Ex. WWW. On 8th August 1928 
Manchand wrote to defendant 1 a letter 
(Ex. 3l) and with it enclosed a nucober of 
promissory notes and other documents, but 
be did not send the power of attorney 
which defendant 1 had throughout insisted 
on being supplied to him and which the 
appellants had agreed to furnish. On 18th 
August 1928, defendant 1 wrote to the 
appellants at Bombay a long letter (Ex. 
84.A) setting out the arrangement entered 
into with them and concluding as follows: 

On account of your many defaults, and your 
Mn-Mmplianco with tho agreement given by 
Mf. Jagan Mohan Das on 16th July 1928, I have 
fit?. * cancelled the pronote for Rs. 70.000 
t thousand tupeee only) executed by mo on 

Lton nS ^ ““ “ ‘yPoi 

This letter was written in Tamil. De. 
fendant 1 having cancelled the agree- 
ment, as he had the right to do, as the 
appellants had for a year failed to carry 
out their part of the agreement the appel¬ 
lants wished to carry it through and sent 
mm a power of attorney. This, however, 
aid not arrive until 7th September 1928 


and it was then too late. The appellants 
hied the suit on 27th November 1928. 
Written statements were in duo course 
Bled by defendants 1 and 6. The defen- 
dant 1 denied liability on the ground that 
there bad been a total failure of considera. 
tion for the promissory note which he had 
signed. Defendant 6 denied that he had 
ever been consulted and described the 
claims as being false and fraudulent. De. 
fendant 1 eventually withdrew his defence 
and allowed the case to proceed against 
him ex parte. By this time defendant 6 
had died and his widow was made a party 
as defendant 7. She filed an additional 
written statement in which she adopted 
the defence of defendant 1 in addition to 
the defence set up by her husband. The 
trial was a lengthy one as it involved 
the question whether Exs. B and E were 
forgeries. It was alleged that other docu¬ 
ments on which the appellants relied had 
also been fabricated, but it is not necessary 
for the purpose of this appeal to refer to 
these other documents. The learned trial 
Judge held that Exs. B and E are forgeries 
and dismissed the suit so far as it con¬ 
cerned defendant 6. It is also nob necessary 
for the purposes of deciding the appeal to 
enter upon a discussion of the finding of 
the learned trial Judge that Exs. B and E 
are forgeries, because the appeal fails on 
other grounds. 

In answer to questions pub by the Court, 
the learned Advocate-General very properly 
admitted that Manchand had full autho- 
rity to bind the appellants and that the 
arrangement entered into by him with 
defendant 1 on i5th June 1926 was bind, 
ing and needed no confirmation by the 
appellants. The same admission was also 
very properly made with regard to the 
further arrangement entered into by Man. 
chand with defendant 1 on 2nd September 
1927. The learned trial Judge held that 
the appellants and Manchand had the 
entire control of the business at Patti, 
veeranpatti until May 1928 in spite of the 
execution of the promissory noU, Ex. D, 
the consideration for the transfer of the 
assets of the partnership to defendant 1. 
The mention of the month of May is a 
mistake for July, as it was on 16 mi July 
1928 that Exs. FFF and GGG were exe. 
cubed. With this correction we concur 
without hesitation in the finding of the 
learned trial Judge in this respect. This 
me^ that in spite of the binding contract 
which defendant 1 entered into with the 
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appellauts in July 1927 the appellants 
laUed to fulfil their part of the bargain, 
and after the ratification of July 1928 
they still remained in default and were in 
default when defendant 1 gave notice of 
cancellation of the arrangement by reason 
of the default. The consideration for the 
promissory note therefore failed, and defen. 
dant 1 was relieved of all liability under 
the promissory note. That he subsequently 
withdrew his defence and allowed judg. 
mentto be given against him cannot in 
our opinion affect the position of defen. 
dant 6. If defendant 1 was nob liable on 
the promissory note, defendant 6 as surety 
was also discharged. This is specifically 
provided for in S. 134, Contract Act, which 
says that the surety is discharged by an 
act or omission of the creditor the legal 
consequences of which is the discharge of 
the principal debtor. The reason why defen. 
dant 1 gave up his defence and allowed 
judgment to go against him has not been 
disclosed and no purpose will be served by 
entering into speculation with regard to 
the motive. 

Section 133 of the Contract Act says that 
any variance made without the surety’s 
coDsent in the terms of the contract bet. 
ween the principal debtor and the creditor 
discharges the surety as to transactions 
subsequent to the variance. The contract 
which the appellants entered into with 
defendant 1 contemplated the immediate 
handing over of the assets of the business 
of Pattiveeranpatti to defendant 1, or at 
any rate within a reasonable time. It also 
contemplated the giving of the power of 
attorney by the appellants to defendant 1 to 
facilitate his enforcement of rights against 
the debtors of the partnership. No assets 
were handed over to defendant 1 until after 
twelve months from the date of the con 
tract had elapsed and those which were sent 
to him were only sent after defendant 1 had 
given notice that he would nob be bound bv 

the delivery of the power of attorney The 
arrangement embodied in Ess. FFP and 
GGG amounted to a variation of the terms 
of the contract, because it excused the , 
imme^ate de ivery of the assets to defen. I 
dant 1 and allowed delivery to be made ' 
after more than a year had elapsed. The ‘ 

earnea Advocate-General has suggested ! 
tha inasmuch as S. 133. Contract Act 
contains the words as to transactions sub- 
sequent to the variance" the case does not 
fall witbm the section. Assuming that it 


J does not, it is a fundamental principle of 
. the law of suretyship that a surety cannot' 
‘ be bound to something for which he has- 
I nob contracted. There are many authorities; 
bearing on the point, but it will suffice if P 
quote in this connexion the remarks of 
i their Lordships of the Piivy Council in 68 
.il L J 339.^ At page 346 of the report 
appears the following passage : 

It appe.'irs to tbeir Lordships that the law 
on the discharge of sureties has been somewhat 
obscured by the cnipbasU laid In tbo cases on an 
agroement between the parties to vary the terms of 
the original agreement. The principle is that the 
surety, like any other contracting party, cannot be 
Held bound to something for which he has not 
contracted. If the original parties have expressly 
agreed to vary the terms of the original contract 
no further question arises. The original contract 
has gone, and unless the surety has assented to the 
new terms, there is nothing to which ho can bo 
TOund, for the final ‘obligation of the principal 
ebtor will be something different from the obliga¬ 
tion which the surety guaranteed. 

At page 348 their Lordships observe : 

Having arrived at this conclusion, it becomes 
unnecessary to consider the effect of S. 133, Con- 
fact Act. Whether that much-discussed section 
relates only to continuing guarantees or is intended 
to affect a guarantee of one obligation, and if so 
wnat It niMns, it is unnecessary to dcteimioo. In 
any view of the section, it cannot, in their Lord- 
ships opinion, operate to alter the primary law of 
the contract of guarantee that the promisee must 
show performance before ho can hold the premisw 
to bis promise. 

The passage just quoted shows that the 
provisions of the Contract Act cannot be 
deemed to bo exhaustive. It is clear in this 
case that the appellants have not shown 
performance, and, therefore they cannot 
hold defendant 6 to his promise. A half¬ 
hearted attempt has been made to show 
that defendant 6 did agree to the arrange¬ 
ment entered into between Jagan Mohan 
Das and defendant 1 at Pattiveeranpatti 
in July 1928. The attempt was based on a 
statement in the evidence of Jagan Mohan 
Das to be found on p. 746 of the printed 
record where he says .* 

I saw defendant 1 and defendant 6. They said 
they could not make any collections as the season 
was dull and the crops were uot good and wantrf 
more time tor payment ot the proaote debt I 
that if they paid Rs. 25,000 or Rs. 80,000,1 would 
give them time. They said they would consult 
and lot me know the next day. Next day they said 


need not nle a suit or apply for an attachmeni 
b efore judg ment. I agreed, 

1. Seth Pratap Singh Moholalbh^i v. Keshavlal 
Harilal. (1935) 22 A IR P 0 21=153 1 0 700 
=59 Bom 180=62 I A 23=68 M L J 339 
(P C). 
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At a later stage in his evidence the 
-witness stated that he met defendant 6 
between 12th and 16th July 1938, but 
only once. His statement that he saw both 
defendants 1 and 6 the next day after 
they asked for time is therefore on his 
own showing untrue. The learned trial 
Judge has disbelieved the statement of 
Jagan Mohan Das that defendant 6 did 
agree to the arrangement embodied in 
Exs. FFF and GGG, and wo consider that 
he was fully justiBed in so doing. If defend, 
ant 6 had agreed with Jagan Mohan Das 
to accept the variation in the contract wo 
have no doubt that he would have induced 
him to sign Ex. FPP or execute a fresh 
vartamanam letter. The contention that 
defendant 6 fell in with the arrangement 
made by Jagan Mohan Das and defend, 
ant 1 at Pattiveeranpatti in July 1928 
must therefore be rejected, and we hold 
that defendant - 6 was not a consenting 
party to the variation of the contract. As 
the contract was varied without his con. 
sent he is discharged from liability, apart 
from any question of cancellation. More, 
over defendant 6 was in fact greatly pre. 
judiced by the fact that immediate delivery 
of the assets of the partnership to defen. 
dant 1 was dispensed with. The arrange, 
ment of July 1928 meant that the principal 
debtor had lost much valuable time and 
was not likely to be able to realize the 
assets before the expiration of the twelve 
months allowed to the surety for payment. 
For these reasons, we hold that the appeal 
fails and must be dismissed with costs in 
favour of respondent 2. We fix the advo. 
cate 8 costs at Rs. 1200. The memorandum 
of objections is dismissed. No order as to 
oosts. 

o.r.k./d.s. Appeal dismissed. 
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King and Venkataramana Rao JJ. 

Tetali Sooramma — Appellant. 

V. 

Kowuri Vmkayya and others — 

Respondents. 

1934, Decided on 10th 
Maroh 1938. against decree of Bub.Judge, 
Rajahmundry, D/. 30fch August 1933. 

Uniution Act (1908), Art 98-SoH for rale 
of property on ba^ of aortgago-Property 
alleged to be wrongly deieriboJ-Plaiotiff alto 
praying for recUbeaHon of abtake—Art. 96 deoa 
Bot apply — PlalntifPa title may bo oaUblbbed 


by oral evidence even though his right to secure 
rectification of mortgage deed is barred by 
limitation. 

Where the plaintifT suio" for s;ilc of cortaio 
property ou the of a m irtgigo executed iu hU 
favour, alleges that the property is wrongly des- 
cribed and incidentally prays for roctificaiion of 
the mistake, ho is entitled on proof of his title to 
the relief for sale of the properly which was agreed 
to be mortgaged, even theugb hi- right to sue for 
rectification of the mortgage di^ecl i> barred bv 
limitation. Art. 9G. of the Limit ition Act has no 
application to such a case. No qacsiijn of limit.a. 
tiou arises as the substantial relief pr,iycd for hy 
the plaiutifi is not rectification of the deed, but 
some other relief which the pl.iictiG i? entitled t5 
claim uudet the law on the basis of the transac¬ 
tion which he seeks to enforce : A I H 2!)IS Ca' 
SOO.FolL (P 590 Cl. 2] 

D. Suryaprakasa Rao — for Appellant. 

P. Somasuedaram — for Respondents. 

Venkataramana Rao J. — This is an 
appeal from the judgmenb of the learned 
Subordinate Judge of Rajahmundry grant, 
ing a decree in favour of the plaintiff. 
The suit is upon a mortgage executed by 
defendant 1. The substantial defence to 
the suit was that the plaintiff' was not 
entitled to ask for the sale of one of 
the items of the property, viz. Survey 
No. 172/2, on the ground that the property 
actually described in the deed of mortgage 
as having been mortgaged was only 172/4. 
The plaintiff in his plaint stated that tiie 
description 172/4 was a mistake for 172/2 
and that if necessary the mortgage deed 
might be rectified by inserting 172/2 in the 
place of 172/4. But the substantial relief 
he prayed for in the plaint was the sale of 
172/2 on the basis of the mortgage. One of 
the defences raised was that the prayer 
for rectification was barred by limitation 
because it was asked for after more than 
three years bad elapsed from the date 
when the mistake came to the plaintiffs’ 
knowledge. This contention seems to have 
prevailed in the lower Court but the 
learned Subordinate Judge gave a decree 
on the ground that the prayer for rectifioa. 
tion was an unnecessary prayer, that, if 
the plaintiff was able to establish before 
Court that by mutual mistake the property 
was described wrongly, it was open to the 
Court to take oral evidence in regard to it, 
treat the document as rectified and give 
relief to the plaintiff on the basis of the 
said property, having been mortgaged thus 
giving effect to the intentions of the 
parties. 

The learned Subordinate Judge purported 
to follow a ruling of this High Oonrt which 
clearly lays down that it Is open to the 
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rJ;tin(!ri or the defendant to adduce oral 
evidence in reqanl to the correct descrip. 
tion of the property in the convevance 
executed l.ctween them and that relief in 
le^aid thereto can be granted even tliou^h 
a suit for roctiflcation lias not been tiled- 
vide 31 Mad 51' and 3 :\[ L \V Odl.-’ It 
has been held that, so far as the defen¬ 
dant IS concerned, even though ho has 
not sued to have the rlocumcnt rcctiticl 
and oven tbongli a suit for rcctilicatiou 
IS barred by limitation, nevertiieless tlie 

- C W N 2b0. JSiit It is contended that a 
diilercnt rule cuglit to apply in the case of 
n planitill, i, o. if he wants to get a relief on 
ho basN of rnutiial mUtake, it is his duty 
to institute a suit for rectilication within 
thice years from the date when the mistake 
camo to Ills knowledge under Art. 96 of 
' ch. Lini. Act and no relief could be 
guen if ho allows his claim for rectihea- 
tion to he barred. It seems to us that this 
coutontion is not tenable. Art. 96 will be 
applicable only if the plaintiff wants to hie 
a suit for rectilication of a deed and prays 
onh- for that relief. Bub, if the plaintiff sues 
lor possession of property or for a declara¬ 
tion of title ID regard to property or, as in 
this case, for sale of property, on the basis 
of the mortgage executed in his favour and 
if the relief regarding rectification is only 
for Rial or incidental or not necessary for 
awarding the main relief prayed for, thou 
.‘\rt. 96 will have no application. In a case 
decided in 28 C L J 197^ it was held by 
Mukberjeo and Walmsley JJ., that: 

Title may be established without rectification of 
au instrument even though the time to secure :i 
rectification of the instrumeut has elapsed, and 
that it is open to a party to give evidence to prove 
th.at his name has been omitted from the docu¬ 
ment by fraud or mistake. 

It seems to us that this is the correct 
principle and especially where the rights of 
third parties have not been intervened. So 
long as it is open to the parties to adduce ^ 
oral evidence on the ground of mutual ^ 
mistake in regard to misdescription of pro. ^ 
party, and a Court can give effect to the ^ 
real intentions of the parties, we do not f 
see why any question of limitation should e 
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arise at all when the substantial relief 
prayed for by the plaintiff is not rectifica. 
tion of the deed but some other relief 
u hich he 13 entitled to claim under the law 
on the basis of the transaction which be 
soeis to enforce. Rectification in such a 
case 13 not necessary. Following the deci.i 
Sion in 28 C L J 197.‘ we think that! 
even though the right of the plaintiff to! 
sue for rectification of the mortgage deed 
13 barred by limitation, still be is entitled 
0 the relief for sale of the property which 
was agreed to be mortgaged and that the 
decision of the lower Court is therefore 
coirecb. The result is that the appeal is 
dismissed with costs. 

C.R.iv.,R.M. Appeal dismissed. 


1. Mahadeva Aiyar v. Gopala Aiyar. (19111 34 
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Burn J. 

T. -V. Ahmed Maraikaijar — Petitioner. 

V. 

I . N. Thangiah Aadar — Respondent. 

Civil Revn. Petn. No. 83 of 1936, Deci¬ 
ded on 1th March 1938. from order of 
District Court, Tinnovellv, D/- 8th August 
1935. 

Provincial Insolvency Act (1920),S. 42(1)(*) 
Burden of proving exislence of circum* 
stances laid down in S. 42 (1) (a) it on debtor 
and not on creditors or on Official Receiver. 

An order of discharge cauuot be passed unless 

down in S. 12 (1) (a) are 
shoWa to exist and the burden of proving the 
existence of those circumstiucos is on the debtor. 
It uot necessary for the creditors or the Official 
Receiver to show that the debtor could justly be 
held responsible for the deficiency of assets. 

[P 691 C 1] 

T. E. Ramabhadrachariar and S. 

Thyagaraja Iyer — for Petitiotier. 

A. Swaminatha Iyer — for Respondent. 

Judgment. — Both the lower Courts 
have clearly lost sight of S. 42 (1) (a), 
Provincial Insolvency Act which peremp¬ 
torily requires the Court to refuse an 
absoluto order of disohargd 

unless the insolvent satisfies the Court that th® 
fact that the assets are not of a value equal to 

eight annas in the rupee.has arisen from 

circumstances for which he cannot justly be held 
responsible. 

In this case it is admitted that the assets 
did not realize eight annas in the rupee- 
Neither the learned Subordinate Judge nor 
the learned District Judge has expressed 
himself as satisfied in the manner required 
hy S. 42 (1) (a). On the contrary, the 
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Official Receiver reported that there was 
no evidence whether the deficiency was 
due to circumstances for which the debtor 
could not justly be held responsible. This 
means simply that the debtor did not 
discharge the burden laid on him by 
S. 42 (l) (a). The learned District Judge 
appears to have fallen into the error of 
;supposing that there was a burden on the 
creditors or perhaps on the Official Receiver 
to show that the debtor could justly be 
held responsible for the deficiency of assets. 
This is the precise opposite of the correct 
statement of the law. The order granting 
an absolute discharge is set aside and the 
application for discharge must be restored 
to file and dealt with according to law. 
The appellant (petitioner) will be entitled 
to his costs of this appeal out of the estate 
if there are any funds in the estate. 

C.r.k./r.M. Order set aside. 


A. I. R. 1938 Madras 591 

Born and Venkataramana Eao JJ. 

In re Feme Maila Eai — Petitioner. 

Criminal Revn. Case No. 466 and Petn. 
No. 434 of 1937, Decided on 4th February 
1938, from order of Sess. Court, South 
Kanara Division, D/. 30th March 1937. 

• (a) Criminal P. C. (1898), S«. 110 and 117— 
General repute—Evidence of police witneesei 
as regards general reputation of a person 
should not be excluded as inadmissible—Simi. 
larly evidence of general reputation may be 
given by a stranger. 

Pec Burn J,—The question what is a person's 
reputation is a question of fact. It can be spoken 
to by anyone who knows what his general reputa¬ 
tion is. The police officer who goes to the place 
where a particular person lives aud who makes 
enquiries to find out what his reputation is, is 
pec/ectly competent to speak in the witness-box 
about the result of bis enquiries. His evidence 
that the reputation of such and 8u:h a person is 
BO and so is evidence of a fact and it is not to be 
exoluded as mere hearsay evidence. In one sense 
the evidence of general repute is of course hearsay 
but It is hearsay of a particular kind which Is 
™e admissible in a case like this by 8. 117, 
Criminal P, 0. It is not necessary that the wit¬ 
ness who speaks to the general reputation oi a 
person must be resident in the same place. A 
stranger can find out what the general repute of a 
^cson U and he is competent to testify to that 

(P Ml 0 a ; P 692 0 1] 

(Per Venkataramana Boo /.J—Reputation ol a 
man’e character ie tbs inlerence or estimate from 
the sum total of a man's actions and qualities 
^wn or formed by persons who are acquainted 
with him or among whom he xesidefl and with 
whom he Is chiefly oouTeriant or the circle in 
which he moves; ft it the ptevaiUng opinion 


formed by those with whom he associates and who 
would have the Ici-t opportunity of knowing bis 
habits and general behaviour. It is gonerallv 
understood that the ‘'piacc” or “community’'’ 
with reference to which reputation evidence* is 
tendered should relate to the neighbourhood 
where he dwells or moves, but having regard to 
modern conditions, it is impossible to define 
"neighbourhood’’ or ‘‘community" with any degree 
of accuracy. [p 593 q 1 ] 

(b) Criminal P. C. (1898), S. 110—Person 
proceeded against need not be ex-convict 
(Obiter}.~~(Fti Burn J.) 

A person against whom proceedings under 
S. 110 are taken need not be an es*convict: A 1 li 
1938 Mad 46:i, Approved. [P 592 C 2] 

(c) Criminal P. C. (1898), S. 110 (e) and (f) 
—Finding that person proceeded against under 
S. 110 is habitual criminal cannot be based on 
criminal cases against such person in which he 
is discharged. 

A Court is not warranted to base the finding 
that the person proceeded against under S. 110 is 
habitual criminal on the evidence gathered from 
criminal cases against such person in which ho 
has been discharged. [p 592 c 2 ] 

K. S. Jayararaa Ayyar for B. Lakkappa 
Rai — for Petitioner. 

Public Prosecutor — for the Crow 7 i. 

Burn J. — In my opinion there was 
evidence upon which the learned Joint 
Magistrate and the learned Sessions Judge 
could properly rely in order to hold that 
the petitioner was habitually committing 
or attempting to commit or abetting the 
commission of offences involving a breach 
of the peace and is so desperate and dange. 
rous as to render his being at large without 
security hazardous to the community. 1 
cannot accept the contention of Mr. Jaya- 
rama Ayyar that the evidence of the police 
witnesses with regard to general repute! 
should be excluded as inadmissible. Thej 
question what is a person’s reputation is a 
question of fact. It can be spoken to by any 
one who knows what his general reputa. 
tion is. The police oflScer who goes to the 
place where a particular person lives and 
who makes enquiries to find out what his 
reputation is, is perfectly competent to 
speak in the witness box about the result 
of his enquiries. His evidence that the 
reputation of such and such a person is so 
and so is evidence of a fact and it is not 
to be excluded as mere hearsay evidence. 
In one sense the evidence of general repute! 
is of coarse hearsay but it is hearsay of a; 
particular kind which is made admissible! 
in a case like this by S. 117, Criminal 
F. 0. It is not in my opinion necessary — 

1 say it with all respect to the learned 
Judges who have held otherwise — that 
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ithe witness who speaks to the general 
reputation of a person must bo resident in 
the same place. A stranger can find out 
what the general repute of a person is and 
ho is competent to testify to that fact. 
For this reason. I would dismiss this peti- 
tion holding that there is no ground for 
interference in revision. 

The case was brought before this Bench 
apparently because of a conflict of rulings 
in Criminal Rivision Cases 228 of 1937^ 
and 474 of 1937.^ In the former case, 
Newsam J. is reported to have said ; 


(Venkataramana Rao J.) A. I, R. 

habitual criminals and dangerous and des 
perate outlaws . If it were naces. 

sary, I would agree with Horwill J. and 
differ (with all respect) from the inter, 
pretation put upon the words of Newsam J. 
In S. 117, Criminal P. C. it is expressly 
laid down that the fact that a person is a 
liabitual offender may be proved by evi. 
dence of general repute. This is by itself 
inconsistent with the ideas that a person 
against whom proceedings under S. 110,' 
Criminal P. C. are taken must be an es.* 
convict. 


There is another and I think an even stronger 
ground for quashing the present proceedings. 
Neither of the petitioners has over been convicted 
of any crime, A more perusal of S. 110 i.s sufTi- 
cient to show that it is intended to deal with 
©x-couvicts or habitual criminals and dangerous 
and desperate outlaw? who are so hardened and 
incorrigible that the ordinary provi.sions of the 
penal law and the normal fear of condign punish* 
ment for crime are not suOicient deterrents or 
adequate safeguards for the public. 

In the latter case Horwill J. stated as 
follows : 

It is further contended that before a person can 
bo bound over under S. 110 it is necessary that a 
certain number of previous convictions should 
have boon proved. I can see no necessity for this if 
the fact that a person is an habitual robber or 
housebreaker or thiof c.an be proved otherwise. If 
there are no previous convictions, the quautum of 
proof necessary would naturally be greater. 

The conflict appears to be that New. 
sam J. is thought to have hold that S. 110 
can only apply against habitual criminals 
if there are previous convictions while 
Horwill J. has held that it is not neces. 
sary to prove previous convictions. The 
point does not arise in the present case 
because it has not boon contended by Mr. 
Jayarama Ayyar on behalf of the peti. 
tioner that the absence of any previous 
conviction renders the order of the lower 
Court invalid. I do not myself think that 
Newsam J. meant to say that the only 
habitual criminals who can be dealt with 
under S. 110, Criminal P. C., are ex.con. 
viots. He says "ex.convicts or habitual 
criminals and dangerous and desperate 
outlaws and I do not think 

that the word "or” is equivalent in this 
context to "namely”. The supposed con. 
flict only arises if Newsam J.'s words are 
read as if ha had said, "ex.convicts, viz. 


1. Rathlaam Filial v. Empsror. (1938) 25 A I R 

^ ^ Or L J 230={1937) 


a. In re Shanmugbam Asarl, (19331 25 A I R 
. Mad 482=(ig38) 1 M L J 178. ^ ^ 


Venkataramana Rao J. — This is an 
application to revise the order of the 
learned Sessions Judge of South Kanara 
confirming the order of the Joint Magis. 
trate of Kundapur binding over the peti. 
tioner under S. HO (o) and (f), Criminal 
P. C. There are two concurrent findings of 
the lower Court, viz. (1) that the appel. 
laut is a person given to habitually 
committing or attempting tc commit or 
abetting the commission of offences involv. 
ing a breach of the peace and (2) that the 
appellant is so desperate and dangerous as 
to render his being at large without secu- 
rity hazardous to the community. So far 
as the first finding is concerned, it is 
mainly based on three criminal cases which 
wore the subject of judicial proceedings,! 
and which ended in the discharge of the 
petitioner. Apart from the said proceed¬ 
ings, there is no other reliable evidence in, 
the case. It seems to me that the lower 
Courts were not warranted in basing theiri 
finding on the evidence gathered from thej 
proceedings in those cases, when the peti-[ 
tioner was exonerated in respect of tbe| 
charges laid against him in those proceed, 
ings. I am therefore of the opinion that 
this finding is not sustainable. With regard 
to the other finding Mr. Jayarama Ayyar 
contends that it is based upon certain 
inadmissible evidence and therefore the 
finding must be set aside. His contention 
may be outlined thus: both the lower Courts 
have taken into consideration the evidence 
of certain police officers who have made 
investigation regarding certain offenoes. 
namely those which formed the subject of 
the above criminal proceedings, and their 
evidence is purely hearsay and therefore 
the finding based on such evidence cannot 
be sustained. To appreciate this conten¬ 
tion, one has to see what is necessary to 
sustain a finding with reference to a charge 

under S. 110 (f). Criminal P. 0. Proviso 
(4) to S. 117 says that : 
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The fact that a person Is an habitual offender or 
•isso desperate and dangerous asto.render his being 
at large without security hazardous to the com* 
munity may be proved by evidence of general 
repute or otherwise. 


Therefore a finding in regard to a charge 
under S. 110 (f) can be based on evidence 
of general repute of the person who is 
sought to be bound over. The section does 
not say in what manner evidence is to be 
given. The evidence as to reputation is 
always recognized as an exception to the 
rule as to the non-admissibility of hearsay 
•evidence. Phipson in his book on "Evi¬ 
dence," Edn. 7 observes thus at p; 372 : 

Stephen states that oral evidence must in all 
eases whatever be direct; that is, if it refers to an 
opinion, or to the grounds on which that opinion 
is held, it must be the evidence of the person who 
bolds that opinion on those grounds. But though 
this is geuerally true, it is not invariably so, 
witnesses being in some cases allowed to testify to 
the opinions of third person who were not upon 
oath, e. g. when the opinion U that of the com* 
munity (reputation). 


BeputatioD of a man’s character^ is the 
inference or estimate from the sum total 
of a man's actions and qualities drawn or 
formed by persons who are acquainted with 
him or among whom he resides and with 
;whom he is chiefly conversant or the circle 
iin which he moves; it is the prevailing 
[opinion formed by those with whom he 
associates and who would have the best 
opportunity of knowing his habits and 
general behaviour. It is generally under, 
stood that the ‘place’ or ‘community’ with 
reference to which reputation evidence is 
tendered should relate to the neighbour, 
hood where he dwells or moves, but having 
regard to modern conditions, it is imposible 
to define "neighbourhood” or “community” 
with any degree of accuracy. Though 
reputation is, in one sense, hearsay evi. 
dence, yet what a man learns of a man's 
reputation is a fact. Taylor in his book on 
!£7idenc6’, Edn. 12 states thus in S. 1472 : 


It is not however enough that the Impeaching 
witnesses should profess merely to state what he 
'has heard "others’'say, for those others may be but 
few. He must be able to state what is generally 
said bf the person, by those among whom he 
dwells, or with whom he is chiefly conversant, for 
■it is thU only which constitutes his general 
repntatlon. In ordinary cases, the witness should 
himself*come from the neighbourhood of the 
individual whose oharaoter Is in question, for if he 
be a stranger, sent thither by the adverse party to 
learn his oharaoter, he will not be allowed to 
testify as to the result of his enquiries. The 
impeaching witness may however be asked in 
oroii-examinatlon the names of ths persons whom 
•be has beard speak against tbs oharaoter tor vera* 
•qlty o! the witness impeached. 

1988 M/764 76.. . 
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OuQ of the cases to which he makes 
reference is 3 Serg it B 337=8 American 
Dec 655’ which gives a fairly good exposi. 
tioQ of what reputation evidence consists 
of and bow it is to bo proved. In that case 
Gibson J. observes thus at p. 656 : 

The witness sball not bo permitted to say he 
was told that the person had either a good or bad 
character in his own neighbourhood. But that is a 
very different thing from a knowledge of common 
report, acquired, as in this case, from common 
report itself.... A personal acquaintance with 
the individual to be affected, is unnecessary . . , . 
The witness is to give, not his own judgment of 
the matter, but the aggregate result of at least a 
majority of the voices he has heard : or in other 
words, for after all there is perhaps, no more plain 
or practical exposition of the matter, he must state 
what the common report is among those who have 
the best opportunity of judging of the habits and 
integrity of the person whose character is under 
consideration .... The reputation of the neigh, 
bourhood is the only thing that is competent; and 
if the witness has acquired a knowledge of it by 
the report of the neighbourhood, be is exactly 
qualified to be heard. 

In the same case Duncan J. observes 
thus at pages 657 and 658 : 

How often does the inquiry end in the very 
question put to this witness: "What is the gene, 
ral reputation of the witness examined as to truth 
in the county in which be lives?" If a witness 
was not permitted to state the general reputation, 
there must be an end of all inquiry into character. 
Particular facts cannot be given in evidence. 
Opinion will not be evidence, for, if it were, 
no witness would be safe from the shafts of 
calumny. No man is to be discredited by the 
more opinion of another; few men live whom 
some do not think ill of. But it is said the 
witness must speak of his own knowledge So he 
must. But what is this knowledge ? Not a per* 
sonal individual knowledge of facts. Ho knows 
by reputation what is the character of the man. 


Thus it will be seen that reputation 
evidence is not what ABC state about 
one's character but what the general 
opinion concerning him is, because reputa- 
tion is not the same thing as character. 
The witness who speaks to reputation 
must have opportunity to acquire know, 
ledge of it. I do not wish to deal with the 
question as to what the extent of the 
opportunity should be and what the extent 
of knowledge should be, because in this 
case on a reading of the depositions of the 
witnesses, whom Mr. Jayarama Ayyar 
objects, I find that they are persons who 
are qualified to speak about the general 
repute. Most of them are officers within 
whose jurisdiction the petitioner resides 
and some of them are persons who have 
held offices in or about that locality. I also 

8. Einunel v. Elmmel, Q Serg & ft 887=6 Amerl. 
pan Deo. 665. 
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find that they do not merely say that 
particular person told them about the 
petitioner’s character but they also speak 
from the knowledge they have acquired of 
the common report about the petitioner, 
l^ven excluding that evidence. I agree with 
the learned Sessions Judge that there is 
sufBciont and satisfactory evidence in the 
case to come to the conclusion that the 
petitioner is a person of desperate and 
dangerous character within the meaning of 
S. 110 (f). I therefore agree with my 
learned brother in dismissing this revision 
petition. 

In this view it is unnecessary to consider 
how far a mere stranger, who goes out 
to find out what the general repute of 
a person is, is competent to testify to that 
fact; nor do I think ft necessary for the 
purpose of this case to express an opinion 
on the difference of view hold by Horwill J. 
and Newsam J., about the interpretation 
of S. 110, Criminal P. C., namely whether 
it is intended to deal only with ex.convicts 
or habitual criminals and dangerous and 
desperate outlaws who are so hardened 
and incorrigible that the ordinary provi. 
sions of the penal law and the normal fear 
of condign punishment for crime are not 
sufficient. 

C.R.K./d.S. Petition dismissed. 
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Venkatasdbba Eao and 
Abddh Rahman JJ. 

K. Sundaram Ayyangar —Appellant. 

V. 

Opicial Receiver, Trichinopoly— 

Respondent. 

Letters Patent Appeal No. 97 of 1937 

Decided on 30th November 1937, against 

Judgment of Burn J., D/. 1st October 
1937. 

Mortgage - Suit on - Mortgagor becoming 
insolvent and bis aw.gnee Official Receiver 
impleaded ai defendanl-Morlgagee appointed 

«fter objection by 
Official Receiver - Mortgagee applying fo^ 

particular, regarding certain lea.e, granted by 

that Official Receiver wa, bound by the order 
and could not take exception to it. 

lo a mortgags suit, the mortgagee applied lor 
the appointment of a rceeiver. The Mortgagor 

^came an insoRen and his assignee, the oE 

Reeerver, was impleaded as a defendant to the 
suit. In the prcsonco of the Official Receiver and 
after objection by him the mortgagee was appoint¬ 


ed receiver. The Official Receiver had Eranted' 
certain le.i5es and on the application of the mort- 
gagce-receiver the Court directed the Official- 
Receiver to furnibh him certain particulars regard- 

billowing the application 

&ttsck6d io 

//c/d that the Ofiicial Receiver was a party to 
the suit and as much as any other partv to the 
suit, was bound by the orders of the Court made 
in his presence; that the person against whom 
the order was made happened to be the Official 

“lake any diOerence and that the 
Official Receiver could not take any possibleeicep- 
tJon to the order. [p q 

K. G. Srinivasa Aiyar — for Appellant. 
M. S. Vaidyanatha Aiyar— 

for Respondent. 
Yenkatasubba Rao J.—This is a morfc. 
f?age suit in which the plaintiff applied for 
the appointment of a receiver. The mort. 

an insolvent, was- 
impleaded as defendant 1 and his assignee, 
the Official Receiver, was joined as the 
fifth. In the presence of the latter and' 
after objection by him, the plaintiff him. 
self wa« appointed as receiver. The Ofiicial 
Receiver having granted certain leases- 
of the property, the plaintiff as receiver 
applied first that the former should be direc. 
ted to furnish certain particulars regard, 
i^ug the leases and secondly that he should 
be directed to deposit the moneys collected 
by him. The lower Court allowed the 
application and Burn J. set aside that 
order. In this Letters Patent Appeal, the 
correctness of the learned Judge's order is- 
attacked. We fail to see how the lower 
Courts order of appointment of receiver 
can be attacked. The plaintiff was appointed 
receiver on 3rd September 1934 and the- 
wder appointing him has become final. 
How the receiver’s application to direct 
defendant 5 to give him certain particulars- 
can be said to be incompetent, we are 
unable to follow. For the receiver to carry 
out his duties the information asked for is- 
necessary. It is difficult to support the 
learned Judge's statement that Official 
Receiver is not subject to the directions of 
of the Civil Court. It makes no difference^ 
that the person against whom the order, 
is made happens to be the Official Receiver;!- 
he is a party to the suit and is bound 
by the order made in his presence. The 
Official Receiver, as much as any other 
party to the suit, is bound by the orders of 
the Court. This being so, the first part of 
the order is a perfectly proper one and no 
possible exception can be taken to it. The 
plaintiff cannot carry on the administration 
without the particulars being furnished and* 
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this part of the order therefore is, as 
already stated, unassailable. 

Passing on to the second part of the 
order relating to the deposit, the applica- 
tion falls to be considered under two main 
headings : (i) as regards the moneys col¬ 
lected by defendant 5 before the receiver 
order; (ii) as regards the amounts collected 
subsequent to the order, they fall under 
two sub-groups, (a) those that accrued 
due before the order and (b) those that 
accrued due after the order. Mr. Muthukri- 
shna Ayyar, the plaintiff’s counsel, says that 
his application was limited in the lower 
Court, and that it is so limited here, to the 
moneys falling under the socond heading 
alone. That the plaintiff is entitled to the 
moneys that accrued due after the receiver 
order, i. e. moneys falling under group 2(b), 
is admitted by the counsel for the Official 
Receiver. The lower Court, while allowing 
the plaintiff’s application, reserved the 
question of the ownership of the amounts 
falling under group 2 (a). That seems to 
be the true interpretation of the order 
of the learned Subordinate Judge and 
Mr. Muthukrishna Ayyar is willing to 
adopt it. That is to say, the lower Court's 
order relating to the deposit must be taken 
to be limited to the moneys falling under 
the two sub-groups of the second main 
heading above. We fail to see how in those 
circumstances the Official Receiver has any 
ground of complaint at all. We therefore 
reverse the order of Burn J. and restore 
that of the Subordinate Judge. We make 
no order as to costs. 

C.R.K./r.m. Order set aside 
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Venkataramana Rao j. 

In re Narapareddi Seshareddi — 

Appellant. 

Criminal Appeal No. 299 of 1937, Deci. 
ded on 17th December 1937, against order 

Cuddapah, in C. C. No. 17 

of 1937. 

(a) Pend Code (I860), S. 218 — Whet U 
escenhel ia aeking of entriet with intenUon to 
ceuieloit or injury end not whether accused 
will be able to acconpUsh that object. 

The quMtioa under B. 318 is nob whether the 
jMued will be able to acoompUsh the object 
he had In view, but whether he made the entries 
to question with the IntenUon to cauee or know- 
tog to beUkely that he will thereby canee low 
and tojun. The fact therefore that the accused 
oonoeived foolUh plan of injnrtog if no gronnd 


for exculpating him from the oSence which he has 
committed. [p 597 c 2 ] 

(b) Penal Code (1860), Ss. 219 and 218- 
Village Munsif making entries in register of 
suits that certain suit was filed when in fact H 
was not so filed and also that judgment wa* 
pronounced when in fact it was not so pro¬ 
nounced—He cannot be convicted under S, 219 
but under S. 218. 

The essence of the offence under S. 219 is ( 1 ) 
that there must bo a judicial proceeding, that is, 
a proceeding actually commenced and pending, 
wherein a party claims relief against another and 
invites the decision of the Court in regard thereto 
and not a fictitious one where there is no party 
litigating, and ( 2 ) that there must be the making 
of a real report or a real pronouncement of an 
order, verdict or decision. [P 598 C 1} 

^Yhe^e a village Court Judge charged with the 
preparation of the register of suits filed in his 
Court frames that register in a manner which ho 
knew to be incorrect, namely by making an entry 
therein that a certain suit bad been filed when in 
fact it was not so filed and also by making an 
entry of a judgment purported to have been pro* 
nounced when it was in fact not pronounced, he 
cannot be convicted under S. 219 but can be 
convicted only under S. 218. [P 598 C 1] 

K. S. Jayarama Iyer for P. Basi Reddi 

— for Appellant. 

A. S. SivakamiDathan — for the Crown. 

Judgment.—The appellant Narapareddi 
Seshareddi was charged before the learned 
Sessions Judge of Cuddapah with having 
committed offences under Ss. 218 and 219, 

I. P. C., for framing an incorrect record or 
writing with intent to cause loss or injury 
tooneChamarthi Venkatasubbayya, P. W. 

3 in the case, and for pronouncing a verdict 
which he knew to be contrary to law, and 
for offences under Ss. 466 aod 474,1. P. C., 
for forgery of a record of a Court of Justice 
and using a document as genuine knowing 
it to be not genuine. During the course of 
the trial the learned Public Prosecutor in 
the Court below did not press the charges 
under Ss. 466 and 474, I. P. C., and the 
accused was acquitted in respect of those 
charges. The learned Sessions Judge, on a 
discussion of the entire evidence in the 
case, came to the conclusion that the 
accused was guilty of the offences under 
Ss. 218 and 219, I. P. C., and sentenced 
him to one year’s rigorous imprisonment 
in respect of each of the charges, the sen. 
tences to run concurrently. He differed 
from the opinion of the assessors who 
thought that the accused was not guilty of 
any of the said offences. 

The accused is the village Munsif of 
Mannur and as such a Judge of the village 
Court of that village. The charge against 
him is that on 12tb September 1934 he 
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cau^cil an entry Ex. B.l to be made in the 
?^uit Keaistor Ex. B to the effect that a 
suit (V. C. No. 19 of 1934) was filed by 
two persons, Naj>iah and Narayanaswami, 
r. W.s. 5 and 4, a;^ainst the said Chamartbi 
Yenkatasubbayya (P. W. 3) for recovery of 
a sum of Rs. 26 being the principal and 
interest due by him to them on account of 
the articles purchased in the shop of those 
two persons on 20th October 1932, that 
the accused caused a false return on the 
summons purporting to be issued to him 
to the ofiect that the summons though 
tendered to the said Yenkatasubbayya 
(P. W. 3) be declined to receive it and that 
on the strength of this return he purported 
to pass adocree, Ex. B.2, against the said 
Yenkatasubbayya (P. W. 3)on29thSeptom- 
bor 1934 for the sum of Rs. 26 with future 
interest at Rs. 0.8-0 per cent, per mensem. 
Ex. C, dated 14th September 1934, is the 
said summons and Ex. C.l is the endorse¬ 
ment on the summons. The person who is 
supposed bo have served the summons is 
P. W. 7 and he subscribed his name to the 
endorsement which is in the handwriting 
of P. W. 8. A year thereafter, tho accu.sed 
purported to issue a notice Ex. D to P. W. 3 
to show cause why the decree passed 
against him should not be executed. The 
notice Ex. D is dated 7th September 1935 
and the return on it, Ex. D.l, dated 20th 
September 1935 is to tho effect that P. W. 3 
declined to receive the same and hence a 
copy of the notice was affixed to tho wall 
of the house: the notice was again said to 
have been served on 29th September 1935 
and the endorsement Ex. D.2 was to the 
same effect, namely that P. W. 3 declined 
to receive the same and hence a copy of 
the notice was affixed. The endorsement 
Ex. D.l is signed by P. W. 9 and the 
endorsement Ex. D.2 is signed by P. W. 8. 
The accused subsequently sent a notice 
Ex. E dated 4th December 1935 which 
was actually served upon P. W. 3 on 7bh 
December 1935 and the endorsement on it 
Ex. E-1 was made by P. W. 8. 

On receiving the notice. P. W. 3 went 
and enquired of P. Ws. 4 and 5 as to 
whether they did file a suit against him 
and they replied in the negative. He gob 
from them affidavits Exs. J and K and 
instituted a complaint Ex. A before the 
District l^Iagisbrate of Cuddapah on which 
proceedings against the accused were taken 
with the sanction of the Local Government. 
The motive for the offeoce aa alleged by 
the prosecution is that P. W. 3 obtained a 
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decree against the accused in S. C. No. 256 
of 1934 on the file of the District Munsifs 
Court, Nandalur, and in execution thereof 
ho had him arrested when he paid a portion 
of the amount due and executed a security 
for tho balance and he desired to retaliate. 
This was before 12th September 1934 and 
the accused paid tho amount of the decree 
in instalments and finally on 20th Septem- 
her 1935 he paid Rs. 10 in cash, got a 
remission of Rs. 2-12.0 and obtained full 
satisfaction of the decree from P. W. 3. 
The intention of the accused in making 
these entries in the Suit Register was to 
cause loss to P. W. 3 by having his move, 
able property attached in execution of the 
decree which the accused purported to pass 
and thus cause disgrace to P. W. 3. The 
case as alleged by the prosecution is proved 
by P. Ws. 3 to 9. P. W. 3 denied any 
indebtedness to P, Ws. 4 and 5 and P. Ws. 

4 and 5 denied that they had any dealings 
with P. W. 3 or that P. W. 3 was indebted 
to them in respect of any such dealings or 
that they filed any suit or obtained a decree 
against P. W. 3. The evidence of P. W. Sis 
that he wrote the endorsements (Exs. C-lj 
D-1 and D. 2) attributed to him at the dicta¬ 
tion of the accused and that the recitals in 
tho endorsements are all incorrect. P. W. 7 
also similarly stated that he was persuaded 
to subscribe to Ex. C-l by the accused. 
The defence is that P. Ws. 4 and 5 did 
file a suit, that the records relating thereto 
were received by them on 9th December 
1935 on the representation that P. W. 3 
wanted to settle the matter with them 
and believing in that representation be 
returned the plaint, order, judgment and 
the plaintiff's deposition and they were 
nob returned subsequently, that taking 
advantage of this, this prosecution was 
launched against him at the instance of 
P- W. 6, his, enemy, and the said enmity^ 
alleged to have been due to a District 
Board election contest which took place 
between them, and that the practice of 
returning the records obtained in his Court 
and though it is irregular, there were seve¬ 
ral instances where the records were taken 
by the parties for the purpose of settlement* 
The learned Sessions Judge has accepted 
the evidence for the prosecution and found 
that the alleged District Board election 
took place somewhere in 1932 and it could 
hardly furnish a motive for the launching 
of this prosecution. The learned Sessions 
Judge went into the probabilities of the 
case and thought that it was hardly likely 
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that P. W. 3 a well-to-do person, could 
have borrowed articles for the small sum 
of Es. 26 from persons like P. Ws. 4 and 
5 and kept the debt outstanding for such a 
length of time. There is one other matter 
which the learned Sessions Judge might 
have adverted to, namely that if as alleged 
in the endorsements on the summons and 
the notices, P. W. 3 was actually served 
with the notice of summons of the suit 
and the notice of the intended execution, 
P. W. 3 would not have kept quiet without 
satisfying the debt when he must have 
known that the failure to comply at any 
rate with the requisition to show cause 
why the decree should not be executed 
would entail attachment of bis moveable 
property without any further notice. 
Nothing has been alleged against P. Ws. 4 
and 5 as to why they should perjure them¬ 
selves. Mr. Jayarama Ayyar very strongly 
contends that P. Ws. 4 and 5 admitted in 
the witness box that they were not quite 
intimate with the accused and if so, is it 
likely or probable that the accused would 
have thought of causing an entry to be 
made in the names of those two persons as 
plaintiffs for the object he had in view? 
No doubt, this is an argument which 
deserves some consideration, but it cannot 
outweigh the weight of the overwhelming 
evidence against the accused. It might be 
that the accused thought that they might 
be got at and that there would be no diffi. 
culty in persuading them to help him in his 
object; but the fact that it is not possible 
to understand why the accused hit upon 
these two persons as intending plaintiffs is 
no reason to discredit the testimony of the 
prosecution. 

One other argument which has been 
advanced by Mr. Jayarama Ayyar is that 
if the accused had really intended to do 
hum to P. W. 3, would he have served 
the notice Ex. E and would it not have 
bew more likely that he would have caused 
a similar return as in Ex. D. 1 and got an 
attachment issued? It may be that the 
accused never anticipated that P. W. 3 
would go and consult P. Ws. 4 and 6 and 
he natur^y thought that on receipt of 
the requisition P. W. 8 might seek bis aid 
when he intended that he might have his 
tun of subjecting P. W. 3 to some sort of 
wSTftcei if ho failed to comply with tho 
decree* Acotber argumeDt advaoced by 
to. Jayarama Ayyar is that it is not likely 
that by the entries alleged, any injury 
could be caused to P. W. 8 without the 


co-operation of P. Ws. 4 and 5, because 
before any attachment of moveable pro¬ 
perty could bo effected, they should be 
pointed out by the decree.holders. I do 
not think there is any dilliculty so far as 
this is concerned. The application for exe. 
cution need not be in writing. The accused 
can send somebody purporting to be on 
behalf of the decree-holders to point out 
the properties which were intended to be 
attached. The question is not whether 
the accused will be able to accomplish the 
object, he had in view but whether he 
made the entries in question with the' 
intention to cause or knowing to be likely 
that he will thereby cause loss and injury, 
toP. W. 3. There can be no doubt that 
the existence of such a decree would cer¬ 
tainly cause loss or injury to P. W. 3 in 
that either he will be obliged to pay the 
sum of Es. 26 or his moveable property is 
liable to be attached in execution of the 
said decree. No doubt, no detriment has 
been caused to P. W. 3 in this case and it 
is very likely that he could not have 
caused any, if P. Ws. 4 and 5 were not 
willing to co-operate with him and their 
co-operation seems to be very unlikely 
having regard to the evidence given by 
them during the course of the trial. But 
the fact that the accused conceived a foolish 
plan of injuring P. W. 3 in retaliation of 
the disgrace inflicted upon him by his 
arrest, is no ground for exculpating himl 
from the offence which he has committed. 

The question is what is the offence 
which the accused must be said to have 
committed? Is he liable under both the 
Bs. 218 and 219 I. P. C ? On the facts as 
found there can be no question that the 
accused is liable under S. 218 I. P. 0. But 
is he also liable under S. 219 I. P. C.? The 
^avamen of the charge against the accused 
is that he being a village Court Judge 
charg^ with the preparation of the register 
of suits filed in bis Court framed that 
register in a manner which he knew to be 
incorrect, namely by making an entry 
therein that a certain suit had been filed 
when in fact it was not so filed and also 
by making an entry of a judgment pur. 
ported to have been pronounced when it 
WM in fact not pronounced. This will 
bring him directly within 8. 218; but in 
order to render him liable also under 
6. 219, it must be established that be made 
a report or pronounced an order, verdict or 
decision in a judicial proceeding which be 
knew to be contrary to law. The essence of 
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jthe offence under that section is (l) that 
ithere must be a judicial proceeding, that 
is, a proceeding actually commenced and 
pending, wherein a party claims relief 
against another and invites the decision of 
the Court in regard thereto and not a ficti. 
tious one where there is no party litigating 
and (2) that there must be the making of a 
real report or a real pronouncement of an 
order, j^erdicb or decision. In this case 
there is no judicial proceeding at all; every, 
thing was a make-believe; there is no 
making of a report nor a pronouncement of 
an order, verdict or decision except the 
making of an entry of such a pronounce, 
meet having been made when in fact it 
was not so made. The accused therefore in 
my opinion cannot be convicted under 
S. 219 I. P. C., and it was very fairly con. 
ceded by the learned Public Prosecutor 
that it is so. 

The only question that remains is as 
regards the sentence. Mr. Jayaranaa Ayyar 
submitted that in view of the accused 
having been acquitted under S. 219,1. P. C. 
and having regard to the circumstances 
adverted to by him, he would press for a 
lenient sentence. I heard the learned Public 
Prosecutor and be put it to me that the 
infliction of a heavy fine having regard to 
all the circumstances of the case might 
satisfy the ends of justice and that an 
award of a fine of Rs. 500 would be an 
adequate one. I may also note that the 
learned Sessions Judge was also inclined 
to take a lenient view in regard to the 
punishment. I therefore acquit the accused 
under S. 219, I. P. C., confirm the convic. 
tion under S. 218, I. P. C., and sentence 
him to pay a fine of Rs. 500; in default, to 
undergo six months simple imprisonment. 
Time 2 weeks for payment of the fine from 
the date of this order. I direct the bail 
bonds to be cancelled. 

C.R.K./d.s. Order accordingly, 

A. I. R. 1933 Madras 598 
Varadachariar and Eorwill JJ 

Mathukumalli Eamayya and others — 

Petitioners. 

V. 

Uppalapati Lakshmayya— Respondent. 

o"- 90 of 

1938, Decided on 24th January 1938, for 
leave to appeal to His Majesty in Council 

- 


\yaradacfiariar Jj A.I.R, 

Civil P. C. (1908), S. 110 - Suit by rever. 
Stoner to set aside alienations by last holders- 
Pyties claiming under different alienations 
joined as defendants—Decree cannot be treated 
ai single and inseparable for purposes of S. 110 
when Appellate Court confirms that decree in 

respect of some parties and reverses it against 
others. 

la cases where the parties claiming under vari¬ 
ous alienations which are sought to be set aside by 
a rerersioner. are brought before the Court, the 
mere fact that the rules of procedure permit the 
claims to be joined in one suit does not justify 
the decree being treated as single and inseparable 
for the purpose of giving leave to appeal to Privy 
Council under S, 110 when the Appellate Court 
coQDrms the louver Court's decree in respect of 
some of the parties and reverses it as against 
other parties : AI R 1936 Mad 881, Bel. on. 

(P 599 0 1] 

T. M. Krishnaswami Aiyar for E. 
Kameswara Rao — for Petitioners, 

B. Somayya and M. 8. Ramchandra Rao 
for Respondent. 

C. M. P. No. 89 of 1938. 

^ Yaradachariar J.—This is an applica. 
tion for leave to appeal to His Majesty in 
Council against the decree passed by this 
Court in Appeals Nos. 571 of 1931 and 260 
of 1932. The application is opposed. The 
appeals arose out of a suit filed by a rever. 
sioner for recovery of possession of the suit 
properties on the footing that as reversioner 
to the estate of the last male holder he is 
entitled to-possession. There were two sets 
of alienees in the case, one set of people 
who traced their title to the mother of the 
last male owner and another set of alienees 
who traced their title to the widow of the 
last male owner. The lower Court dis. 
missed the suit so far as it related to the 
properties claimed through the mother but 
it decreed the suit in respect of properties 
alienated by the widow of the last malfl 
owner. Appeal No. 260 of 1932 was filed 
by the plaintiff against so much of the 
lower Court’s decree as dismissed the suit 
in respect of certain properties. 

No. 671 of 1931 was filed by such of the 
defendants as had been directed by the decree 
of the lower Court to surrender possession. 

In this Court, Appeal No. 260 of 1932 was 
in the main allowed but Appeal No. 571 
of 1931 was dismissed. It is not dispo®®^ 

that even taking the two appeals separately* 
the properties involved in each of them 
exceed Rs. 10.000 in value. So far as 
Appeal No. 260 of 1932 is concerned, t^ 
docisioD of this Court uudoubtodly revsrs^ 
the decision of the lower Court. The P®^* 
tioners are therefore entitled to an order 
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igranting them leave to appeal ia Appeal 
i^o. 260 of 1932. But as the decision in 
A. S. No. 571 of 1931 conSrmed the decree 
of the lower Court in respect of the 
.properties therein involved and as against 
'the parties concerned therein, it seems to 
•us that the petitioners are not entitled to 
a certificate in that appeal unless they also 
aatisfy the Court that there is a substan. 
tial question of law involved. 


Mr. T. M. Erishnaswami Aiyar, the 
'learned counsel for the petitioners, con. 
"tended that as both the appeals arose out of 
"the same suit, the decree of this Court must 
be regarded as a single decree and as it at 
least in part modified the decree of the 
lower Court, the petitioners are entitled to 
appeal against the whole decree taking the 
appeals together. This contention is opposed 
to several decisions of this Court, the latest 
'being 71 M L J 580.^ It has generally been 
•held in this Court that in cases of this kind 
|Where parties claiming under various aliena* 
tions are brought before the Court, the mere 
fact that the rules of procedure permit the 
claims to be joined in one suit does not 
justify the decree being treated as single 
jand inseparable when the Appellate Court 
confirms the lower Court's decree in respect 
of some of the parties and reverses it as 
against other parties. Mr. Erishnaswami 
Aiyar next contended that even in Appeal 
Ho. 571 of 1931 the appellants proposed to 
raise the question arising in the appeal 
against Appeal No. 260 of 1932, namely 
that Bangaramma had perfected her title 
by prescription before the new Act came 
into force. But the alienees interested in 
Appeal No. 571 of 1931 claimed under 
Achamma, the widow of the last “male, 
vbolder” who admittedly came into posses, 
'flion of these properties even before twleve 
■years from her husband's death had expired 
*and whose possession cannot be held to be 
’adverse to the estate. We therefore see no 
aubstance in the proposed contention so far 
jM Appeal No. 571 of 1931 is concerned. 

are accordingly unable to grant a certi¬ 
ficate in respect of Appeal No. 571 of 1931. 
A certificate will issue in respect of Appeal 
Ho. 260 of 1982 that the case satisfies the 
requirements of S. 110, Civil P. 0. There 
wiU be no order as to costs on this petition, 
as the parties have succeeded in part and 
tfailed in part. 


.A. Venkataawaml OhsttUr t. SokkatH PIlUl. 
1986 38 A 1 B Mad 881^16610 361=IL B 
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C. M. P. No. 90 of 1938. 

This is an application asking for stay of 
further proceedings in the Court below 
pending the disposal of the appeal to the 
Privy Council dealt with in C. M. P. No. 89 
of 1938. Under 0. 45. R. 13 Civil P. C, 
this Court is authorized to grant such a 
stay only if special cause is shown. We are 
not satisfied that any such special circum¬ 
stances exist in the present case. As regards 
mesne profits, our decree has only directed 
an ascertainment of mesne profits by the 
lower Court and if after the lower Court 
passes a decree for mesne profits the peti. 
tioners are able to satisfy the Court that 
there are reasons justifying the imposition 
of conditions on the plaintitfs before draw, 
ing the amount, nothing in our present 
order will preclude them from taking the 
necessary steps to move the Court to obtain 
orders to that effect. At this stage and on 
the materials now before us, we dismiss 
the petition with costs. 

C.R.K./r.m. Orders accordingly. 


A. I. R. 1938 Madras 899 

Venkatasubba Rao J. 

Talla Lingamurthi —Petitioner. 

V. 

Siddani Peda Mallayya and others — 

Respondents. 

_ Civil Eevn. Petn. No. 1942 of 1934, Ue- 
elded on Ist March 1938, from decree of 
Dist. Munsif, Narasapur, in S. C. S. No. 
1382 of 1931. 

Negotiable Instruments Act (1881), Ss. 9 and 

““ Pajee of promissory note executed by 
A and B relinquishing his claim against B — 
Assignee of note taking it with knowledge of 
tbis^ arrangement is not entitled to decree 
against B also. 

Where a payee of a promissory note executed by 
A and B agrees to hold A alone liable and relln- 
quisbes hie claim as against B, an assignee of the 
note taking it with the knowledge of this arrange¬ 
ment, acquires no better title than what the 
assignor had. and is not entitled to a decree 
against B also : 5 Had 20S, Commented upon. 

[P 600 0 2; P 601 0 1] 

V. Suryanarayana — for Petitioner, 

Order. — Mr. V. Suryanarayana has 
raised an interesting question as to the 
import of the expression “ holder in dne 
course" occurring in the Negotiable Ins. 
trnments Act. The respondents are not 
represented bnt Mr. Suryanarayana has 
fairly placed before me all the relevant 
considerations. The petitioner (the plain. 
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tifl) ig tiiG a.>;i;4nee of the proruissory note 
executed hy clefondants 1 and 2. Tbo'lo^-er 
Court has found as a fact that the payee of 
the note. i. e. the plaintiffs assignor agreed 
to hold defendant 1 alono liable and relin- 
quished his claim as against defendant 2. 
rhere is a further finding of fact that when 
the note was assigned to the plaintiff, he 
was aware of this arrangement. Mr. Surya. 
narayana contends that the petitioner is 
nevertheless a holder in due course and is 
not affected by the infirmity attaching to 
the person from whom he took the transfer. 
The point to decide therefore is, is the 
petitioner entitled to a decree against defen. 
dant . also ? There is a very early decision 
of Innes and Muthuswami Aiyar JJ., which 
lends apparent support to the learned coun. 
eel 3 arpment: 5 Mad 106.' The note, there 
markp Ex. C, was executed by the defen. 
dant m favour of one Alfred Arathoon. The 
nding was that there was an agreement 
to which the payee was a party, that a 
certain new firm was to take over and dis. 
eprge the debts of the defendant including 
that under Ex. C; in other words, that the 
payee agrpd to discharge the defendant in 
cpsideration of the new firm (of which 
the payee was also a partner) having made 
Itself liable for the debt. In short, there 
an arrangement between Alfred Ara. 
thoon and the defendant that the latter 
should be released from his liability under 
the note. There was a further finding in 
the case that Ex. C was an overdue note; 
the transferee would therefore normally 
take it subject to all the objections it was 
Hable to in the hands of the transferor. 
But the learned Judges held that the 
indorsee of an overdue note is liable to such 
^uities only as attach on the bill or note 
itself and not to claims arising out of col. 
lateral matters. So bolding, they decided 
that the plaintiff there (the assignee from 
Alfred Arathoon) was entitled to a decree 
painst the defendant on the note. What 
is the effect of this decision? The maker 
being discharged but the note being alive— 
this is an infirmity that does not attach to 
the note; therefore the assignee of the note 
gets a better title than the assignor had. 

On the analogy of this case, the learned 
ppsel hpe contends that the agreement 
between the original payee and defendant 2 
IB not an equity attaching to the note, in 
other words, not such an infirmity, as to 
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deprive the assignee with notice, of the- 
protection pe law extends to a "holder in: 
due course . Whatever my own view may 
l>e, sitting as a single Judge, I ara undoubt, 
edly bound by the decision cited ; but the 
question is, is that decision to be regarded' 
as one on the point now raised ? The Nego. 
tiable Instruments Act is an enactment of 
1881 and the decision w’as given prior tO' 
that Act. The e.xpression "equity attaching 
to the bill is to be found in the decided 
cases previous to the (English) Bills of 
Exchange Act, 1882. Neither in the Indian' 
nor in the English Act does that expression- 
occur; in its place are substituted the 
words defect of title” and it is difficult to- 
hold that the two expressions, so widely 
different, mean identically the same thing. 
What were the equities attaching to the 
bill and what were not? These were ques. 
tions that fell to be decided prior to the 
passing of the two Acts, and why should 
it be assumed that the Legislature, while- 
adopting a different phraseology, intended' 
to enact the identical law as had prevailed/ 
before ? Turning for a moment to S. 29; 
English Act, Cl. (2) enumerates the 'defects 
ID title. Release of the maker has not been 
specially mentioned, but the list, as the^ 
very wording of that clause implies, does 
not purport to be, and is not, exhaustive 
(Chalmers on Bills of Exchange, Edn. 10, 
page 111). As to the interpretation of the 
statute, I may quote with advantage the- 
valuable observations of Chalmers, in his 
Introduction to Edn. 3 on his work. The 
learned Author says : 

Tho cases decided before the Act are only law in 

shown to be correct and logi¬ 
cal deductions from the general propositions of. 


(“ 82 ) 6 


As the learned Author observes, the Acfc( 
should be left to apeak for itself. According; 
to Mr. Suryanarayana, when a discharge- 
puts an end to the life of an instrument, 
I'bere arises an "equity attaching to the* 
bill ; but when the instrument is kept- 
one party alone being released from* 
liability, such an equity does not arise,. 
This may or may not be so, as in my opi¬ 
nion that is a perfectly irrelevant factor. 

I see no reason to depart from the plaio 
and natural meaning of the words em¬ 
ployed. There was here a clear defect io 
the assignor’s title, that is to say, he was 
precluded from suing defendant 3. That 
this defect is a vital one cannot be gainsaid' 
as it affects his very right to sue; indeedi^ 
it puts an end to his claim as againstJ 
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defendant 2. That in my opinion is essen¬ 
tially a matter of title. The plaintiff then 
having taken the note with knowledge of 
that defect can acquire no better title than 
what the assignor had. The contention of 
the learned counsel therefore fails and the 
civil revision petition is dismissed. 

C.R.K./r.m. Petition dismissed. 

A. I. R. 1938 Madras 601 
Pandrang Eow and Abdur 
Rahman JJ. 

K. Kandaswami Mudaliar —Appellant. 

V. 

Thevammal — Respondent. 

Letters Patent Appeal No. 66 of 1936, 
Decided on 28th January 1938, from Judg. 
ment of Venkataramana Rao J., D/- 20th 
March 1936, reported in A I R 2936 
Mad $48. 

Limitation Act (1908), S. 20, Proviio—Writ¬ 
ing—Creditor can show by extrinsic evidence 
that payment made was payment towards inter* 
est as sueb. 

It ia not necessary that ‘writing’ referred to in 
Proviso to 9. 20 should itself recite in so many 
words that the payment made was of interest as 
such or of part of the principal. Payment made 
by a debtor can be proved by the creditor to have 
b»n made towards the interest as such by 
extrinsic evidence, oral or documentary, other than 
the writing referred to in S. 20 ; A J H 293? All 
640 ’.AIR 1937 Pat 583 ; A J R 1935 All 946 
andORP No. 1450 of 1935, Rel. on. 

IP 601 C 1, 2 ; P 602 C 1] 

K. Periaswamy (Soundar — 

for Appellant, 

0. V. Subramania Aiyar — 

for Respondent. 

Pandrang Row J.—The only point that 
arises in this appeal is whether the pay. 
ment alleged by the plaintiff of a certain 
amount as interest due on the suit promis. 
Bory note can be proved to have been made 
towards interest as such by evidence other 
than the writing referred to in the Proviso 
to B. 20, Lim. Act. The payment is ao. 
knowledged in writing by the debtor in the 
promissory note which was eieouted in 
respeot of that amount. It is not disputed 
that payment may be made either in cash 
or by the exeontion of a promissory note. 
There can thns be no doubt in this case 
that the fact of payment is evidenced by 
-^^riting signed by the debtor. The writing 
Dt^sever does not itoelf say that the pay. 
ment was made towards interest as dne on 
the snit promissory note. Now the ques¬ 
tion is whether this fact, viz. that the 
payment was made towards snob interest 


can be proved by extrinsic evidence. We 
fail to see any reason why extrinsic evi. 
dence should be excluded. There is no rule 
of law which requires that the fact of a 
payment having been made towards inter, 
est due on a promissory note should be 
proved only by documentary evidence. The 
question also depends upon the interpreta. 
tion of the words in the Proviso to S. 20, 
Lim. Act which runs as follows : 

Provided that, save in the case of payment cf 
interest made before the first day of Janu.ary 1928, 
an acknowledgment of the payment .appears in 
the handwriting of, or in a writing signed by, the 
person making the payment. 

The advocate for the appellant contends 
that the acknowledgment should not be 
merely of the payment referred to in the 
earlier part of S. 20 but that it should be¬ 
an acknowledgment reciting in so many 
words that the payment was made towards 
interest as such or part of the principal, 
and that where the acknowledgment in 
writing is silent about this, there is no 
such acknowledgment as is contemplated 
by the Proviso. We are of opinion that 
this contention involves the reading into 
the Proviso of words which are not to be- 
found therein. Secondly such a construe, 
tion of the Proviso would be unreasonable. 
Thirdly the balance of authority is against 
this view. Apart from the decisions quoted' 
by our learned brother in the judgment 
under appeal, some other comparatively 
recent decisions have been brought to our 
notice, viz., those reported in AIR 1937 
All 640,' A I R^ 1937 Pat 583^ and the 
Pull Bench decision of five Judges in 58 
All 261.^ Ad unreported decision of Beasley 
C. J, in C. R. P. No. 1450 of 1935 on the 
file of this Court has also been brought to 
our notice. The decisions in A 1 R 1937 
Pat 583^ and AIR1937 All 640' as well as 
in the unreported case are opposed to the- 
contention pressed on ns by the advocate' 
for the appellant. In the Allahabad Full 
Bench case^ there is nothing said which 
militates against the view adopted by our 
learned brother in the judgment under 
appeal. We are unable Ito accept the view 
that the object of the recent amendment 
of the Proviso was to require that the- 


1. Featey Lai v. Mohammad Yusuf, (1987) 24' 
A I R All 640 = 171 1 0 422 = IL B (1937) 
All 782=1937 A L J 792. 

2. Idan Sadagar v. Piemaakhdas Samaebandra, 
(1987) 24 A1B Fat 688=167 1 0 244. 

8 . Udavpal Stogh v. lAkshml Chand, (1936) 22i 
A IB All 946=169 I 0 987=68 All 261=^ 
1986 A L 7 1029 (F B). 
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acknowledgment in writing should in terms 
recite the payment of interest as such or 
of part of the principal. The amendment 
was made, as stated by Sulaiman C. J. at 
p. 274 in 58 All 261,^ as it was considered 
necessary to put a stop to the controversy 
between creditors and debtors as to whe. 
ther any amount had in fact been paid. 
See also the observations of Bajpai J., in 58 
All 261^ at page 304. The object of the 
amendment was, in short, to deprive the 
creditors of the right, which was often 
abused, to plead oral payments of interest 
as such and try to establish them by oral 
evidence in the absence of anything in 
writing by the debtor himself evidencing 
payment. 

So far as we can see, S. 20 as it now 
stands, merely provides that the payment 
must be of interest as such or of part of 
the principal—and this can be proved by 
all lawful means—and that such payment 
will not however start a fresh period of 
limitation unless there is an acknowledg. 
ment of the payment in writing or signed 
by the person making the payment. It is 
not correct to read into the Proviso that 
the writing referred to therein should itself 
Wite in so many words that the payment 
made was of interest as such or of part of 
the principal. The word acknowledgment 
cannot bo interpreted as necessarily con. 
noting the idea that the‘acknowledgment’ 
must be in a particular form or should 
contain a particular recital, namely that 
payment made is of interest as such or part 
of the principal. Unless the words in the 
Proviso clearly require that the acknow. 
ledgment itself should recite these facts, it 
does not appear to be just or reasonable 
that a payment which was really made 
towards interest as such should be held to 
■be not sufficient to give a fresh period of 
limitation. On the whole therefore we see 
no reason to differ from our learned bro. 
•ther's conclusion on this point. The appeal 
rtherefore fails and is dismissed with costs. 


-O.H.K./b.U. 


Appeal dismissed. 


A. I. R. 1938 Madras 602 
Pandrang Row J. 
Somasundaram Ghettiar — Petitioner. 

V. 

A. Venkata Subbayj/a—Beapondent. 

Civil Bevn. Petn. No. 1312 of iqq? 
JJeoided on 24th January 1938, from ordei 
■ o^Sub.Judge, Anantapur, D/. 7th Angual 


Civil P. C. (1908), S. 10-Court in which 
previous suit IS pending must be competent lo 
grant relief claimed in subsequent suit. 

The words “relief claimed” should apply to the 
suit which is to be stayed and not to the earlier 
suit. The essential condition for stay under S. 10, 
IS that the Court in which the previously inskitutl 
ed suit is pending must be a Court of jurisdiction 
competent to grant the relief claimed in the sub¬ 
sequent suit; AI R 2920 LB 24 and A I R 1935 
Cal I, Rel. on; A I R 1919 L B 10, Expt. 

[P eo2 c a] 

V. Bamaswamy Iyer—/or Petitioner. 

T. S. Narasinga Bao—/or Bespondent. 

Order. ^ The simple point raised in 
this petition is whether the Subordinate 
Judge of Anantapur was bound as a matter 
of law under S. 10, Civil P. C., to stay the 
trial of 0, S. No. 22 of 1937 pending on hie 
file in view of the earlier institution of 
another suit (0. S. No. 280 of 1936} on 
the file of the District Munsif of Tirupor. 
The only point argued before me is that it 
is not necessary for the application of S. 10 
Civil P. C., that the Court in which the 
earlier suit was instituted should be com¬ 
petent to decide the subsequent suit which 
is to be stayed. On this point, I am of opi¬ 
nion that the weight of authority is against 
the contention of the petitioner. Even a 
grammatical construction of S. 10, Civil 

C. as it stands, really does not support 
this view. The words “relief claimed” 
should,^ in my opinion, apply to the suit 
which is to be stayed and not to the earlier 
suit. This is the construction adopted in 
several decisions the effect of which ia 
embodied in Mullah’s Commentary on 
S. 10, Civil P. C. as follows: The third 
essential condition for stay under S. 10, 
Civil P. C. is that the Court in which the 
previously instituted suit is pending natal 
be a Court of jurisdiction competent to 
grant the relief claimed in the subsequent, 
suit. ^ This condition as well as the other, 
conditions appear to have been taken from 
55 I C 254,^ which, as has been pointed 
out by the learned advocate for the respon¬ 
dent, was decided by the very same judges 
who decided the subsequent case report^ 
in 57 I 0 904,® which was relied upon in 
support of the petitioner. In 57 I 0 904. 
the learned Judges were asked to reconsider 
that view in the earlier case but they 
declined to do so. It may be that the argn* 
ment of inconvenience would apply 
ther the Court in'which the earlier suit j 

1. Bogla V. Kbemka, (1920) 7 A IR I» B 

I 0 254. 

2. Khemka v. Bogla, (1919) 6 A I R L B 10^ 

67 10 904, 
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pending has jurisdiction or not; but it can. 
not be said that the only ground on which 
the Legislature enacted S. 10 was to avoid 
inconvenience to the parties and that that 
section has nothing to do with the object 
of the succeeding sections which is un¬ 
doubtedly to enforce the rule of res judi. 
cata. The latest case on the subject is 61 
Cal 670.^ In that case, it is clearly stated 
at p. 687 by Costello J. that the real cri. 
terion to apply with reference to S. 10 is 
this: 

Supposing tho first suit was determined, would 
the position then be that wheu the second suit 
was instituted the matters raised in the second 
suit were res judicata by reason of the decision of 
the prior suit ? In that way, the provisions of 
S. 10, logically and naturally precede S. II. 

If the third condition referred to in 
Mullah’s Commentary were not insisted 
upon, the result would be strange, namely 
that a very important suit in a superior 
Court would have to be stayed pending the 
decision of a trivial suit in a Small Cause 
Court in which the same issue might arise 
between the same parties. In any case, 
apart from general considerations, I am of 
opinion that the weight of authority is 
against the view advanced by the peti. 
tioner's advocate and that the Court below 
did not act contrary to law in refusing to 
stay the trial of the suit. The petition is 
therefore dismissed with costs. 

C.R.K./d.S. Petition dismissed. 

3. Darga Prasad v. Kantlchandra Mukerjee. 
(1985) 22 A I R Cal 1=154 I C 645=61 Cal 
.670=38 OWN 818. 

^ A, I. R. 1938 Madras 603 
Abdur Rahman J. 

Puvvada Salyanarayanamurthy — 

Petitioner. 

V. 

Qadepalli Sundara Rao — Respondent. 

Civil Revn. Petn. No. 1433 of 1936, 
Decided on 9th December 1937, from order 
of Diet. Court, Yizagapatam, D/. 24th Sep. 
tember 1936. 

4 (a) Practice—Order of Court setting aside 
decree and granting decree*hoIder 
cottf«-*Decree«hoIder accepting coiti without 
protest—He cannot subsequently attack Court's 
4»rder setting aside ex parte decree. 

If a party bas adopted an order of the Court 
and acted uoder it, he cannot after he has enjoyed 
a benefit under the order, oontend that it was 
valid for one purpose and invalid for another and 
In these oiroumstances he mast be considered to 
have aoqaiesced in the order passed by the Ooart. 
This principle is based, not on eqnltahle estoppel 
4)a( falls under the well known rale that a party 


cannot be allowed both to approbate and rcpro* 
bate : AI R 191? Cn' Vi6 \ A I R 292? Mad 1009 
and AIR 2930 Mad 26S, Rcl on. (P G03 C 2] 

A Court passed an order setting aside an ex 
parts decree and at tho same time finding the 
judgment-debtor guilty of laches it granted costs 
to tho decree-holder to compensate him for the 
waste of time, money and energy caused to him. 
These costs were accepted by the decree-holder's 
pleader without auy protest. The decree-holder sub¬ 
sequently applied in revision against the Court's 
order setting aside the ex parte decree: 

Held that as the pleader accepted the payment 
without protest the decree-holder could not attack 
the Court’s order setting aside ex parte decree. 

[P 603 C 2; P 601 C 1] 

(b) Revision — Finding of fact essential for 
jurisdiction found to be erroneous by higher 
Court. 

A Court cannot be held to have acted without 
jurisdiction if it is subsequently found by a higher 
Court that the findings of fact which were essen- 
tial for the exercise of such jurisdiction were in¬ 
correct or erroneous. [P 604 C 2] 

N. Vasudova Rao — for Petitioner. 

Y. Suryanarayana — for Respondent. 

Order.—This is a petition for revision 
from the order of the District Judge of 
Yizagapatam reversing that of the District 
LIunsif and setting aside an ex parte decree 
passed in favour of the petitioner. It was 
admitted that the defendant.respondent 
was not served personally but it was con. 
tended that he had linowledge of the suit 
and there were no sufficient grounds for his 
absence. The District Judge did not agree 
with the contention, and holding that there 
were sufficient grounds for the defendant’s 
nonappearance, he set the decree aside but 
as he found the respondent to have been 
guilty of laches be awarded Rs. 25 to the 
petitioner to compensate him for the waste 
of time, money and energy caused to him.’ 
These costs were paid at once and received 
by the petitioner's pleader apparently before 
the District Judge as a reference to this 
payment is made in his order dated 24th 
September 1936. The respondent has raised 
a preliminary objection that inasmuch as 
the costs awarded by the District Judge 
were accepted by the petitioner's pleader 
without any protest, the petitioner is not 
entitled to attack the order on revision. 
The principle underlying this objection has 
been discussed in a number of cases, both 
English and Indian, and is based not as 
stated in some of the cases on equitable 
estoppel, but falls under the well known 
rule that a party cannot be allowed both 
to approbate and reprobate. The question 
having been fully examined in 87 I 0 804 ,^ 

1. Banka Obandra v. Mariuin Begum, (1917) 4 
A IR Oal 616=37 I 0 804 = 91 0 W N 282 
(S B). 
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26 M h acd 58 M LJ 137.^ it 

IS hardly necessary for me to discuss it 
a^’.un. SijJiice it to say tljat the conclusion 
arrived at l-v the learned Jud^^es in the^c 
cases Was tliat if a party had adopted an 
order of the Coart and acted under it. he 
could not. after he had enjoyed a Ijcnelit 
under the order, contend that it was valid 
for one purpose and invalid for another 
and that he must in tho circumstances he 
considered to have acquiesced in the order 
passed by the Court. 

In order to apply the principle settled by 
these authorities, it lias to he ascertained 
w-bother as contended on behalf of the res. 
pondent; the costs were received by the 
plamtill s pleader under protest or whether 
he should l^e deemed to have acquiesced in 
the order passed by tho learned District 
Jud^jc. It is true that m the counter aflida. 
vJt by the pleader hied in this Court it is 
stated that when receiving payment be 
had made it clear that the money was 
being received by him under protest but 
he has guarded himself by stating that he 
could not recollect now and quote the 
exact language used” by him at the time. 
Un the contrary there is a clear statement 
JD the aUidavit hied on behalf of the res- 
pondont s pleader 

that the money was received in Court by Ur. 
Veukatarainam, vakil for tho respondent (in the 

District Judge) in C. SI. A. No. 10 of 
1J4J} and the money was received in Court with- 
out any representation to the Court that it was 
received under protest. 

In view of the fact that the learned 
iJistrict Judge does not refer to the protest 
alleged to have been made by Mr. Venkata, 
ratnam. pleader, in his order under revi. 
Sion, which as stated above adverts to the 
fact of payment made by the appellant in 
his Court, and that there is no mention of 
any protest made on behalf of the plaintiff’s 
pleader in the receipt granted by him to 
the defendant, which has been produced 
by the latter ie this Court and admitted 
by the plaintiff s counsel appearing before 
mo, I hold that the payment was received 
by the plaintiff s pleader without any pro 
test. Had I not arrived at this conclusion, 

It might have been necessary for me to 
consider the effect of protest, even if made 
particularly when it was open to the plain.’ 
ti ff or his pleader to al low the defendant 

U A T R Chet- 

=2GM L W 527 1009=10510 620 


A.i.a 

to deposit the money in Court and not 

receive it himself. But in the circum. 

stances of this case, it appears to be un, 

necessary. It has been however contended 

cn behalf of the plaintiff.petitioner thaths' 

should not be held to be debarred from 

hling this revision: (a) as the District 

Judge acted without jurisdiction in setting 

aside the ex parte decree ; and (b)as his 

pleader was not authorized to compromise 

or waive his right to have the order 
revised. 

I am not impressed by either of these 
contentions. It has been already stated' 
that the District Judge had come to a 
finding that there were sufficient grounds 
for the defendant’s nonappearance in Court. 
This was quite sufficient to give him juris* 
diction to act under the provisions of 0. 9, 
-R- 13, Civil P. C. and set the ex parte 
decree aside. A Court cannot be held to 
have acted without jurisdiction if it is 
subsequently found by a higher Court that, 
the findings of fact which were essentiali 
for the exercise of such jurisdiction were,- 
incorrect or erroneous. As for the next' 
objection, it was admitted by the counsel 
for the petitioner that the pleader was 
entitled to receive the costs awarded to- 
the plaintiff. If he did so, it was not neces* 
sary for him to be conscious of the legal' 
consequences which would follow from such- 
an act. There is no question of any com¬ 
promise having been entered into by the- 
pleader or of any legal right having been 
waived by him. Both these objections- 
therefore fail. In view of the finding that 
the payment in this case was received by 
the pleader without any protest, I must,, 
following the authorities cited by me, 
uphold the preliminary objection and fimi' 
that the revision is incompetent. It 
therefore dismissed with costs. 

c.r.k./d.s. Bevision dismissed, 
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FULL BENCH 

Leach C. J., Madhavan Nair 
and Vaeadachariar JJ. 

E, B. M. K, Krishnan Gheitiar ““ 

Appellant* 


V. 

Velayee Avimal — Eespondent. 

Appeal No. 427 of 1935, Decided oa 
e.Von’katarrvak'V'p.n, i* • u , 1938- against order of Sob* 

AI iTUl mt E- P' No. 168 
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❖ (a) Married Women’s Property Act(I874), 
S. $—‘Policy’—Policy stating that proposal and 
'tdeclaration were made part of contract—State* 
ments in proposal must be read as being incor* 
iporated in policy. 

The word 'policy' in S. 6 means the document 
•or documents evidencing the contract. II the 
■document known as the policy stands alone and 
•does not incorporate in it auy other document, 
• only that document can be looked at, but if itdoes 
expressly incorporate another document, the docu- 
■mect must be deemed to be part of ‘the policr'. 

[P 607 C 1) 

Where tbo policy of insurance states expressly 
that the proposal and the declaration were m.rde 
<part of the contract, the statement in the proposal 
'must be read as being incorporated in the policy : 
Principle of (1933) A C 59ii, Applied.- Ain 2936 
Mad 636 and A I R 1933 Mad 23i, ExpL 

CP 606 C 2] 

(b) Married Women's Properly Acl (1874), 
S. 6— Policy expressed in proposal, which was 
part of policy, to be for benefit of ‘self or 
wife'—Words held created trust in favour of 
'Wife. 

There can be a contiugeot trust. In the pro* 
posal which was a part of the policy, the policy 
was expressed to be for the benefit of ‘self or wife’ 
meaning thereby that the policy was to be for the 
benefit of the assured or in the event of his death 
before the policy matured it was to be for the 
benefit of his wife ; 

Held that there was a trust created in favour 
of the wife in the event of the husband dying 
before the policy matured -.AIR 1917 Mad 936 
■and AIR 1932 Mad 220, Rel. on ; A I R 
Bom 296, Not foil.', English case law referred. 

CP 607 C 1 ] 

(c) Married Women’s Property Acl (1874)— 
'Value of English decisions. 

As the Married Women’s Property Act of 1874 
followed similar legislation In England, English 
decisions are directly applicable. (P 607 C 2) 

V. Rajagopala Iyer and T. V. Kamiah — 

for Appellant. 

K. V. Ramachandra Iyer ■“ 

for Respondent. 

Leach C. J.—This appeal raises the 
question of what is meant by the word 
policy in S. 6, Married Women’s Property 
Act, 1874. The respondent is the widow of 
one Sengottiah Goundan, who died on 16bh 
August 1928. On 24th August 1927 the 
deceased submitted to the Bengal Insur. 
ance and ^al Property Co., Ltd., a proposal 
■wr a policy of insurance on his own life. 
The proposal was for an endowment policy 
for 5000 payable in 15 years. Cl. 12 
of the proposal is intended to contain the 
name of the person nominated to receive 
■the sum assured and bis or her relation 
with the propOTer. In this case the words 
Mtared were, self or wife Velayammal" 
4the name of the respondent). The proposal 
iffas accepted and a policy was issued on 


5th May 1928. The policy contained inter 
alia the following clause : 

This policy of assurance granted by the Bengal 
Insurance and Re-il Property Company Ltd., 
(hereafter called ‘the company') witnesseth tb.ab 
proceeding upon the proposal and declaration sub- 
scribed bySubbarayaGoundarSengottaya Goundar 
in and dated 24tb August 1927 which is hereby 
made a part of this contract and in consideration 
of the payment already made to the company of 
the first premium or the first instalment thereof as 
stated in the subjoined schedule and of the subse¬ 
quent premiums or instalments of premiums to be 
paid as therein provided the company doth hereby 
agree that upon proof satisfactory to the directors 
of the happening of the event or events on which 
the sum assured is to become payable and/or other 
benefits accrue as described or referred to in the 
said schedule and of the title of the claimant or 
claimants under this policy, it will pay the sum 
stated in the schedule as the sum assured and 
provide the other benefits, if any. 

Clause 8 of the schedule also has bearing 
on the question which falls for decision. It 
is in these words; 

This policy, which together with the schedule 
and privileges and conditions endorsed thereon, 
and the proposal and declaration aud answers 
hereto constitute the entire contract between the 
company and the assured, shall become indisput¬ 
able after two years from the date of issue of this 
policy provided the premiums shall have been 
regularly paid and the age correctly stated, and 
provided also that no fraud or wilful mlsreproseu- 
tattoo has been made by the assured. 

On her husband’s death the respondent 
demanded payment from the company of 
the amount of the policy. The company 
declined to pay on the ground that there 
had been a material misrepresentation with 
regard to the health of the assured. This 
resulted in the respondeat filing 0. S. 
No.^ 134 of 1933 in the Court of the Sub¬ 
ordinate Judge of Coimbatore against the 
insurance company and the deceased’s bro- 
ther, Ramasami Goundan, who had set up a 
claim that the amount due under the policy 
constituted a part of the joint family estate. 
The company raised the issue of material 
misrepresentation and also contended that 
the Court had no jurisdiction to try the 
suit. The respondent succeeded and a decree 
was passed on 24b September 1934 in her 
favour for the amount stated in the policy. 
An appeal followed to this (jourt, but it 
was dismissed. The present appellant 
obtained a decree against the estate of 
Sengottiah for a sum of Rs. 9707-2.8 with 
interest and costs on 28tb February 1931 
aDd,^in execution of that decree applied to 
the' Court of the Subordinate Judge of 
Coimbatore for attachment of the respon- 
dent’s decree against the insnrance com. 
pany. The Subordinate Jndge held that the 
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application did not lio, and th© present 
appeal is from that decision. Th© appellant 
contends in the first place that this case 
does not fall %YitbiD the provisions of S. 6, 
Married Women’s Property Act, because 
there is nothing on the face of the policy 
itself which creates a trust in favour of the 
respondent. The Subordinate Judge held that 
the proposal must be deemed to form part 
of the policy. In the second place the appel. 
lant says that even if the proposal can be 
deemed to form part of th© policy the words 
therein self or Velayammal” cannot con. 
stitute a trust in her favour. The case has 
been placed before the Full Bench as there 
has been a conflict of opinion on the inter, 
pretation to be placed on S. 6. Married 
Women's Property Act, Cl. (l) of that 
section states : 

A policy of insurance effected by any married 
man on his own life, and expressed on the face of 
it to bo for the benefit of his wife, or of his wife 
and children or any of them, shall enure and be 
deemed to be a trust for the benefit of his wife, or 
of his wife and children, or any of them, accord¬ 
ing to the interest so expressed, and shall not. so 
long as any object of the trust remains, be subject 
to the control of the husband or to his creditors or 
form part of bis estate. 

When the appeal arising out of the res. 
pendent's suit against the insurance com. 
pany was before this Court (Cornish and 
King JJ.) the question, whether the propo. 
sal and declaration could be construed as 
being part of the policy, arose and it was 
held that they formed part of the policy ; 

I L R 1937 Mad 990* at page 998. On the 
other hand Venkatasubba Rao J. in 71 
M L J 39,=* and Burn and Lakshmana Rao 
JJ. in^46 M L W 904^ have held that the 
word policy’ means the document described 
as the policy and that it cannot be deemed 
to include any other document. Venkata, 
subba Rao J. said that the words used 
must be plain and unambiguous and for 
the purposes of the section the only docu. 
ment that can be looked into is the policy. 

I would here point out that that case 
differed very much from the case we are 
now concerned with. There was there no 
clause making the proposal part of the 
policy. Burn and Lakshmana Rao JJ. 
quoted with approval this decision of Ven- 
katasubba Rao J. but here again there was 


1. Bengal Insurance and Real Property Co Ltd 

V. Velayammal, (1937) 24 A I R Mad 671— 
170 I 0 279=1 L R (1937) Mad 990 

2. Kriflhnamurthy v. Anj'ayya. (1936) 23 A I R 

Mad 635=164 I C 465=71 M L J 39. 

8 . Venkatasubramania Sarma v. United Planters 
Association of South India, (1933) 2fl A I R 
Mad234=46 ML W 904. & 


no clause incorporating the proposal in tht 
policy. All that the policy stated was tba( 
the px'oposal and th© declaration made by 
the assured should be the basis of the 
insuiance. On the other hand, the policy 
contained an express provision that the 
money should be paid to the legal heirs of 
the assured. In the present casOi there are 
no words ip the document issued on 5tb 
May 192S indicating to whom the money 
shall be paid, but we have, as I have 
already indicated, a provision in the body 
of the policy itself and a similar provisioi 
in the schedule making the proposal pari 
01 the policy, and we have to look to th( 
proposal to discover to whom the insuranw 
money is payable. It seems to us that in 
these circumstances the Court must read 
the statements in the proposal as being 
incorporated in the policy. The parties to 
the contract were at liberty to make such 
a provision. In 47 Bom 578,* the Privy 
Council had to construe what was meant 
by an error on the face of an award. The 
question was whether a document referred 
to in the award could be read as part of the 
award. Lord Dunedin who delivered the 
i^udgment of their Lordships observed (page 
586 of the report): 

^ Ad error in law on the face of the award means, 
in their Lordships’ view, that you can find In the 
award or a document actually incorporated there¬ 
to, as for instance, a note appended by the arbi¬ 
trator stating the reasons for his judgment, some 
legal proposition which is the basis of the award- 
and which you can then say is erroneous. 

The House of Lords considered the sam& 
question in (1933) A C 592.® There the 
a ward recited the contract between the par¬ 
ties and referred to the provisions of condi¬ 
tion 30 thereof. The House of Lords held 
that condition 30 was incorporated ioto 
and formed part of the award just as if th® 
arbitrator had set it out verbatim and had 
then proceeded to state the constrnction 
which he placed upon it. The same princi¬ 
ple applies here. The policy of insurance 
stated expressly that the proposal and the 
declaration were 'made part of the con¬ 
tract’. That being so, the Court nous!' 
look at them to find out the full terffls^ 
of the contract. Moreover S. 2 (6)i Lif< 


4. Champsey Bhara and Company v. 

Spinning and Weaving Oo. Ltd., (1923) IJ 

A I R p C 66=73 I C 436=47 Bom 678=*^ 
I A 324 (P C). 


5. P. R. Absalom Ltd. v. Great Western (Bondoflj 
~ - C 582 


Garden Village Society, Ltd., (1933) A 0 58a 
=102 L J K B 648=149 L T 193=49 T ^ 


350. 
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Assurance Companies Act, 1912, defines a 
policy of assurance on human life” as 
meaning, 

any ins&i'uineob by which the payment of money 
is assured on death (except death by accident only) 
or the happening of any contingency dependent on 
human life or any instrument evidencing a con* 
tract which is subject to payment of premiums 
for a term dependent on human life. 


The instruments which evidence the 
contract between the parties and therefore 
constitute the policy are the proposal, the 
declaration and the document which was 
issued by the insurance company when the 
proposal was accepted. We wish it to be 
clearly understood that we are dealing here 
with a case where the policy does expressly 
incorporate the proposal. We have no criti* 
cism whatever to offer to the decisions in 
71 M L J 39^ and 46 M L W 904.® on the 
facts of thoses cases, but the learned Judges 
who decided those cases did use words 
which might be held to apply to a case like 
this. If that was their intention, we must 
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express our dissent. The word "policy” in 
S. 6, Married Women’s Property Act means 
the document or documents evidencing the 
contract. If the document known as the 
policy stands alone and does not incorporate 
in it any other document, only that docu* 
ment can be looked at, but if it does ex* 
pressly incorporate another document, as 
in this case, the document must be deemed 
to be part of the policy.’ For the reasons 
indicated we consider that the learned Sub* 
ordinate Judge was right in treating the 
proposal as part of the policy of insurance 
in this case. This brings me to the conten. 
tion of the learned advocate for the appel¬ 
lant that the words used in answer to 
Question No. 12 of the proposal, "self or 
wife Velayammal” cannot be construed as 
constituting a trust in favour of the res. 
pondent. He would attach no meaning at 
all to those words. The answer to the ques¬ 
tion is certainly not as full as it might have 
been, but it is an answer, and the words 
can be construed as meaning that the 
policy was to be for the benefit of the 
awured or in the event of his death before 
the policy matured it was to be for the 
|b6uefitof his wife. It seems to us that this 
iis the only reasonable interpretation to be 
placed upon the words, and placing this 
interpretation upon them it means that 
there was a trust created in favour of the 
respondent in the event of the husband 
dying before the policy matured. That there 
^ be a contingent trust is accepted in 
England, and as the Married Women's 


Property Act of 1874 followed similar 
legislation in England, English decisions are 
directly applicable. In (1926) 1 Ch 48,® 
Tomlin J. had to consider a case where 
the terms of the policy provided that the 
money was to be paid to the wife of the 
insured if she were living at his death or in 
the event of her prior death, to his exe. 
cutors, administrators and assigns. The 
learned Judge observed : 

a number of cases has been cited to me, and my 
attention has also been called to S. 11. Married 
Women’s Property Act, 1882. In my view that 
section applies to this policy. The policy is, in the 
terms of the section, a policy of assurance effected 
by a man on his own life, and expressed to be for 
the benefit of hie wife. It is true, it is expressed to 
06 for tbs bcD6fit of bis wife in a cortaio event 
only, but the fact that the benefit is of a limited 
or contingent character does not prevent it from’ 
being a benefit within the meaning of this Act. 1 
think therefore that the policy creates a trust in- 
favour of the wife, but only in the terms of the 
trust. 


Another case which has a bearing on 
this question is that of (1892) 1 Q B 147.^ 
This case followed the conviction of Flo- 
rence Eli 2 ab 6 th Maybrick for the murder 
of her husband. Her husband, James May^ 
brick, effected an insurance on his life in 
favour of his wife. The policy was mad© 
payable to the wife if she was living at the 
time of his death; otherwise the money 
was to go to his legal representatives. The 
Court of Appeal, consisting of Lord Isher 
M. R. and Fry L. J. and Lopes L. J. held 
that there was here a trust created by the 
policy in favour of the wife under S. 11, 
Married Women’s Property Act, 1882, but 
It became incapable of being performed by 
reason of her crime. No doubt was express, 
ed as to the policy creating a trust in her- 
favour under that section. The same view 
has been taken in this Court in 3 M L W 
466® and 55 Mad 171.® In the latter case - 
which was decided by Madhavan Nair J. 
the policy was payable to the "assured or 
his wife if he predeceases her” and my 
learned brother held that these words 
operated to create a trust in favour of the 
wife within the meaning of S. 6. 


O. lu le riwivwooa 8 roiicy, tl»26 1 Ch 48=95 • 
L J Ch 195=1926 W C &Ina Rep 1=135 L T 
874* 

7. Cleaver v. Mutual Reserve Fund Life Associa¬ 
tion, (1892) 1 Q B 147 = 61 L J Q B 128=66 
L T 220=40 W R 230=66 J P 180. 

8. Srlaivasachariar v. Ranganayaki Ammal, 

(1917) 4 A 1 R Mad 936 = 82 10 991 = 8 • 
M L W 466. 

9. Abinmavalli Ammal y. Official Trustee of 
Madras, (1932) 19 A 1 RMad220=141 IC680 • 
=65 Mad 171=62 M L J 111. 
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The learneJ advocate for the appellant 

h \5 placed ^reat reliance on 58 Born -313’' 

and (iO-4) 2 Ch 348.” In the former case 

I Bench of the Bombay High Court had 

Ijcforo it an endowment policy of insurance 

whiuh was payable at the death of the 

assured or at the ai^e of 53 and was made 

payable to the wife provided she survived 

him. Failing her it was to he paid to the 

.issured, his esecutors, administrators or 

assigns. The Court did not consider the 

English authorities and came to the deci. 

siou that there was no trust created in 

favour of the wife within the meaning of 

S. G, Married Women’s Property Act, on 

the wording of the section. As I have 

alreadv stated the Indian Act follows the 
% 

English Act and the English cases are 
lireclly applicable. When these cases are 
considered, there seems to he no doubt that 
in a case like the present a trust is created. 
''1924) 2 Ch 348“ was a case in which a 
f.ather had taken out an endowment policy 
on the life of his own daughter and for her 
benedt. It was hold that in such circum. 
stances, no legal estate was created in the 
laughter and that there was no trust for 
her benefit. The Court treated this case as 
being outside the Married Women’s Pro. 
perty Act, 1382, as it was, because under 
that Act, as under the Indian Act, the 
policy must bo on the life of the husband 
or the father. As there can be a contingent 
trust and as we construe the words in the 
•proposal, which forms part of the policy, 
.IS creating a contingent trust in favour of 
*th 0 respondent we must also reject the 
second contention of the learned advocate 
for the appellant. For these reasons this 
appeal fails and must be dismissed with 
costs. 

c.R.K /d.S. Appeal dismissed. 

10 Dinbai v. Sbet Bamausba Jamasji, (1934) 21 
A I R Bom 290=152 I C 103=58 Bom 513= 
36 Bom L R 603. 

11 . lu re Eogelbacb's Estate, Tibbets v, Eogel* 
bach, (1924) 2 Ch 348=93 L J Ch 616 = 130 
L T 401=68 S J 208. 
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Varadachariar and 
Pandrang Row JJ. 

^ask £ Co. and another — Appellants. 

V. 

Secretary of State — Respondent. 
Appeal No. 179 of 1937, Decided on 
-2Dd February 1938, against decree of Sub. 
Judge, Cuddalore, D/. 30th March 1937. 


(a) Jurisdiction—Civil Court—Suit instituted 
on ground that goods imported ought not to 
have been taxed by customs authorities on par* 
ttcular basis and that authorities have acted on 
wrong interpretation of the Sea Customs Act 
is triable by Civil Court — Finality enacted by 
last clause of S. 188 , Sea Customs Act, is re$. 
tricted to the redress available before the exe* 
cutive authorities themselves. 


Where executive authorities iu the exercise or 
under colour of statutory powers, interfere with 
the person or property of the subject improperly 
or in excess of the limits authorized by the law, 
the subject h-as the right to resort to the Civil 
Court unless its jurisdiction has been taken away 
b}' express words or bv clear implication. 

CP611C2] 

Every order of a Customs Officor, under the Sea 
Customs Act, in whatever connexion passed, cannot 
be regarded as in the nature of an adjudication by 
a tribunal; it is only in cases of offences referred 
to in the Sea Customs Act, in respect of which 
the Customs OSicers are given a kind of magU* 
terial jurisdiction, that the orders of such officers 
can be spoken of as adjudications or decisions so 
as to preclude the Civil Courts from questioning 
them. The jurisdiction of the Civil Court is not 
barred in c.ases of orders passed by the Customs 
Officers in the ordinary discharge of their duties 
as executive officers performing their duty of 
assessing and collecting duty leviable on goods 
under the Act. The finality enacted by last clause 
of S. 138 of the Act must be restricted to the 
redress available before the executive authorities 
themselves. It must not be understood as preclad* 
ing the jurisdiction of the Civil Courts. 

[P 610 0 1, 2; P 611C1] 

A suit instituted on the ground that goods 
imported by the plaintiff ought not to have bMO 
taxed by the customs authorities on a particular 
basis and that authorities had acted on wrong 
interpretation of tbo Act is therefore triable by a 
Civil Court : i Had Sii: 1 Had 89 (F B); A J " 
J9S2 P C J6S; AIR 1038 P C 15 and AIR 1^36 
Mad 269. Ref.: C. S. No. 74? of 1920; A I Rl^H 
Mad 536: (1884) 12 Q B D 142 and (1897) A b 
615, Disling. [P 608 0 2; P 6110 il 


(b) Sen Customs Act (8 of 1878), S. 188 ^ 
Opening words of S. 188 cannot be limtted to 
cases falling under S. 182 and succeedio# 
sections. 

The opealDR words of S. 188 referring ^ 
decision or order passed by an officer of 
under the Act cannot be limited to cases fsiung 

under S. 182 and the succending sections. 

(P6UCJJ 

K. Bhashyam Ayyangar and T* 
Srinivasan — for Appellants. 

Govt. Pleader — for Bespondent. 

Yaradacharlar J. — This appeal aris^i 

out of a suit for recovery of excess custofflj 
duty paid by the plaintiffs under j 
and raises a question as to the jurisdioM® J 
of the Civil Court to deal with a 
of this kind. This point as to “ 

was raised by Issue 3 and was tried a ^ 
preliminary issue in the Court ^®*°^** -j 
the learned Subordinate Judge held i 
the plaintiffs on this question, he dismw 
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the suit. Hence this appeal by the plain, 
tiffs. The lollowing are the relevant facts : 
The plaintiffs are merchants carrying on 
business in the South Arcot District under 
the name of “Mask & Co.” and towards 
the end of 1932 and in the course of 1933, 
they imported several consignments of 
betelnuts from Java. The consignments 
were landed in Pondicherry and had to be 
brought to British India across the land 
frontier there. To avoid delay in doing 
80 , they put themselves in communication 
with the customs authorities but as there 
was a dispute between them as to the 
correct duty leviable, the plaintiffs paid 
under protest the higher duty demanded by 
the authorities and cleared the goods. The 
Assistant Collector of Customs passed his 
order on 28th February 1933; and an 
appeal against it was dismissed by the Col. 
lector of Customs on 20bh June 1933. The 
matter was taken to the Government of 
India in revision but by their order dated 
13th August 1933, the Government of India 
conhrmed the Collector’s order. 

The point in dispute between the parties 
was whether the betelnuts imported by the 
plaintiffs should be treated as falling under 
the category of "boiled” betelnuts. If they 
are not, the goods will be liable to dnty 
on an ad valorem basis which works out 
greatly in the plaintiffs' favour as each cwt. 
was valued by them only at about Rs. 10. 
The customs authorities were of opinion 
that the betelnuts should be treated as 
“boiled, split or sliced” which under the 
notification issued under the Tariff Act 
were liable to duty on a tariff valuation of 
Ss. 23 per cwt. during the year 1932 and 
Rs. 16 per cwt. during the year 1933. The 
plaintiffs produced a certi6cate from Java 
that the betelnuts did not undergo any 
process of boiling; it would also appear that 
«veQ in India the result of the chemical 
examination was that they bad nob been 
boiled but subjected to some lime process. 
The Assistant Collector of Customs never¬ 
theless took the view that they were liable 
to be taxed as boiled”. When the matter 
went before the OoUector, he stated that 
though the betelouts had nob undergone 
the process of boiling they were known in 
the trade as boiled’; and as the note in the 
notification under the Tariff Act prescribed 
that the various heads in the Tariff should 
be applied in the light of the ordinary trade 
description of each article, he held that the 
order of the Assistant Collector of Customs 
was right. The plaintiffs challenge the oor. 
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rectness of this view of the Collector. The 
order of the Government of India in revi¬ 
sion was to the effect that the order of the 
Collector of Customs was correct in law. 

The plaintiffs instituted the suit on the 
ground that the goods imported by them 
ought not to have been taxed as boiled betel, 
nuts and that the customs authorities had 
acted on a wrong interpretation of the Sea 
Customs Act and the Tariff Act. The objec. 
tion to the jurisdiction of the Civil Court 
was stated in paras. 8, 9 and 10 of the writ, 
ten statement to the following effect; that 
the Collector of Customs came to a judicial 
decision in the matter, that this decision 
had been confirmed on revision, that these 
orders are final as a legal adjudication and 
that their correctness or legality cannot be 
questioned in a Civil Court. In dealing with 
the question thus raised it will be con¬ 
venient to refer at the outset to the cases 
that have been decided under the Sea Cus. 
toms Act itself. In the present ease, the 
Act directly applicable is the Land Cus¬ 
toms Act of 1924, but 8. 9 of that enact, 
ment makes various provisions of the Sea 
Customs Act applicable. As early as in 4 
Mad 344^ it was observed by Sir Charles 
Inns that the corresponding provisions of 
the Sea Customs Act, 6 of 1863, did nob by 
implication exclude the jurisdiction of the 
Civil Courts in cases like the present. Re. 
ferring to Ss. 218 to 220 of the former Act, 
the learned Judge held that they only 
applied to awards of confiscations and for. 
feitures and duties increased by way of 
penalty; and as regards S. 188 of the Act 
now in force (namely Act 8 of 1878) the 
learned Judge said: 

I do not uoderetand the words 'decisloQ or 
order' passed by a Custom House Officer in 8.1S8 
of Act 8 of 1876 to refer to executive orders levy, 
log duty. In his capacity of levying duty be is 
simply the executive officer to carry out the Act. 
The words refer, I think, to judicial order and 
adjudications under Sa. 182 and 163. But whe¬ 
ther they be so restricted or not, I do not think 
8 b, 166 to 193 even by implication, exclude the 
juriediotlon of the Oonrts for wrongs done by Ous- 
tom Bouse Officers, and 8. 198 recognizes that 
there may be suits against them. 

We may in this connexion refer also to 
the observation of Morgan C. J. in 1 Mad 
89^ at p. 104 to the following effect: 

It is clear that when a law gives to certain per* 
sons or officials the power of adjudicating upon a 
particular matter, their deoisioa concludes the 
inquiry. 

1. Hart Bbanji v. Beoy. of 8tate, (1882) 4 Mad 

844. 

3. Collector, Sea Customs v. Chitambaram, 

(1876) 1 Mad 69 (F B). 
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Thc-o ['n?sa!;cs RuS{^est a distinction bet- 
( lass of cases contemplated by the 
Sea Customs Act and another class of eases, 
n<!u(‘ly instances in which in respect of 
nllt'ii. (< referred to in the Act, the Customs 
OOioeis are given a kind of magisterial 
jurisuiction and instances in which in the 
ordinary discharge of their duty as execu¬ 
tive ofticers, they assess and collect duty 
leviable on goods under the Act. The opi. 
nion of the learned Judges indicated in the 
passages above referred to clearly was that 
it is only in the former class of cases that 
their orders can be spcjkon of as ' decisions" 
in the true sense, so as to preclude the 
Civil Court from questioning them. In two 
recent cases however there were observa¬ 
tions by learned Judges of this Court sitting 
on the Original Side which are relied on as 
supporting a different view. In C. S. No. 
747 of 1920, Coutts-Trotter J. (as he then 
was) had to deal with a suit for recovery 
of a sum of Es. 20,000 which had been 
deducted from the value of certain gold 
coins seized by the customs authorities the 
Rs. 20,0u0 representing the 6ne which the 
authorities adjudged as payable by the 
importer in view of his attempt to bring 
these coins clandesfinely into British India. 
Objection was taken by the Government 
that the trial of the suit was barred by 

S. 188, Sea Customs Act; and the learned 
Judge upheld the objection. We think that 
the decision in that case is, if we may say 
so, not open to exception and it does not 
help the Government in this case; because 
the act of the customs authorities in that 
case was an “adjudication" of a fine in 
respect of an offence committed by the 
importer and within the meaning of the 
passage that we have cited above from 4 
Mad 344,^ that adjudication was a decision 
of a tribunal which has been given juris, 
diction to deal with such offences by the 
statute. In 45 M L W 394,^ Gentle J. had 
to deal with a claim for recovery of duty 
alleged to have been levied in excess. As 
the suit was instituted on the Original 
Side in respect of what happened in the 
city of Madras, the learned Judge held 
that the jurisdiction of the High Court was 
excluded by S. 106, Government of India 
Act. He however added that the suit was 
also barred under S. 18, Sea Customs Act. 
The observations on the latter point were 
only obiter. 

8 . Bbiwaodiwalla & Co. v. Secy, of State, (1937) 
24 A I R Mad 630=172 I 0 70=45 M L W 
894. 


A. I. 

.As against this recent judgment in this 
Court, we may refer to the fact that in two 
recent cases which came before the Judicial 
Committee, 56 Bom 313‘ and AIR 1938 
r C 15,^ the Courts in India as well as 
their Lordships of the Judicial Committee 
adjudicated upon a question relating to the 
correct basis of assessment in respect of 
certain imported goods. It is true that in 
those two cases the objection to jurisdic. 
tion does not appear to have been raised 
and discussed. But we are usable to 
assume that if the objection to jurisdiction 
was so obvious as has been suggested before 
us, the learned counsel who appeared for 
the Government or their Lordships who- 
dealt with the case on the merits would 
have overlooked such an objection. The 
decisions in 43 Bom 221® and 46 Bom 732,^ 
to which the learned Subordinate Judge 
has referred are clearly distinguishable. 
They fall within the principle already indi¬ 
cated, that adjudications by customs officers 
dealing with an offence committed under 
S. 182 have prima facie to be regarded as 
adjudications by a special tribunal and as 
such are not examinable by a Civil Court- 
except where they have acted without 
jurisdiction or in contravention of funda¬ 
mental principles of judicial procedure. The 
learned Subordinate Judge has referred to 
the judgment of the Judicial Committee in 
56 Bom 313° but has tried to distinguish it 
on a ground which we find difficult to 
follow. 

Such being the state of the authorities, 
we may now deal with the arguments 
advanced before us with reference to the 
language of the relevant provisions of the 
Act. The learned counsel for the appel¬ 
lant contended that the finality enactedj 
by the last clause of S. 188, Sea Customs 
Act, must be limited to redress available 
before the executive authorities themselves 
and must not be understood as precluding 
the jurisdiction of the Civil Court. He als^ 
contended that that finality can attach 
only to decisions or orders passed by cus- 

4. Vacuum Oil Co. v. Secy, of State, ^ 

A I R P 0 168=137 1 0 636=69 IA !< 68 *^oo- 

Bom 813 (P 0). 

5. Ford Motor Co. Ltd. v. Secy, of State, (ww 

25 A I R P 0 15=172 I 0 771=66 lA ” 

6 . Ganesh Mabadev v. Secy, of State, 

A I R Bom 30=49 I C 427=43 Bom 211-- 

BomLR27. iiaaQl 9 

7. Mahadev Ganesh v. Secy, of State, 118 / 

A I R Bom 80=66 I 0 672=40 Bom 735 i» 

Bom L R 245. 
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toms authorities when acting under S. 182 
of the Act and the succeeding sections We 
are not prepared to accede to the latter 
contention. The opening words of S. 188 
refer to any decision or order passed by an 
officer of customs under this Act and it has 
not been shown why those words should be 
limited to cases falling under S. 182 and the 
Isucceeding sections. For one thing, such a 
construction may unduly curtail the right 
of appeal given to a party by S. 188 and 
unless such a construction is obvious, we 
are not disposed so to interpret the section. 
The first contention, namely that the fina. 
lity enacted by the last clause of that section 
should not be interpreted to take away the 
jurisdiction of the Civil Court, seems to 
us well founded. Cases have come before 
this Court where upon similar provisions 
in other enactments the same argument 
against the jurisdiction of the Civil Court 
has been advanced but has been repelled. 
Many of these cases have been referred to 
in 69 M L J 695,^ and it is unnecessary to 
deal with them again here. 

The learned Government Pleader con. 
tended, in the alternative, that even if the 
exclusion of the Civil Court's jurisdiction is 
not to be inferred from S. 188, the same 
result must be reached on general princi pies, 
on the ground that where the Legislature 
has created a special tribunal to give redress 
to a party in respect of particular wrongs 
it must be presumed that it was intended 
to be an exclusive remedy. Adopting the 
language used by the learned Judges in 
12 Mad 105^ at p. 108, he contended that 

when by an Act of the Legislature powers are 
given to any person for a pnblio purpose from 
which an individual may receive injury, if the 
mode of redressing the injury is pointed out by 
the statute, the jurisdiction of the ordinary Courts 
is ousted, and in case of injury the party cannot 
proceed by action. 


The scope and limits of this principle 
have been discussed at some length in 
69 M L J 695® already referred to and 
12 Mad 105® has also been explained there. 
The question for consideration in such cases 
is whether the order complained of can be 
regarded as anything in the nature of an 
^adjudication by a tribunal. It seems to us 
too much to contend that every order of 
a customs officer under the Customs Aot 
in whatever connexion passed must be 

8. Kamaraja Paadiya Naioker v. Secretary of 
State, (1986) 28 A IB Mad 269=162 I 0 419 
=69 ML) 696. 

9. Bamaohandn ?, Seoretary* of State. (1889) 

12 Mad 106. • \ i 


regarded as in the nature of an adjudication, 
by a tribunal. The learned Government 
Pleader also relied on the observations of 
the Master of the Rolls in (1884) 12 Q B D 
142^® at p. 145. No question arose in that 
case as to the limits of the jurisdiction of 
the Civil Court. A stipendiary Magistrate 
was enspowered to pass orders on the appli. 
cation of the urban authority on a default 
made by a private owner in carrying out 
certain works. There was an application for 
certiorari to move unto the High Court an 
order made by the stipendiary Magistrate 
in connexion with such an application. The 
Master of the Rolls observed that that was 
a case where 

the statute has imposed on certain persons a 
liability not known to the Common law, and has 
given to other persons powers and duties also not 
known to Common law, and it seems to me to 
follow that whore that is the case, and where 
there is an Act of Parliament which has imposed 
a new liability, and given particular means of 
enforcing such new liability, such mode of procc* 
dure is the only one to be followed and used foe 
that purpose. 

We find it difficult to say that the present 
case is one of that kind. (1897) A C 615,^^ 
which was also relied on by the learned 
Government Pleader, is likewise distinguish, 
able. The proposition there laid down was 
that: 

Where a statute gives a right to recover expenses 
in a Court of summary jurisdiction from a person 
who is not otherwise liable, there is no right to' 
come to the High Court for a declaration that the 
applicant has a right to recover the expenses in a 
Court of summary jurisdiction. 

It was on those facts that Lord Watson 
said that "the right and the remedy are 
given uno fiatu, and the one cannot be dis. 
sociated from the other", It has also been 
held that when executive authorities in the 
exercise or under colour of statutory powers 
interfere with the person or property of the 
subject, improperly or in excess of the limits 
authorized by law, the subject has the right 
to resort to the Civil Court, unless its juris¬ 
diction has been taken away by express 
words or by clear implication. Judged by 
this test, we do not think it can be said in 
this case that the jurisdiction of the Civil 
Court has been excluded. The appeal is 
accordingly allowed and the case remanded 
to the lower Court for disposal on the 
merits. The court.fee paid on the memo. 

10. Wake v. Sheffield Corporation* (1884) 12 Q 6 D 
142=63 L J M 0 1=60 L T 76=82 W B 82 
^48 J F 19Ta 

11, Barraclongh v. Brown, (1897) A 0 616=66 
L J Q B 672=76 L T 797=62 J P 276= 

8 Aip M 0 290. 
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randum of appeal will be refunded. The 
appellant will be entitled to the costs of 
this appeal. 

C-R-K.'h.m. Appeal allowed. 


A. I. R. 1938 Madras 612 

Vabadachariar and 
Pandrang Row JJ. 

Ar. L. N. Uni. Ar. Sevugan Chettiar — 
Appellant. 

V. 

Haja Srimathu Muthu Vijaya Raghu. 
natha Doraisingam and others — 
Respondents. 

Appeal No. 391 of 1933, Decided on 
8bh February 1938, against decree of Sub. 
Judge, Devakottai, D/. 28th June 1933. 

(a) Madraa Court of Wards Act (1 of 1902), 
S. 49—‘Property of ward* cannot comprise 
property of institution of which ward is only 
trustee. 

The expression "property of ward" used in varl- 
ous sections of the Madras Court of Wards Act 
(Including 8. 49} cannot comprise the property of 
an institution of which the ward is only a trustee 
or manager : A I R 1923 Mad 49? and AIR 
2922 P C 123, Bel. on; 32 Cal 129 (P C),Diiting. 

[Pei2C2 ;PC13C2) 

(b) Civil P. C. (1908). S. 80-Suit concern, 
ing title between plaint charity and temple 
represented by ward—Ward represented by 
Collector—Case held did not fall under S. 80. 

• 

In a suit instituted under the Madras Survey 
and Boundaries Act, a minor, whose property was 
under the management of the Court of Wards, w.as 
Impleaded as a defendant and was represented by 
the Estate Collector. The suit related to a claim 
of title between the plaint charity on the one hand 
and the temple represented by the minor on the 
other: 

Held that the suit could not be regarded as 
Instituted against the Secretary of State or a 
public officer. So also the claim did not bring the 
case under 8. 80, [P 613 0 2] 

T. L. Venkatarama Iyer aud M!. Muru. 
gappa Chettiar — for Appellant. 

Advocate.General, K. Subramaniam and 
V. Ramaswamy Iyer — for Respon. 
dents. 

Yaradaohapiar J. — This appeal arises 
out of a suit instituted under S. 14, Madras 
Survey and Boundaries Act. The lower 
Court has dismissed the suit as barred by 
limitation. This plea of limitation is the 
only point for decision in the appeal. In 
the village of Kallal, in the Sivaganga 
Estate, there is one portion belonging to a 
temple of which the 2 amindar is the 
dharmakartha and the other portion which 
belongs to the plaintiffs’ family has been 


set apart by them for certain charities and 
in that character has been under their 
management. During the survey operations 
carried on in the estate, the Survey Officer 
demarcated the boundary between the two 
portions in a manner to which the plain, 
tiffs take exception. Hence this suit. Under 
S. 14, Madras Survey and Boundaries Act, 
the suit has to be instituted within three 
years of the final publication of the survey 
demarcation, which in the present case 
took place on 21st January 1926. As the 
suit was instituted only on 19th February 
1931, it will be prima facie barred, unless 
the plaintiffs can claim the benefit of 
S. 15 (2), Lim. Act, which provides that 
in computing the period of limitation pres, 
cribed for any suit of which notice has 
been given in accordance with the require, 
ments of any enactment for the time being 
in force, the period of such notice shall be 
excluded. As the Sivaganga Estate was under 
the management of the Court of Wards, 
the plaintiffs apparently thought that in 
the present case notice under S. 49, Madras 
Court of Wards Act had to be given and 
they have given a notice to the Estate 
Collector and another notice to the District 
Collector. If the two months’ period 
required by S. 49 could be excluded, the 
present suit would undoubtedly be in time. 
The question was accordingly raised before 
the lower Court whether this is a case in 
which notice had to be given under S. 49. 
The learned Subordinate Judge,held that 
notice was not required under that section 
in the present case and that the plaintiffs 
were therefore not entitled to claim the 
benefit of S. 15 (2), Lim. Act in respect of 
the period of notice. 

Before us, it has been contended that 
the view of the learned Judge is not right, 
that the decision in 44 M L J 367^ which 
he purports to follow was not a decision 
on this point and that the observations 

relating to S. 63, Court of Wards Act should 
not be followed. As a matter of the ordi. 
nary meaning of the language employed in 
S. 49, it seems to us difficult to say td*“ 
the expression “property of a ward 
include property of an institution of which 
the ward is a manager or trustee.^ Whether 
the office of trusteeship is not in n 
property and to that extent it might ne 
fall under S. 49 is not a question that we 
need conside r in this case; because tbesnj^ 

1. Varadachariar v. Ramskrishnaniba 

(1923) 10 A r R Mad 497=:76 I 0 78^-** 

M L J 367. 
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does Dot relate to the right to the ofiice. 
Again, whether the word 'property' in 
S. 49 should be restricted to property in 
which the ward has a 'benehcial’ interest 
or can also comprise property whereof the 
legal title is vested in him, though be may 
hold it subject to certain obligations either 
wholly or partly in the nature of a trust is 
again a question which does not arise for 
decision in this case. So far as we can 
gather, the property of which the zamindar 
claims to be in possession is one of the usual 
endowments of temples in this country 
which prima facie belong to the deity and 
of which the dharmakartha is only a' 
manager and not the legal owner, as ex. 
plained in 44 Mad 831.'“^ Mr. Venkatarama 
Ayyar, the learned counsel for the appel. 
lant, relied on the decision of the Judicial 
Committee in 32 Cal 129,* but that case 
does not help him. All that their Lord, 
ships there held was that as the possession 
and management of the property of the 
idol were vested in the shebait, any cause 
of action for the protection of such pro. 
perty must also be held to accrue to the 
shebait, within the meaning of S. 7, Limi. 
tation Act. On the other hand, their Lord, 
ships recognize—though they say that it is 
only in an ideal sense true—that the title 
vests in the deity; and in view of the 
fuller discussion of the subject in 44 Mad 
881,^ it is impossible to interpret the deci. 
sion in 32 Gal 129* as supporting the view 
that the shebait is the owner of the pro. 
perty of the institution. 


Whether the grounds of policy which 
led the Legislature to enact that a notice 
should be given in certain cases will not 
equally apply to cases of trust properties 
dealt with under 8.63, Court of Wards Act, 
is a matter which we are not justified in 
taking into account in the interpretation 
of 6. 49. On the other hand, the history of 
the legislation on the subject seems to sug. 
gest that prior to 1902 the consensus of 
opinion was that neither the Court of 
Wards nor a Civil Court exercising juris, 
diction under the Guardians and Wards Act 
was entitled to deal with the properties of 
institutions of which the ward was only a 
trustee or manager and it was to provide 
for the performance of the ward’s duties as 

3. Yldjavarotbl ▼. Baltmini AUer. (1983) 6 
A 1 B P 0 198s661 0 161848^1 a 802=44 
Mad 881 (P 0). 

8.7agadlnd» Nath Boy v. Hemanta Eomari 
Dabi, (1905) 83 Oal 199=811 A 908s 8 Sat 
098=8 0 W N 609 (P 0). 


such trustee or manager during his ward, 
ship, that special provision was made by 
S. 63, Madras Court of Wards Act of 1902. 
It does not seem to us proper to read this 
special provision as having the effect of 
bringing the properties of the institution 
into the managment of the Court of Wards 
in the sense in which the private proper, 
ties of the ward come under its control. 
On the other hand, S. 63 speaks of them as 
properties belonging to the institution or 
endowment. Though the actual point for 
decision in 44 M L J 367^ was different, we 
respectfully agree with the view expressed 
by the learned Judges that the expression 
"property of the ward" used in various 
sections of the Madras Court of Wards Act 
(including S. 49) cannot comprise the pro. 
perty of an institution of which the ward 
is only a trustee or manager. 

It was contended in the alternative by 
Mr. Venkatarama Ayyar that if the pre¬ 
sent case is held not to fall under S. 49, 
Court of Wards Acti it is at least one in 
which notice under S. 80, Civil P. C., was 
required and that as the plaintiffs have 
also given a notice to the District Collector 
under S. 80, they are entitled to the bene- 
fit of 8. 15 (2), Limitation Act. We fail to 
see bow the subject-matter of the present 
suit relates to any act done by the Collec. 
tor or by any public officer in his official 
capacity. It is the zamindar that has been 
impleaded as the defendant in the case and 
as be happens to be a ward he is sought to 
be represented by the Estate Collector. It 
is therefore not possible to regard it as a 
suit instituted against the Secretary of 
State or against a public officer. Further, 
the suit relates to a claim of title between 
the plaint charity on the one hand and the 
temple represented by the zamindar on the 
other. It is therefore not a case falling 
under 8. 80 of th&^Code. The learned Sub. 
ordinate Judge was therefore justified in 
holding that the plaintiffs were not entitled 
to claim the benefit of S. 15 (2), Limitation 
Act and that the suit was barred. The 
appeal fails and is dismissed with costs. 

C.R.K./V.B.B. Appeal dUmitsed, 
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Laesemana Bao J. 

In re Public Proeecutor, Madras — 

Petitioner. 

Criminal Bevn. Case No. 918 and Petn, 
No. 860 of 1937, Decided on 1st December 
1987, from Judgment of Sub-Divisional 
Magistrate, Sankari, D/. 6tb August 1937. 
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Criminal P. C. (1898), S. 397 — Direction that 
sentence of detention tn Borstal School should 
commence after expiration of previous one is 
illegal. 

hcctiini 397 is not applicable to sentences of 
dctL-ntioii under S. 8, Madras Borstal Schools Act 
and the direction in a case that the sentence of 
deteutiun should commence after tho expiration 
of tho previous sentence of detention i.s illegal. 

(P e,U C 1) 

K. Venkataragavachariar — 

for Petitioner. 

Order. S, 397, Criminal P. C., is not 
applicable to sentences of detention under 
S. 8, Madras Borstal Schools Act and the 
direction that the sentence of detention in 
this case should commence after the expira¬ 
tion of the previous sentence of detention 
is illegal. The direction that the sentence 
in this case should commence after the 
previous sentence of detention is therefore 
set aside. 

O.R.K./d.S. Direction set aside. 
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Varadachariar and Horwill JJ. 

Sri Sri Sri Nirvani Mahant Gomati 
Doss Bhavaji and another — Appel, 
lants. 

V. 

Madras Hindu JReligious Endowments 
Board, Madras and another — Res. 
pondents. 

Appeal No. 109 of 1933, Decided on 20th 
January 1938, against decree of Dist. Court, 
Kistna at Masulipatam, D/. 1st December 
1932. 

Madrai Hindu Religioua Endowments Act 
(2 of 1927), S. 63 —Scheme framed by Board— 
Clause in scheme providing that it would be in 
force for two years—Subsequent order sub> 
stituting fresh period in old scheme—Subse* 
quent order held amounted to framing of new 
scheme and suit under S. 63 brought within 
six months of that order was in time. 

A scheme was framed by the Board ou Slst 
August 1929. A clause in tho scheme provided 
that tho Bobemo would be in force for a period of 
two years. Tho clause also provided that at the 
end of the two years’ period, tho scheme would be 
taken up for consideration and for such modifica¬ 
tion as might be necessary in view of the progress 
made m the administration of tho affairs of the 
mutt during the said period. The Board subse¬ 
quently passed an order on 16th March 1932 which 
purported to modify the scheme of August 1929 
by substituting fresh period in the clause of tho 
scheme. A trustee filed a suit under 8. 63 within 
BIX months from the latter order: 


A. I,R 

March 1932 in substance amounted to the framing 
of a new scheme and the suit was in form and 
substance a suit to set aside the scheme framed by 
the latter order and being withiu six months from 
that order was in time. [P 615 Cl] 

P. Satyanarayana Rao — for Appellants. 

P. V. Rajamannar — for Bespondents. 

Varadachariar J.—This is an appeal 
against a decree dismissing a suit instituted 
by the appellant under S. 63, Madras Hindu 
Religious Endowments Act. As the lower 
Court has dismissed tho suit as barred by 
limitation, without going into tho merits, 
the only point for consideration at this 
stage is whether the suit is so barred. The 
last clause of S. 63 of the Act provides that 
the trustees or any person having interest 
may, within six months of the date of the 
publication of the order complained against, 
institute a suit in tho Court to modify or 
set aside such order. In the present case, 
the Board framed a scheme on 3Ist August 
1929 and the present suit was instituted 
only on 4th July 1932, The learned Dis- 
trict Judge was of the opinion that it was 
the plaintiff’s duty to have hied a suit 
within six months of the publication of the 
scheme framed on 31st August 1929 and 
has accordingly held that the suit is barred. 
But he has cot taken into account the fact 
that by ol. (13) of the scheme framed on 
31st August 1929, it was provided that that 
scheme shall be in force for a period of two 
years. It is true that the later orders pass, 
ed by the Board on 8th January 1930 and 
16th March 1932 purport to be orders 
modifying the scheme of August 1929 by 
substituting fresh periods in ol. (13) of 
the scheme. But it seems to us that, in 
substance, the order of 16th March 1932 
amounts to the framing of a new scheme. 

The learned counsel for the respondents 
lays stress upon the latter part of cl. (13) 
of the scheme of 1929 which provides that 
at the end of the two years’ period, the 
scheme will be taken up for consideration 
and for such modification as may be neces- 
8ary in view of the progress made in the 
administration of the affairs of the mutt 
during the said period. He asks us to read 
the scheme as one made permanently and 
to hold that all that was intended by 
cl. (13) was that at the end of two 
the Board will consider whether any 
fications were necessary. We do not 
that this is a reasonable reading of cl. (ISA 
It is not for us to say whether or not that 

To teat the 


Held that the more fact that the latter order 
purported to bo by way of modification of tho old 
schema would not justify ,the ignoring of the sub- 
stance of what had happened. The order of 16th 


is what the Board intended, 
argument, let us assume by way of um®- 
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tration that at the end of the two years, 
the Board passed no further order. It seems 
to U3 that in the face of the language of 
cl. (13) it cannot be contended that the 
scheme will of its own force continue to 
remain in operation any longer. When the 
plaintiff knew that that was the provision 
in cl. (13), he might well have thought it 
unnecessary to institute a suit to question 
the scheme as he expected that after two 
years, the whole matter will have to be 
■dealt with afresh. The mere fact that the 
later orders purport to be by way of modi, 
fication of the old scheme will not justify 
"the ignoring of the substance of what had 
jhappened. There is another provision in 
■ol. (4) of the old scheme which refers to 
ja modification of particular provisions of 
the scheme at the end of two years. If 
the matter had remained with that clause, 
there might be considerable force in the 
respondents’ argument. But as the words 
we have already quoted from cl. (13) speci¬ 
fically limit the duration of the scheme to 
a period of two years, we do not think that 
the lower Court was right in holding that 
1)he present action must be treated as one 
to set aside the scheme of 1929. It is in 
form and in substance a suit to set aside 
'the scheme of March 1932 and in this view, 
it is in time. The appeal is accordingly 
allowed and the suit remanded to the lower 
'Court to be disposed of on the merits. Costs 
to abide. Court-fee paid on the memoran. 
■dum of appeal will be refunded. 

O.r.k./d.s. StiiJ remanded. 
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Horwill j. 

In re Ganti Veera Reddi and others — 

Petitioners. 

Criminal Revn. Case No. 763 and Petn. 
"No. 716 of 1937, Decided on Ist March 
1988, from Judgment of Sess. Judge, Bel. 
lary, in Criminal Appeal No. 10 of 1937. 

(•) Criminal P. C. (1898), S. 110 (6)~At. 
'tempt to commit rape involves breach of peace. 

Beotion 106 makes It quite clear that an assault 
is an ofieuce Involving a breach of the peace and 
clearly an attempt to rape does Involve an assault 
■upon the person against whom this offence is 
committed. Snoh attempt therefore involves a 
breach ol the peace within the meaning of S. 110 
•(e) : 30Cal866 i 6 OW N 8i9 and AI R 1915 
All 868, Expl. tP 616 0 9 ; P 616 0 1] 

(b) Criminal Trial-*Jo{nl trial—Four charges 
of attempt to commit rape framed against A, 
B and 0 for which they were jelnllj respon- 
"^hlo—Two other charges against Aandanother 


charge against A and B jointly—Joint trial of 
all is desirable. 

lu every ca^o it Las to be considered how far 
the evidence establij-bo« a?sori:ition nnd how far 
the various persons tried are prejudiced by a joint 
trial. [P 016 01] 

Four charges of attempt to commit rape were 
framed against three accursed .1, B and G, for 
which they were jointly roponsible. Two other 
charges were framed as against .1 and another 
charge was framed as against A and B jointly : 

Heldih^t the joint trial of all the three arcu'^ed 
was not only permissible but also dcsiratJe. The 
accused were not prejudiced by the additional 
charges being tacked on to the four for which they 
were jointly responsible : A I R 1925 Hlad 189 
and 2? Cal 781, Distin'j. (P 616 C 1] 

J. R. Guodappa Rao — for Petitioners. 

N. Somasundaram — for the Crown. 

Order.—The petitioners have been bound 
over under S. 110 (e) and (f), Criminal P. 0., 
for habitually committing offences involv. 
ing a breach of peace, to wit, attempts to 
rape, and they have also been deemed, by 
virtue of this habitual practice, to be dcs. 
perate and dangerous members of a com. 
munity, whom it is not safe to leave at 
large without furnishing security. This 
order was confirmed on appeal by the 
learned Sessions Judge of Bellary. It has 
been contended for the petitioners that at. 
tempts of rape do not involve a breach of 
the peace, that they are not desperate and 
dangerous to the community, and that 
it was illegal to try the three petitioners 
together. The principal case quoted before 
me from which it was sought to deduce 
that an attempt to commit rape does not 
involve a breach of the peace is 30 Cal 366.^ 
In that case, the counter.petitioners were 
found to have been attempting to seduce 
women and of behaving obscenely towards 
them. It was rightly pointed out that 
before a person could be bound over under 
S. 110 (e) he must be found to have com. 
mitted offences of which a breach of the 
peace was a necessary constituent. Refer, 
ence was made to S. 106, Criminal F. G., 
for ascertaining the meaning of ‘breach of 
the peace'; and it was held that from the 
wording of Section 106, it was clear that a 
'breach of the peace’ was not involved in 
committing offences such as the accused in 
that case were found to have been guilty of. 
B. 106 makes it quite clear that an assaultj 
is an offence involving a breach of the{ 
peace; and clearly an attempt to rape doesi 
involve an assault upon the person against 
whom this offence is committed. In 5 

1. Aron SamftDta v. Emperor, (1908) 80 Cal 866 . 
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C \\ N 249," the accused was found to have 
been Ruilty of certain lewd behaviour and 
of makinR improper gestures towards 
women; l)ut these acts were not of such a 
nature as to amount to any assault or to 
any act of violence or force against the 
person. In 16 Cr L J 582,'* the counter, 
petitioners bad made certain indecent over, 
turos towards boys. It seems however clear 
that as in the case before us, the offences 
committed involved assaults, force, and 
violence, they did involve a breach of the 
peace. 


Seven charges were framed in the preli. 
minary order under S. 112. Four of them 
were of attempts to rape P. Ws. 3, 4, 5 
and the wife of P. W. 6. Two others relat. 
ed to the first couoter.petitioner only, and 
one to counter petitioners 1 and 2 jointly. 
The learned Sessions Judge has ignored 
the charges relating to counter petitioners 
1 and 2 only and has considered the 
case against the three counter.petitioners 
of being jointly responsible for the attacks 
on the four women. Clearly, this was a 
case in which it was not only permissible 
for the accused to be tried jointly, hub was 
a case in which the accused should have 
been tried jointly; for, they acted together 
in committing these offences. It would 
have been better not to have added the 
specific charges against counter.petitioners 
il and 2 ; bub as the learned Judge pointed 
out, these charges were trivial and hardly 
relevant to the matter under enquiry. I do 
not think that the counter.petitioners have 
been in any way prejudiced by these addi. 
tional charges being tacked on to the four 
for which they were jointly responsible. In 
47 M L J 689.* which has been relied on 
by the learned advocate for the counter- 
petitioners, only two charges were common 
to all the persons tried ; and it was found 
that the evidence of association of the vari. 
OU8 ^persons tried was weak. In 27 Cal 
781, also there were only two counts 
common to all the counter.petitioners. In 
every case it has to be considered how far 
the evidence proves association and how far 
Ithe various persons tried are prejudiced by 
a joint trial. In the present case, I am 


2. Akboy Kumar Chatterjee v. Queen Empress 
(1901)6 0 WN 249. 

8. Muhammad Aeghar Khan v. Emperor, ( 1915 ) 
2 A IR All 362=80 10 134=16 Or L J 682. 
4. In re Kutti Goundan, (1926) 12 A I R Mad 
189=86 I 0 49=26 Cr L J 673=47 MLJ 689 
6. Han Telang v. Queen-Empress, (1900) 27 Cal 
781=4 0 W N 681. / ^ai 


satisfied that the joint trial was desirable 
as well as permissible. 

Emphasis has rightly been laid on the 
fact that although the evidence is that 
specific offences under the Penal Code 
were committed, with respect to which 
charges of complaints should have been 
made to the village Magistrate and trial 
under the Penal Code could have taken 
place; yet P. Ws. 3. 5 and the wife of 
P. W. 6 made no complaint to any person 
in authority. That is explained by the 
facts that the offences were against their 
modesty and that a complaint might have 
brought disgrace upon them, their hus¬ 
bands and their families. P, Ws. 3, 4 and 5 
would, even today, not have come forward 
and spoken to the attacks upon them had 
it not been for the fact that the unfortu- 
Date wife of P. W. 6 was thrown into such 
despair by the attack made on her that 
she committed suicide. P. Ws. 3 to 5 were 
driven to speak to the attacks upon them 
in order that some action might be taken 
against the counter.petitioners to prevent 
a recurrence of such attacks in the future. 

I therefore agree with the Courts below 
that the accused were habitually commit¬ 
ting offences involving a breach of the peace 
and that as they are in the habit of 
waylaying women working in fields and 
attempting to rape them, they are despe¬ 
rate characters whom it is dangerous ta 
leave at large without calling upon them 
to furnish security. I therefore think that 
the order passed was justifiable and accord, 
ingly dismiss this petition. 

C.R.K,/d.s. Petition dismissed. 
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Wadsworth J. 

Mahomed Yoonus — Plaintiff. 

V. 

Abdur Sattar Ismail and others — 

Defendants* 

Testamentary Original Suit No. 6 of 
1935, Decided on 17th December 1937. 

(a) Mahomed&n Law— Applicability—Culchf 
Memoni—Will*, 

A Catch! Memon is governed by the Mahomed^ 
law 60 far as the execution and revocation of his 
will is concerned. The will need not be in any 
particolar form and it can be revoked by any den* 
nite expression of a present intention to revoke it • 
Ain 1919 Bom 80. Bel. on. fP 617 021 

P 618 0 S) 

(b) Evidence Act (1872), Ss, 91 and 92 — 
Applicability to wills. 
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Sections 91 and 92 apply only to contracts, 
grants and dispositions of property and a will is 
neither a contract nor a grant nor a disposition of 
property until the death of the testator makes it 
operative. Hence a registered will can be revoked 
by an unregistered document and Section 92 (4) 
is no bar. [p 618 C 2] 

(c) Will—Revocation — Mahomeden testator 
after making registered will communicating 
with his solicitors and getting properly drafted 
but incomplete codicil — Testator subsequently 
■ending telegram and letter suggesting certain 
alterations — Telegram and letter not signed by 
testator — Telegram and letter held were not 
codicil nor were revocation of former will. 


Though the will of a Mahomcdan need not be 
drawn in form, and It need only be a declaration 
of the tMtamentary intentions of the testator, it Is 
imperative that there should be evidence which 
would justify a conclusion that the testator intend* 
ed that the declaration which he made of bis 
intentions should be of itself operative and that it 
should nob be merely the basis for making a draft 
which he would subsequently scrutinize, correct 
and amplify before signing it. [P 619 C 1] 

A testator had made a will drawn up in due 
form, attested and registered. After making this 
will, he communicated with a firm of solicitors 
and got a properly drafted but incomplete codicil. 
After receiving that draft codicil, he communi* 
Gated again with the solicitors by a telegram and 
letter Instructing them to make certain alterations 
in that draft and urging them not to delay in the 
process. The telegram and letter were not signed 
by him : 


Held that the testator did not intend his letter 
and telegram to the solicitors to be a codicil or to 
be in themselves the revocation of a former will, 
either in whole or in part. The letter and the tele- 
gram were intended to serve no other purpose than 
to provide materials for the preparation of a draft. 
A mere expression of an intention to revoke a will 
at some future date could not amount to a revoca* 
lion of the will under any system of law : A I R 
1919 Bom 80, Expl. [P ejg c 1 , 2] 


0. T. G. Nambiar, K. I. Subramaniam 
iDstructed by Messrs. King and Par. 
tridge — for Plaintiff. 

C. Srioivasaebariar, instructed by T. A. 
Eangaohari; P. K. Janakiram, J. Lak. 
shmayya, V. Subramaniam, V. Satya. 
narayana, V. V. Srinivasa Iyengar for 
D. Narasaraju and N. Krisbnamacha. 
riar — for Defendants. 

Judgment, This matter concerns the 
^ iu Sir Ismail Sait, a gentleman 

of the Cutohi Memon community, who died 
on 24th AprU 1984 in the Tuberculosis 
bana^num at Arogyavaram in the Chit- 
tror District* The petitioDeri who is one of 
the sons of the testator, propounds a regis. 
ter^ will dated 19th March 1934 about 
which there is really no dispute; and also 
dwires probate of two oommnnications, 
which are alleged to amount to a tjodioil to 
mt will, despatched by the teekator to hia 


solicitors, Messr.s. Moresby and Thomas, 
on 13th April 1934. Most of the issues 
framed in this suit are entirely irrelevant 
to probate proceedings. Issue 1 in this case 
as to whether the deceased was governed 
by the Hindu or the Mahomedan law so 
far as it relates to the execution of his will 
is governed by authority, vi^. 43 Bom 641,^ 
where it has been held that the Maliome. 
den law governs the wills of Cutchi Memons 
and that consequently no particular form 
is necessary for the execution of such a' 
will. Nothing has been urged before me tO' 
throw a doubt as to the correctness of that 
ruling on this point. I am not concerned in 
this suit with the law governing the extenti 
of the testator’s testamentary capacity, but- 
I do hold that be is governed by the Maho. 
medan law so far as the execution of the 
will and the alleged codicil are concerned. 

The execution of the registered will has 
been formally proved and there is no doubt 
that it was validly executed by the testator 
when in a sound disposing state of mind. 
The issues relating to the provisions of the 
will and the extent of the properties which 
are validly covered by the will and the 
rights of the widow to maintenance are, to 
my mind, quite irrelevant to probate pro. 
ceedings. The only issue remaining is Issue 4 
which relates to the telegram and the letter 
dated 13th April 1934 which together are 
alleged to constitute a codicil effecting a 
partial revocation of the will of 19th March. 
Two witnesses, whose evidence I see no 
reason to distrust, have spoken to the cir¬ 
cumstances in which this telegram and the 
letter were written and despatched. There 
was an application for the examination on 
commission of the petitioner. But, as it 
appears that his evidence will add nothing 
to the evidence of these two witnesses who 
were present and know the circumstances 
of the despatch of this letter and the tele, 
gram and whose evidence I propose to 
accept entirely, I see no reason to delay 
the decision of this suit by examining on 
commission a witness whose evidence will 
add nothing to the materials available for 
the disposal of this case. 

Before going into the circumstances relat. 
ing to this alleged codicil,' it is deair. 
able to give a very brief summary of the 
will itself. The will appoints three exeou. 
tors of whom two have renounced and the 
petitioner Mr. M ahomed Yoonus is the solo 

1. Barabai Amibal v. Mahomed Oaesom, (1919) 6 
A I B Bom 80 = 49 I 0 687 = 48 Bom 641 
s 31 Bom L B 649. 
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remriinini^ executor and trustee. It convoys 
certain sppcihc properties to tbo trustees 
for pertain specific charitable purposes. 
Afro; ihese provisions, the shares of the 
to-.rafor in his firm are divided amon.i'st his 
various desccnd.ants and the balance is logo 
to tlie wakf which is constituted over the 
residue of the whole estate. Then certain 
gifts and loans are confirmed and the whole 
of the residue is to ho transferred to the 
wakf trustees who are ilirocted to provide 
for the education of the grandsons now 
living and after-born sons of respondent 1, 
the marriage of respondent I’s existing 
daughters and his after.horn (laughters and 
the other grand.daughters, for the educa¬ 
tion of a named grandson, and any balance 
left after making those provisions is to be 
held l)y the wakf trustees of the wakf 
estate with an ultimate remainder bo certain 
specified religious purposes. Meanwhile the 
income is to be devoted to the education 
and marriagee xpenses of the descendants 
of the testator and there is a provision that 
any payments out of the wakf income are 
to be additional to the education and mar. 
riage provision made in the body of the 
will. At the time when this will was made, 
the testator had been for a considerable time 
in the Tul)erculosis Sanatorium at Arogya- 
varam. Very shortly after it was registered 
he was already in communication with his 
solicitors about a codicil and he wrote on 
5th April giving directions for the prepara, 
tion of a codicil with certain blanks which 
were to be filled up by him. On 6th April 
the solicitors sent a draft codicil accord, 
ingly. Then on 13th April come these two 
communications which are alleged to have 
the effect of partially revoking the regis. 
tered will. These consist of a telegram, 
Ex. C, which runs as follows : 

Your letter 6tb. Since my grandson Abdul 
Bamad died. Have therefore decided omit all 
school fees. Don’t delay, Ismail. 

The evidence shows that this telegram 
was typed by the stenographer, P. W. 1, to 
the dictation of the testator and that it 
was not signed by the testator himself. At 
the same time, the letter, Ex. B, was des. 
patched. This letter acknowledges the letter 
of the 6th with the draft codicil, intimates 
the death of the grandson at school and 
says: 

I have ^sithdrawn my other grandson and have 
decided to cancel the allowances provided for 
school foes, I have therefore wired you as under. 

_ Then the wire is repeated. The letter is 
signed by the petitioner and by P. W. 2, 
Mr. Narasappa. who was the chief accounJ 


tant under the testator. “By Order". The 
evidence shows that this letter was also 
written to the dictation of the testator him. 
self, and that, though both the signatories 
were in the habit of signing for the testa, 
tor, it was unusual for both of them to sign 
any one communication. It also shows that 
at the time of the telegram and the letter 
the testator himself was clear in his head, 
carried on his business and physically quite 
capable of signiug for himself. On receipt 
of this letter and the telegram, the solici¬ 
tors wired and wrote to the effect that the 
instructions were not clear enough for a 
redraft of the codicil and the evidence is 
that this letter and the telegram were seen 
by the testator but his condition was so bad 
that those who were responsible for his care 
did not place them before him for orders 
and his directions were not taken regarding 
them. He died on the 24th. 

There is no doubt that S. 70, Succession 
Act, does nob apply to this will, that the 
ordinary Mahomedan law governs thoexe. 
cution and revocation of the will, that 
the will need not be in any particular 
form and that it can be revoked by any 
definite expression of a present intention 
to revoke it. An attempt has been made 
to argue that S. 92, Cl. (4), Evidence Act 
prevents the revocation of a registered will 
by an unregistered document. It seems to 
me that this contention does not require 
any serious consideration. Ss. 91 and 93 
apply only to contracts, grants and dispo. 
sitions of property and a will is neither a 
contract nor a grant nor a disposition of 
property until the death of the testator 
makes it operative. I have been referred 
to the case already quoted, 43 Bom 641, 
as authority for the somewhat drastic posi¬ 
tion that any letter written by a Maho* 
medan to his solicitor telling him what bis 
intentions are with reference to the making 
of a future will is itself a will. It seems to 
me that this proposition has only to ba 
stated in those terms for its unsoundness 
to be apparent. It is true that the decision 
which I have just quoted does appear to 
treat as a will a document which might bo 
described as a direction to the lawyer to 
prepare a will. If it is to be regarded as a 
decision that any letter by a Mahomedan 
to his lawyer telling him the terms w 
which a will is to be drafted is itself a wiUi 
I can only say that with all respect I ^*8. 
sent from it. Actually, I do not beliew 
that such a rule can bo spelt out of 
judgment which really only goes to the 
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extent of holding that the letter is good 
evidence of the testamentary intentions of 
the testator and that in the circumstances 
of that case, the testator being at the time 
dying from cancer of the tongue and unable 
to speak, there were grounds for conclud. 
ing that those testamentary intentions 
were finally declared. 

The circumstances of the present case 
are very different. Here we have the testa, 
tor who had made a will drawn up in due 
form, attested and registered. After making 
this will, he communicates with a firm of 
European solicitors and gets a properly 
drafted but incomplete codicil. After receiv. 
ing that draft codicil, he communicates 
again with the solicitors, instructing them 
to make certain alterations in that draft 
and urging them not to delay in the pro. 
cess. It seems to me quite clear that the 
testator did not intend his letter and tele, 
gram to Messrs. Moresby and Thomas to 
be a codicil or to be in themselves the revo- 
cation of a former will, either in whole or 
in part. Clearly what be intended was that 
the solicitors should draw a proper draft 
codicil embodying the modifications com. 
municated since the preparation of the pre. 
vious draft, and he h^ every intention after 
approving the draft and filling in the blanks 
to ezeouto that codicil formally as he bad 
done with the previous will. Granted that 
the will of a Mahomedan need not be drawn 
lin form, and granted that it need only be 
a declaration of the testamentary intentions 
of the testator, it seems to me imperative 
that there should be evidence which would 
justify a conclusion that the testator intend, 
ed that the declaration which he made of 
bis intentions should be of itself operative 
and that it should not be merely the basis 
for making a draft which he would subse. 
quently scrutinize, correct and amplify 
before signing it. Had the testator intended 
that this letter and telegram should revoke 
jmy portion of his registered will, I cannot 
believe that he would have abstained from 
signing them himself and directed his 
Wyants and attendants to sign for him. 
Olearly, he regarded these communications 
as nothing more than instructions to his 
solicitors on the basis of which they were 
to prepare the doooment which itself was 
at some future date to effect a revocation 
of a portion of the will. While therefore 
it is to my mind quite possible that a letter 
by a Mahomedan to his solicitor might 
operate to revoke a will, I do not for a 
‘moment believe in the eireumstancee of 


this case that it was the intention of the 
testator to revoke any part of his will by 
this letter or this telegram. I believe that 
the letter and the telegram were intended 
to serve no other purpose than to provide 
materials for the preparation of a draft. 
A mere expression of an intention to revoke 
a will at some future date cannot amount 
to a revocation of the will under any system 
of law, so far as I am aware. 

In this view I hold that the letter and 
the telegram dated 13th April 1934 can. 
not be admitted to probate as a codicil to 
the will dated 19bh March 1934. Probate 
will therefore issue of the will dated 19th 
March 1934. Taxed costs of all parties will 
come out of the estate. Costs to be taxed 
for all parties as between attorney and 
client. 

C.R.K./d.S. Order accordingly. 
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Venkatasubba Rao and 
Abdur Rahman JJ, 

Chada Mangiah and others — 

Appellants. 

V. 

Secretary of State — Respondent. 

Letters Patent Appeals Nos. 75 and 76 
of 1936, Decided on Ist December 1937, 
against Judgment of Menon J., D/. 6th 
May 1936. 

Madras Irrigation Ce«s Act (7 of 1865), S. 1, 
Proviao 1 — Water irrigating land belonging to 
Inamdar admittedly coming from artificial 
channel belonging to Government — Inamdar 
claiming to be entitled to use water free from 
cess must prove engagement with Government 
within meaning of Proviso to S. 1 He must 
also prove that water which he has used comes 
from mamool source of supply — The fact that 
channel flows through an Agraharam and 
Inamdar abstracts water at point situated in 
Agraharam makes no difference — Question is 
not whether property has become third person’s 
property but whether channel is one belonging 
to and constructed by Government. 

Where the water Irrigating land belonging to an 
Inamdar admittedly comes from an actifioial 
chaonel or stream belonging to the Government, 
the right to exemption from the csss can arise only 
nnder Proviso 1 to B. 1, Irrigation Cess Act by 
reasoD of an engagement with the Government 
and DO exemption from cess can be claimed by the 
Inamdar nnlm such engagement, either express or 
Implied, is proved by him : Case law referred. 

[P 620 0 9; P 621 0 I] 

The engagement within the meaning of the 
Proviso to 8.1 cannot be inferred merely beoaase 
the land Irrigated by the Inamdar has been dee. 
orlbed In tbs Inam Begister as wet and there is 
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no mention of the source of supply : A I H I92S 
Mad 97, lief. [P 621 C 1. 2] 

The Inamdar claiming to bo entitled to use the 
water fnc from cess has to prove that the water 
which he has UJ^ed is from the mamool source of 
supply. No presumption that the water used by 
the luamdar comes from such a source can be 
drawn in favour of the Inamdar when it is found 
that the channel from which the water is drawn 
Was excavated as recently as in 1913. It cannot 
be argued that once the liability of the Govern¬ 
ment to supply water is shown the luamdar of 
his own sweet will may tap any water at any 
point whatsoever : AIR 1917 P C 42 and 26 
Mad 66. Ref. [P 622 C Ij 

So also the fact that the channel at first flows 
through an Agrabarazn and the Inamdar abstracts 
water at a point situated in the Agraharam, docs 
not help the Inamdar. The question under the 
Irrigation Cess Act is not whether the property 
has become some third person's property but is 
whether the river, stream, etc., is one belonging to 
or constructed by the Government : 1933 M Tr N 
1457 and AIR 1933 Mad 646, Rel. on. 

[P 622 C 2] 

In the case of an artificial water course any 
right of the owner to the flow of the water must 
rest on prescription or grant from or contract with 
the owner of the land from which the water is 
artificially brought: A I It 1925 P C 236. Rel. on. 

[P 622 C 2] 

V. Govindarajaebari —for Appellants. 

N. Srinivasa Ayyangar for Government 
Pleader — for Respondent. 

Yenkatasubba Rao J.—In these Letters 
Patent Appeals the question to be decided 
is, whether the plaintiffs are entitled, as 
claimed by them, to a refund of water cess 
collected by the Government. Although 
some relief has been granted to them, all 
the Courts have unanimously upheld the 
right of the Government to levy the water 
cess. For the plaintiffs it is contended that 
this contention is wrong. The land to which 
the appeals relate, is a part of a minor 
inam of the total extent of about 20 acres 
situate in a ryatwori village known as 
Manyapu Uratla in Vizagapatam District. 
The inam in question bore the old Survey 
Nos. 143-A and 143.B, of which 143.A 
corresponds to the Re.Survey Nos. 143.1 
and 143-3 and 143.B to the Re.Survey 
No. 143-2. We are concerned here with 
the plot bearing Re-Survey No. 143.1 
alone. The plaintiffs inam adjoins, and is 
roughly south-west of Gurampet Agra, 
haram, through which passes a channel 
known as Papanna Cherikalvai, marked A 
B D F in the sketch, flowing from west to 
east. Of this channel the part shown as 
D P IS entirely within the limits of the 
Agraharam; indeed a small bit of the 
water.course to the west of D is also com. 
prised within its limits. The main ohannel 
A B D F bifurcates at the point B, which 


is admittedly on Government land. One of 
the branches flowing from B, as will be 
seen from what has been said, is B F. We 
are not concerned with the other branch 
which flows northward and is shown in 
the sketch as B C. The plaintiffs have, for 
irrigating their land 143.1, used the water 
of the channel marked D E (described as 
bodi ), which takes off at, and flows 
southwards from, D which as already 
stated, is within the limits of the Agra, 
haram. To complete the description, it 
remains to add that the channel A B D P 
itself flows from a presumably larger chan, 
nel on Government land and belonging to 
the Government, known as Nimmakattu 
channel. 

The plaintiffs asserted that their entire 

• 

mam was mamool wet land irrigated from 
ancient times by the channel D E; but 
there is a concurrent finding by both the 
Courts below that D E was excavated 
somewhere about the year 1913. It is how. 
ever contended for them that their inam 
was confirmed in 1865 or thereabouts and 
that the entire land of 20 odd acres was 
shown as wet in the Inam Fair Register, 
from which Ex. B-l is an extract. The 
inam title deed has not been produced, but 
from the available papers, it appears that 
at the inam enquiry, the total assessment 
was computed at Rs. 14, on which basis, 
the quit rent of Es. 1.12-0 (being l/8th 
of the assessment) was fixed. The argu. 
tnent is that the land being shown as wet 
land, the assessment, with reference to 
which the quit rent was imposed, should be 
assumed to be "wet" assessment; this being 
so, it is contended, that to allow a fresh 
levy of water cess would be tautamouut to 
a double levy. The plaintiffs' right to 
exemption has been put on two grounds. 
First, it is claimed that the case falls 
within Proviso 1 to S. 1, Irrigation Cess 
Act (Madras Act 7 of 1865). For this pur. 
pose, it is not disputed that the water 
which irrigates the land, is from a channel 
or stream belonging to Government. Sec. 
tion 1 (a) applies when water is used for 
irrigation from a river, channel, 
belonging to Government; Cl. (b) applios 
whenever water by direct or indirect flow 
from any such river, channel, etc., from or 
through adjoining land irrigates the Isnd 
~we are hero referring only to the rele¬ 
vant parts of the Section. It is unnecessary 
to decide whether the facts of the present 
case bring it within 01. (e), for there can 
be no doubt that so far as 01. (b) ^ 
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cerned, it applies; nor has this beec dis. 
puted. We refer to this for an argument 
may be based upon the absence of the word 
used’' in the part of S. 1 (b) we have just 
quoted. 

It may be contended that whereas Cl. (a) 
covers a case of voluntary user (see the dis¬ 
cussion in 59 Mad 107,^ affirmed in (1937) 
1 M L J 732^), what the extracted part of 
Clause (b) contemplates by the use of the 
expression “irrigates any land” is involun. 
tary user, thus excluding voluntary enjoy¬ 
ment. To argue so would of course be 
futile, for, if even involuntary user would 
cast a liability, voluntary user would a/or. 
tiori do so, and as already stated, this 
contention has not been put forward. The 
substantive part of the section thus apply¬ 
ing, the question arises, can the immunity 
be claimed under the Proviso above men. 
tioned? In other words, can the inamdar 
point to an engagement with the Gov¬ 
ernment exempting him from the cess? In 
the inam papers filed, there is no reference 
whatsoever to any source of water supply, 
but it is argued for the plaintiffs (appel¬ 
lants) that the mere classification of the 
land as “wet” imports an engagement to 
exempt it from cess. Several cases have 
been cited such as 26 Mad 66.^ 32 Mad 
456.^ 24 M L J 680,® 1913 M W N 858.® 
26 I C 187' and 28 M L J 297,® but the 
question has not arisen in this precise form 
in any of them. In all the decided cases, 
the right of the zamindar or the inamdar, 
as the case may be, to irrigate free of cess 
the area specified as wet, has been assumed 
and the further question has been raised, 
was he entitled to free irrigation of any 
excess area? Here the right to irrigate free 
of charge even the extent shown as wet is 
denied and the question that therefore 
arises is, from the description simply of 

1. Kanoiappa Mudaliat v. Secy, of State, (1936) 
98 A I R Mad 49=169 10 18=69 Mad 107= 
69 M L J 798. 


9. Beoietary of State v. Veeranna, (1937)24 A 
646=168 I 0 864=1 L R (1937) i 
779=(1987) 1 M L j 789 (P B), 

S*orotary of State, (19 

36 Mftd 66* 

4. Lutoh^ Dobs 7 . Secretary of State. (1909) 
Mad 468=3 1 0 466=19 M L J 470. 

8. ^ngayya Appa Rao v. Secretary 

State. (1918) 24 M L J 680=19 I 0 997. 

6. Bommereddipalll Chlnoa Venkayya v. Sec 
tary of SUte, (1918) M W N 888=18 I 0 1 

7. fotbumathavaohariar ▼. Seoretarv of fits 
I (1916) 2 A 1B Mad 686=26 1 0 187. 

8. B^aoayakamma v. Seoretsry of State. (19 

1 AIR Mad 109=2410 741=28 997 


the land as wet and in the absence of men. 
tion of the source of supply, can an engage, 
ment within the meaning of the Proviso' 
be inferred? In 53 M L J 769,® there is 
an observation of Ramesam J. obiter, which 
reads thus; 

It Was the duty of tbc luam Commissioaer to 
ascertain the assessment so that tbo quit rent to 
the Government may be fixed, and for the purpose 
of ascertaining the assessment it may bo necessary 
to enquire how much was wet and bow much dry, 
and as to the wet lands irrigated with water from 
a Government source of irrigation, how much was 
cultivated with such water, free of charge ; but 
where the entry is very general, i e. 90 muchl and 
wet and so much dry, I doubt if they had any¬ 
thing to do with the question of irrigation free of 
charge, (page 775.) 

This seems to indicate that no claim, 
can be based upon the mere description of' 
the land as wet. Then in 26 Mad 66,® one 
of the cases already referred to, the learned 
Judg09(Bha3hyam Ayyangar and Moore JJ.) 
after referring to the inam papers which 
showed that the wet area was about 10 
acres, went on to observe that according to 
the principle of law enunciated in S. 13 ( 0 ), 
Easements Act, the inamdar would be 
entitled to irrigate the said extent of wet 
land free of separate charge from the same 
source from which the land was irrigated 
at the time of the grant. Here, it is implied 
that the engagement is not an unqualified 
one but is with reference to a particular 
source of water supply. In 44 I A 166^® at 
p. 173 {the Urlam case) their Lordships 
of the Judicial Committee, while indicating 
the things to be shown by the person rely¬ 
ing on the Proviso, refer as one of them, to 
his being entitled to water for irrigation 
from the source from which he is actually 
irrigating his lands”. The appellants’ 
counsel finds support for his argument 
in the wording of the Board’s Standing 
Order, which says that to the extent of 
wet land specific in bis title deed, no 
inamdar can be charged for irrigation to a 
single crop. He specially relies upon the 
fact that this rule was promulgated by the 
Government in 1865, i. e. about the period 
of the Inam Enquiry (Board’s Standing 
Orders (1931) Vol. 11, R. 64, p. 423). The 
specific case set up by the plaintiffs that 
the channel D E was the source of water 
supply both prior to, and at the date of the 
settlement, has been negatived by a con. 
c urrent finding of the Courts below. Ther e 

9. Yahya AU v. Secretary of State, (1998) 18 

AI R Mad 97=106 I C 877=68 M L J 769. 

10. Bala Sucya Praaada v. Seoy. 0 ! State, 

(1917) 4 AI B F 0 42=4110 98= 44 lA 166 

=40 Mad 886 (P 0). 
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is no ovidriu’o v, Imt^oevor whether at the 


time o( the i.raiit there was in fact any 
sonnerf ’rr:i;:ition at nil, the water from 
wfiirh V-a\lulahie to the inanidar. T^et it 
\h- a-'Mned however that by reason of the 
i{tion of the land wet, reinforced 
bv file Standing; Order in question, there is 
a duty cast upon the Government to sup¬ 
ply the water free. But does that absolve 
the plaintiffs from the oblij;atioD of proving* 
that the water they have used is the water 
from the mainool source of supply ? On the 
jfacts here, the\' can invoke no sort of pre¬ 
sumption in their favour, that the water 
used is from such source, for, the finding 
of the Courts below, by which we are 
hound, is that the channel DE, the water 
of which has been used, was excavated as 
recently as in 1913. It has been broadly 
argued that once the Government’s liability 
to supply water is shown, the inamdar of 
bis own sweet will may tap any water at 
any point whatsoever. No Court can give 
countenance to a proposition of this sort, 
which would lead to startling results. 

Turning to the facts, there is not even a 
semblance of justice in the case of the 
plaintiffs put forward. From 1890 the land 
was shown as "dry” in the survey and set¬ 
tlement records. It has not been shown that 
before 1913 it was ever irrigated as wet 
land. In the last mentioned year, the canal 
in question (BE) was dug for the first time 
and the Government forthwith claimed the 
right to levy the water cess. They accord¬ 
ingly declared it to be so liable and from 
1913 for about 12 years the inamdara 
acquiesced in the demand and continued to 
pay the cess. It was not till the plaintiffs, 
who are recent purchasers, acquired the 
land that the Government's right wasques. 
tioned. The second ground on which the 
immunity is claimed is in the nature of 
what may be termed a jus tertii. Mr. 
Govindarajachari for the plaintiffs relies 
upon certain dicta of tbeir Lordships in 
the Urlam case^^ to the effect that once the 
water is lawfully taken into the channel, 
the Government would have “nothing fur. 
ther to do with the matter”. This passage 
in its context cannot support the learned 
counsel’s argument, for their Lordships also 
observe; 

If CCS6 were levied upon her as inamdar, she 
can rely on the same engagement to the same 
extent as could a tenant of zamindari land autho¬ 
rized by zamindar to use the water. (Page 186.) 

What the learned counsel seems to sug. 
est is that by reason of the principle of 
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the f rlavi case,^^ the Gurampet Agraharam- 
dar became the proprietor of the water at 
the point D whore the plaintiffs abstracted 
it through the excavated channel DF. In! 
the first place, that ease decides nothing of 
the sort, for the question involved there is 
not of ownership of water. Pappanna 
Cherikalvai, it must be remembered is not 
a natural but an artificial water-course, as 
the Government has pleaded and the Dis. 
trict Munsif has found (see first of the two 
paragraphs in his judgment numbered 13). 
Aa Lord Atkinson points out in 3 Rang 
494^^ in the case of an artificial water¬ 
course, any right of the owner to the flow 
of the water must rest on the prescription! 
or grant from or contract with the owneri 
of the land from which the water is artifi.j 
cially brought. The contention therefore' 
based upon the supposed proprietary rights 
of the Agraharamdar to the water falls to 
the ground. But apart from that, the ques¬ 
tion under the Irrigation Cess Act is D0t| 
whether the water has become some third* 
party's property, but whether the river, 
stream, etc., is one belonging to or con¬ 
structed by the Government; see 1933 
M W N 1457*2 followed in 56 Mad 696.** 
Had the channel not been an artificial 
water.course but a natural one, different 
considerations might probably apply: see 
42 Mad 239*^ and 55 Mad 268*® at page 
275, but that is not a matter on which 
wo are called on to pronounce an opinion. 
Papanna Cherikalvai, the artificial channel 
being undoubtedly the property of the 
Government, the right to exemption can 
arise only under Proviso 1, which no doubt 
affords protection to the Gurampet Agra, 
baramdar by reason of the Government s 
engagement with him, but confers no such 
benefit whatever upon the plaintiffs, who 
can rely upon no such engagement either 
express or implied. In the result the 
Letters Patent appeals are dismissed with 
costs. 

C.R.K./r.m. Appeals dismissed, 

11. Maung Bya v. Maung Kyi Nyo, (1925) 12 

A I R P C 236=90 I 0 198=62 IA 386=a 
Rang 494. ,-.o 

12. Hyder AU Saheb v. Secy, of State, 

M W N 1457. „ , 

13. Ayyanna v. Secy, of State, (1938) 20 AIR 
646=146 I 0 594=66 Mad 696=66 M ^ 

179. 

14. Chinoappa Chetty v. Secy, of State, 

AIR Mad 412 =49 10 673=42 Mad asy- 
86 M L J 124 (F B). 

16. Beoy. of State v. Sannidhiraju 8abba»yoan, 
(1932) 19 A I R PO 46=186 10 413=65 
268=69 I A 66 (P C). 
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A. I. R. 1938 Madras 623 

Venkataramana Rao j. 


On difference helu'een 
Burn and Abdur Rahman JJ. 
Sundararajulu Naidu and others — 

Appellants. 


V. 

B. Papiah Naidu — Respondent. 
Appeals Nos. lOl of 1935 and 220 of 
1936, Decided on 4th February 1938, 
against orders of Sub-Judge, Chingleput 
D/. 5th October 1934. 

(a) Estoppel—Decree against inalienable jagir 
— Compromise between decree-holder and 
some of judgment-debtors including minors 
Cons6nting execution to proceed egainst im* 
movable property—Court when recording com- 
promise not observing provisions of 0. 32, 
Civil P. C,, regarding minor judgment- 
debtors — Other judgment-debtors remaining 
e* parte-Portion of property mortgaged to 
decree-holder by previous jagirdar — No evi¬ 
dence showing decree-holder’s ignorance of 
terms of jagir—Plea of estoppel held could not 
against minors and other judgment- 
debtors remaining ex parte (Per Abdur Rah- 
man J.). 


Id a soit against a jagir which was icalienable a 
decree was passed. A compromise was effected 
between the decree-holder and some of the judg- 
ment-debtors including minors whereby they 
consented to the decree being executed against the 
immovable property. To this compromise the test 
of the judgment-debtors were not parties. The 
Court when recording the compromise did not 
observe the provisions of 0. 82. R. 7, Civil P. C., 
regarding leave in respect of the minor judgment- 
debtors. Further a portion of the property had been 
mortgaged to the decree-holder by the previous 
jagirdar but there was no evidence showing that 
the decree-holder did not know the real state of 
affairs, that is, the terms of the jagir, or that he 
was induced to act merely on the representations 
of the judgment-debtors. In execution the decree- 
holder attached the jagir and pleaded that the 
judgment-debtors were estopped from pleading 
that the jagir was inalienable: 


Held that the plea of estoppel could not prova 
as against the minors and other judgment-debtoi 
who remained ex parte. [P6'27 0 1 

■ (b) Civil P C. (1908), S. 60-Grant by Eai 
India Company of village to make permaner 
provuion for grantee and his heirs as eompen 
sation l^or loss sustained owing to resumptio 
of emoluments attached to police services- 

hibited from alienating village - Village hel 
could not be atUched and sold in execution- 
Only interest attachable and saleable held w* 
right to enjoy renU and prehts (Per Abdu 
Rahman and Venlfataramana Rao JJ.) 

tbA a person on behalf c 

S?- is? J by a deed of grant tb 

jlon for the grantee and his heirs as compen^io: 

Slii® K?? by resumption of tbTemolB 
mwits attached to the office which wae oarried ou 

Jo oODseqoenoe of a poUoy enunclatad by the thei 

OoTemxnent of abolishing all emoluments graste 


in support of the pulice establishments. The gr.int 
provided that the grautco and his heirs wore to 
appropriate the rents and profiis for their own uso. 
It was further provided that the grantee was pro. 
hibited from alienating the village by grant, jale 
or otherwise but in default of legal heirs the vil¬ 
lage should revert to the Companv. 

HeldfBar Abdur Jlahinainiul i'l-nka'nraviana 
ItaoJJ.) that Ihe grant was not an absolute grant 
but conferred on the grantee a limited interest 
to enjoy the rents and profits of the village for 
his life and a similar intcre.-.t on his b.ir.s who 
would succeed him It was competent to the 
Crown to make such a heritable grant providing 
for a succession of limited interests, each grantee 
taking the estate for life. The prohibition as to 
alioDition w-as valid. By virtue of the limited 
nature of the grant the village was not a saleable 
property within the meaning of 8. GO. Thoonly in¬ 
terest which could be made available to the decree- 
holders was the right to enjoy rents and profits 
during the life of the grantee and they were attach¬ 
able and saleable. The proper order in such case 
was to appoint a receiver to be in possession and 
management of the property, to collect rents and 
profits to be paid to the creditors A I li W32 
Mad 417 and AIR1927 Mad 140, Distimj: A I R 
1931 P C 160, Rel. on. [P G28 C 1; P 631 C 2] 

(Per Burn /.)—That the village was attachable 
and saleable in execution in spite of the prohibition 
against alienation.- AIR 1932 Mad 417 , Rel. on ■ 
AIR 1927 Mad 140, Ref ; AIR 1931 P C 260- 
AIR 1922 Mad 197; AIR 1923 Bom 276 and 
AIR 2925 P C 175, Dieting. (p 625 0 Ij 

A. V.Viswanatha Sastri—/or Appellants, 

C. Narasimhachari and M. E. Raja, 
gopalachari —/or Respondent. 

Appeal No. 220 of 1936. 

Burn J, This is ao appeal from an 
order in execution passed by the learned 
Subordinate Judge of Chingleput. The ap. 
pellanfcs were sued by the respondent in 
0. S. No. 63 of 1933 on the file of the 
Subordinate Judge of Chingleput on foot 
of a promissory note executed by ap. 
pellant 1, appellant 4 and the father, since 
deceased of appellants 5, 6 and 7. Appel, 
lants 2 and 3 are minor sons of the first. 
In execution of the decree granted to him in 
the suit, the respondent prayed for attach, 
ment and sale of the entire shrotriem 
rights of the defendants in the village of 
Jrungattukottai. The learned Subordinate 
Judge overruled the objections of the defen. 
dants and ordered attachment and sale. 
This appeal is by the judgment.debtors. 
Irungattukottai is a jagbir granted by order 
of Lord Clive to the predecessors of the 
defendants in 1802. It was granted in 
order to compensate the mocassabdar" of 
that date for the loss to wbioh be would 
be subjected by reason of the abolition of 
the previous system of policing the country, 
The compensation took the form of con. 
firming the villages formerly held on 
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niocasauh teouro to tho holders and their 
heira on shrotriem tenure. The deed of 
grant concludes with the following atipu. 
lation : 

V.jii ;ire to understand that the said village is 
not alionablo by gift, sale or otherwise, but in 
dof.iulb of legal heirs tho said village shall revert 
to the Honourable Company. 

At the time of the inam settlement it 
wag proposed to enfranchise this inam, 
imposing one-eighbh quit rent, but this was 
not done, because the inamdar at the time 
was a minor, and the Collector of the Dis- 
trict desired the Inam Commiggioner to 
leave it on the existing tenure till the 
minor should attain his majority. This is 
therefore an unenfranchised inam. The 
contention of the appellants ig that the 
jaghir cannot be sold in execution because 
of the prohibition against alienation in the 
original grant; the terms of which, as the 
learned Subordinate Judge observes, are 
still in force. The learned advocate for the 
appellants relies on S. 3, Crown Grants 
Act (15 of 1895), the terms of which are: 

All provisions, restrictions, conditions and limi. 
tatious ever contained in any such grant or 
transfer .19 afore'^aid shall be valid and take effect 
according to their tenor any rule of law, statute 
or enactment of the Legislature to tho contrary 
notwithstanding. ■' 

The respondent on the other hand relies 
on the terms of S. 60, Civil P. C., where it 
is enacted: 

pe following property is liable to attachment 
and sale in execution of a decree, namely, lands, 
houses,.... and save as hereinafter mentioned 
all other saleable property moveable or immov- 
able, belonging to tho judgment-debtor or over 
which or the profits of which he has a disposing 
power which be may exercise for his own benefit. . 

There can be no doubt about the fact 
that this jaghir comes within the terms of 
S. 60, Civil P. C. It is certainly saleable 
property over the profits of which the judg. 
ment.debtora have a disposing power which 
they may exercise for their own benefit. 
This is clear from the terms of the grant. 
Para. 3 of the Purwana runs as follows : 

The Qovernor.iD-CouacIl having commuted the 
Russooms and Uarahs assessable on the village of 
Erungaud oottah for money rent, you are entitled 
Co collect Chose Bussooms and Marabs at the cate 
entered In the dowle of fasli 1210 and to appro¬ 
priate Che amount to your own use. 

No words could have given the grantee a 
fuller power of disposing of the profits of the 
village for his own benefit than is given by 
these words. Hence it is clear that the vil. 
lage is saleable in execution under the terms 
of the Civil Procedure Code. The only ques. 
tion is whether the restriction on alienation 
made valid by S. 3, Crown Grants Act, ren. 
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dorg it uugaleable. This jaghir is neither more 
nor less than a personal inam granted to a 
particular person as compensation in lieu 
of payment for services which had become 
unnecessary. The grantor undoubtedly in. 
tended it to descend to the heirs of the 
grantee, and it was probably with that 
object in view that the prohibition against 
alienation was inserted. I do not accept 
Mr. Narasimhachari’s argument that the 
prohibition was inserted solely in the 
Government’s interest, i. e.. in order to 
enable the Government to resume the 
inam if the condition should be violated. 
The penalty for violation of the condition 
is not stated in the deed of grant. I am 
even prepared to assume that the prohibi¬ 
tion against alienation was made in the 
interests of the grantee and of his heirs. 
But the form of the prohibition itself shows 
that the prohibition, like the grant, was 
addressed to a particular person: *'You 
are to understand that the said village is 
not alienable by gift, sale or otherwise ...” 
This is in terms a warning to the grantee 
that he could not alienate the village by 
gift, sale or otherwise. It needs no argu- 
ment to show that the Governor-in-Council 
could not issue a declaration, having the 
force of law, to the effect that the village 
could never be transferred by the opera¬ 
tion of law. In 59 Cal 1,* relied on by the 
learned advocate for the appellants, the 
corpus of the property was made inalie- 
nable for ever, not by the terms of the 
indenture between the Secretary of State 
and the Nawab Bahadur of Murshidabad, 
but by the Murshidabad Act (15 of 1891). 

A special Act of the Legislature was neces¬ 
sary to effect that purpose. The Murshida¬ 
bad case gives no support to the appellants' 
claim. 

Mr. Viswanatha Sastri for the appellants 
quoted 45 Mad 620,^ but that case is quite 
irrelevant to the question now under dis- 
cussioo: the land in that case was bur- 
dened with the performance of a service of 
a public nature. Nor can the appellants 
gob any assistance from the case in 47 Bom 
597.^ That was a case of a dispute bet¬ 
ween a Hindu widow and a reversioner, in 

1. Wasib Ali Mirza v. Karnaoi Industrial Bank 
Ltd., (1931) 18 A I R P 0 160=132 I 0 727= 

69 Oal 1=58 I A 216=36 M L W 384 (P 0). 

2. Aajaaayalu v* Sri VeaQgopala Rioa 

(1922) 9 A I R Mad 197=70 10 468=46 Mad 
620=42 M L J 477. 

3. Basangowda v. Irgowadatl, (1928) 10 A I « 

Bom 276=73 I 0 196=47 Bom 697=26 Bom 
h B 293. 
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■which it -was held that the widow’s in. 
terest in the property could not be attached 
in execution of a decree. There was a 
compromise between the widow and the 
reversioner by which the widow agreed to 
keep the property for her lifetime, and 
undertook not to sell or mortgage the same. 
It was held that the compromise was a 
family arrangement not amounting to a 
transfer of property within the meaning of 
S. 10, T. P. Act, and that the widow only 
•retained an interest in the property res. 
tricted in its enjoyment to herself personally. 
Fawcett J. held that the widow conse. 
quently had no power of disposal of the 
usufructuary interest of the lands." Mr. 
Viswanatha Sastri has quoted also the case 
in 47 All 385,* but in that case the Privy 
Council held expressly that the judgment- 
debtor had no more than a right of main, 
tenance, which was not attachable and 
saleable by reason of S. 60 (l) (n) of the 
Civil Procedure Code. 


^ There is authority in this Court for the 
view that this jaghir can be attached and 
sold in execution. This case is precisely 
similar to 35 M D W 395,^ and the learned 
iSubordinate Judge was, in my opinion, 
right in following the decision of Gurgen, 
ven J. in that case. I would also refer to 
60 Mad 441,® where it was held that 
unenfranchised personal inams can be alien, 
ated in spite of the prohibition against 
alienation in the Inam Settlement Rules. 
Such an alienation, Ramesam J. observes, 
is not void, though prohibited. It may be 
ignored by the Government, but so long 
as the Government do not step in to force 
their rights, it is not open to question by 
others. The same principle, I think, is 
applicable in the present case. Whether the 
Government can or cannot resume the 
grant in case the jaghir is sold away from 
the joghirdar’s family is a question which 
has not arisen, and the learned Subordi. 
Date Judge has very properly not decided 
It; what is certain is that no party other 
than tU Government can have any right 
to a\mid the transfer which may follow on 
the Ooqrt sale. Mr. Narasimhachari for 
the respondent contended that the jndg- 

«***** Bibi, 

(1926) 12 A IB P 0 176s87 10 mu —47 All 
886^63 IA 362 (P 0). ^ ^ 

19 AIB Mad 

417=187 1 0 799==8fi M L W 896. 

*• YogamUl Amroal, 
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ment-debtors were estopped from alleging 
that the jaghir could not be sold. This 
contention is based partly on the fact that 
some of the judgment-debtors signed a 
memo consenting to execution against their 
immovable properties, and partly on the 
fact that in 1884 the then jaghirdhar 
mortgaged with possession some portion of 
the jaghir. I see no reason to discuss this 
matter at length, because (a) it is unneces. 
sary to do so, and (b) there are no pleadings 
in the case on which an issue of estoppel 
could have been framed. In my opinion, 
the decision of the learned Subordinate 
Judge is correct and this appeal should be 
dismissed with costs. 

Abdur Rahman J, — The village of 
Errongaud Gottah in the zamindari of 
Sriporumbudur, now known as Irungattu. 
kottai, was granted under a Purwana dated 
31st August 1802 by Lord Clive, then 
a Governor of Madras, to one Sreeram 
Singama Naick and was chargeable with 
an annual rent of Pagodas 50 {amounting 
approximately to Es. 175) including Rus- 
soom and Marahs. The following are the 
important conditions of this purwana : 

(3) In consequence of the foregoing resolution 
the Governor.in-Councii confers on you the village 
of Errongaud Cottah in the zamindari of Sripe- 
rumbudur on ehrotriem tenure, chargeable 
an annual rent of pagodas 60 including Russoom 
and Marahs. 

(3) The Governor-in-Council having commuted 
tbeRussooms and Marahs assessable on the village 
of Errongaud Cottah for money rent, you are 
entitled to collect these Russooms and Marahs at 
rate entered in the Dowle of Fasli 1210 and to 
appropriate the amount to your own use. 

(4) The Governor-in-Council condrms to you 
and your heirs the village of Errongaud Cottah as 
shrotriem so long as you discharge the rent and 
are obedient to the laws and regulations estab. 
llshed or to be established, under the authority of 
the Qovernor-in-Counoil.. .(torn)... time being. 

(5) In confirming to you and your heirs as 
shrotriem the village of Errongaud Cottah you 
are to understand that the said village is not 
alienable by gift, sale or otherwise, but In default 
of legal heirs, that the said village shall revert to 
the fionoorable Company. 

In exeoatioQ of a decree obtained by the 
respondent against the present holders of 
that village (presumably the heirs of the 
original grantee), the decree, holder applied 
for attachment of the jaghir and dwired 
the Court to sell it to satisfy his judgment, 
debt. On behalf of the jaghirdars, it was 
oontended that the village was not saleable 
is ezeoutioD. This contention did not fin d 
favour with the Subordinate Judge and the 
judgmeDt.debtor8 have now come to us in 
appeal. In his arguments the learned ooun. 
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sel for the appellants has maialy relied on 
S. 60, Civil P. C., and S. 3, Crown Grants 
Act (Act 15 of 1895} and contended that 
inasmuch as the judgment-debtors did not 
have a disposing po%ver on the village, 
covered by the grant, which they could 
exorcise for their own benefit and as the 
conditions in the grant have been declared 
to be valid under S. 3, Crown Grants Act. 
the jaghir falls within the exception to 
S. 60, Civil P. C. and could nob be sold at 
the instance of the decree-holder. 

During the course of arguments, it was 
admitted, and indeed it is clear from the 
terms of the Purwana itself granted by 
Lord Clive, that the aforesaid grant and 
other similar grants were nothing short of 
gifts granted by way of compensation to 
the police employees who held lands or 
villages under mocassah tenures to start 
with bub which were subsequently changed 
by the Government into shrotriem tenures. 
It will be clear from the terms of this 
grant that the gift was not made for any 
services of a public nature, bub was made 
purely out of consideration to compeusate 
the police employee for the loss which be 
was expected to suffer on account of a 
change in the nature of his tenure. It has 
been contended on behalf of the decree- 
holder that having regard to the fact that 
the grantee was only entitled to recover 
certain rents and land revenue, the land 
being in possession of persons holding per. 
manent rights, the grant should be held to 
consist of the right of collecting rents and 
profits merely and not of the corpus of the 
village. It was also urged that para. 5 of 
the grant should be so construed as to have 
been inserted for the benefit of the Govern- 
ment alone. It was further argued that the 
judgment-debtors should not be allowed to 
take advantage of it os against their own 
creditors, particularly when they have been 
alienating it by way of hypotheca them, 
selves and consented even in the decree 
under execution, which was based on a 
compromise, that the decree-holder would 
have the liberty to proceed against immov- 
ables. A plea of estoppel was thus being 
raised for the first time in this Court. In 
any case it was alleged that the property 
which^ has now been attached does nob 
fall within the exceptions of S. 60, Civil 
P. C., and is therefore saleable. It was also 
argued on behalf of the decree-holder that 
this provision in the grant was of a purely 
personal character and did not run with 
the land. 


Having read the terms of the grant as a 
whole, I am of the opinion that the last con¬ 
tention of the decree.holder is nob correct 
and the provisions contained in els. 4 and 
0 were not meant to be personal in char, 
acter but were intended to run with the 
land. Having regard to the various clauses 
of the Purwana, I would also repel the- 
contention that the jaghir consisted of rents 
and profits only or that the village did not 
form the subject matter of the grant. The 
construction which has been attempted to 
be placed on them is incorrect. They are 
quite clear and admit of no doubt both as 
to their intention and meaning. As to the 
plea of estoppel even if it is permitted to 
be raised in this Court for the first timer 
there is no force in the decree-holdec’s 
contention. The compromise was entered 
into between the decree-holder in 0. S. 
No. 63 of 1933 and appellants 5 to 7 
alone who were judgment-debtors in that 
case, while the decree was ex parte as 
against the other defendants. This means 
that appellants 1 to 4 did not agree to 
the terms of the compromise and out of 
the defendants who did so, defendants 6 


and 7 were minors. The attention of the 
Court does nob appear to have been 
directed to the question whether a compro¬ 
mise of this nature was advantageous to- 
the minors (defendants 6 and 7} and no 
leave appears to have been granted by tho 
Subordinate Judge who passed an ex parte 
decree. This means that the salutary pro. 
visions contained in 0. 32, R, 7, Civil P.O. 
were not observed by the Court at the' 
time when the compromise was being 
recorded. It may be contended that this^ 
decree was passed not on account of e 
compromise which was arrived at between 
the guardian for the minors and the plain¬ 
tiff, but on account of the fact that the 
guardian ad litem had merely abandoned 
his defence and the sanction of the CootIk 
was not therefore requisite for the purpose. 
In view of the following term in the state¬ 
ment of counsel for the parties, which ie' 
being relied upon by the deoree-holder now 
that the "plaintiff will have liberty tO' 
proceed against immovables in the mean, 
while,” the contention would have no force. 
Moreover, defendants 2 and 3 were ftlso' 
minors, and there is no mention of th»- 
fact in the order of the Court which passed 
the decree. In the cirenmstances, I do not 
think any question of estoppel really 
as against defendants 1 to 4 or 6 and 7. Id 
my opinion no useful purpose would W' 
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served by going into this question even as 
regards defendant 5 as the question whe¬ 
ther the village is attachable and saleable 
would have to be decided on its own merits, 
even if raised by one of the defendants. 
The second ground of estoppel which was 
pleaded on behalf of the decree-holder was 
based on the jaghirdar's conduct in mort- 
gaging a portion of the grant with some 
one else in 1884 (Ex. D) and in mortgaging 
a portion of this very village with posses, 
sion with the decree-holder himself in 1921 
(Ex. B). No evidence has been led to show 
that the decree-holder did not know the 
real state of affairs, that is the terms of 
ILord Clive’s grant, and was induced to act 
merely on the representations of the judg. 
ment-debtors. In the absence of any such 
evidence which it was the decree-holder’s 
duty to adduce, this ground of estoppel 
must also be decided against the decree- 
holder. 

The next contention is as regards the 
right of the decree-holder to attach and 
sell the village. Under S. 60, Civil P. C., 
the property to be attached must be (1) 
saleable property belonging to the judg. 
ment-debtor or, (2) over which or the 


prohts of which he has a disposing power 
which he may exercise for his beneht. The 
question therefore is, is the village sale, 
able? Under the terms of the Saaad or 
Purwana, the grantee and his heirs are 
restrained from alienating the village by 
"gift, sale or otherwise”. That this restric- 
tion on alienation is valid and binding on 
the holder of the village for the time being 
cannot be doubted in view of S. 3, Crown 
Grants Act. I need only refer to the deci. 
sion of the Division Bench in 49 Mad 349,' 
where a similar restriction on alienation in 
a grant by the East India Company was 
held to be valid. Once the said restriction 
is held to be valid, the village must be held 
to be a property which is neither saleable 
nor one over which the judgment-debtor 
has any disposing power within the mean, 
ing of B. 60, Civil P, C. The counsel for 
the respondent placed a great deal of reli. 
Moe on 85 M L W 396.® But the ruling 

has no application to the facta of the pre. 
sent case. First of all, the terms of the 
grant under which the jaghir was created 
m that ease are not known. Moreover, it 
was admitted in that case that the jaghir 
oonsisted of a grant of land revenue. In 

7. BMretarv of State v. ParthaiatatliT Add* Rao 
UM6) 18 A I B Ifad 706=96 I 0 1^1=49 
Mad 849=60 U 1.7 609. 


this case, as pointed out above, a reference 
to the Purwana by Lord Clive points 
clearly to the conclusion that the corpus of 
the village was granted and that the grant 
was not that of land revenue merely. 
Basing his decision on the fact that the 
jaghir consisted of a grant of land revenue, 
Curgenven J. had held that the jaghir— 
not being a pension-^did not fall within the 
exceptions contained in S. 60, Civil P. 0. 
and was held to be saleable. The other 
authority relied upon by Mr. Narasimha. 
chari, counsel for the respondent, was 50 
Mad 441.® A reference to the authority 
would show that the question whether the 
property involved in that case was saleable 
or not did not arise in that case. There is 
no reference to S. 60, Civil P. C. in the 
whole of the judgment. The only two ques. 
tions which' arose in that case were 6rstly 
whether in view of S. 4, Pensions Act, the 
suit was maintainable in Civil Courts and 
secondly, whether the devise by will to the 
widow contravened certain provisions of 
the Inam Rules of 11th October 1859. In 
this particular case, the Inam Rules passed 
in 1859 or their interpretation are not 
relevant, and I would therefore hold that 
this authority also has no application to 
the facts of the present case. 

In view of what I have said above, 

I would hold that the condition imposed 
by Lord Clive on behalf of the East India 
Company in cl. 5 was valid and binding, 
and was not inserted in the interest of the 
Government alone. I would therefore hold 
that the corpus of the property could not 
be sold. But under the terms of the grant, 
the right to enjoy the rents and proBts 
daring the time of their natural lives, has 
been given to the grantee and his heirs and 
the judgment-debtors have a disposing 
power over the rents and profits of the 
village which they may exercise daring 
their lifetime for their own benefit. Not 
having the power of disposal over the 
corpus of the property, they cannot be held 
to have any power to deal with its income 
beyond the period of their natural lives. 
Their Lordships of the Privy Council 
while construing similar terms contained 
in Murshidabad Act (16 of 1891) which 
was enacted only with the object of con¬ 
firming and giving effect to an indenture be. 
tween the Secretary of State for India and 
the then Nawab Bahadur of Murshidabad 
arrived at the same conolusion: 35 M L W 
384.^ Following the principles laid down in 
this case, I hold that although the corpus 
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of tho villiiL^o now proposed to be sold is 
noifchor attu-h il}Io nor saleable, yet its pro- 
fits and incotne are so durinj' the principal 
]U(1”niont.debtors’ lifetime. The next quos- 
tion then is as to what order would be 
nio.st appropriate in these circumstances. In 
another case which was broui'hb to our 
notice by tho counsel for the appellant and 
published in -17 All 385‘ the Judicial Com. 
mittee of the Privy Council took tho view 
that although tho appellant’s interest in 
the villages, boin« a rij^ht to future main, 
tenanco, was exempted under S. 60 (l), 
Civil P. C. from attachment and sale, yet 
a receiver was ordered to 1)6 appointed to 
realize rents and protits with a direction 
to pay a sufliciont and adequate sum for 
the maintenance of the appellant and his 
family and to apply the balance to the 
liquidation of the decree. It is true that 
the rents and profits of the village over 
which the judgmont.dobtors are held to have 
a disposinfi power could be sold for the 
period durinj? which the judsment-debtors 
are alive. Bub the better relief in the cir¬ 
cumstances of this case appears to be that 
a receiver be appointed in this case for the 
purpose of collecting rents and proGts of 
the village until such time as tho debt is 
paid off or the judgment.debtors are alive. 

For the reasons given above, I would 
accept the appeal and order the appoint¬ 
ment of a receiver of the village, now 
desired to be sold, with the object of 
collecting its rents and profits and direct 
|that after defraying the cost of collection, 
ithe balance be paid to tho decree, holder 
'towards the satisfaction of his decree. In 
tbeovontof the decree having been satisfied 
or in the event of tho death of the principal 
judgment.debtors 1 and 4, whichever event 
happens earlier, the receiver will be re- 
moved by the Court and the corpus of the 
property covered by the Purwana will be 
handed over to the judgment-debtors or 
their legal heirs as the case may be. The 
appointment of receiver is being left to the 
lower Court which is directed to appoint 
one after listening to the suggestions of 
the parties and their objections if any. In 
view of the fact that the appeal has partially 
succeeded, I would leave the parties to bear 
their own costs incurred by them in this 
and the lower Court. 

C. M. A. No. 101 of 1935. 

Barn J.— In consequence of my judg. 
ment in C. M. A. No. 220 of 1936,1 must 
hold that the learned Subordinate Judge’s 


order making the attachment absolute, was 
correct and that this appeal also should be 
dismissed with costs. 

Abdup Rahman J, In consequence of 
my judgment in A. A. 0. No. 220, I must 
hold that the Subordinate Judge’s order 
making the attachment absolute was wrong 
and the appeal should be accepted. I would 
however leave the parties to bear their 
Own costs as I have ordered in the main 
appeal. As my learned brother takes a 
different view the appeal must be laid 
before a third Judge. 

(Accordingly the appeals were referred 
to Venkataramana Rao J. who gave the 
following opinion): 


Venkataramana Rao J. — This civil 
miscellaneous appeal has been referred to 
mo in consequence of a difference of opi¬ 
nion between my learned brothers Burn 
and Abdur Rahman JJ. The point in con. 
troversy in the appeal is whether the plain¬ 
tiff is entitled to attach and sell tbo village 
of Errongaud Cottah in execution of a 
decree in 0. S. No. 63 of 1933 obtained 
against the defendants. The suit which 
resulted in the decree was laid on a promis. 
sory note executed by defendants 1 and 4 
and the father of defendants 5 to 7. Defen. 
dants 2 and 3 were impleaded in the suit as 
the sons of defendant 1. In execution of the 
said decree an application was made to 
attach the suit property under 0. 21, R. 54 
and have the same sold under 0. 21, R. 66. 
The defendants preferred objections both to 
the attachment and sale on the ground that 
the property is.inalienable and therefore 
not liable to be attached and sold. The said 
village was granted to one Sriram Singana 
Naick, a Poligar of the District of Tripas. 
sore, on 1st August 1802 by Lord Clive on 
behalf of the East India Company by a deed 
of grant bearing the said date. The object of 
the grant was to make a permanent provi¬ 
sion for the grantee and his heirs as oompon- 
sation for the loss sustained by resumption 
of the emoluments attached to the office 


which was carried out in consequence of a 
policy enunciated by the then Government 
of abolishing all emoluments granted in 
support of the police establishments: vids 
Cl. 5, Permanent Settlement Regulation 25 

of 1802. After stating in para, 2 that the 
grant was made to the grantee in porsu- 
ance of that policy, it proceeds to indio^® 
the nature of the interest conferred on the 
grantee and his heirs, and in para. 3 the 
nature of the interest is describe tkns : 
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You are entitled to collect those Russooms and 
Maraha at the rate entered in the dowle o( Fasli 
1210 and to appropriate the amount to ;our ovvn 
use. 

In para. 4 it is distinctly stated that the 
grant was to the grantee and his heirs. 
Para. 5 is important and it runs thus: 

In confirming to you and your heirs as shro- 
triem the village of Errongaud Cottah you are to 
understand that the said village is not alienable 
by gift, sale or otherwise, but in default of legal 
heirs, that the said village shall revert to the 
Honourable Company. 

The word ‘you’ in the sentence 'you are 
to understand’ will, having regard to the 
context, include both Singama Naick and 
his heirs referred to in the previous pas. 
sage. The conhrmation of the grant to the 
grantee and his heirs is repeated in para. 5 
so as to emphasize that the restriction on 
alienation is imposed on both the grantee 
and his heirs. It appears to me that the 
intention of the East India Company in 
conferring this grant was not to make an 
absolute grant to Singama Naick but to 
confer on him a limited interest to enjoy 
the rents and profits of the village for his 
life and a similar interest on hie heirs who 
will succeed him. It cannot be doubted 
that it is competent to the Crown to make 
such a heritable grant providing for a sue. 
cession of limited interests, each grantee 
taking the estate for life. In 3 Bom 186,^ 
a similar grant came up for consideration 
before their Lordships of the Privy Coun. 
oil. In that case the grant was made by 
the East India Company in 1800 to one 
Najamoddin, who was the Commander.in. 
Chief of the forces of the Nawab, and was 
called the Buckshee. 

As the administration of the city of 
Surat was taken over by the East India 
Company it was thought incumbent and 
proper that some suitable provision should 
be made for the said Buckshee and his des. 
oendants. In pursuance of this object they 
made a grant of a jagir to the said Naja. 
moddin and his children. The grant clearly 
stated that Najamoddin with bis children 
or descendants after the deduction of the 
income of the jagir according to the parti, 
oulars given at the foot of the sanad shall 
receive from the Government a certain sum 
and the mahals which were provided as 
jagir was mentioned in the schedule to the 
sanad. lu that oassi one of the descendants 
Moinooddin executed a mortgage of some 
of the mahals and a suit was filed on the 

6. OuUbdss JogjivaodAB t. Collaetot of Sorat’ 
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mortgage and a question arose what was 
the nature of the interest possessed by the 
said Moinooddin and whether he could 
bind his descendants or his co heirs. The 
Collector who was then in possession of 
the property denied the liability of the 
mortgagee to claim any payment of the 
income of the said property after the death 
of Moinooddin on the ground that he had 
only a life.interest in the property. Their 
Lordships upheld the contention. After 
stating that it was the intention of the 
East India Company to make a permanent 
provision for the family of the said Buck- 
shee, their Lordships observed thus : 

Their Lordships, having regard to the peculiar 
character of this grant from the Government under 
the circumstances which have been related, and 
with the objects which it expresses have to come 
to the conclusion that the Court of Bombay was 
right in treating it as conferring upon the des. 
cendants of Najamooddin. who would be entitled 
under it, an estate for life and for life only. 

In answer to an argument whether it is 
open to the East India Company to create 
such an estate, their Lordships made the 
following observation : 

Their Lordships may observe that they are not 
prepared to affirm that all the considerations 
applicable to grants from private persons apply to 
grants from the State. 

In 59 Cal 1,^ a grant of a similar des¬ 
cription came up again for consideration 
before the Privy Council. The grantee in 
that case was the eldest son of the Nawab 
Nazim of Bengal, Bihar and Orissa. He 
agreed to relinquish this title with its 
appurtenant rights in consideration of his 
receiving the titles of Nawab Bahadur of 
Murshidabad and Amir.ul.Omrah and also 
in consideration of provision being made 
for the maintenance of the said dignity. 
There was a contract entered into between 
the Government and the grantee which 
was evidenced by an indenture dated 12th 
March 1891. The Secretary of State on 
behalf of the Government covenanted for 
the due maintenance and support of the 
said titles to pay to the grantee and his 
lineal male heirs in perpetuity a particular 
sum and agreed that the immovable pro. 
perties mentioned in the schedule to the 
indenture should be held and enjoyed by 
the grantee and such one among bis lineal 
heirs male as may be successively entitled 
to hold the said titles in perpetuity with 
and subject to the incidents, powers, limi. 
tations and conditions as to inalienability 
and otherwise. The conditions as to inalien. 
ability ran thus: 
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Tbi) fill Nawiib Pahadur .shall not. nof shall 
any of })is in the said titles, soli, mort- 

ffacr*. flevi-e uf alicMiato the said properties re-pec- 
tivc Iv or any of thorn otherwise than by l-aso or 
domi-,' fnr a term not exewding 21 vears and 
uu-l-r a rent without bonus or selami. 

lliis iDflenfcur© ^'as later confirtued by 
an Act called the Jlurshidabail Act 10 of 
1891. Their Lordships held that the Act 
rendered the property inalienable and 
observed that the Nawab for the time being 
was only a limited owner with power to 
draw the rents in question during the period 
of his life. Though they hold the property 
to bo inalienable, they observed that a 
receiver could bo appointed to appropriate 
the rents and ])roljts for discharging the 
debts of tho creditors as the Nawab was 
given disposing power over the income. 
After referring to S. CO. Civil P, C.. they 
remarked thus : 

Whilo the Murshidabad Act renders the immov¬ 
able properties to which it relates, inalienable 
except to the limited extent permitted, it imposes 
no restriction on the enjojment of the rents by tho 
Nawab Bahadur for tho time being. So long as ho 
IS entitled to draw tho rents he may dispose of 
them as ho ploascs .... The Nawab therefore has 
a disposing power over tho income. Once this is 
established, no question of public policy isinvolvcd 
and their Lordships are unable to see that either 
the terms of the statute or the indenture are con¬ 
travened by aiding the creditors of the appellant 
to c fleet pay meat out of bis incoxne of tho debts 
which ho has iocurred. 

It will be seen that this case is an 
authority for the view that it is open to 
the Crown to create successive life.estates 
or limited interests and the prohibition as 
to alienation may be imposed by the Crown 
either by virtue of an enactment or by a 
grant. And by virtue of the limited nature 
of the grant, if the immovable property is 
such as it is not saleable, the rents and 
profits may be appropriated for the use of 
the creditors. My learned brother Burn J. 
distinguished 59 Cal on the ground that 
a special Act of the Legislature was passed 
to effectuate the purpose intended by the 
Government and remarked thus; 

It needs no argument to show that the Gover- 
nor-in-Council could not issue a declaration having 
the force of law, to the effect that thevillagc could 
never bo transferred by the operation of law 


taluka of Mehewa was granted in 1859 to 
one Gairaj Singh and his heirs. On his 
death the property was inherited by his 
elder son Girwar Singh who was recognized 
by the Government as Talukadar. In 1861 
tho Government proposed, in the case of 
any Talukadar whose eldest son by custom 
succeeded him, to change the ordinary form 
of sanad for a sanad stating that prime, 
geniture would be the line of inheritance. 
Girwar Singh was willing to have the sanad 
of the nature proposed granted to him and 
accordingly he received a sanad in 1861. 
A question arose after the death of the 
adopted son of Girwar Singh as to the sue. 
cession of the said Taluka. The contention 
advanced was that the Government having 
granted the estate in 1859 to Gajraj and 
his heirs nothing was left to grant to Girwar 
at a later date but this objection their Lord¬ 
ships met by saying that it would not 
apply to transaction by which Girwar, the 
person absolutely entitled to inheritance to 
everything that passed under the earlier 
grant, surrendered it in consideration of a 
re-grant of the same estate on new terms. 
On this a further contention was advanced 
that tho Government had no power by an 
executive act to change the line of succes. 
sion and the contention is thus put: 

It was suggested that though in the earlier 
troublous times many things were effectively done 
by Government as acts of State, still, in or after 
1861, no executive act of the Government could 
have created an estate descending by any rule of 
inheritance other than that laid down by the law, 
and tho law in the present case would be the 
Hindu law. 

Their Lordships met this contention by 
observing as follows : 

Whatever force such a contention might other¬ 
wise have had appears to their Xiordships to be 
removed by tho Act to which their attention was 
called. Act No. 15 of 1895 (The Crown Grants 
Act, 1895). 

Therefore this case is a distinct authority 
for the position that it is open to the Crown 
to create a heritable grant like the one in 
question, each grantee taking a life-interest 
B. 3 of the Crown Grants Act is clear on 
the point. In this case the grantee Singama 
Naiok had only a life-interest to enjoy the 


With great respect I am unable to agree suoc^ive 

with him in this view and the diflSculty tenure. The only inttf- 

which he felt is sufficiently met by the can be made available to the 

decision of the Privy Council reported in P^®'^Qtifif for the satisfaction of his debt la 
27 All 634.® That was a case in which the interest of defendants 1 and 4 in the 

- - property the father of defendants 6 to • 

9. Sheo Singh v. Raghubans Kunwar (1905) 27 having died. I shall now proceed to d»l 
fP of I A 203=8 0 G 317=8 Sar 791 with some of the cases cited at the bar m 

support of the contention raised by the 
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(respondent. Emphasis was laid on thedeci- 
sion in 35 M L W 396^ by Curgeoven J. 
and the decision of Ramesam J. in 50 Mad 
441,“ both of which cases were referred to 
by my learned brother Burn J. in his judg- 
ment. In the course of the judgment, Cur- 
genven J. makes the following remarks: 

Ib can hardly be disputed that the jagir is the 
personal property of the jagirdar and accordingly 
there is nothing in the section (S. 60, Civil P. C.) 
which will render it exempt from being proceeded 
against under a decree. 

The terms of the jagir are not given and 
if, as observed by him that the jagir is the 
personal property of the jagirdar, there 
■can be no question that it is attachable 
and saleable. The learned Judge makes the 
following further observation on which 
much reliance is placed. 

Reference has then been made to the Crown 
Grants Act which provides by S. 2 that the 
Transfer of Property Act shall not apply to grants 
from the Crown, including, I suppose, a jagir of 
this character. But that is not to say that the 
operation of the Civil P. C. is also rendered in* 
applicable. 

'With great respect to the learned Judge, 
I am not able to follow this observation. If 
Ainder the terms of the grant the jagirdar 
takes only a limited interest and is incap. 
able of alienating the property, it is not 
possible to understand bow the operation 
•of the Civil P. G. would be rendered in. 
applicable. The learned Judge omitted to 
notice S. 3 which expressly mentions that 
all limitations contained in a Crown grant 
-ahall be valid and take effect according to 
their tenor notwithstanding any statute or 
enactment of the Legislature which would 
take in B. 60, Civil F. C. As regards the 
decision in 50 Mad 441,® in my opinion, it 
has no bearing on the facts of the present 
case. The question in that case was, what 
ds the effect of prohibition indicated under 
B. 6, Cl. 3 of the Inam Rules ? Ramesam J. 
observed that the object was only to pro. 
tect the interests of the Government and 
the prohibition indicated therein can only 
fQMD that as against the Government all 
alienations are inoperative; but it was not 
the intention of Ramesam J. to lay down 
that where under the terms of a parti¬ 
cular grant a limited interest is conferred 
on a grantee the property could still be 
alienated. As pointed ont in 44 Mad 632^“ 
at p. 636, it is open to the Goyernment, in 
apite of the prohibition, to recognize the 

to. Venkatoranu Alyer v. Cbandtaaakhara Aiyer, 
(1931) 8 A I B Had 392=0310 635=14 Mad 
683=40 M L J 844. 


title of the alienee, and Sadasiva Aiyar J. 
observed thus in that connexion : 

The so-called prohibition is therefore uob based 
on any grounds of public policy except the protec¬ 
tion of the rights of the GovcrLmoiit. and so long 
as such protection is carried out there is no reason 
to consider the prohibition as an absolute prohibi¬ 
tion even if it has the force of law which is very 
doubtful. 

It cannot be said that the prohibition 
against alienation under the grant in ques. 
tion was intended for the protectioa of the 
Government. It was made in pursuance of 
a policy of preserving intact the property 
in the family being lost by improvident 
alienations. I am therefore of the opinion 
that the interest possessed by defendants 1 
and 4 in the property is only the right to 
enjoy the rents and proBts during their 
lives and they are attachable and saleable 
but the proper order in such cases is that 
passed by my learned brother, Abdur 
Rahman J. I accordingly agree with him 
and hold that the appropriate order to be 
passed in this case is to direct the appoint, 
ment of a receiver to be in possession and 
management of the property who will 
collect the rents and proBts thereof and pay 
the share of the net profits of defendants 1 
and 4 in satisfaction of the decree and the 
share of the net profits appertaining to the 
deceased father of defendants 5 to 7 to the 
guardian of defendants 5 to 7. 

A. A. 0. No, 101 of 1935: A, A. 0. No. 
220 of 1936: These appeals coming on after 
the expression of opinion of the third Judge 
to whom the appeals were referred for 
opinion and for final orders, the Court 
made the following 

Order. 

In these appeals we direct that the par¬ 
ties shall pay their own costs throughout. 

C,R.K./d.s. Order accordingly. 


'Jf A. I. R. 1938 Madras 631 

Venkatastjbba Rao and 
Abdur Rahman JJ. 

Chavali Velayya Petitioner. 

v. 

President of Board of Commissioners 
of Hindu Beligious Endowments, 
Madras — Respondent. 

Civil Misc. Petns. Nos. 8307 to 3315 of 
1937, Decided on 26th January 1936, for 
leave to appeal to His Majesty in Council 
against the Judgment of High Court, D/. 
22nd January 1987. 
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(a) Civil P C. (J908), S. no - Substantial 

question of law - Question whether property 

was gift to God or archaka service inam - 

Question turning upon construction of inam 

papers - Question is not substantial question 
of law. 

V/here iLe question to be decided is one of fact 
u dees not involve any issue of law incrclv 
because documents, which were not instruments of 
mie or otherwise the direct foiiiidatiou of rights 
but were really historical materials, have to be 

ofdccidiny the question: 
AIR J930 P C 91. I oil. (p 532 C 2J 

Hence the question whfther certain property 
was gift to God or an archaka ser\ice inaniatid 
turning upon the construction of inam papers does 
not involve any substantial question of Jaw. 

[PG32C2] 

(b) Civil PC. (1908). S. no-View based 
on language of section and taken in several cases 

Wo substantial question of law is involved. 

Jho view that the requirement of S. 70. Hindu 
Religious Endowments Act is fulfilled by the 
notice being served upon the archaka on tbeground 

facto trustee is based on the clear 
itc?. ® ‘^be section itself, and taken in several 
j °° substantial question of law ia 

•nvoJ ved^ CP 632 C 2] 

.ttrm >‘0-D«,ee<.f 

tirniT^r^*- and decision*-DisUnc- 

aevfi J ~ Several decisions in respect of 

‘“bject.matters — Decree embodying 
those decisions should not be regarded as one 
and entire. 


A. I. R. 


used 

used ID Section UO are, "the decree”, whereas In 
regard to the ower Court, the expression is "tho 
decision . These two expressions should not bo 
new to mean exactly the same thing. It is reason- 
e to hold that the Legislature employed two 
aiuerent expressions to convoy two different Ideas. 
A single decree may comprise several decisions and 
^ch doc^ion may relate to a distinct subject 
Tbe oneness of tho decree does not pre¬ 
clude the question being considered, whether it 
comprises one decision or several decisions. When 
there are several decisions in respect of several 
subject-matters, tho decree embodying those deci¬ 
sions should not by some fiction, be regarded as 
one and entire: AIR 2936 Mad 881, Foil.; AIR 
193? Lah 712, Rel. on. [p ggg q j] 

Where therefore out of five Items held by the 
lower Court to belong to the deity, the High Court 
excluded two of them, on the ground that tho 
grant did not comprise them, the High Court’s 
decree must be treated as having affirmed the 
lower Court’s decision ia regard to three items 
and reversed it in regard to the remaining two. 

TT . CP 633 (5 2] 

V. Eangachan ~ for Petitioner. 

K. Subba Hao •“ for Respondent. 

Yenkatasubba Rao J.-These are peti. 

tions tor leave to appeal to His Majesty in 
Council (the judgment to be appealed from 
19 reported in 46 M L W 587^}. All of them 
excepting one may be easily disposed of. 

1. V. Koteswara Rao, (1937) 24 

MLW687. ^ ^ J 418=46 


Tho question raised in each case is whether 

the property was a gift to the god or wag- 

an archaka service inam. The point turned^ 

upon the effect of the inam proceedings and 

It was held in an affirming judgment, upon 

a construction of the various inam papers, 

that the gifts were intended for the deity. 

ihat the property in each case is of the 

requisite value under S. 110, Civil P. C., is 

not disputed. The High Court's decision 

eing an affirming one, the only point that 

arises is whether the proposed appeal' 

involves some substantial question of law. 

ihe hnding here was reached, as already 

stated, upon a construction of the inam 

papers and no question of the law was 
raised. 

Where the question to be decided is one of fact,! 

It does not involve any issue of law merely becau^ 
documents which were not instruments of titles 
otherwise the direct foundations of rights, but 
were really historical materials have to be consi- 
Lah deciding the question : 11 

Following this decision, I must hold that 
the question whether the gift was to the 
god or not, does not in the circumstances 
involve any substantial point of law. A' 
subsidiary question was raised in the 
^peals whether the requirement of S. 70,1 
Hindu Religious Endowments Act, wa^ 
fulfilled by the notice being served upon 
the archaka on the ground that he was 
the de facto trustee. The answer given in 
the affirmative was based on the clear 
language of the section itself. We under, 
stand that this view has been taken by at 
least three Benches of this Court, and this 
being so it is hardly proper to treat the 
appeal as involving a substantial question 
of law, As regards the remaining petition 
which relates to 0. M. A. No. 125 of 1934, 
different considerations apply. (The judg. 
ment on this part of the case is report¬ 
ed in 46 M L W 587,^ already cited, at 
p. 595.) The archakas claimed title to five 
plots bearing five distinct survey numbers. 

As in the other eases, so here the High- 
Court agreeing with the lower Court held 
that under the grant the archakas posses¬ 
sed no beneficial interest. But as to what 
the grant comprised, the lower Court made- 
a mistake due to inadvertence, and that 
mistake alone the High Court rectified. The- 
result was that out of the five items held 
by the lower Court to belong to the deity* 
the High Court excluded two of them on 

2. Wali Mohammed v. Mohammed Baksh, (1230)’ 

17 A I R p 0 91=122 I C 316=67 I A 86 
11 Lah 199 (P C). 
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the ground that the grant did not comprise 
them ; to this extent the decree of the 
lower Court was varied. 

The proposed appeal by the archakas 
relates to the three items as to which the 
High Court’s decree has affirmed the lower 
Court’s decision. It is contended that the 
decree passed by the lower Court is single 
and indivisible and that the decree of the 
High Court which has not affirmed it in its 
entirety cannot be regarded as an affirming 
decree. In a recent case heard by Cornish J. 
and myself, a similar contention was raised 
which we refuted in a considered judgment. 
The point was elaborately discussed there 
and it is unnecessary to repeat the reasons 
which led us to the conclusion that the 
oneness of the decree does not preclude the 
question being considered, whether it com. 
prises one decision or several decisions: 71 
M L J 580.^ The matter was discussed 
from the point of view first, of the case 
comprising several subject-matters and, 
secondly, of there being claims against seve. 
ral defendants, I put in the judgment, deli, 
vered by me, several typical cases in order 
to show the anomaly that would result, 
should the contention based on the single, 
ness of the decree be allowed to prevail. 
The argument amounts to this; that when 
a decree is on its face single, it would be 
wrong to divide it up into parts. If this be 
correct, it would logically follow that when 
a decree deals with several alienees as from 
a^ Hindu widow, it should be treated as a 
single decree within the meaning of S. 110. 
This view was put forward but repeatedly 
repelled in several decisions such as 42 
Mad 228^ and A I R 1929 Mad 827.® In 
a Calcutta case, the learned Judges speak of 
the enormity of the opposite view”: 62 
Cal 267.® In 71 M L J 580® already cited, 
two propositions were deduced as flowing 
from certain decisions of the Judicial Com. 
mittee : first, when there are several sub. 
jeot.matters comprised in the lower Court's 
decree, each should be regarded separately 
for deciding whether the High Court’s 
decree is an affirming one or not under 
8.110 although in some cases the question 

S«kkutti Filial, (1986) 
881SS166 1 0 961 = 71M L J 
680=1 L B 1987 Mad 191 . 

}*o^all«v.Brirangatbannl.{I919) 

S/J ? ^ ° 484=49 Mad 998= 

86 M L J 119. 

6. Tbayaramma v. VacadaeharTtila, (1929) 16 
A IB Mad 897=198 1 0 844. 

(1988) 99 A I B Cal 146=164 I 0 1079=69 
Cal 967s88 OWN 1174. 


whether the lower Court’s decree consists 
of one subject-matter or several subject- 
matters may present some difficulty; second¬ 
ly, as regards the subject-matter to which 
the proposed appeal to the Privy Council, 
relates, it makes no difference whatsoever 
whether the lower Court's decision has 
been varied to the prejudice of the appli¬ 
cant or in his favour. 

Turning to the facts here, there can be 
no doubt that the excluded items stand on' 
a footing different from the rest, and the^ 
High Court’s decree must be treated as 
having affirmed the lower Court's decision 
in regard to three items and reversed it in 
regard to the remaining two. A careful 
reading of the relevant provisions will in 
my opinion dispel all difficulty. Ss. 109 
and 110, Civil P. C., deal with the matter 
under consideration and must be read 
together. To quote the material words: (1) 
An appeal shall lie to His Majesty in 
Council from any decree passed in appeal 
by a High Court (S. 109j. (2) Where the 
decree appealed from affirms the decision 
of the Court immediately below the Court 
passing such decree, the appeal must 
involve some substantial question of law 
(8. 110). The contention put forward 
misses the significance of the two different 
expressions employed in these provisions. 
In connexion with the High Court, the 
words used are, the decree”, whereas in 
regard to the lower Court, the expression 
is the decision”. I fail to see why these 
two expressions should be held to mean 
exactly the same thing. It is reasonable to 
bold that the Legislature employed two 
different expressions to convey two differ, 
ent ideas. A single decree may comprise 
several decisions and each decision may 
relate to a distinct subject-matter. It is all 
the more necessary that this distinction 
should be kept in view, as by ignoring it 
several anomalies would result as alreaffy 
shown. As observed in my judgment in 71 
M L J 680® cited above; 

Ab a question oi construction, we fail to see why 
when there are several decisions in respect of 
several subject-matters, the decree embodying 
those decisions should, by some fiction, be regard¬ 
ed as one and entire. 

After again considering the matter very 
carefully, 1 see no reason to depart from 
this view. It may be mentioned that this 
decision has since been followed in 1 L B 
(1937) 18 Lah 268.^ In the result, leave is 

7. BaboUl V. Sir! Bam, (1987) 94 AI R Lah 719 
=17910608=1 L B (1987) Lsh 968=39 P L 
B877. 
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refused and the petition in C. M. A. No. 125 
of 1934 also is dismissed. The applicant 
^ill pay the respondents costs in all the 
petitions. We fix the advocate's fee in 
C. M, P. No. 3311 of 1937 at Rs. 60 and 
in each of the remaining eight petitions at 
Rs. 30. 

Ahdur Rahman J.—While the case was 
being argued, I was placing a grammatical 
construction on the wordings of S. 110, 
Civil P. C., and was inclined to the opinion 
that if a decree passed by the High Court 
modified the decision of the Subordinate 
Court in any respect, a party would be 
entitled to get leave to appeal to the Privy 
Council as long as the subject-matter was 
of the requisite value ; and that it was 
unnecessary for him to show that a sub¬ 
stantial question of law was also involved 
in the case. In view of the fact however 
that there were a fairly large number of 
decisions of various High Courts taking a 
different view, I was not quite confident of 
the interpretation which was being placed 
by me. I had assumed of course that the 
word “decision” used in Section 110 was 
employed by the Legislature to express the 
decision of the entire suit. To a certain 
extent, I was relying on the interpretation 
placed on that word by their Lordships of 
the Privy Council in 25 All 109.** On a 
further consideration and after some dis- 
cussion with my learned brother, I had to 
alter my opinion and fall in with his view, 
which he has now expressed in his judg. 
meat, to the effect that the word “decision” 
employed in S. 110 could be reasonably 
construed only in the manner suggested by 
him. I am still of the opinion that if the 
word “decree” had been used in the section 
in place of the word “decision”, the inter. 
pretatioQ placed by me initially would pro- 
bably be the correct one. But having 
regard to the fact that a permission for 
appeal to the Privy Council was being 
hedged in by several qualifications. I had 
to agree that the word ‘decision' mast have 
been employed by the Legislature to con. 
vey something different from either a judg. 
ment or a decree. The decree may comprise 
a number of decisions in respect of various 
subject-matters which may have been per¬ 
mitted by the Civil Procedure Code to be 
joined in one suit and if the decision of 

. f i I . can be called a deci. 
Sion of that subject-matter, there is no 

reason to hold that the decision must 


A. I R. 

necessarily be taken to cover the decision 
of all the subject-matters involved in a 
suit. I would therefore agree with the 
order proposed by my learned brother. 

C.b.K./d.s. heave refused. 


8. Taswduq Rasul Khan v. Kashi Ram. (19031 
26 All 109=90 I A 36=8 Sat 337 (P 0). 
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Abdur Rahman J. 

In re, Adiraju Somanna — Petitioner. 
Civil Revn. Petn. No. 648 of 1937, Deci. 
ded on 17th December 1937, from order 
of Dist. Court, East Godavari at Rajah, 
mundry, D/. 14th April 1937. 

(a) Gvil P. C. (1908), S. llS-Order by Dit. 
trict Judge declaring person tout under S. 36, 
Legal Practitioners Act can be revised by High 
Court under S. 115-S. 224 (2). Government 

« "0^ ^*ar revision— 

39 Criminal P. C. does not apply to such 

case. 

An order passed by a Dlstricfc Judge declaring a 
person a tout under 8. 3G, Legal Practitioners Act 
13 capable of being revised by the High Court under 
S. 115, Civil P. 0. and sub-s. (2) of S, 224, Gov- 

?°dia Act does not bar such revision, 
o. 433, Crimiual P. C.» would not ftpply to such a 
case and the proceedings would not be open to 
revision under the Criminal Procedure Code. The 
reviaional jurisdiction under 8. H 5 , Civil P. C.. 
however to bo exercised in such case, being neces¬ 
sarily of an oxceptional character cannot be invok- 
«cep6 in furtherance of justice : A I R 1917 
F C 71, Bel. on ; Case laio discussed. fP 835 0 1; 

.UM . r. P 637 0IJ 

(b) Legal Praclilioners Act (1879), Ss. 3, 36 
—Declaring person to be tout. 

Before a person can bo declared a tout, it mast 
be found as a fact that be has acted in a manner 
which would bring him within the definition laid 
down in S. 3. [P 617 0 2] 

(c) Practice — Judgment — Duly of Judge- 
Judges writing judgments should be digni* 
ned and restrained in expression of tbeir opi* 
nion They should avoid expressions giving rise 
to comment that they had made up tbeir miodi 
before case had started. 

Judges writing judgments, more specially 
experienced oflBcers, ebould while writing judg* 
ments be dignified and restrained in tho expression 
of their opinion. They should try and avoidexpres* 
sions which may attract a comment that the 
Judge had either made up his mind before the case 
had started or had identified himself with a case 
to an extent that he was unable to appreciate the 
case or weigh the evidence before him impartially 
and without any bias. It is usually unnecessary 
and in any case unsafe to indulge in generall*^ 
tions. [P 637 0 3] 

P. Somasundaram and G. Balaparame- 
swara Rao — for Petitioner. 

Govti. Pleader — for the Government. 

Jad^ment. — This is a petition for 
sion against the order passed by Mr. Mwki 
District Judge of East Godavari at Bajah- 
mundry declaring the petitioner to be a 
tout under S. 36, Legal Practitioners’ Act. 
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A preliminary objection has been raised by 
the Government Pleader to the effect that 
the order passed by the lower Court is not 
open to revision, The point is of consider, 
able importance as it involves the question 
of valuable rights of a citizen and has there, 
fore to be carefully examined. The conten. 
tion raised by the Government Pleader is 
based on the addition of sub-cl. 2 to S. 224, 
Government of India Act, 1935 which did 
not 6od a place in the corresponding S. 107 
of the prior Act of 1919. Sub-cI. (2) of 

8. 224 of the present Act reads as follows : 

^ Nothing in this section shall be construed as 
giving to a High Court any jurisdiction to ques. 
tion any judgment of any inferior Court which is 
not otherwise subject to appeal or revision. 

Basing his reliance on the amendment, 
the Government Pleader contends that the 
High Courts in India could revise orders, 
similar to the one in question now, either 
■under S. 15, High Courts Act or later 
under S. 107, Government of India Act 
{1919) before the new Act came into force, 
but this power has been taken away by 
the above stated amendment. He further 
urges that the provisions contained in 
8. 115 and 8. 439, Civil P. C. and Crimi. 
oal P. 0. respectively have no application 


and the High Court is thus not entitled to 
revise the order although it is admitted by 
him that in a suitable case a petition by 
■way of a writ of certiorari might be com¬ 
petent. The amendment contained in the 
new Government of India Act makes it 
clear that the High Court would not be 
entitled to revise the order in question 
under S. 224 of the Act, if it is not capable 
of being revised under any other provision 
of law. I am also in agreement with the 
contention that 8. 439, Criminal P. C. 
would have no application to the present 
case. A bare perusal of the section would 
show that it is inapplicable. The only 
question then is whether S. 115, Civil P. C. 
does not authorize the High Court to revise 
the order. 

The learned Government Pleader has 
placed reliance in support of his contention 
on a number of decisions and on going 
through them I find that the rulings given 
in 31 AU 69,^ 45 All 676* and 56 Bom 577” 

Petition ol Kedarnafch, 
= 110 148 = 1908 A W N 
279^6 A L J 32. 

Id the matte of the Petition of Kashi Nath, 
(1924) 11 AI R All 69=19 I 0 698 = 46 All 
676=21 A L J 671. 

9. Maganbbai ▼. Dinkar Bao, (1933) 19 A I B 
Bom 696=1983 Or 0 664=140 I 0 668=84 
Cr L J 47=66 Bom 577=84 Bom L B1381. 


have either merely followed 21 All 181* 
or held that an order passed under S. 36, 
Legal Practitioners Act was capable of 
being revised under B. 15, High Courts 
Act or S. 107, Government of India Act 
(1919). The last proposition is undoubtedly 
sound but, as already hold by mo, has been 
rendered useless for this purpose by the 
addition of the amendment to the {iresent 
Government of India Act. As for 21 All 
181,* one would have to examine the pro. 
nouncement with respect and care that it 
deserves as it comes from an eminent 
Chief Justice like Strachey before one 
respectfully agrees with his conclusion or 
begs to differ from it with deference. On an 
examination of this decision, I find that 
although it has been stated in general 
terms that the provisions of S. 622, Civil 
P. C. (1882) do not apply the learned Chief 
Justice has given no reason for this opi. 
nion. This was probably considered to be 
unnecessary as it was found that the High 
Courts had very wide powers of super, 
intendence under S. 15, High Courts Act, 
and could in a suitable case interfere with 
an order passed by a subordinate Court. 
Moreover the ground taken in that decision 
was that the finding was against the 
weight of evidence. This ground was not 
available in revision and the petition was 
dismissed for that reason. It was unneces¬ 
sary to decide any further. In the circum. 
stances, any expression of opinion by the 
learned Chief Justice on the point that the 
provisions of the Civil Procedure Code are 
inapplicable must be held to be obiter. 

In view of the situation which has now 
come into existence on account of the addi¬ 
tion to sub.cl. (2) to 8. 224, Government 
of India Act, and in the absence of either 
any reasons having been specified in 21 
AU 181* or the finding on this point to be 
essential, one would have to examine the 
terms of 8.116, Civil P. 0., carefully before 
one could arrive at a conclusion one way 
or the other. Before I examine this sec. 
tion, I must say a few words in regard 
to a Madras case, 44 M L J 437,® which 
was decided by an eminent Judge of this 
Court. A study of that decision however 
shows that the point which I have been 
called upon to decide in this case was 
neither raised before nor considered by him. 

4. In the matter of the Petition of Madho Bam, 
(1899) 21 All 181=1899 A W N 16. 

6 Varadaohariar v. Kalyanasnndaram Iyer, 
(1928) 10 A I B Mad 188=69 I 0 483=28 
Or li J 706=44 M Ii 7 487. 
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He had merely laid down that inasmuch 


as no procedure was provided for an enquiry 
under S. 36, Legal Practitioners Act, the 
Court should adopt a procedure which does 
substantial justice to the parties and the 
provisions of O. 7, E. 11, Civil P. C., would 
not apply to the proceedings. This is surely 
no authority for the contention raised by 
the learned Government Pleader. The Gov- 
ernmect Pleader bad also cited 12 Lah 
385“ in support of his contention. There is 
an observation in that case by Jai Lai J. 
that the proceedings under S. 36, Legal 
Practitioners Act, are of a quasi criminal 
nature but this was made in order to hold 
that the consent of the person complained 
agaiust would not validate the otherwise 
invalid proceedings. It may be that accord, 
ing to the practice of that Court revisions 
from the order passed under S. 36, Legal 
Practitioners Act are entertained as crimi. 
nal revisions, but in view of what I have 
stated above, I am of the opinion that 
S. 439, Criminal P. C., would not apply 
to a case of this kind and the proceedings 
would not be open to revision under the 
provisions of the Criminal Procedure Code. 

As for the authorities cited by Mr. Soma, 
sundaram on behalf of the petitioner, I find 
that the learned Judges merely assumed 
jurisdiction in the decisions cited, viz. 1912 
M W N 959,^ 28 I C 918“ and 62 I C 
829,“ without any discussion, which they 
undoubtedly had in any case before the 
new Government of India Act (1935) came 
into force and these cases are therefore of 
no assistance to me in deciding this point. 
There are some pertinent observations by 
p eminent Judge of the Calcutta Court 
ip 11 C L J 513,^“ but even this deoi. 
siOD affords no help to me. In the absence 
of any reference in that ruling to S. 622, 
Civil P. C., I must presume that the pro. 
visions of that section were not eiamined 
by the learned Judge in that case. The 
other two cases which were relied on by 
the ^counsel for the petitioner are 26 Mad 
^96 where a portion of the proceedings 

6 Chatur Bhuj v. Emperor, (1931) 18 A I ft Lah 
57=1931 Cr C 197=131 1 0 238=32 Cr L J 
672=12 Lah 885. 

7. Id re Somayajulu Ramamurtbi, (1912) M\VN 
959=17 I 0 261. 

8. In re Sambayya, (1916) 2 A I R Mad 1001= 

26 1 0 918. 

9. Keramatali v. Emperor, (1921) 62 I 0 829=22 
Or L J 689. 

10. Hari Charan v. District Judge of Dacca (1910i 

HO LJ 618=6 10327. 

11. Bavu Sahib v. District Judge of Madura 

(1909) 26 Mad 696. ’ 
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were ordered to be cancelled under S. 622, 
Civil P. C. by a Bench of this Court con¬ 
sisting of no less eminent a Judge than 
Bhashyam Ayyangar J, and another Judge. 
This case was followed by Walsh J. in 
40 All 153^' w’here in spite of the fact that 
the two cases of the Allahabad Court (viz. 
21 All 181* and 31 All 59*) were brought to 
his notice, he decided to prefer the decision 
published in 26 Mad 596*' and held that 
the High Court could interfere in a revision 
under S. 115, Civil P. C. and did not con. 
sider that it was necessary to invoke the 
aid of the superintendence section in the 
Government of India Act. In this state of 
divergence of opinion amongst the learned 
Judges of different High Courts, it becomes 
all the more necessary to examine the pro. 
visions of the Code of Civil Procedure more 
closely. 

A reference to S. 115 would show that 
the High Court is competent to make such 
order as it thinks fit, if it finds that a case 
has been decided by any Court subordinate 
thereto, and in which no appeal lies, if such 
subordinate Court has either acted beyond 
or failed to exercise a jurisdiction or has 
acted in the exercise of its jurisdiction 
illegally or with material irregularity. It 
cannot be denied that the District Judge 
was acting in this case as a Court and not 
in an administrative capacity. The question 
then is whether the finding given by him 
against the petitioner and declaring him to 
be a tout would amount to a decision of 
the case pending before him. It baa been 
held by their Lordships of the Privy Coun- 
oil in 40 Mad 793*“ that the term 'case 
used in S^. 115 of the Code is wider than 
the word suit' in which a plaintiff seeks to 
obtain a particular relief. Their Lordships 
have recorded their finding in the following 
words ; 

It was next cootecded that the matter of the 
four petitions in which the order of 19th July 
was made, did not constitute a‘case’ within the 
meaning of 8. 115, Civil P. 0. No definition is ^ 

^ found in the Cede of the word ‘case’. It cannot» 
in their Lordships’ view, be confined to a litige* 
tion in which there is a plaintiff who seeks ^ 
obtain particular relief in damages or otherwi^ 
against a defendant who is before the Court. I* 
must, they think, include an ex parte application, 
such as that made in this case, praying that pe^ 
sons in the position of trustees or officials should 
perform their trust or discharge their official 

12. Ealka Prasad v. Emperor, (1918) 6 A IB 

271=44 IC 126=40 All 163=16 A L J 76== 

19 Cr L J 269. 

13. Balakrishna Udayar v. Vasudeva Ayyar, (191'* 

4 A I R P C 71=40 I 0 660=40 Mad 798— 

44 I A 261 (P C). 
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duties. Tbeii Lordships cooour therefore with the 
High Court in thinking that the matter adjudi¬ 
cated upon was a case within the meauing of 
S. 115 of the Code. 

Applying the abovementioned principle 
enunciated by their Lordships, I see no 
justification in rejecting the contention that 
the decision by the District Judge of the 
proceedings pending before him in which 
the petitioner was declared to be a tout 
would fall within the scope of S. 115, Civil 
P. C. In a number of cases arising under 
other enactments like the Guardians and 
Wards Act, Succession Certificate Act, 
Indian Arbitration Act, Provincial Insol¬ 
vency Act, etc., it has been held by various 
High Courts that the orders passed by 
subordinate Courts, if not declared to be 
appealable under the special Acts, would 
nonetheless be capable of being revised 
under S. 115, Civil P. C. There is no reason 
to hold why the Legal Practitioners Act 
should not be treated in pari materia with 
other special enactments. S. 36, Legal 
Practitioners Act confers a special jurisdic¬ 
tion on subordinate Courts and inasmuch 
as the attendance in Court is an important 
valuable civil right of a citizen it cannot 
be taken away from him by a Court if 
its jurisdiction has been exercised either 
illegally or with material irregularity. I 
would therefore hold that the decision of 
the District Judge is capableof being revised 
by me under S. 115, Civil P. 0. The revi. 
sional jurisdiction which I am now invited 
to exercise is necessarily of an exceptional 
character and cannot be invoked except in 
furtherance of justice. I am consoQuently 
competent to scrutinize an order which 
seriously affects the petitioner’s character 
and prospects with the object of satisfying 
myself if there has been a compliance by 
the lower Court with the provisions of the 
law. If I find that the order passed by the 
Court is justified by the evidence on the 
record I would decline to interfere with it. 
If on the other hand I find that there is no 
legal evidence on the record to justify the 
conclusion arrived at by the learned Dis- 
trlot Judge I would be constrained to inter¬ 
fere with his order. I might state here that 
M a C^Mt of revision I cannot be expected 
to the evidence which was led before 
the District Judge but if I find that there 
WM no evidence at all from which the 
^erence as drawn by the learned District 
Judge could be dednoed I would have no 
i^lternative but to interfere. 

With these remarks I shall first consider 


as to what is required by law to be proved 
against the petitioner before he can be 
declared to be a tout and then proceed to 
consider whether these requirements of law- 
have been proved in this case. A tout has 
been defined by S. 3, Legal Practitioners 
Act to be a person (a) who procures, in 
consideration of any remuneration moving 
from any legal practitioner, the employ, 
ment of the legal practitioner in any legal 
business, or who proposes to any legal 
practitioner or to any person interested in 
any legal business to procure, in considera. 
tion of any remuneration moving from 
either of them, the employment of the 
legal practitioner in such business'; or (b) 
who for the purpose of such procurement 
frequents the precincts of Civil or Criminal 
Courts or of revenue offices, or railway 
stations, landing stages, lodging places or 
other places of public resort. Before a per-' 
son can be declared to be a tout, it must' 
be found for a fact that he has acted in a 
manner which will bring him within this 
definition. This necessitates an examina- 
tion of the evidence on which the District 
Judge has acted in this case in order to 
ascertain whether there was any material 
on the record on which he was entitled to 
act and arrive at the decision that the peti. 
tioner was a tout. 

Bearing the principles laid down by me 
in this judgment and the definition of a 
tout in mind, I shall address myself to the 
task of examining the facts and evidence 
in this case. (The judgment then narrated 
the facts and discussed the evidence and 
proceeded.) I must therefore hold that the 
learned District Judge has acted illegally 
and in any case with material irregularity 
in the exercise of his jurisdiction. The 
revision petition mast therefore bs allowed 
and the order passed by the District Judge 
quashed. I cannot part with this case with, 
out adverting to the manner in which the 
lower Court has written its judgment. I 
should expect experienced officers to be 
more dignified and restrained in the ezpres. 
aiou of their opinion. They should try and 
avoid expressions which may attract a' 
comment that the Judge had either made 
up his mind even before he had initiated 
proceedings or had identified himself with 
a case to an extent that he was unable to 
appreciate the case or weigh the evidence 
before him impartially and without any 
bias. It is usually unnecessary and in any 
case unsafe to indulge in generalizations. 

0.b.k7b.U. Petition allowed. 
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Bi'rn and Venkataramana Rao JJ. 

Noijar hamodar Shanbhogue and others 

— Appellants. 

V. 

Ganqe and others — Eospondents. 

Appeal No. 461 of I93d, Decided on 
27th January 1938, against order of Sub. 
Judge, South Kanara, D . 28th November 
1930. 

Civil P. C. (19081.0. 21. R. 19-Decree 
in favour of one party for sale of property for 
recovery of arrears of rent — Same decree 
granting opposite party costs— O. 21, R. 19 
applies Person entitled to smaller amount 
cannot execute his decree. 

riidur O, 21. R 10 the remedy of each party 
.igain^'t the otlior cetd not Ixj precisely of the same 
natiiro. All that it re<^uircs is th.at two parties 
will lio held entitled to recover sums of inooey 
from each other. A decree by .I against D for a 
sum of money to be recoverable from bis property 
is as much a decree to recover a sum of money 
from B. The decree need not necessarily be a 
decree directing .1 to recover the sum of money 
from B personally. The Rule does not say or pro¬ 
vide in what manner the decree is to be executed. 

(P 639 C 1; P 640 C 1, 2] 

Whero therefore a party gets a decree for the 
sale of property for tbe amount claimed as arrears 
of rent aud under the satae decree the opposite 
party is entitled to costs, 0. 21, R. 19 applies and 
the party entitled to smaller sum cannot execute 
the decree : 16 All 395; 23 Mad 121 and A I fl 
1936 Mad 626, Uel. on. [P 640 C 2] 

(b) Interpretation of statutes — New Actusing 
same language used by former one relating to 
same subject — Use of words must be assumed 
to have been in same sense which decisions 
have attached to them. 

If a new Act uses tbe same language which was 
used in a former Act referring to the same subject, 
and passed with tbe same purpose, and for tbe 
same object, the safe and well known rule of con. 
structioo is to assume that the Legislature when 
using well-known words upon which there have 
been woll-known decisions uses those words in the 
sense which tbe decisions have attached to them ; 
(1882) 14 Ch D 563, Rel. on. [P 640 0 1] 

B. Sitarama Bao and K. P. Sarvothama 

Rao — for Appellants. 

K. Srinivasa Rao — for Respondents. 

Venkataramana Rao J.— This is an 
appeal from tbe order of the learned Sub. 
ordinate Judge of South Kanara ordering 
the arrest of the appellant in execution of 
the decree for costs in favour of the res. 
pondents in Appeal No. 223 of 1926^ on the 
file of the High Court on appeal from the 

1. Damodara Shanbhogue v. Chandappa Pujaiy, 

reported in A I R 1933 Mad 613= 148 Z G 

1029=56 Mad 892=66 M L J 194. 


decree in 0. S. No. 8 of 1924 on the file of 
the Subordinate Judge of South Kanara. 
Tbe said suit, 0. S. No. 8 of 1924, was filed 
by the appellant to recover a sum of money 
due in respect of a usufructuary mortgage 
executed by the defendants and also for 
arrears of rent in respect of certain leases 
executed by some of the defendants relat. 
ing to the mortgaged property. The Sub. 
ordinate Judge dismissed the plaintiff’s 
suit on the ground that the appellant was 
not entitled to bring the property to sale 
as there was no personal covenant to pay. 
On appeal the learned Judges held that so 
far as the mortgage is concerned, there was 
DO personal covenant which would entitle 
the appellant to the relief of selling the 
mortgaged property, but in regard to 
arrears of rent, as the mortgage property 
had been made a security for the arrears of 
rent, there was no bar to the enforcement 
of the charge by asking for the sale of the 
properties. Accordingly they passed a preli- 
minary decree for sale for the amount 
claimed in respect of the arrears of rent. 
The relief that w’as ultimately awarded by 
the judgment of tbe High Court ran thus: 

In tbe result, the appeal is partly allowed and 
a decree is given in plaintiff's favour for a sum of 
Rs^ ll,425*7.0 (on account of the arrears of rent 
claimed in Schedule B) with subsequent interest 
thereon at six per cent, per annum from the date 
of suit till tbe date fixed for payment and also 
proportionate costs in both tbe Courts, and there* 
after with interest at six per cent, per annum on 
the aggregate amount. Time for payment is four 
months from this date. In case of default in pay* 
ment the mortgaged properties will be sold sob- 
jeot to the usufructuary mortgage lien of the 
plaintiff under Ex. A. Liberty is reserved to bio 
to bring a portion only of the mortgaged pro* 
parties to sale for the realisation of this decree 
amount free from such usufructuary mortgage 
lien. The respondent’s costs in both tbe Courts, 
proportionate on the value of tbe claim dis¬ 
allowed, should bo paid by the plaintiff : 66 Mad 
892* at page 903. 

Thus both the plaintiff and the defen¬ 
dants (respondent in the present appeal) 
were awarded proportionate costs. On a 
reference to the decree it will be seen that 
these costs were separately taxed. The 
ultimate decree that was drafted in pursu¬ 
ance of the judgment declared that the 
amount of principal, interest and propor¬ 
tionate costs in both the Courts calculated 
up to 6th July 1933 was Rs. 19,450.10*? 
and in default of payment of the amoi^t 
on or before 6th July 1933, the properties 
were directed to be sold. So far as the costs 
awarded in favour of the respondents 
concerned, the decree ran thus : 
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'And this Court doth further order asd decree 
that the appellant (plaintiff) do pay to the respon¬ 
dents 15.17 to 24, 26 to 28 and SO (defendants 16, 

18 to 26, 27 to 29 and 31) Bs. 639 12-2 for their 
proportionate costs in opposing this appeal and 
also their proportionate costs in the lower Court 
which will be taxed and ascertained by that Court 
on the amount disallowed. 

The net result is that under the same 
decree both the plaintiff and the defen. 
dants were entitled to recover sums of 
money from each other. The respondents in 
whose favour costs were awarded against 
the plaintiff-appellant sought to execute 
the same by applying for the arrest of the 
plaintiff. The plaintiff opposed the appli. 
cation on the ground that the defendants 
were not entitled to execute the decree as 
the amount decreed in his favour was far 
in excess of the amount awarded in favour 
of the respondents and therefore by virtue 
of 0. 21, R. 19, they were not entitled to 
the relief they sought. This contention was 
overruled by the learned Subordinate Judge 
on the ground that there was no personal 
decree against the defendants but only a 
decree against the property. He therefore 
ordered the issue of a warrant of arrest. It 
is against this decision that this appeal has 
been preferred. The main question there¬ 
fore is whether 0. 21, B. 19, is applicable 
to the case. The relevant provision so far 
as is material runs thus: 

Where application is made to a Court for the 
exfioutloD of a decree under which two parties are 
entitled to recover eums of money from each 
other, then, if the two sums are nnequal, execu¬ 
tion may be taken out only by the party entitled 
to the larger sum and for so much only as remains 
after deducting the smaller sum, and satisfaction 
for the smaller sum shall be entered npon the 
decree. 

According to the plain language of the 
section, the contention of the plaintiff 
seems to be correct. The corresponding 
provision of the Civil Procedure Code of 
1682 ran thus: 

When two parties are entitled under the same 
decree to recover from each other sums of diflerent 
amounts, the party entitled to the smaller sum 
shall not take out execution against the other 
^rty : but satisfaction for the smaller sum shall 
bs entered on the decree. 

This section was the subject of judicial 
interpretation and it was ^most uniform 
in holding that the remedy of each party 
against the other need not be precisely of 
the same nature. In 16 AU 895,’ there was 
a decree for redemption in favour of the 
plaintiff, the mortgagor, on payment into 
Oonrt of a certain sum of money as and 

9. Bhagwan Singh v. Batan, (1894) 16 All 896=3 
1894 A W N 188. 


(Venkataramana Bao J.) Madras 639 

for amount due under the mortgage and 
also for costs of the suit upon a date hxed 
by the decree. The mortgage money in¬ 
cluding interest and costs amounted to 
Es. 1004-7-0. the costs awarded being 
Bs. 31-1-6. The plaintiff-mortgagor was 
also awarded a sum of Bs, 6-10-0 for costs 
against the mortgagee defendant. The ques. 
tion was whether the plaintiff was entitled 
to deduct the costs of Rs. 6-10-0 from the 
amount which he was bound to deposit 
under the decree as a condition of redomp- 
tion. Held he could. The learned Judges, 
Sir John Edge C. J. and Bannerji J., dis. 
sented from the decision in 5 All 272^ and 
observed thus : 

There is nothing in that section which limits its 
application to a case in which the remedy of each 
party against the other is of precisely the same 
nature. It appears to us that where one party is 
entitled to recover for example under 8. 88 of 
Act No. 4 of 1882 the amount of the mortgage 
debt due by the other side by sale of the other 
side’s property and the other side is entitled to 
recover under the same decree costs against the 
plaintiff personally, S. 247 applies, for the reason 
that there are two parties who are entitled under 
the same decree to recover from each other sums 
of different or the same amounts; and that it 
makes no difference that one of those parties is 
obliged to recover from the other the money due 
byexecutingadccree against the hypothecated pro- 
perty of the other, whilst his opponent is only 
entitled to recover the money decreed foe costs 
personally from the other side. The object of 
S. 247 is to prevent each side executing a decree in 
respect of amounts duo. whether for costs or other¬ 
wise under the same decree. 

This case was followed by our High 
Court in 23 Mad 121* under precisely simi¬ 
lar circumstances. In that case there was 
a decree directing that on plaintiff paying 
into Court or to the defendants within 
three months the mortgage money and the 
value of improvements, the defendants 
should surrender to the plaintiff the mort- 
gaged property and if such payment was 
not made the property should be sold. 
There was also a decree in favour of the 
defendants in and by which the defendants 
should pay to the plaintiff certain amount 
being the costs incurred by them in all the 
Courts. The plaintiff applied for recovery 
of the costs by arrest in the same way as 
the defendants in this case have sought to 
arrest the plaintiff. The learned Subordi. 
nate Judge allowed the arrest holding that 
the words '* recover from each other ” in 
8. 247 contemplated personal liability on 
the part of those parties to pay each other 

8. Kalk* Prasad v. Bam Din. (1868) 6 All 372. 

4. Sankara Manon v. Gopala Pattar, (1900) 23 
Mad 191. 
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the sum3 decreed against each and that 
they must liold the same character and 
possess identical rights of enforcing exe¬ 
cution and that as the decree in favour of 
the defendants could only be enforced by 
tlie sale of the property whereas the plain, 
tiff would enforce the decree by arrest of 
the person, the provisions of S. 247 would 
not be applicable. This contention was 
overruled and the plaintiff was held not 
entitled to the relief he sought on the 
ground that S. 247 would apply in spite of 
the fact that the remedies were not of the 
same nature. So far as we know, this deci. 
sion has not been questioned in any report* 
ed case before the enactment of the new 
Code. The Legislature has re-enacted S. 247 
in almost identical terras as 0. 21, R. 19. 
It must bo taken to have known the said 
interpretation and to have accepted it. As 
observed by Lord James J. in (1882) 14 
ChD563^at page 571; 

II an Act of Parliament uses the same language 
which was used in a former Act of Parliament 
referring to the same subject, and passed with the 
same purpose, and for the same object, the safe 
|aod well-known rule of construction is to assume 
ithat the Legislature when using well known words 
lupon which there have been well known docibions 
uses those words in the sense which the decisions 
have attached to them : [ride also Mullah's Civil 
Procedure Code, Edn. 10, page 727). 


The principle of 23 Mad 121* was applied 
even after the enactment of the new Code 
by our High Court. In 71 M L J 506,® 
there was a decree for speci6c performance 
in and by which it was decreed that on the 
plaintiff depositing into Court Rs, 500 with, 
in the time mentioned therein, the defen. 
dant was to e.xecute and get registered a 
deed of conveyance in plaintiff’s favour 
and the defendant was directed to pay the 
plaintiff a certain amount by way of costs. 
The plaintiff deposited into Court a sum of 
money, that is Rs. 500 less than the amount 
decreed in his favour. The question was 
■whether the provisions of 0. 21, R. 19 could 
be applied. The learned Judges (Venkata, 
subba Rao and Cornish JJ.) held they could. 
It seems to us that the plain language of 
the provisions of 0. 21, R, 19 would not 
warrant any other interpretation. All that 
the provision requires is that two parties 
must be held entitled to recover sums of 
money from each other. A decree by A 
against B for a sum of money to be recover. 

6. Greaves v. To6eld, {1882) U Ch D 663=43 L 
T 100=28W R 840. 


Ohinnammal v. Cbidambara Kotbanar, (1936) 
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able from his property is as much a decree 
to recover the sum of money from B. The 
decree need nob necessarily be a decree' 
directing A to recover the sum of money 
from D personally. The section does not 
say or provide in what manner the decree is 
to be executed. Rveu before the enactment 
of the new Code the provisions of 0. 21, 
R, 19 wero applied to the case of a decree 
for sale in enforcement of a mortgage or 
charge: {vide the observations of the learned 
Judges in 16 All 395^ already referred to). 
The provisions of 0. 21, R. 20 in the new 
Code of 1908 give effect to this view. In 
view of the provision and in view of the 
recent decision of the Privy Council in 16 
Pat 127,^ where their Lordships observe 
that the words of R. 20 "decree for sale 
in enforcement of a mortgage or charge” 
cannot bo restricted to personal judgments 
such as may be given under 0. 34, R. 6, 
the principle of 23 Mad 121'* should govern 
the present case. 

We therefore set aside the order of the 
learned Subordinate Judge and hold that 
the provisions of 0. 21, R. 19 are appli- 
cable to tbe case and that the defendants 
(rcspond0nb3)ai*6 not entitled to execute the 
decree for costs in their favour. It is not 
necessary to express any opinion having 
regard to the plain language of 0. 21, 
R. 20, as to how far the decision in 56 Mad 
339® is correct in that it holds that a 
mortgage decree cannot be set off against a 
money decree in the absence of a personal 
liability on the part of the mortgagor who 
holds the money decree. The respondents 
will pay the costs of the appellant in this 
appeal. 

C.R.K./d.S. Order set aside. 

7. Hazarirsm Marwari v. Bansldbar Dban* 

(Ibania, (1937) 24 A I R P 0 99=156 I 0 659 

=64 I A 67=16 Pat 127 (P 0). 

8. Venkata Reddi v. Dorasami Pillai, (1933) 20 

AIR Mad 63=1401 0 378=56 Mad 389=63 

MLJ 722. 


A. I. R. 1938 Madras 640 

Burn J. 

Sree Meenakshi Mills Co. Ltd. 
others — Petitioners. 

V. 

Assistant Registrar of Joint Stock 
Companies, Madura — Respondent. 

Criminal Revn. Case No. 601 and Pst^ 
No. 566 of 1937, Decided on 8bh March 
1938, from Judgment of Sess. Court, Madura 
Division, D/. 28th June 1937. 



1938 Lakshmanan V. Ramasauy (Venkatasubba Eao J.) Madras 641 

Companies Act (I913)i S. 76—S. 76 requires 
•distinct meeting every year and not same meet¬ 
ing being held once in eacb year. 


Section 76 demands that there shall be one general 
aneeting per year, and as many meetings as there 
are years. It does not mean that the same meeting 
can go on being held once in each year. S. 76 
requires that a separate and distinct meeting 
should be held. [P 641 C 1] 

Nugent Grant for T. M. Kasturi — 

for Petitioners. 

K. Venkataraghavachari — 

/or the Crown- 

Order.—The conviction of the Company 
-was in my opinion correct. S. 76 (1), Com. 
panies Act requires a general meeting to 
be held once at least in every year. The 
argument on behalf of the petitioners is 
that since the general meeting called on 
30th December 1934 was adjourned to 31st 
March 1935 and was held on that date, it 
follows that a general meeting was held in 
1934 and in 1935 and the general meeting 
held on 28th January 1936 was within 15 
months of 31st March 1935. This ia spe. 
cious but unsound. It can be reduced to 
absurdity in a moment. If it were correct, 
a general meeting held in 1934 could be 
adjourned to 1935 and again adjourned to 
1936 and so on without limit. But that 
would obviously not satisfy S. 76. S. 76 
demands that there shall be a general 
meeting held once at least in every year, 
i. 6. one meeting per year, and as many 
meetings as there are years. It does not 
mean that the same meeting can go on 
being held once in each year. The meeting 
on 3lBt March 1935 was not a different 
meeting from the one which began on 30tb 
December 1934 ; it was the same meeting. 
S. 76 required that in 1935 a separate and 
distinct meeting should be held. The con. 
viction of the Company is therefore correct 
and the fine as reduced by the learned 
Sessions Judge is not excessive. The officers 
Imwever cannot be said to have been 

knowingly parties to the default’’ in the 
face^ of the evidence that they took legal 
advice and acted accordingly. I set aside 
the convictions of accused 6, 6, 7 and 8 and 
direct that the fines impo^ on them be 
(refunded if colleoted. 

O.K.K./d.S. Order (xccofdingly. 


I 
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Venkatasubba Eao and 
Abddr Rahman JJ. 

N. N. R, Lakshmanan Chettiar and 
others — Appellants. 

v. 

N. N. L. Ramasamy Chettiar and 
others — Respondents. 

Appeals Nos. 49 and 239 of 1932, Decid. 

ed on 13th December 1937, against decree 

of Sub.Judge, Tuticorin, D/. 1st December 
1931. 

Tro»l Creation of— Funds held in trust for 

particular purpose-Purpose failing or coming 

to end—Resutting trust of such funds as remain 
arises in favour of contributors or their per¬ 
sonal representatives-Suit for recovery of their 
shares by subscribers is governed by Art. 120, 

Urn. Act—Time runs from date on whiebtbere 
is failure of purpose. 

Where funds are held in trust for a particular 
purpose, which fails or Ciomea to an end, there 
arises a resulting trust of such funds as remain in 
favour of the contributors or, if they are dead, 
their personal representatives. The unexpende(i 
balance belongs to the subscribers rateably in 
proportion to their subscriptions. The liability on 
the part of the subscriber with whom the funds 
are kept in deposit, to pay interest on the sums 
remaining with him, is not inconsistent with the 
transaction being in the nature of a trust. A suit 
by the subscribers to the fund for the recovery of 
their shares in the fund is governed by Art. 120, 
Lim. Act, and time runs from the date on which 
there was afailureoftbe purpose and the resulting 
trust thereupon arose, and a suit filed within six 
years of the date is within time: Eng'ish case laio 
re/erred. [P 642 C 1. 2 ; P 643 0 1] 

D. Eamaswamy Iyer — /or Appellants. 

M. Krishna Bharathi and S. Murugesa 
Mudaliar for Respondents. 

Venkatasubba Rao J.—This is a some- 
what unusual kind of case an(3 arises out of 
a combination of some thirty persons, 
owners of saltpans, who associated for the 
purpose of devising means of easy trans. 
port facilities, in respect of their salt from 
Arasady salt factory to Tuticorin. In 1909 
they convened a meeting and passed a 
resolution that they were to subscribe Es. 6 
per salt.pan (there were about 3000 salt, 
pans) and with the sum of about Rs. 18,000 
rais^ to construct a metalled road from 
Tuticorin to the salt factory. It was fur. 
ther resolved that in the first instance 
Re. 1 per salt.pan was to be subscribedi 
that the defendant s father Raman Obetty, 
one of the licensees, was to act as the 
treasurer and that the plaintiff and another 
were to look after and ooodnot the opera, 
tiona. It was further resolved that Raman 
Ohetty was to be liable for interest, dh the 
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sums with him, at nine annas per cent, 
per mensem. It is unnecessary to follow 
the history of this venture, for, it is sulli. 
cient to say that after prolonj^ed negotia¬ 
tions with various public or somi.otticial 
bodies, it was found that nothing could bo 
achieved and the money raised remained 
more or less unspent. It may be maintained 
that the plaintiff and Eaman Chatty had a 
predominant interest, the former owning 
1400 and the latter 1100 out of the total 
of 3000 odd salt-pans. There was a third 
person, one B. Venkataramanajulu Naidu, 
who also had some substantial interest, 
owning as he did 700 pans, the interest of 
the remaining twenty seven persons being 
thus small. The plaintiff has filed this 
suit in a representative character, having 
obtained the Court’s leave under 0. 1, 
R. 8, Civil P. C. The defendants are the 
sons of Raman Chetty, who died in 1929. 
The lower Court has curiously (it is un. 
necessary to discuss the grounds of its 
judgment) passed a decree in favour of the 
plaintiff for the entire amount held by 
Raman Chetty, including his own share 
therein, with interest at the stipulated rate. 

The principle applicable to actions of 
this sort may be shortly stated: where 
funds are held in trust for a particular 
purpose, which fails or comes to an end, 
there arises a resulting trust of such funds 
as remain, in favour of the contributors or, 
if they are dead, their personal ropresenta- 
tives: 28 Hals. S. 101; Godefroi on Trusts, 
Edn. 5. p. 49, (1900) 2 Ch 326‘ and (1914) 
2 Ch 419." The unexpended balance belongs 
to the subscribers rateably, in proportion 
to their subscriptions (see the last men. 
tioned case). The defendants are the appel¬ 
lants. That the plaintiff can recover his 
own share on the principle mentioned 
above, is not now disputed. Nor does Mr. 
Sibarama Rao for the respondents contend 
that there should be a decree for the entire 
amount, including even Raman Chetty’s 
share, as the lower Court has decided. The 
only question that remains then is one of 
limitation. The first contention of Mr, 
Ramaswami Ayyar for the appellants does 
not require serious notice. He contends 
that the case is not one of trust but must 
be viewed in the lig ht of a deposit. For 

1. In re Abbott Fund ; Smith v. Abbot, (1900) 2 
Oh 826=69 L J Ch 639=48 W R 641. 

2. In ro BritiBb Red Cross Balkan Fund ; British 
Red Cross Boolety v. Johnson, (1914) 2 Ch 419 
=84 L J Ch 79=111 L T 1069=68 S J 768 
=30 TLB 669. 


this, he relies upon the fact that under 
the resolutions of 1909, the amounts with 
Raman Chetty were to carry interest— 
which circumstance, it is suggested, shows 
that it was contemplated that his position, 
was to be that of a banker with whom a 
deposit is made. It is difficult to follow 
how the liability to pay interest on the 
part of Raman Chetty is inconsistent with 
the transaction being in the nature of a 
trust. Instead of the moneys being invested 
with a third party, it was understood that 
Raman Chetty, being a member of the 
Nattukottai Chetty banking community, 
should retain them with himself and be 
liable for interest. 

The transaction then amounting as it does 
to a trust, it is argued by Mr. Sitarama Rao 
that granting that S. 10, Limitation Act 
which refers to express trustees does not 
apply, time runs under Art. 120 from the 
date when there was a failure of the pur¬ 
pose and the resulting trust thereupon 
arose. This, in our opinion, is a sound 
contention and it has therefore to be ascer- 
tained when the venture was abandoned 
or the object became incapable of fulfil¬ 
ment. In 1910 the plaintiff no doubt 
demanded from Raman Chetty the return 
of the amount due to him, on the footing 
that the venture came to an end, by reason 
of its having become impossible to proceed 
with it. But this represents not the wish 
of the body of persons who associated, but 
of one single individual. Nor was it sup¬ 
posed to be the final and irrevocable act 
of the plaintiff himself. For, we find that 
on 29th December 1924, a meeting was 
convened of the licensees (the members of 
this body) and one of the resolutions passed 
was to the effect, that the construction of 
a metalled road having become impractica¬ 
ble, steps should be taken to have a trolly 
line or to obtain a motor lorry. Among 
those that attended the meeting were the 
plaintiff and Raman Chetty and in token 
of their approval they signed the proceed- 
ings. Here is a definite admission^ on 
Raman Chetty's part that the original 
purpose had not come to an end or fail^ • 
even should it be held that the abandoning 
of the metalled road constituted a devia¬ 
tion, it is difficult to escape the conolnsion 
that Raman Chetty by reason of 
resolution, held the moneys in trust. Thero 
is correspondence to show that till ISfcn 
January 1925 (the date of Ex. F), 
measures were being adopted for gi^*^ 
effect to that resolution. That would 
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suffice for our purpose, for, the suit was 
filed within six years from then, i. e. on 
ll7th January 1931—the period prescribed 
by Art. 120, Lim. Act. The contention 
therefore that the suit is barred fails. 

Then the form of the decree that has to 
be passed remains to be considered. It is 
unnecessary to inquire whether in the 
events that have happened, the resort at 
the time of the filing of the suit, to 0. 1, 
R. 8, Civil P. C. can be justified. For 
during the pendency of the appeal, the 
plaintiff died and in his place were brought 
on the record his personal legal represen¬ 
tative (respondent 2) and such of the 
original licensees as could be traced (res. 
pendents 3 to 9), respondent 3, being B. 
Venkataramanjulu Naidu to whom refer, 
ence has been made. There can be no diffi. 
culty in passing decrees in their favour 
severally for the proportionate amounts 
payable to them. Interest will be allowed 
at the stipulated rate, namely nine annas 
per cent, per mensem, till this date and 
thereafter at six per cent, on the aggregate 
amounts. Decrees to that effect are accord, 
ingly passed. The defendants will file a 
statement in Court showing the amount 
payable to each of the respondent in pursu. 
ance of this jndgment. The appellants will 
pay respondent 2 (the plaintiff's personal 
legal representative) his costs both here and 
in the lower Court on the amount for 
which we have passed a decree in his 
favour. 

O.R.K./r.M. Order accordingly. 
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Varadaohariar and Pandrang 

Row JJ. 

E. N. A. S. Narayana Iyer—Appellant. 

V. 

Moorthi Kendan and others — 

Respondents. 

Appeal No. 214 of 1933, Decided on 
olBt January 1938, against decree of Sub. 
Judge, Ottappalam, in 0. 8. No. 1 of 1930. 

(•) MaUbar Law- Nambudrie. - Rule of 
Hindu law regarding pious obligation does not 
applj to Nambudries. 

The role ol the Hindu law as to the pious obli. 
^tion of the descendants to pay their ancestor's 
debt is not applicable to Nambudrlw: 10 Mad 9: 
16 Mad 38S and AIR 1916 Mad 696, FoU.; 84 
Mad 496, Expl. [p q x] 

Towns Insolvency Act( 190 e), 
^ 17— Notice of appUeatioD for Imto grant^ 


to Official Assignee only —Leave granted can¬ 
not be 60 construed as to authorise suit against 
insolvent. 

Whore a notice of .application for leave is grant¬ 
ed only to the Official Assi'^oee, and the insolvent 
is neither made a party thereto nor served with 
notice thereof, it cannot bo said that the insolvent 
has no interest to safeguard or that the appear, 
ance of the Official Assignee is sulliciout to enable 
the Court to deal with the considerations appli¬ 
cable to the in.solveot personally as well as with 
the application as against the Otlicial Assignee. 
Hence the leave granted against the Cuilcial As¬ 
signee cannot be so construed as to authorize a 
suit against the insolvent. [P 64i C 2] 

❖ (c) Presidency Towns Insolvency Act 
(1909), S. 17 ^ No distinction can be drawn 
between suits relating to property and suits 
against person of insolvent — Leave is neces¬ 
sary even to enforce personal remedy. 

An insolvent cannot he sued in a Court of law 
in respect of a claim provable in insolvency except 
with the leave of the Court. And having regard to 
tho principle underlying S. 17, there is no justi¬ 
fication for drawing a distinction between suits 
relating to the property of the insolvent and suits 
against the person of tho insolvent provided of 
course the suit or proceedings relate to any claim 
provable in insolvency -.AIR 1916 Mad 73i and 
AIR 1927 Mad 919, Rel. on. [P 644 C 2] 

K. S. Krishnaswamy Ayyangar, Govt. 
Pleader, and 0. V. Mahadeva Ayyar"“ 
for Appellant. 

P. G. Krishna Ayyar, K. Kuttikrishna 
Menon and S. Venkatachala Sastry — 
for Bespondents. 

Yaradachariar J —This appeal arises 
out of a suit for recovery of money due 
under a promissory note (Ex. A) dated 18th 
November 1926 executed by defendants 1 
and 2. As defendant had been adjudicated 
au iosolveut, the Official Assignee in whom 
the estate of defendant 2 had vested was 
impleaded as defendant 3. Defendants 4 and 
6 are the grandsons of defendant 1 by a 
predeceased son of his. Defendant 2 is the 
younger eon of defendant 1. The plaint 
prayed for a personal decree against defen¬ 
dants 1 and 2, for a decree directing re¬ 
covery of the amount from the properties 
of the Mana to which the parties belong 
and also for recovery of the amount from 
the estate of defendant 2 in the hands of 
defendant 3. As defendant 1 died pending 
the suit, the lower Court gave a decree 
against the assets of defendant 1 and against 
the assets of defendent 2 in the hands of 
defendant 3, bat it dismissed the suit so far 
as it sought a personal decree against defen. 
dant 2 and also to the extent of the prayer 
ajgainst the properties of the Mana. Plain, 
tiff has hied appeal claiming the two 
relieb refused to him by the lower Court. 
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Tho loiruod counsel for the appellant 
did not press the contention that a debt 
sought to ho recovered was bindinf’ upon 
the Maiia, it being clear from the evidence 
discussed in the judgment of the lower 
C.'ourt that that claim could not be sub. 
stautiated. lie however contended that as 
the Illom consisted only of the grandfather, 
his son and his grandsons and there were 
no collaterals, there was no reason why the 
Illom properties should not be made liable 
for defendant I’s debt by the application of 
the Hindu law doctrine of tho pious obliga- 
tion of the son and the grandson to pay the 
father’s and the grandfather’s debt. He 
relied in this connection upon the state, 
ment of the law in 34 Mad 496,‘ to the 
effect that Nambudries are ordinarily gov¬ 
erned by the Hindu law except to the ex. 
tent to which that law has been modified 
by custom, and he contended that the de. 
fondants have not pleaded or proved any 
custom in this case excluding the applica¬ 
tion of the rule of pious obligation to pay 
the debts of tho ancestor. In view of the 
state of the authorities of this Court on 
this point, we do not think that the general 
observation in 34 Mad 496‘ could reason- 
ably be interpreted in the manner in which 
the learned counsel for the appellant seeks 
to use them. As early as in 10 Mad 9,- it 
was laid down that tho rule of the Hindu 
law as to the pious obligation of the descen. 
dants to pay their ancestor’s debt is not 
applicable to Nambudries. The learned ad. 
vacate for the appellant invited our atten. 
tion to the comments on this case in Moore’s 
Malabar Law and by the late Mr. Sundara 
Iyer J. in an article in 12 M L J. Even 
assuming that there was no necessity to 
decide that point in 10 Mad 9,^ it cannot 
bo denied that that view has been adopted 
and justified by later decisions of this Court 
—see 15 Mad 333® and 38 Mad 527.* We see 
no reason to differ from tho view taken in 
these cases. We must accordingly hold that 
the lower Court was right in declining to 
grant a decree against the properties of the 
Mana. 


As regards the claim for a personal decree 
against defendant 2, the learned counsel for 
the appellant raised two contentions. He 
first urged that under the terms of S. 17 


1. Vishnu NambudrI v. Akkamma, (1911) 34 Mad 
496 = 6 I 0 583 = 20 M L J 938. 

2. Nilakandan v. Madbava, (1887) 10 Mad 9. 

3. Govinda v. Krishnan, (1892) 18 Mad 833. 


4. Kunbakutti Ammah 
A I B Mad 696 = 22 


V. Mallaprath, (1915) 2 
I 0 546 = 38 Mad 527. 


Presidency Towns Insolvency Act, no leave 
of the Court was necessary for commencing 
a suit to enforce a personal remedy against 
an insolvent and that the section only 
applied to proceedings against the property 
of the insolvent. Alternatively, he contend, 
ed that the leave which has in fact been 
obtained from the Insolvency Court, must 
be construed so as to authorize a suit not 
merely against the Official Assignee, bat 
also against the insolvent. The second con. 
tention seems to us untenable in view of the 
terms of the application and the order there- 
on. Notice of that application was granted 
only to the Official Assignee and the insol. 
vent was not either made a party thereto 
or served with notice thereof. It cannot be 
said that he had no interest to safeguard 
or that the appearance of the Official As- 
signee was sufficient to enable the Court to 
deal with the considerations applicable to 
the insolvent personally as well as with the 
application as against the Official Assignee. 
We are therefore unable to construe the 
order granting leave in the manner thatl 
the appellant contends for. 

As regards the appellant’s construction 
of S. 17, Presidency Towns Insolvency Act, 
there is no doubt the distinction that he 
points out between the language employed 
in the corresponding sections of the English 
Bankruptcy Act and the Provincial Insol¬ 
vency Act of 1907 on the one hand and 
S. 17, Presidency Towns Insolvency Act, 
on the other so far as the first position 
relating to remedy is concerned, namely, 
that the former refer to remedy against 
the property or person of the debtor, 
whereas S. 17, Presidency Towns Insol. 
vency Act, refers only to remedies against 
the property. On the question whether a 
remedy against the person of the insolvent 
can be sought without the leave of Court, 
appellant's learned counsel relied upon the 
observations of the Bangoon High Court 
in 13 Bang 623.® But the latter portion of 
S. 17 relating to "suits and proceedings , 
is quite general; and having regard to the 
principle underlying that section, we see 
no justification for drawing a distinction 
between suits relating to the property of 
the insolvent and suits against the 
of the insolvent provided of course the suit 
or proceedings relate to any claim 
able in insolvency. The reasoning i^ ^ 

5. P. M. Hamid v. Mohommad Sheriff, (1996) W 

AIR Rang 415=16910 936=18 Rang 
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Mad 689® and 50 Mad 977/ seems to us to 
justify the view that except with the leave 
of Court, it was not intended that the insol¬ 
vent should be sued in a Court of law in 
respect of a claim provable in insolvency. 
The appeal accordingly fails and is dis¬ 
missed with costs—one set of costs to be 
equally divided between respondent 1 on 
the one hand and respondents 3 and 4 on 
the other. 

C.R.k./d.s. Appeal dismissed. 


6. Easwara Iyer v. Goviodarajulu Naidu, (1916) 

3 A I R Mad 734=31 1 C 192=39 Mad 689. 

7. Alamelu Ammal v. Venkatarama Iyer, (1937) 

14 A I R Mad 919=105 I C 165=50 Mad 977 
=53ML J 422. 
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Pandrang Row J. 

In re Kallugudi Rachappa —Petitioner. 

Civil Eevn. Petition No. 1345 of 1937, 
Decided on 18th February 1938, from order 
of District Court, Bellary, Dated 9th 
September 1937. 

(a) Court-fee—Deficiency in—Order return¬ 
ing plaint for neceaiary amendinenti it not fair 
—Proper order !• to require deficiency to be 
made up within particular date and to reject 
it if order ia not complied with. 

It is open to a Court to have required pay¬ 
ment of a particular amount as deficit court-fec 
within a particular dato and, if such payment was 
not made, to reject the plaint, thus giving the 
prospective plaintifi the right to appeal from the 
order rejecting the plaint. But it is not fair to a 
litigant, who wants bis suit to bo filed and dealt 
with according to law, to return bis plaint for 
necessary amendments thus compelling the litigant 
to accept the view of the Court as to the court-fee 
payable; otherwise be loses his right to appeal. 

[P 646 0 2; P 646 0 Ij 

(b) Practice — Amendment of pleadings — 
Power to direct amendments in plaint should 
not be exercised to impose additional burden— 
It it not Court’s duty to advise plaintiff as to 
what relief he should ask for — If be asks for 
mere declaration, court-fee should be paid on 

he actuelly prays for—If prayer is found 
insuMcient he is himself to blame. 

The Courts’ power to direct amendment of 
plaints should not be ezerolaed for the purpose of 
im^log a burden on the plaintiff which be is not 
mlllDg to aocept. It is not the duty of the Court 
to advise the prospective plaintiff as to what relief 
he shoold ask for. If he U satisfied with a mere 
dwlamtlon, he has to pay oourt-fee on the relief 
that be actually prays lor and not on the footing 
of the relief wbic^ according to the Courtheonght 
If it is found later that the prayer is 
not Buffioient, the plaintiff will have to blame 
himself 11 he geU what he asks for and nothing 
more. On the other hand, U he changes hU mind 
Ud wants to aik for further tsliaf, he wUl have to 


obtain the Court's permission to amend the plaint 
accordingly and pay the additional court-fee re¬ 
quired. [P 646 C 1. 2] 

Thus, where a plaintiff asks for a mere declara- 
tion that certain decree is not binding on him, it 
is not right to a Court to say that the allegations 
in the plaint do not show that the plaintiff was 
not a party to a suit in question and so he is bound 
to sue for cancellation of the decree. [P 646 C 2] 

V. S. Narasimhachariar and N. Appu 
Rao —for Petitioner. 

Govt. Pleader — for the Croton. 

Order.—The petitioner in this petition, 
Kallugudi Rachappa filed a plaint in the 
District Court of Bellary on 2nd August 
1937. The plaint was returned to the peti¬ 
tioner plaintiff with an endorsement raising 
various points, one of which was that the 
plaintiff being a party to one of the decrees 
sought to be declared as not binding on him, 
the suit had to be valued under S. 8 (iv) (A) 
Court.fees Act, in respect of such declara- 
tioQ and requisite court-fee paid thereon. 
The plaint was re-presented with a reasoned 
argument by the plaintiff's vakil, the gist of 
which was that there was no necessity for 
the plaintiff to sue for cancellation or set. 
ting aside of the decree in question and that 
the court-fee already paid, viz. Rs, 477-7.0, 
was sufficient. Thereupon the learned Dis. 
trict Judge, after hearing the arguments of 
the plaintiff’s pleader as well as of the Gov. 
ernment Pleader, passed an order to the 
effect that the plaintiff was bound to sue 
for the cancellation of the decree referred 
to above, viz. the decree in 0. S. No. 14 of 
1926, on the ground that the allegations in 
the plaint if proved would not show that 
the minor was not a party to that suit. 
This order was passed on 9th September 
1937, and on lUh September 1937 the 
plaint was returned by the District Judge 
to the petitioner.plaintiff with the follow, 
ing endorsement : 

In view oi the order passed on 9Eh September 
1937 this plaint is returned for necessary amend¬ 
ments. Retnrned. Time seven days. 

There has been no order by the District 
Judge rejecting the plaint for non-payment 
of the deficit court-fee but only an order 
returning the plaint directing that it should 
be amended. The procedure adopted by the 
District Judge does not appear to be one 
which is fair to the litigant who wants his 
snit to be filed and dealt with according to 
law. It was DO doubt open to the learned 
District Judge to have required payment 
of a particular amount as deficit court-fee 
within a particular date and, if snoh pay. 
ment was not made to reject the plaintj 
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thus fiivinj; tlio prospective plaintiff the 
rij;ht to appcvil from the order rejecting tlie 
plaint. The present order returning the 
plaint for necessary amendments” compels 
the party to accept the view of the District 
Ju<]gea3 to the court.fee payaldo; otherwise 
ho loses his right of appeal. On the merits, 
I am of opinion, after hearing the argu- 
meets not only on behalf of tho petitioner 
hut also on behalf of the Crown, that tho 
view of the learned District Judge is not 
according to law. The plaint, as it stands, 
does not ask for setting aside of any de- 
cree; in any case, it is not the duty of the 
Court to advise tlio prospective plaintiff 
as to what relief he .should ask for. If he 
jis satislied with a njoro declaration, he 
has to pay court, fee on the relief that he 
actually prays for, and not on the footing 
of tho relief which according to the Court 
he ought to ask for. If it is found later 
that the prayer is not sufficient, the plain- 
tiff will have to blame himself if he gets 
what he asks for and nothing more. On 
the other hand, if he changes his mind and 
wants to ask for further relief, he will 
have to obtain the Court’s permission to 
amend the plaint accordingly and pay the 
additional court.fee required. It is not 
jright to say that the allegations in the 
plaint do not show that the plaintiff was 
not a party to the suit in question or that 
his contention is merely that his father 
who was acting for him did not act with 
due diligence and honesty in prosecuting 
tho suit. The plaintiff’s father was himself 
a plaintiff in that suit, 0. S. No. 14 of 
1926, along with the present plaintiff who 
was then a minor. 

The objection taken to the compromise 
decree in that suit is that the plaint itself 
was one in which the present plaintiff 
could not have bean properly represented 
by his father and not that there was any 
lack of diligence or honesty in the conduct 
of that litigation. That was a suit to enforce 
the terms of a compromise in a previous 
suit in which the plaintiff’s father, the 
present defendant 3, had admitted the vali- 
dity of the adoption of the present defen. 
dant 1. It is therefore obvious that the 
father could not in the same plaint allege 
that the adoption was valid on his own 
behalf, and allege the contrary in his capa¬ 
city as next friend of his minor son, the 
present plaintiff. It is, however, unneces¬ 
sary to rely on this aspect of the matter. 

It is enough to say that in the present suit 
there is no prayer to set aside any decree 


but only for a declaration in respect of the 
two decrees for which the requisite court- 
fee has been paid. In my opinion, it was 
not right on the part of the Court below 
to have insisted that the petitioner.plaintiff 
should make certain amendments which 
would necessitate the payment of additional 
court.fee. The Courts’ power to direct 
amendment of plaints should not be exer- 
cised for the purpose of imposing a burden 
on the plaintiff which he is not willing to 
accept as has been done in this case. The 
petition is therefore allowed and the Court 
below is directed to take the plaint on its 
file and dispose of it according to law, if 
the original plaint, which has been filed in 
this Court, is re.presented to the Court 
below within 14 days from the date of the 
actual return of the plaint to the petitioner 
by this Court. 

v.B.B./b.K. Petition allowed. 
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Abduu Rahman J. 

ill. J. Sheth (£ Co. — Petitioner. 

V. 

Ramiza Bi and another — Respondents. 

Civil Reyn. Petition No. 755 of 1937, 
Decided on 11th March 1938, from order 
of Dist. Munsif, Vellore, D/. 22nd June 
1937. 

(a) Civil P. C. (1908), O. 26, R. 5-Banga¬ 
lore it not within British India. 

Bang&loro doos cot fall within tho definition of 
British India as given in the General Clauses Act 
and cannot therefore be held to be a part of British 
India. [p 647 0 1) 

(b) Commissioner—Order refusing issue of 
commission it reviiable. 

The High Courts have jurisdiction to interfere 
in revision even in interlocutory proceedings H 
they are satisfied that the decision against which 
the revision is filed is wrong and illegal. Hence a 
revision lies against an order dismissing an appli¬ 
cation for the issue of commission : Cose low 
referred. (P 648 0 3] 

S. Ramanujachariar — for Petitioner. 

P. V. Srinivasaohariar — 

for Respondents. 

Order, — This is a revision petitdop 
against the order of the District Munsif 
of Vellore dismissing an application made 
by the plaintiff for the issue of a commis¬ 
sion to examine his witnesses residing 
Bangalore. The District Munsif has passed 
a very perfunctory order and has really 
not applied his mind to the grounds men¬ 
tioned by the plaintiff in his affidavit. He 
has chosen to dismiss the application, ae 
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appears to have been urged before him that 
the number of witnesses to be examined 
on commission was large and it would be 
rather expensive for the plaintiff to bring 
them down to Vellore. Had the District 
Munsif taken the trouble to read the a£B. 
davit Sled on behalf of the plaintiff, he 
would have found a clear statement in 
para. 4 that his witnesses were permanent 
residents of Bangalore within the Native 
State of Mysore, and that they could not 
be compelled to go to Vellore to give evi¬ 
dence in the case. It is true that in that 
paragraph a further ground was added that 
it would be expensive and inconvenient for 
the plaintiff to bring his witnesses to Vel. 
lore; but the fact that the witnesses were 
residing within the limits of an Indian 
State was clearly alleged and it was stated 
in paras. 3 and 4 of that affidavit that 
being in the know of things it was essen. 
tial for the plaintiff to produce them in 
order to establish his case. The facts men¬ 
tioned by me would show that this appli- 
cation falls within the ambit of 0. 26, E. 5, 
Civil P. 0., and 0. 26, E. 4, Civil P. C. has 
really no application to the facts of this 
case. The only question, then, on which 
the lower Court had to satisfy itself was 
whether the evidence of these persons was 
necessary. If it were of the opinion that it 
was, the lower Court had no farther dis- 
cretion in the matter and the commission 
should have been ordered to be issued as a 
matter of course. 

The learned counsel for the respondents 
contended in the first instance that Bangs, 
iore should not be regarded as being outside 
British India inasmuch as the Maharajah 
of Mysore had ceded the Civil and Mili. 
iary Station of Bangalore for certain pur. 
poses to the British Government and had 
renounced the exercise of civil and cri- 
minal jurisdiction within that area. The 
argument has no substance and must be 
rejected. Bangalore does not fall within 
the definition of British India as given in 
the General Clauses Act and cannot there* 
fore be held to be a part of British India. 
If it were a part of British India, the provi- 
sions of 0. 26, E. 6 would not be applicable 
t^ut OM wodd have to look at 0. 26, B. 4, 
Civil P. 0. in order to decide if a commis. 
-lion should have been ordered to be issued. 
In view of my finding that Bangalore is 
lieyond the limits of British India, it is 
tinneoessary for me to consider 0. 26, B. 4, 

, Civil P. 0. The learned counsel for the 
ceepondents next contended that the order 


being discretionary in nature was not open 
to revision and that the High Court should 
not interfere with it as tho discretion has 
been exercised by the lower Court in favour 
of the respondents. A number of autho¬ 
rities have been cited by him in support of 
the above proposition and nno will liave to 
look into them closely before arriving at a 
conclusion. 

Turning now to the authorities, I find 
that he placed his reliance to start with 
on two Bombay decisions, viz. 23 Bom 626^ 
and A I E1934 Bom 168.^ In the first case 
an application for examination on commis¬ 
sion of the defendant and his witnesses 
was refused, as the defendant had happened 
to be within the jurisdiction of that Court 
on the Sunday previous to the hearing of 
the petition and it was admitted that the 
witnesses frequently returned to Bombay 
in the ordinary course of their business. 
As for the second Bombay ruling relied on 
by the respondent’s counsel, I find that 
the learned Chief Justice was dealing with 
0. 26, Eule 4, Civil P. C. and nob with 
0. 26, Eule 5. Moreover he was mainly 
concerned in that case with the question 
whether an order refusing to issue a com¬ 
mission was appealable. Having come to 
the conclusion that it did not fall within 
the meaning of the word "judgment” as 
used in Cl. 15 of the Letters Patent, he 
held that an appeal from an order refusing 
to issue a commission was not competent. 
It is thus clear that both the Bombay 
decisions have no application to the facts of 
the present case. It is true that there are 
certain observations in the later judgment 
which may be of some assistance to the 
respondent, since it was suggested that the 
rights of the applicant in that case were 
not finally determined and that another 
remedy would be available to her when 
the matter comes up before the Appellate 
Court. She could then contend that the 
order refusing to issue a commission was 
wrong. With very great deference to the 
learned Chief Justice's opinion, I am unable 
to agree with his remarks although I must 
state that they were made with an entirely 
different object. But the respondent wishes 
to avail himself of them with the object of 
showing that another remedy was open to 
the petitioner and the order shoiffd not 

1. Mowji T. Nemcband, (1899) 83 Bom 626= 

1 Bom L B 88i. 

3. Dhanbai Burjorji v. Bablibai Bbaparji, (1934) 
31 A I B Bom 166=163 I 0 361=86 Bom 
L B 373. 
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therefore ho interfered at this stage. Taking 
this very case as an illustration, it seems 
to nie that if all the important witnesses 
of the plaintifY are residing in Bangalore 
and a commission is not issued to examine 
them, the suit is bound to be dismissed. 
The plaintiff would then l)e left with the 
remedy of filing an appeal against the 
decree of dismissal and he will have then 
to ask for a remand on the ground that 
the trial Court was not justified in refusing 
to issue a commission and depriving him of 
the opportunity of producing his evidence 
and substantiating his allegations. Assuming 
that his contention is accepted in the end, 
it appears to me that it will be done after 
a great deal of mischief has been done. 
One of the prin)ary concerns of the Courts 
of law ought to be to avoid unnecessary 
delay and waste of money as far as it is 
possible to do so in the administration of 
justice, and it is fairly apparent that this 
object would nob be achieved if the order is 

found to be wrong or illegal and is not set 
aside now. 

The third decision on which he placed 
his reliance was that of the Calcutta High 
Court in A I R 1928 Cal 421.^ This again, 
in my opinion, has no application to the 
facts of the present case. An application 
for issue of commission was made in that 
case under 0. 26. R. 1. Civil P. C. on the 
ground that the party was sick and unable 
to attend Court. The lower Court found 
for a fact, although its judgment is stated 
to have been not very happily worded, 
that the party applying for his statement 
to be recorded on commission was sick and 
not in a condition to appear in Court. It 
■was only this fact, i. e. that of sickness 
which was held to have conferred jurisdic. 
tion on the lower Court to issue the com. 
mission. The learned Chief Justice of that 
Court, in view of the finding of fact, held 
that the order was nob capable of revision. 
He refused to go into the question in that 
case, whether such orders could be revised 
by the High Court or not. This will be 
clear from the following observations which 
he appears to have made at p. 423 : 

Id tho present care It is not oecessary for me to 
discuss that particular question. Given the fact 
that the Court is satisfied under H. ], 0. 26 that 
the person is sick and unable to attend Court and 
that the Court has exercised its discretion as to 
■whether in those circumstances a commission 
should issue and has issued a commission, I am 

3. Phanindra Krishna v. Promatha Nath (1928) 

16 A IR Cal 421=106 IC 880=66 Cal 748= 

82 0WN128. 


clearly of opinion that that discretion cannot be 
revised under S. 115, Civil P. C. whether the judg¬ 
ment of the Court below on this interlocutory 
application consists of a complete treatise on the 
subject or an incomplete treatise on the subject. 

So far as the Madras view is coucerned, 
there is a ruling 9 Mad 256,* which lays 
down that S. 622, old Civil P. C. wag not 
applicable to applications for issue of a 
commission w'hich has been either ordered or 
refused by the lower Court; but the deci* 
sion, as in the second Bombay ruling cited 
above, is based really on the question whe. 
ther the order issuing or refusing to issue a 
commission was in the nature of a decree. In 
subsequent authorities however, it has not 
been disputed that an order of this nature 
is subject to revision and in fact in no less 
than six cases both of this Court and that 
of Calcutta which were brought to my 
notice do I find that the orders passed by 
the lower Courts were actually revised by 
various Judges. It is hardly material for 
me to discuss the circumstances in which 
the orders were revised. It is quite suffi¬ 
cient to note for this purpose that in every 
one of them the orders passed by the 
Courts below were revised by the High 
Courts. See A I R 1926 Mad 345,® 65- 
M L J 334.® 1933 M W N 648,^ 46 Mad 
574,® 67 M L J 95.® AIR 1937 Mad 24^® 
and 35 C L J 78.^^ An examination of 
these authorities has led me to the conclu. 
sion that the Courts have held that they 
had jurisdiction to interfere in revision 
even in interlocutory proceedings if they 
were satisfied that the decision againstj 
which the revision was filed was wrong 
and illegal and I see no reason to adopt 
another view. Coming to the merits of the 
petition, I find that the question of bona 
fides of the application was not even raised 
in this case and nothing has been said by 
the respondent's counsel in the course of 
bis argument which would show that fch^ 


4. In ro Nizam of Hyderabad, (1886) 9 Mad 256. 

6. Mahalaksbmi v. Venkata, (1926) 19 A I B 
Mad 845=93 1 0 446. 

6. Subbiab Filial v. NelJayappa Pillai, (1938) 2fV 
AIR Mad 866=142 I C 201=66 M L J 334. 

7. Kasl Cbettiar v. Venkatachslam Chettiar» 

(1933) M W N 648. , 

8. Jagannatha Sastri v. Sarathambal Anunek 
(1928) 10 A I R Mad 821 = 71 10 630 s: 46 
Mad 574=44 M L J 202. 

9. Rajagopala Pillai v. Kasiviswanalhan Chet* 

tiar. (1934) 21 A I R Mad 399 =1501068= 
57 Mad 705=67 M L J 95. 

10. Muhammad Ibrahim v. Allah Pichai, (193'/' 

24 A I R Mad 24=167 10 683. ., 

11. Sarat Kumar Roy v. Ram Chandra Cbat^j»- 
(1922) 9 A I R Cal 42=681 C 9=35 0 L 
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eiaQaination of these witnesses is not 
necessary for the plaintiff to establish his 
case. I would therefore accept this revi. 
sion, set aside the order of the Court below 
and order that a commission for the exa- 
mination of the witnesses cited by the 
plaintiff and residing in Bangalore be issued 
in the ordinary course. The plaintiff is 
however directed to take care that the case 
is not unnecessarily delayed and it is for 
the District Munsif to see that no dilatory 
tactics are employed by either party in 
this matter. The plaintiff has succeeded in 
this application and must therefore get his 
coats in this petition. 

C.R.K./d.s. Revision accepted. 
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Venkatasobba Rao and 
Abdur Rahman JJ. 

Melepat Madkathil M, R. Venkitaraya 
Ayyar and another — Appellants. 

V. 

Neelamane Sankaran Embrandiri and 
another — Respondents. 

Letters Patent Appeal No. 82 of 1936, 
Decided on 25th January 1938, against 
Judgment of King J., D/. 14th April 1936 
in S. A. No, 588 of 1932. 

(•) Eaiement — Right of drainage of water 
from higher level to lower lands — Owner of 
higher land cannot introduce water foreign to 
the land—Owner of lower land is net bound to 
submit to artificial discharge of water from 
higher Isuid. 

There U a natural right of drainage from higher 
lands to lower lands of water flowing in the usnal 
course of nature and in undefined channels. The 
right however of the superior proprietor is not 
quite absolute. It would not, for instance, be 
within his right to Introduce water which was 
foreign to the land. Further, there Is no obligation 
Upon the owner of the lower land to submit to an 
artificial discharge of water from bis neighbouring 
Unds. The upper proprietor may drain his land 
and the proprietor below must receive the water 
10 drained: but the upper proprietor may not by 
Moptlng a particular system of drainage or by 
Introducing alterations in the mode of drainage 
drainage water to flow on bis neigh- 
nonr i iand In an injorious manner. Further, the 
^ entitled to do anything that 
Inferior tenement any water 
which would not natonlly come there. True, the 

falling from the higher ground In one body in the 
course 0 draining land; but that right again is 
not 15 OMt not hurt the inferiw tene- 

and AIR 1980 Mad 676, Bel. on, fP 650 0 1, 9] 

(b) Easement — Distinction between regular 
•Iream of water and one caused by melting of 
teean bills. * 


There is a distinction to be taken in law bet¬ 
ween a regular flowing stream of water, though it 
sometimes may be dry, and those occasional bursts 
of water which in times of freshes or molting of 
ice and snow descend from the hills and inundate 
the country. [P 651 C 1) 

Ch. Reghava Rao and M. Chiunappaa 
Nair — for Appellants. 

P. Govinda Menon — for Respondents. 

Yenkatasubba Rao J. — This is a 
Letters Patent Appeal from the judgment 
of King J. which has confirmed the con¬ 
current decision of the two Courts below. 
The facts are fully stated in the judgment 
of the learned District Munsif as well as 
that of Mr. Stodart, the District Judge. 
The point for decision is whether the plain¬ 
tiff was entitled to put up a dam to prevent 
the escape and overflow of water from the 
land of the defendants over his land. The 
plaintiff having been held to possess the 
right, the defendants have tiled this Letters 
Patent Appeal. The relative positions of 
the lands in question may be briefly des- 
cribed. The plaintiff owns the plot A, 
which comprises plot D which the lower 
Courts have found belongs to him; the 
embankment of dam to prevent the over, 
flow has been erected in the last-mentioned 
plot D. To the south of A and contiguous 
thereto are three plots — B, B.l and C; 
B-1 is to the east of B and C is to the east 
of B.l. The former two plots belong to 
the defendants and the latter to a third 
party with whom we are not concerned. 
To the south of B.l is plot E, of which 
also the defendants are the owners. A 
channel runs at the southern extremity of 
B and B.l, dividing B.l from E and flow, 
ing northward into 0. Till 1911, the water 
of this channel dispersed itself over the 
surface of C and did not come upon either 
the plaintiff's land or any of the defen. 
dant’s plots. For the first time in that 
year, the owner of 0 turned the water 
away from his land into plot 6.1 owned by 
the defendants. What really happened is 
olearly set out by the District Munsif. 
The channel in question brought rain 
water from some parambas a few furlongs 
off and along with the water, was carried 
a lot of sand and gravel. The part of C 
nearest B-l became blocked up with silt 
and the owner of C, with a view to protect 
his lands, put np some dam which bad the 
effect of diverting the weter, which then 
discharged itself over 6-1. The defendants 
oomplainiog that their lands were injured, 
hied a suit against the owner of plot C, 
which however owing to some compromise, 
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wiis later v,•itlu^r:l^vn. Fiadiog that ;?radu- 
ally ijji'cliief accrued to their own land, 
the clcfeiidantn did certain acts to which 
wo shall presontly refer, which rnado the 
water <-verdow plot D, the plainlit't’s land, 
'i'lio (juostion, already stated is, whether 
the phuntitf was justified in puttinj; up the 
embankment referred to above to prevent 
the overllow’. 

The contentions of Mr. Ra^hava Kao, the 
appellants' learned counsel, rolatinf} to the 
natural rights and rijtarian owners, seem 
quite he=ide the mark and do not call for 
notice. The law ^uverninj* the point is thus 

stated in I’eacock on J^asen^onts ; 

'I'hcre i' u n itur;il of drainage from higher 
lands to h wcr lands of wut-^r llowiug in the usual 
course of uaturo and lu uudefined chaunels. (Edn. 
3, p. 203.) 

This principle is embodied in Ulus, (i) to 
S. 7, Easements Act. The plaintiff does not 
dispute that his land is on a lower level than 
the defendants' plots. The right, however, 
jof the superior proprietor is not quite abso¬ 
lute. It would not, for instance, be within 
his right to introduce water which was 
foreign to the lands (Coulson and Forbes on 
Waters, Edn. 5, pp. 142 and 143). Further, 
there is no obligation upon the owner of the 
lower land to submit to an artificial dia- 
icbargeof water from his neighbouring lands 

i(Peacock on Easements, Eda 3, pp. 293 
'and 294). 

First, the water would not have entered 
the defendants’ land, as must be evident 
frorrt what has been stated above, but for 
the bund put up by the owner of C on his 
own plot to defend it from injury. The 
water on the upper land is not thus, what 
in the ordinary course of nature, rises in or 
falls upon it; in other words, it is foreign 
water so far as Plot B-1 is concerned. By 
the act of the owner of C and not in the 
natural course, did the water discharge it¬ 
self upon B-i. Having entered that land, it 
stopped there and it was by a further act of 
the defendants, as will be shown, that it 
overflowed the plaintiff's plot. The natural 
right of the upper ov7n0r does not pertain 
to what may be termed foreign water, and 
the finding therefore that the water in ques¬ 
tion is foreign to the defendants' land, is 
fatal to their claim. 

Secondly, as already observed, there is no 
obligation upon the inferior tenement to 
submit to an artificial discharge of water 
from the higher ground. When land is so 
located that water naturally or in the course 
of ordinary agricultural operations, descends 


from the estate of the superior proprietor 
to the inferior estate, the owner of the 
latter cannot do anything to prevent the 
course of such water. The upper proprietor 
may drain his land, and the proprietor be. 
low must receive the water so drained; but 
the upper proprietor may not by adopting 
a particular system of drainage or by intro, 
ducing alterations in the mode of drainage, 
cause the drainage water to flow on his 
neighbour’s land in an injurious manner 
(Kerr on Injunctions, Edn. 6, p. 231). Fur- 
ther, the upper owner is not entitled to do 
anything that will throw on the inferior 
tenement any water which would not natu¬ 
rally come there : 38 Mad 149' at p. 152. 
The effect of the finding here is, that the 
water, after it had been allowed to enter 
B-l, would in the ordinary course have 
diffused itself over B, B-l and E (the defen¬ 
dant’s plots); possibly some water might 
have also escaped on to the plaintiff’s plot. 
But in the course of years since 1911, the 
channel was "so trained to run" (as the 
District Judge tersely puts it) by tbedefen- 
dants, that the water was diverted to the 
plaintiff’s plot—that is the clear finding of 
the District Judge. They did something 
more; they strengthened a bund where the 
channel intersected E, with a view to pi9- 
vent injury to that plot {see the Munsif’s 
judgment). Thus it will be seen that the 
water descending on the plaintiff's land 18 
not "water which drains naturally” (K^ 
on Injunctions, p. 231). This finding again 
is equally fatal to the defendants’ olaino. 
True, the upper proprietor has the right to 
collect the water falling from the higher 
ground in one body in the course of drain¬ 
ing his land; but that right again is not 
absolute. As observed by Lord Dunedin : 

If the water which would otherwise fall on the 
higher ground, without hurting (he inferior tent- 
ment, should bo collected in one body bytbeow^ 
of the superior in the natural use of his propew 
for draining or otherwise improving it, ^he 
of the inferior is, without the positive consH^W 
of any servitude, bound to receive that ^7 . 
water on his property. (The material ^0^“ ^-i 
been italicized): (1916) 113 L T 66,* cited 
son and Forbes on Waters, Edn. 6, p. 142. ^ 

See also AIR1930 Mad 676.^ The limit of 
the right is in the above passage 
from what has been stated above, it is o _ 

1. Ramaswamy Naicker v. Rasi Naioker, (1®^ 

2 A I R Mad 852 = 21 1 0 62 = 38 Mm 
= 26MLJ 276. « —84 

2. Gibbons v. Lenfarty, (1916) 113 L T 66 

L J P 0 159. . T R Mad 

3. Ohinnanna v. Veerappa, (1980) 17 A 1 
676 = 126 10 629. 
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that it has been exceeded. Whether the 
■water course here can be properly describ. 
ed as a ‘stream’ is a question we need not 
go into; for, by whatever name called, it 
ended naturally in plot C and did not flow 
further. But if the description given of it 
by the learned District Munsif is correct, it 
can hardly be regarded a natural stream. 
There is a distinction to be taken in law 
between a regular flowing stream of water, 
though it sometimes may be dry, and those 
occasional bursts of water which in times 
of freshes or melting of iqe and snow des- 
cend from the hills, and inundate the coun- 
try. (Angell on Water-courses, cited in Gale 
on Easements, Edn. 11, at p. 267 foot-note). 
As already observed, on this distinction 
nothing turns. In the result, the Letters 
Patent Appeal fails and is dismissed with 
costs. 

C.R.K./d.s. Appeal dismissed. 
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Gentle J. 

In the matter of Hindustan Commercial 
Bank (India) Ltd., Madras. 

0. P. No. 204 of 1936 and Appln. No. 548 
of 1937, Decided on 18th August 1937. 

Tnitl “ Creation of — Security deposit of 
employee in employer bank placed upon 5xed 
depoait in liia name—Payment of intereat — 
Bank bolda aucb depoait in truat—Inaolvency oi 
bank Employee baa right to follow aaaeta of 
bank. 

Where an employee of a Bank deposits certain 
amount for security for good behaviour and 
honesty and as a part of the engagement transac¬ 
tion, the security deposit is placed upon fixed 
deposit in the name of the employee, the moneys 
are held by the Bank in trust. The agreement tc 
pay interest on such money deposited cannot 
destroy the character as such of those moneys. Il 
•ubsequently the Bank becomes insolvent, the trust 
looeys can be followed so as to reach the assets ol 
the Bank from whatever source they might come: 
AI B me Bom 296; A I B 1935 Mad 686 ana 
AIB2933PC 148, Bel. on. [P 651 0 2; 

P 662 0 1, 2; P 668 0 1] 

T. R, BumaohaDdran (OfBcial Liquida¬ 
tor) — for Applicant. 

S. BrlmvasaraghavaD, T. R. Srinivasa 
g^engar, B. B. Viswanathan, G. V, 
mmalingam, T. B. SwaminathaD, 
K. Venguswamy Iyer and S. Aruna- 
obala Iyer — for Olaimants. 

Ovdora^Tho mattor now boforo me oon. 
oems the position of creditors Nos. 1. 7, 8, 
15, 22, 36, 40, 41, 42, 47, 48, 61, 68, 73 
76, also Nos. 9 and 26. Tbo amounts 
of their claims have been admitted by the 


learned OfBcial Liquidator. It is unneces. 
sary for me to mention the exact sum for 
which each of these creditors has been 


admitted by him. The position taken up on 
behalf of these creditors and urged before 
me arises from the following circumstances. 
All of them were employees of tho Bank. 
As a condition for obtaining employment, 
either the employees themselves or some 
person on their behalf paid to the Bank a 
sum of money by way of what was called 
security deposit in respect of the employ- 
meat of the employees. That was a sum 
which was paid to the Bank as a gesture 
of honesty and by way of security for their 
faithful and honest service whilst in the 


employment of the Bank. There can be no 
doubt that the moneys paid by or on behalf 
of these employee creditors were paid for 
the purpose and under the circumstances I 
have mentioned. When the Bank adver. 


tised for employees as they did in the issue 
of the ‘Hindu’ dated 7th January 1935, 
the advertisement stated that cash secu¬ 


rity of Rs. 1000 in respect of each employee 
will be required. All the moneys paid by 
way of security deposit in respect of the 
employees' faithful service was placed upon 
fixed deposit and receipts were issued by 
the Bank to the payers of the sums in 
respect of each employee. On one of such 
receipts, if not more, it is expressly stated 
that the money, the subject of the fixed 
deposit, was by way of security deposit in 
respect of the employee. These fixed deposit 
receipts provided for various lengths of 
periods of time during which the moneys 
were to remain on deposit before they 
could be withdrawn by the depositors and 
also varying rates of interest. I am satis¬ 
fied that the placing of these moneys on 
fixed deposit was the machinery by which 
the payments were acknowledged by the 
Bank and the method by which the Bank 
was intimating to the depositors that their 
moneys were safeguarded. Although in the 
majority of deposit receipts no reference is 
made to the object of payment, namely by 
way of security deposit, looking at each 
transaction and the necessary matters con¬ 
nected, as a whole it is quite clear to me, 
whether the deposit was made before, at 
the time of or after the actual employment, 
that the deposit formed a part and parcel 
of the engagement transaction. The moneys 
should have been held by the Bank in 
trust since expressly they were paid as 
security for good behaviour, recourse being 
bod only by the Bank when they were 
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justified in looking to the employee to 
recoiii* then) in respect of losses sustained 
by ro\<nn of some default or act by the 
orn[*loyco. Interest was payable upon these 
moneys and in one case at least was paid. 
It is contended on behalf of the Ollicial 
Liquidator that since there was an agree, 
ment by which interest was payable the 
moneys paid as security deposits cannot be 
the subject of a trust and reliance was 
placed to support that proposition upon the 
decision in 23 M L .T 221/ the headnoteof 
which is as follows : 

.... The amount paid in by the employee of 
the insolvent company and held iu f)::ed deposit 
by the latter in their own name was not money 
held in trust. 

The hcadnoto does not quite fully sot 

out the effect of the judgment which was 

that if interest was payable it was not the 

subject of a trust. A somewhat similar 

decision is found in 27 I C 343.” Since this 

decision, the matter has been before the 

Privy Council in 56 Mad 570.'* In the 
% 

two earlier cases it was apparent that the 
moneys paid by way of security deposit wore 
used in the ordinary business of the depo¬ 
sitees to the knowledge perhaps of the 
depositors. Dealing with this point their 
Lordships of the Privy Council in the last 
caso I have mentioned at page 576 say as 
follows; 

Much argument was expended in the lower 
Appellate Court and before the Board on the 
doctrine of following trust funds, and it seemed to 
be suggested that though, if the fund in the pro. 
sent caso bad been improperly employed in the 
business of the trustees, the beneficiary would bo 
entitled to a charge upon the whole of the assets 
{see S. 66, Trusts Act, 1882), no such right could 
be accorded to him if the employment of the funds 
in this way was iu pursuance of the terms of the 
trust. 

On moneys paid by a depositor, as were 
paid here, as security interest being pay. 
able, it was not part of the bargain that 
these moneys were, as I have said expressly, 
to be used in the business of the Bank. So 
far as the question of agreement to pay 
interest is concerned, in 38 Bom L B 541'* 
at page 552, Kaoia J. says : 

It was next pointed out on behalf of the Iiqui> 
dator that the payment of interest and the fact 

1. Arbutbnot<5cCo. v. fiabapathy Mudaliar, (1918) 

23 M L J 221=14 I C 679. 

2. Malvaukar v. Credit Bank of India Ltd., (1914) 

1 A I R Bom 118=27 I C 348=16 Bom L R 
733. 

3. Official Assignee of Madras v. Krishnaji Bbat, 
(1933) 20 A I R P C 148=143 I G 162=60 IA 
203=56 Mad 570 (P 0). 

4. In ro Fazalbhai Mills Ltd., (1936) 23 A I R 
Bom 290=164 I C 328=38 Bom L R 641. 


that in the interval the fund was intended to be 
used by the company indicate that there was no 
fiduciary relationship but that the company stood 
iu the position of a debtor only. In support of that 
contentiou reliance was placed on the decision in 
34 Bom Ij R 72S.® The question in that case was 
about the deposit mads by the selling agents of a 
mill as security for the due discharge of the terms 
of the agency agreement. The company bound 
itself to pay interest ou the amount deposited, and 
agreed to invest the amount in Government secu- 
ritie.s and keep the securities earmarked to the 
satisfaction of the agents. 

Later on the learned Judge comments 


upon the earlier Bombay case and refers 
to (1866) 35 Boav 621,® and says in effect 
that the question of agreement to pay in- 
terest on moneys deposited, those moneys 
being trust money, cannot destroy the 
character as such of those moneys which 
still remained trust moneys. I respectfully 
agree with this conclusion. In my view, 
these moneys paid by the depositors when 
they reach the hands of the Bank were 
trust moneys and so remained so long as 
the moneys were in the hands of the Bank. 
The next question which arises is, whether 
there are moneys which can be traced to 
the Bank’s assets which can be said to be 
these trust moneys. When a trustee spends 
money it is presumed that he spends his 
own money first before he exercises him* 
self in respect of the moneys of which he is 
a trustee. I am told that the assets of this 
company, so far as they were represented 
by cash at the date of the petition for 
winding up amounted to Rs. 3 or 4 only, 
but the total assets represented either by 
moveable properties of various descriptions 
or of moneys due to the company amount 
to a not inconsiderable sum. The creditors 
in question allege that they are entitled to 
follow these moneys by reason of the pro¬ 
visions of S. 229, Companies Act, which 
enacts that the rules and provisions j® 
Presidency Towns Insolvency Act ah* 
apply to companies winding up. S. 52 U/» 
Presidency Towns Insolvency Act 
that the property of the insolvent diviaib e 
amongst his creditors shall not compos 
“(a) property held by the insolvent on 
trust for any other person. ' That meah 
property at the date, so far as the company 
is concerned, of its winding up held hy 
company on trust. It does not 
moneys which have been entirely 
pated are to be dee med to be held 

6 . In 10 Mancckji Petit ManufacturingOo.,(l^j| 

19 A I R Bom 311=140 I 0 811=94 BoinL« 

728. E B 

6 . Geo V. Liddel. (1866) 35 Beav 621-60 

1038. 
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but if the assets of the company can be 
traced showing the existence of trust pro. 
perty, then the creditors are entitled to 
rely upon the provisions of S. 52 (l) (a), 
Presidency Towns Insolvency Act. The 
question of tracing trust moneys has been 
considered in A I R 1935 Mad 686' — the 
relevant headnote being “(3)—Trust money 
invested in trustees' business firm within 
the meaning of S. 63, Trusts Act—"and 
Beasley C. J. in the course of his judgment 
at page 690 says: 

Tbo right of the beneficiary to follow trust 
money does not depend upon the act of the trustee 
being a wrongful one, and that trust money in¬ 
vested in a business can be traced within the 
meaning of 8.63, Trusts Act, to the eventual assets 
of the business. 

In (1816) 105 E R 721,' Lord Ellen- 
borough at page 726 says : 

It makes no diHerence in reason or law into 
what other form, different from the original, the 
change may have been made .... for the product 
of or substitute for the original thing still follows 
the nature of the thing itself, as long as it can be 
ascertained to be such. 


In 56 Mad 570,^ their Lordships of the 
Privy Council at p. 578 referring to the 
facts of the case then before them say ; 

In the present case once it was admitted that 
the Bs. 10,000 was a trust in the bands of T. B. 
Tawkor & Sons to be invested in their business 
and was so Invested, it must be taken to have 
remained a part of the assets of that business and 
to have been there at tbo date of their insolvency, 
the beneficiaries being entitled at all times to a 
charge upon such assets in the hands of the firm. 


In my view the payments made' by the 
depositors in respect of the employees’ 
employment to the Bank were trust moneys 
and that trust money can be followed so as 
ito reach the assets of the Bank from what¬ 


ever source they might come being clearlj 
laid down, the tracing of assets in that 
way is the proper principle of law to applj 
in regard to these matters. The result ii 
that the claims made by the creditors ] 
have enumerated will be allowed. There U 
one other point with which I desire U 
deal. It is this. Two of the creditors, Nos. ] 
^d 36, having deposited moneys with thi 
Bank by way of fixed deposit, a few dayi 
later wrote letters to the Bank purportinj 
to grant^ to the Bank a lien on the amoum 
of deposit in respect of the employment o 
employees. Although the language used ii 
lien, and the method of carrying out th< 
transaotioDB was slightly different i n regan 

7. Veerapa Cbetty v. Official Afieifluee. Madras 
(193fi) 99 A I R Mad 686=16110 691. 

8 . Taylor v. Flomar, (1616) 8 M & 8 669=9 Bos 

U6=16 B B 861=106 E B 791. 
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to others, looking at the transaction as a 
whole I am satisfied that there should be 
DO difference between these two depositors 
and the other depositors to whom I have 
referred. The result is that these two claims 
will be allowed, that is to say, there will 
be a declaration that the assets of the com. 
pany coming into the hands of the Ofiicial 
Liquidator will be earmarked first of all 
to the discharge of the claim by the depo. 
sitors up to the amount of the deposit with 
interest up to the date of the liquidation 
at the rates prescribed in the respective 
fixed deposit receipts. If the assets of the 
company are insufficient to discharge these 
debts in full, then the divisible assets will 
be divided pro rata amongst these creditors. 

The creditors concerned are entitled to 
costs. There will be one set in respect of 
creditors Nos. 1 and 42—7—8, 47, 48 and 
75—and 35, 40, 41 and 51 and one set for 
22 and half a set for 58 and 73. So far as 
creditor No. 78 is concerned, he was origi. 
nally a depositor and in the claim put for. 
ward on bis behalf to the Official Liquidator 
claim is made not by way of return of 
deposit bub in respect of three promissory 
notes which bad been given to the deposi- 
tors in discharge of the deposit indebted, 
ness. No claim having been made against 
the Official Liquidator for the return of the 
moneys as deposits, that particular creditor 
will not have the benefit of the decision 
which I have given just now. The Official 
Liquidator will deal with the debts duo to 
creditors Nos. 9 and 26 in the same way as 
he is directed to deal with the creditors 
whose claims I have just considered. The 
costs to be allowed are fixed at Rupees 
25 each set. 

C.R.K./v.B.B. Application allowed, 

A. I. R. 1938 Madras 653 

Horwill j. 

In re Nondi — Accused. 

Criminal Revn. Case No. 714 and Case 
Ref. No. 39 of 1937, Decided on 3rd Febru. 
ary 1938, from order of Dist. Magistrate, 
South Arcob, Cuddalore, D/- 17th November 
1937. 

Madra* Bontal School* Act (5 of 1926), S. 8 
—^ntence of detention in Berttal School must 
tu 0 effect ftt Qnc6 and cannot bo poitponod to 
nibMQuent date — Sentence of detention for 
period le**er than two year* ia illegal. 

The Borstal Act does not contain a provision 
corresponding to 8. 897, Criminal P. 0., and a 
sentenoe of detention in a Borstal School must 
take efieot at once and cannot be postponed to 
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have '■‘U-irt frum tbe date of subsequent release of 
tlie af 'I'c l ifu r the expiry of a term awarded on 
a previ' U' tSo also a Magistrate cannot 
p\-s a -. ctetico for detention for a lesser period 
tb in iw-i vcirs. [P GjI C 1] 
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Pandrang Row J. 

Penumatsa Ranga Razu of Vempa and 
another — Petitioners. 


Public Prosecutor — for the Crown. 

Order.—The Stationary Suli.Ma:>istrate 
of Tittagudi found the accused sihlty of 
theft in two cases, C. C. Nos. 120 and 121 
of 1034 on his lilo. As ho thoui;bt that the 
accused should lio dealt with under the 
Borstal Act he roforrod tho case to the 
Sub-Divisional ^faf’istrato of Chidambaram 
for orders unlor S. 8 of that Act. The 
accused was already under sentence of 
detention in a Borstal School for three 
years upon an order passed on 24th Febru¬ 
ary 1934; and ho was serving that sentence 
when tho matter came before the Sub. 
Divisional Magistrate for orders in C. C. 
Nos. 72 and 73 of 1934. The Sub-Divi¬ 
sional Magistrate passed an order that the 
accused should be detained in a Borstal 
School for a period of one year in each 
case, the two sentences to run consacu. 
tively and to take effect after the expiry 
of the three years’ sentence passed on 
24th February 1934. If the Sub-Divisional 
Magistrate had road S. 8, Borstal Act 
before passing his order, he would have 
seen that he could not pass a sentence for 
detention for a lessor period than two 
years. The District Magistrate has referred 
this case to this Court because of this 
illegality and also because the Sub-Divi. 
sional Magistrate had ordered the sentence 
to have effect from the date of his release 
after the previous term of three years 
awarded on 24th February 1934. The 
Borstal Act does nob contain a provision 
corresponding to S. 397, Criminal P. 0., 
and so a sentence of detention in a Borstal 
School must take effect at once and cannot 
be postponed. Even if the two sentences of 
one year to run consecutively be enhanced 
each to two years to run concurrently, 
these sentences would expire before the 
three years' sentence from 24th February 
1934. Under these circumstances, to remove 
any doubt that may exist in the minds of 
the Borstal School authorities or others as 
to the effect of sentences imposed during 
the currency of a term already being served 
and because the accused is already serving 
a term of three years, the sentences passed 
under C. 0. Nos. 72 and 73 of 1934 will 
be set aside as unnecessary. 

C.R.K./R.M. Order accordingly. 


V. 




Sree Rajah Kandregula Sreenivasa 
Jagannatha Rao Pantulu Bahadur 
Garu, Zamindar, Gazzavaram and 
Kalipatnam Estates — Respondent. 

Criminal Revn. Cases Nos. 382 and 383 
and Misc. Petn. No. 1259 of 1937, Decided 
on 20bh January 1938, from order of Court 
of Joint and First Class Magistrate, Narsa- 
pur, D/. 17th June 1937. 

(a) Criminal P. C. (1898), S. 145-Word» 
“actual possession” mean actual physical pos¬ 
session as distinguished from constructive poi* 
session — Possession through tenants is not 
actual possession within meaning of S. 145. 

The words "actual possession” in 3. 146 mean 
actual physical possession, oven though wrongfol. 
The words are sufficiently clear and can only 
mean possession in fact as distinguished from pos¬ 
session implied by law or constructive possession. 
Where the possession that is claimed by a party ^ 
proceedings under S. 145 is the possession of bis 
tenants, i. e. constructive possession and not 
actual possession, be cannot be said to be in pos¬ 
session of the land within the moaning of S. 145 : 
AIR 1928 Cal 610 and AIR 1928 Cal 344, Bel 

(P 655 0 2} 

(b) Criminal P. C. (1898), St. 145, 439- 
Party to proceedings under S. 145 admitting, 
that be it not in actual pottettion of land — 
Refusal by Magistrate to take further evidence 
adduced by party does not result in failure of 
justice so as to make order open to revision. 

Where in proceedings under S. 145, one of the 
parties admits that bo is not in actual possession 
of the land in dispute and that the only possession 
which he claims is that of his tenant, a refusal 
by the Magistrate to take any further evidence 
adduced by the party cannot be said to have 
resulted in failure of justice to the party, so as w 
make the order passed by the Magistrate open » 
revision : 3 C L J 478, Bel. on. [P 656 0 2} 

(c) Revision—Powers of High Court—Eapun^ 
ing of objectionable remarks—Language used 
by Magistrate making reference to one of the 
parties, although objectionable, not harib or 
uncalled for—High Court will not interfere in 
revision and direct remarks to be expunged. 

Where the language used by a Magistrate, in an 
order passed by him, making reference to o®® 
the parties, although objectionable, 
harsh or uncalled for as to be corrected ’ 

tho High Court will not interfere and expMga 
objectionaijle remarks In revision. All that c^ 
said is, that the Magistrate should have ® 
decorum and more restraint in q 8 ]. 

V. T. Eangaswami Ayyangar, K. 
swami Ayyangar, K. Kameswara 
Nugent Grant and A. Naraaimha Aiyar 

— for Petitioners. * o 

K. S. Jayarama Aiyar and N. M 
sundaram — for Respondent. 

Fablio Prosecutor — for the CroiOii' 
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Order. — These revision cases arise out 
of an order passed by the Joint Magistrate 
of Narsapur Division on 17th June 1937, 
under S. 145, Criminal P. C. regarding a 
dispute about a large extent of land which 
v?a3 till recently jungle or waste but has 
since been included in an irrigation project 
and has consequently increased in value. 
The dispute was between the zamindar of 
Gazzavaram and Kalipatnam estates and 
Mr. Addepalli Yenkataraman, respondent 
1 in the Court below, who describes him. 
self as a Barrister of the Ions of Court at 
Dublin and an advocate of this Court and 
others who claim under respondent 1. Res. 
pondent 1 himself claimed the land in dis. 
pute under a document which according to 
him is a perpetual lease executed in his 
favour by the petitioner zamindar in 1923. 
The Magistrate found that actual posses, 
sion was with the petitioner, and passed 
orders declaring that the petitioner is in 
possession and forbidding all disturbance 
of such possession by the other party. Res. 
pondent 1 is the petitioner in Criminal 
Revision Case No. 383 of 1937 and respon. 
dent 3 who claims under him as a tenant 
is the petitioner in Criminal Revision Case 
No. 382 of 1937. The criminal miscellane. 
ons petition is by respondent 1 objecting 
to certain remarks made against him in 
the order of the Magistrate and praying 
that they should be expunged. 

The only point which has been pressed in 
the revision petition is that the M^istrate 
acted irregularly and in fact, in disregard 
of the law, in not allowing respondent 1 
to adduce all the evidence which he wanted 
to adduce in support of his claim. Respon. 
dent 3 also raises the same point though it 
is not his case that he was not permitted 
to adduce all the evidence which he wanted 
to adduce; in other respects, there is no 
attack on the Magistrate’s jurisdiction or 
on the procedure followed by him during 
the inquiry. The learned Magistrate after 
examining respondent 1 found that respon. 
dent 1 was admittedly not in possession of 
the land in dispute and therefore did not 
allow him to adduce any further evidence 
and thereby protract the enquiry need, 
lessly. If, as a matter of fact, respondent 1 
was admittedly not in possession of the 
land in dispute or any portion thereof, it 
cannot be said that the refusal to take for. 
ther evidence on his behalf has resulted in 
any failure of justice, because, when the 
claimant himself hu admitte^y no case, 
any number of witnessee cannot improve 
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upon it. It is however argued by Mr. Grant 
that the admission made by respondent 1 
has been misunderstood by the learned 
Magistrate, and that this misunderstanding 
was also shared by respondent 1 himself 
when he made the admission; in other 
words, according to Mr. Grant, when res. 
pondent 1 admitted that he was not in 
possession for some time before the pre- 
liminary order of the Magistrate, what he 
meant was that he was not himself in 
actual physical possession and that he did 
not intend to abandon his claim to actual 
possession based on the actual possession 
which, according to • him, was with his 
tenants. Whether such ignorance of law ou 
the part of respondent 1, who is a Barris. 
ter-at-Iaw, can be said to be excusable 
is doubtful. The evidence of respondent 1 
shows that a good portion of the land had 
been sold by him, and be could not have 
reasonably believed that the possession of 
his vendee was his possession even in the 
eye of the law. 

I think however that respondent 1 really 
meant only to admit that he had no actual 
possession of the land in dispute, and that 
he did not intend to give up or abandon 
the claims of those who claimed under him. 
But that does not mean that be had any 
real claim to actual possession himself. The 
words “actual possession" found in S. 145, 
Criminal P. C., have been considered in 
several cases and one of such cases is 56 
Gal 290^ which was decided by a Full 
Bench of the Calcutta High Court in 1928. 
It was there held that the words “actual 
possession' mean actual physical posses, 
sion, even though wrongful. In 55 Cal 826^ 
it is realistically described as the possession 
of a man who has his feet on the land, who 
is sowing it and so on. The words are in 
my opinion suthcieotly clear and they can 
only mean possession in fact as distio. 
gnished from possession implied by law, or 
constructive possession. 

It has been argued that the tenant’s 
aotoal possession is the landlord’s actual 
possession, but it is conceded that if the 
dispute about the land is between a land, 
lord and his tenant, this doctrine cannot 
possibly be applied. The exception has ad. 
mittedly to be made in the case of a dispute 

1. Agni Komar Das v. Maotazaddin, (1926) 16 
A IB Cal 610s:1131 0 181=66 Cal 290=16 
0 L J 193 (F B). 

a. Ambar All v. Piran All, (1928) 16 A I B Cal 
811=10910 281=29 Or L JT 668=65 Cal 626 
=17 0 L J 288=82 OWN 276. 
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lictwccn co-owners inter se. I am unable to 
accept the view that the Legislature meant 
by the woi'ls 'actual possession’ one thing 
in a certain set of cases and another thing 
in another set of cases ; that, in other 
words, in disputes between landlords and 
tenants or between co-owners they mean 
one thing, whereas in disputes between 
other persons, they mean another. The 
meaning of the words must be the same in 
all cases. The question is whether respon. 
dent 1 can bo said to have l^ad actual pos¬ 
session on the date of the preliminary 
order. The only possession which he claimed 
was the possession of his tenants, that is to 
say, constructive possession as distinguished 
Ifrom actual possession. The tenants were, 
moreover, parties themselves and they had 
every opportunity to adduce evidence in 
support of their claim of actual possession. 
In these circumstances, it is impossible to 
say that there has been any failure of 
ijustice by reason of the refusal of the 
Magistrate to allow respondent 1 to adduce 
further evidence. In fact it would appear 
tliat a good many of the witnesses cited by 
respondent 1 were actually examined on 
hohalf of respondent 3 and in this way 
there has been really no prejudice to res¬ 
pondent 1. 

Mr K S. Jayarama Ayyar has brought 
to my notice the case 3 C L J 478^ in 
which there was a similar refusal by the 
Magistrate to examine certain witnesses 
proauceel by the petitioner in support of 
his claim. A Bench of the Calcutta High 
Court held that as the petitioner’s case had 
broken down after the examination of the 
petitioner and his chief witness, the Mag.s- 
trate was entitled to exercise bis discretion 
and refuse to allow further witnesses to be 
examined on the side of the petitioner. 
The present case is really a stronger case, 
because there was not merely the breaking 
down of the case, so to speak, but the 
actual giving up of his case by the claimant 
himself, namely respondent 1. He chose 
to rest his case entirely on the actual pos- 
session of his tenants and not on any 
actual possession of his own. It is not 
quite clear, moreover, that witnesses were 
actually tendered by him for examination 
and that the Magistrate refused to take 
their evidence. It is possible that what 
really took place was that the Magistrate 
declined to issue further process. Whatever 

8 . Samir Sheikh v. Jahed Sheikh, (190C) 3 0 L J 
478. 
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it may be, and oven assuming that the 
Magistrate was not justihed in the cir. 
cumstances in refusing to allow further 
evidence to bo adduced in support of res¬ 
pondent I’s claim, I am clearly of opinion 
that there has been no failure of justice by 
reason of such refusal in the circumstances 
of the case, and there is therefore no reason 
to interfere in revision, in view of the pro¬ 
visions of S. 537, Criminal P, C. Criminal 
Revision Cases Nos. 382 and 383 of 1937 
are accordingly dismissed. 

The remaining petition for expunging 
certain remarks does not require detailed 
consideration. No doubt the learned Magis. 
trate has used strong language in describing 
respondent I’s evidence and conduct. Mr. 
K. S. .Tayarama Ayyar contends that the 
language is nob stronger than the occasion 
called for, while the petitioner's advocate 
contends otherwise. It is certainly a matter 
in which there can be a reasonable differ¬ 
ence of opinion, and I must say that the 
language is nob so objectionable or uncalled 
for that I should correct it judicially. I have 
to say at the same time that the learned 
Magistrate would have done well if he had 
observed greater decorum and more res¬ 
traint in choosing his words. I do not think 
the learned Magistrate intended to wound 
the feelings of respondent 1 by referring to 
his "muddled brain" and describing him as 
"the villain of the piece" and the origin 
of the whole trouble” and it cannot be said 
in tbe circumstances of this ease that cnti* 
cizm and even strong criticizm, of respon¬ 
dent I’s conduct and evidence was out of 
place. All that can bo reasonably urged is 
that the criticizm might have been more 
mildly worded, but this is not to say that 
the criticizm actually levelled was so barsn 
that it should be revised or corrected m 
revision. This petition is also therefore 
dismissed. 

C k.k./r.m. Petition dismissed. 

A. I. R. 4938 Madras 656 

Born J. 

In re Kannegati Chowdarayy<i o,n 
another — Appellants. , 

Criminal Appeals No. 466 and gj 
1937, Decided on 22nd February 1^^' 
against sentences of Sess. Court, Cxoo 
Division, in Case No. 22 of 1937. 

(.) Pen.l Code (1860), S.- 36|. 

Accused convicted under o. 
deceitfully enticed away hi« own « . j hy 

custody of his mother, who wa* des 
him and in whose custody child wa« 
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•birth for more khan three years—No proof of 
purpose for which child was taken away—Con¬ 
viction held not proper. 

A person who is in fact the father of the child 
alleged to have been kidnapped by him and there¬ 
fore in law entitled to the lawful custody of the 
child does not come within the scope of S. 361 
and his act in taking away the child from the 
keeping of the mother docs not amount to an 
oSence of kidnapping from lawful guardianship. 

[P 658 C 2] 

Where the accused was convicted under S. 363 
for having deceitfully enticed away his own child 
from the custody of his mother, who had been 
deserted by him, and in whose keeping the child 
•Ixad been since its birth for more than three years 
and all that was proved was that the accused got 
by deceitful means the child from the custody of 
his mother to his own and there was no proof of 
the purpose for which the accused caused the child 
• to be taken away from the keeping of the mother : 

Held that the accused was wrongly convicted 
■under S. 363. as his act did not amount to an 
offence under 8. 361 '.AIR 1931 Cal 446 and 
AIR 1919 All 36, Bel. on. [P 669 0 1] 

(b) Evidence Act (1872), S. 105-Evidence 
■for prosecution itself showing that act of 
accused falls under exception in Penal Code— 
Accused need not prove that it falls within any 
-exception. 

Under S. 105. It is no doubt the duty of the 
accused to show that his offence falls within any 
of the exceptions in the Penal Code but where it 
appears from the prosecution evidence itself that 
the act falls within an exception, the accused will 
>be clearly relieved of the burden. [P 669 0 IJ 

S. Yepa, N. Y. B. Sankara Eao and T. 

Kriahnamurthi ^ for Appellants. 
Public Prosecutor — for the Crown. 

Judgment.—This is a case of an unusual 
kind. In fact I am informed that it is the 
■first case of its kind. The appellant in C. A. 
No. 466 of 1937 was accused 1 and the 
appellant in C. A. No. 465 of 1937 was 
accused 2 in S. C. No. 22 of 1937 on the 
file of the learned Sessions Judge of Gun. 
■tur. Along with them two Mahomedana 
were tried and the charges upon which 
they were put up for trial were that 
accused 1 kidnapped a minor boy from 
lawful guardianship with intent that he 
•ehould be murdered (S. 364,1. P. C.). Ac. 
cused 2, 3 and 4 were charged with abet, 
ment of this offence. The learned Sessions 
Judge found accused 1 guilty of an offence 
under 8. 863,1. P. 0. holding it nob proved 
that the kidnapping was in order that the 
r little boy might be murdered. Accused 1 
has been sentenced'to 7 years' B.I. Accused 
2 was convicted of abetment of the offence 
under S. 363, I. P. C. and sentenced to 
five years’ B. I. Accused 3 and 4 were 
acquitted. The remarkable feature of this 
• case is that accused 1 is the father of the 
'^y. whom he is said to have kidnapped 

1988 M/83 & 84 


from the keeping of the boy’s mother 
(P. W. 1). P. W. 1 and accused 1 were 
married several years ago and according to 
P. W. 1 her husband deserted her. She 
filed a suit for maintenance and this was 
compromised on terms by which accused 1 
gave her some land to defray her costs and 
some additional land for her maintenance. 
This compromise took place on 19th July 
1933 and in 1936 P. W, 1 put the decree 
in execution and got delivery of the lands. 
In the meanwhile in 1935 accused 1 bad 
filed a suit in the Court of the District 
Munsif, Guntur, to set aside the com. 
promise entered into in July 1933 on the 
ground that it had been obtained by fraud. 
A copy of the plaint has been filed as 
Ei. L and it shows that accused 1 alleged 
that bis marriage with P. W. 1 had never 
been consummated, that her child was 
illegitimate, and that she was actually 
pregnant as the result of adulterous inter¬ 
course at the time the compromise took 
place. The plaint was dated 22nd Novem. 
ber 1935. In that it is alleged that P.W. I’s 
son was born on 2nd January 1934. 

In these circumstances on 11th April 
1937 it was alleged that accused 1, with 
the help of the other three, kidnapped his 
own son from the guardianship of the little 
boy's mother. Learned counsel for the 
appellants has argued that the evidence of 
P. Ws. 1 to 5 who speak to the kidnapping 
ought not to be accepted. P. W. 1 is the 
mother of the child; P. W. 2 is a woman 
with whom P. W. 1 was lodging while she 
was in Guntur for the purposes of her 
litigation : P. W. 3 is another woman who 
was lodging in the same house, and P. Ws. 4 
and 5 are boys aged 13 and 11 respectively 
who were employed in sweetmeat shops 
in Guntur. The boys described how accused 
2 picked up the child in front of their 
shops, took him down a side lane and 
hand^ him over to accused 1. These two 
boys picked out accused 1 and 2 at an 
identification parade which was held on 
12th April and there is really no reason 
for rejecting their evidence. In addition to 
this there was a confession (Ex. C) made 
by accused 2 to the Taluk Magistrate, 
Guntur, on 17th April. The learned Ses. 
sions Judge discarded this confession on 
the ground that the Taluk Magistrate had 
not in spirit observed the proper precau- 
tions to ensure that the confession should 
be voluntary. Mr. Yepa who appears for 
the appellants contends that the learned 
Sessions Judge was right. The learned 
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Public Prosecutor on the other hand con. 
tends that the learned Sessions Judfie was 
wronq, and that there are do proper reasons 
for supposing accused 2’3 confession to have 
been anythinj^ but voluntary. I do not seo 
any necessity to discuss this question at 
len^ith, Ijecause I am sati.sliod, as the 
learned Sessions Judge was, that tho other 
evidence in tho case is sutJicieut to establish 
the fact. 

The facts proved therefore are that the 
little boy (tho son of accused 1 and P. \V. 1), 
who had been brought up by his mother 
from the date of his birth, and who was in 
her keeping on 11th April 1937 was taken 
from her keeping by accused 2 who handed 
him over to accused 1, and who must of 
courso have been acting under instructions 
from accused 1. Accused 1 does not now 
deny the paternity of the child. Ho alleges 
that he was ill-advised when he 61ed his 
suit against his wife. He says that the 
plaint was not drafted on his own instruc¬ 
tions but on the advice of his pleader's 
clerk. This is not of course true. The 
pleader was examined as P. W. 12 and he 
testified that the plaint (Ex, L) was pre- 
pared in accordance with the instructions 
of accused 1. His evidence is no doubt 
true. The interesting question which arises 
IS whether in these circumstances accused 
1 can be held guilty of an offence under 
S. 363,1. P. C. I am told that there is as 
yet no record of any case in which a father 
has been convicted of kidnapping his own 
child from the guardianship of the child's 
mother. I have therefore to decide the 
matter as well as I can without the assis- 
tance of any reported cases. There is no 
doubt of course that P. W. 1, the mother 
of the child, was on 11th April 1937 the 
lawful guardian of the child for the pur. 
poses of S. 361,1. P. C. The parties being 
Hindus, the father is the lawful guardian, 
whose rights of guardianship until they 
are taken away by a decree of a competent 
Court or surrendered by himself are para, 
mount to those of any other person. The 
father having acquiesced in the retention 
by the mother of the custody of this child 
from the date of bis birth for over 3 years 
and 3 months, the mother clearly comes 
vrithin the meaning of the explanation to 
Sec. 361, I. P. C. It was observed by 
Eankin C. J. in 58 Cal 897^ : 

I, Baharali Mahommad v. Kamizuddin Mabam- 
mad, (1931) 18 AI R Oal 446=1981 Cr 0 698 
=182 I G 246=32 Cz L J 888=68 Cal 897= 

86 0 W N 196. 
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I do Dot doubt at all that the explanation to 
S. 3G1 was intended to extend the meaning of the 
words 'lawful guardian’ beyond their ordinary 
Fcope. It is extended to include any person law* 
fully entrusted with the care or custody of such 
minor or other person. I do not doubt either that 
where, by consent of the relatives, a minor has 
been allowed to be in the custody of a particular 
relative, the definition given by the section will be 
satisfied.^ In such a case there may be no definite 
transaction of entrustment, but the consent of 
the relatives would be quite sufficient to make the 
guardianship lawful guardianship. 

Therefor© what we have proved in this 
case is that the child was in the keeping of 
his mother who was a lawful guardian 
within the meaning of S. 361,1. P. C., and 
that the child was taken or enticed away 
out of her keeping. S, 361 says that "who. 

oyer takes or entices.is said to 

kidnap ’ and there can be no doubt that 
the word "whoever" will include P. W. I's 
husband. But this is not quite sufficient. 
The exception to S. 361 states as follows: 

This section does not extend to the act of any 
persoQ who io good faith boliovos himself to be 
tho father of an illegitimate child, or who in good 
faith believes himself to be eatitled to the lawful 
custody of such child, uuleas such act is com* 
mitted for ao immoral or unlawful purpose. 

Now, if a person who in good faith! 
believes himself to be entitled to the Iaw-[ 
ful custody of a child cannot commit an: 
offence under S. 361, I. P, C., it seems toj- 
follow a fortiori that a person who is in: 
fact the father of the child, and therefore] 
in law entitled to the lawful custody of the 
child cannot come within the scope of Seo. 
361, I. P. C. In this case it can be said 
on behalf of accused 1 that he did not 
merely in good faith believe himself to be. 
entitled to the lawful custody of his child,' 
but that he was beyond the possibility of 
any challenge entitled to the lawful custody 
of the child, and that therefore his act in 
taking the child from the keeping of hisj 
mother could not amount to an offence 
of kidnapping from lawful guardiansbip-l 
I think this contention is correct. The 
learned Public Prosecutor has drawn my 
attention to the final words of the excep* 
tion to S. 361,1. P. G., "unless such act 
is committed for an immoral or unlawful 
purpose." He points out that according to 
the finding of the learned Sessions JudgOi 
accused 1 had a strong motive to get tho 
child away from his mother in order to 
stifle any suit for partition on behalf of the 
child. The learned Public Prosecutor sug¬ 
gests that this is an immoral or unJawfu* 
purpose, and invites my attention to the caso' 
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reported in 62 Cal 629. That was a case 
in which the father of an illegitimate child 
was said to have taken the child away 
from his mother at the age of ten days, 
in order to hush up a scandal. It was held 
that in such circumstances the father of the 
illegitimate child might not be protected 
by the exception to S. 361,1. P. C. There 
was however no decision in the case, the 
appeal being remanded for re.hearing, but 
I notice that in the judgment of Hender. 
son J. it is observed that it is for the prose¬ 
cution to show that the act was committed 
for an immoral or unlawful purpose. By 
S. 105, Evidence Act, it is of course the 
duty of the accused to show that his offence 
falls within any of the exceptions in the 
Penal Code; but where it appears from the 
prosecution evidence itself that the act 
falls within the exception, the accused will 
clearly be relieved of that burden. In this 
case the exception itself states that S. 361 
does not extend to the act of a person who 
in good faith believes himself to be entitled 
to the lawful custody of the child, unless 
such act is committed for an immoral or 
unlawful purpose; and that, as Hender. 
son J. observes, lays upon the prosecution 
the burden of proving that the act was 
committed for an immoral or unlawful 
purpose. 

Id the present case it cannot be said 
that the prosecution has established that 
the act of accused 1 was committed for an 
immoral or unlawful purpose. The charge 
against accused 1 was that he had caused 
this child to be kidnapped in order that he 
might be murdered, but the learned Sessions 
Judge has expressly found that that charge 
was not established. No other object was 
attributed to accused 1 and it is not in my 
opinion justifiable to say that even though 
he has not been proved to have intended to 
murder the child, yet he must have had 
some other unlawful or immoral purpose. 
In the absence of proof of the purpose for 
which the accused caused the child to be 
taken away from the keeping of bis mother, 
^all that we have proved is that the father 
of the child by deceitful means got the 
,ohild from the keeping of his mother to bis 
own. This in my judgment is not an offence 
,under S. 361,1. P. C. and I am fortified in 
ithis opinion by the reasoning of Bankin C. J. 
in the case in 68 Cal 897.^ The learned 
Chief Justice quoted with approval the 

9. MAhandxanath Cbaknvarti v. Emperor, (1986) 
63 Oal 626=89 0 W N 896. 


decision in 42 All as authority for the 
proposition that 

the explanation to S. 361 cannot bo used to mean 
that, as against a person who, in {act, is the civil 
guardian of tho minor, mere de facto guardianship 
can be set up so as to convict the real civil 
guardian of an oflence under S. 301. 

I therefore find that the appellant in 
C. A. No. 456 of 1937 has been wrongly 
convicted of an offence under S. 363,1. P. C. 
I set aside the conviction and acquit him. 
The conviction of the appellant in C. A. 
No. 465 of 1937 also for abetment must be 
set aside for the same reason. He is also 
acquitted. The appellants have been re. 
leased on bail and I direct that their bail 
bonds be cancelled. 

c.r.K./r.M. Conviction set aside. 


3. Emperor v. Sital Prasad, (1919) 6 A I R All 
36=54 IC 402=42 All 146=21 Or L J 50= 
18 A L J 64. 
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In re Peer Masthan Bowther 
Petitioner. 

Criminal Eevn. Case No. 417 and Cri. 
Eevn. Petn. No. 385 of 1937, Decided on 
4th February 1938, from judgment of Sub. 
Divisional Magistrate, Devakottai, D/. 8th 
March 1937. 

(a) Madras Local Boards Act (14 of 1920), 
S. 214 (2) — Warrant to attach property for 
arrears of tax—Facsimile stamp of President’s 
signature is sufficient. 

The omission of the regular signature of the 
President does not invalidate a warrant issued to 
attach certain property for arrears of tax. The 
affixture of a facsimile stamp is sufficient \ A I R 
2930 Mad 430, Expl [P 660 0 2] 

(b) Penal Code (1860), Ss. 166, 353 — War¬ 
rant need not be legal. 

Sections 358 and 168 do not pre.BuppoBe the 
existence of a legal warrant. There ie no duty laid 
upon bill collectors and other persons to make 
independent inquiries regarding the validity of the 
warrant A I B 1924 Mad 895 and 25 Mad 729, 
Disting.: AIR 1925 Mad 613, Ref.-, AIR 1917 
Mad 889 and (1936) M W N Cr 35, Bel. on. 

[P 660 C 2] 

B. Swaminatha Aiyar — for Petitioner. 

Public Prosecutor — for the Grown. 

Order.—The Panchayat Board of Tiru. 
patur issued a warrant to P. W. 1. The 
Bill Collector went to attach the property 
of a certain person, the brother of the 
accused named in the warrant in certain 
bouses. Two doors were attached in one of 
these booses and just as P. W. 1 was tak. 
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ing them, the accused opposed, and in the 
attempt to take the doors he caused injury 
to the foot of P. W, 1. For this tlie accused 
has been convicted hy the Sub-Divisional 
Maqistrate of Devakottai of an offence 
untler S. doO, I. P. C. The talui Magis. 
trate found him guilty under S. 186,1. P. C. 
also, hut the Rub.Divisional Magistrate, 
rightly holding that the offence under Sec. 
186,1. P. C., was included in the offence 
under S. 353, I. P. C., quashed the convic- 
tion under the lessor charge. It is argued 
in this petition that the warrant was illegal 
in that the property ordered to he distrain, 
ed did not belong to the per.son who was in 
arrears in the paymont of tax to the Pan- 
chayat and that tlie warrant was not sign, 
od l)y tho President hut contained only an 
impression of a facsimile rubber stamp of 
tho President. It is contended that on that 
account the accused was entitled to resist 
P. W. 1 and cannot be held guilty of any 
offence in defending his own property. 
According to S. 214 (2), Local Boards Act: 

Every license, pennission, notice, bill, summons 
or other document which is required by this Act 
or by any rule, byo-law or regulation made under 
it to bear tho .signature of the President or of any 
oflicer of Local Board shall be deemed to be pro¬ 
perly signed if it bears a facsimile of the signature 
of the President or of such oflicer as the case may 
bo, stamped thcroon. 

It is contended that this sub.section 
applies only to licences, permissions, notices, 
bills, summons and documents of a similar 
nature and not to warrants under which 
the right of a person to the possession of 
property is affected. The learned advocate 
for the petitioner contends that the prinoi. 
pie of ejusdem generis should be applied; 
but I am unable to think of any common 
classiBcation under which licences, per. 
missions, notices, bills aud sumneons may 
all be grouped. If it is possible to say that 
the specified documents belong to a parti, 
oular class of documents, then there would 
be some ground for the argument that only 
documents of this class are affected by this 
rule. With regard to the interpretation of 
the corresponding section of the District 
Municipalities Act, the ruling of Jackson J. 
in A I E 1930 Mad 430* has been referred 
to. The argument of Jackson J. is : 

It la clear from Appendix A. Sch. 4, District 
Municipalities Act, that the warrant must bear 
the signature of the chairman. Signature must be 
taken in its accepted sense of sign manual. The 
fact that in S. 2 (20), Civil p. p. sig n is used as 

1 . D. Madar Sahib v. Emperor, (1930) 17 A I R 
Mad 430=1930 Cr 0 836 = 124 I 0 189=31 
Or L J 689=63 Mad 509. 
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iucludiDg stamp has no bearing on the Madras 
Ibstrict Blunicipalities Act. The only departure 
from the general rule is that if tho chairman hap. 
pons to be illiterate under S. 3 (29), Madras Gene, 
ral Clauses Act. he may affix his mark. 

In other words Jackson J, thought that 
as the District Municipalities Act, unlike 
the Civil Procedure Code contains no special 
section conferring on the chairman the 
right to use the facsimile stamp, a warrant 
must be signed. It is clear therefore that 
the attention of Jackson J. was not drawn 
to the provisions of S. 327, District Muni, 
cipalities Act which contains provisions 
similar to those of S. 214, Local Boards 
Act. I hold that the aifixture of a facsimile 
stamp is sufficient; and the omission of the 
regular signature of the President did not! 
invalidate the warrant. On the question! 
whether the Panchyat Board had any right 
to attach this particular property the ac. 
cused has let in some evidence to show the 
existence of ill feeling between himself and 
the President of the Panchayat Board and 
the passing of correspondence about this 
house and other property; but even if this 
evidence be true, it does not follow that 
the property distrained did not belong to 
the person mentioned in the warrant. 
Even assuming that the property attached 
belonged to the accused and not to his 
brother, the warrantee, I would still be of 
opinion that the accused was rightly con¬ 
victed under S. 353.1. P. C. and that this 
section and S. 186. I. P. 0. do not pre- 
suppose the existence of a legal warrant. 
Section 186 runs : 

Whoever voluntarily obstructs any public ser* 
vant in the discharge of hU public functions shall 
be punished. 

It is clear that P. W. 1 was a public ser- 
vant and I do not think it can be doubted 
that he was discharging his public functions. 
He was armed with what appeared to be 
a legal warrant; and it was his duty to 
carry out the directions in the warrant and 
not to question it. There is no duty 
upon the bill collectors and other persons 
executing warrants to make independent 
enquiries regarding the validity of the 
warrant ; nor would it be possible for him 
to do so. To a charge under 8. 353| a 
defence based on the illegality of the war. 
rant would be even weaker; for 8.99,1. P* 0. 
does not give the right of private defen®® 
against a public servant acting in good 
faith under colour of his office though that 
act may not be strictly justifiable by law. 
Eeference has been made to three jndgmeol^ 
of single Judges in which it was held th®^ 
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if the act -was illegal the public servant 
could be lawfully resisted. Of these three 
decisions, that of Spencer J. in 47 M L J 
447^ can be distinguished on the ground 
that the village munsif who took the war- 
rant went beyond the terms of the warrant 
and executed it against a person not men. 
tioned in the warrant. In such a case he 
might not be protected. A Bench case relied 
on by the appellant is 25 Mad 729,^ where 
the manager of the landlord supported by a 
number of retainers, went to the tenants 
house and demanded payment of arrears. 
Upon failure of the tenant, the accused, to 
pay the rent demanded, the manager and 
others attempted to drive away the cattle 
of the accused. The accused objected and 
prevented this. It was held that there was 
no presumption that the act done was a 
lawful one and that it bad not been proved 
that the accused had committed any offence; 
but there was no question in this case of a 
public servant acting under colour of his 
office. The attention of the learned Judges 
who delivered the judgments reported iu 
67 M L J 610* and 48 M L J 97^ was not 
drawn to the decision of a Bench in (1916) 

2 M W N 183,® a case in which a survey 
officer inadvertently trespassed on some 
lands and began measuring it and planting 
stones. He was resisted in his act and it 
was pleaded that as the public servant did 
an unlawful act the accused was entitled 
to resist him. The learned Judges repelled 
this argument and carefully discussed a 
long catena of cases of this Court on the 
question as to how far a person was entitled 
to resist a public officer who was doing an 
act that was not legally justi&able; and 
they held that in Madras it had been held 
consistently that if the public servant act* 
ed in good faith, it would be an offence to 
oppose him even though be were acting 
illegally. That decision has recently been 
followed by King J. in 1936 M W N (Cr) 

5. Naneimham v. 6 ub>Inepector of Police, Fra* 

thipad, (1924) HAIR Mad 896=63 10 1007 
=26 Or L J 223=47 U L J 447. 

8 . Kiog.Emperor v. Qopalaswamy, (1902)26 Mad 
729=1 Welt 67. 

4 . Btinaiiarayana v. Thota Bimhadri, (1984) 21 
A IR Mad 664=1984 Or 0 1287=1521 0 461 
=67 M L J 610=86 Or L J 111. 

6 . Muragappa Naloker v. Emperor, (1926) 12 

AIR Had 618 = 86 10 286=26 Or L J 760 
=48 M;L j 97. 

6 . Public Froaeoutor v. Madhava Bhoujo Santo, 
(1917)4 A IB Mad 869 = 86 1 0 161 = 81 
U L J 805=(1916) 2 U W K 188=17 Or L 7 
481. 
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35.^ The result is that the petition fails and 
is dismissed. 

C.B.K./v.B.B. Petitio n dismissed. 

7. Simhadri Naidu v. Emperor, (1936) M W NCr 
35. 
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Madhavan Nair and Stodart JJ. 

Putti Ramachar and others — 

Appellants. 

V. 

P. V. Venkata Row and others — 

Respondents. 

Appeal No. 259 of 1932, Decided on 9th 
December 1937, against decree of Sub. 
Judge, Trichinopoly, in 0. S. No. 76 of 
1929. 

(a) Will — Construction — Will as it stands 
creating lawful and well recognized mode of 
devolution — It is not open to Court to draw 
inferences. 

Where a will as it stands creates a lawful and 
well recognized mode of devolution, the Courts are 
not at liberty to draw inferences. The testator 
must be held to have intended the legal efiects of 
his words. (P 662 0 2] 

(b) Religious Trust—Appointment of trustees 
— Religious trust created by will — Testator 
appointing his son as trustee without further 
directions — He must be deemed to have pres* 
cribed line of succession in that son and his 
heirs. 

Where a testator creating a religious trust by 
his will appoints bis eon to the office of the trus* 
tee without any further directions, be must be 
deemed to have prescribed a line of succession in 
that son and his heirs, although he does not make 
any provision for succession after that son’sdeatb. 
The will by implication makes provision for the 
appointment of trustees to succeed him and con* 
fers the office on bis heirs after him. The appoint, 
ment amounts to grant of a heritable trusteeship 
to the particular son and other sons of the testator 
cannot claim to be declared trustees on the ground 
that the appointment of the first trustee was only 
for his lifetime: 40 Cal 274 (PC), Bel. on ; Case 
law discussed. fP 664 0 1, 2) 

(e) Madras Hindu Religious Endowments 
Act (11 of 1927), Ss. 62,63 and 73— In cate of 
temple governed by the Act, reliefs for fram¬ 
ing scheme of management and for rendering 
of accounts by existing trustee cannot be claim¬ 
ed in ordinary suit for declaration of right to 
trusteeship — Court is not entitled to institute 
system of rotation entitling plaintiff to enjoy 
efface along with existing trustees. 

In the case of a temple governed by the provi¬ 
sions of the Hindu Religioue Endowments Act, 
i^iefs for framing of a scheme for future man^e- 
meot of the trust and for rendering of aooount by 
the exist ing trustees cannot be claimed iu anordl- 
nary suit for declaration of the plaintiffs* right 
to he appointed trustees. 8. 78 provides that no 
s^t In respect of administration or manag^ 
ment of a religious endowment shall be instituted 


Ramaohar V. Venkata Row 


G62 Madras 


Ramachak V. Venkata Row (Stodart J.) 


nxccpt as provulofj by ibe Act. There is no practice 
inexi«tono>und.-r which the Court can institute 
a system of nAition cntitliug the plaintiffs to 
^ijoy tlj,> <.:i,cp along with the existing trustees 
1 0 presmto a scheme by which the existing trus- 
te. - : h. uld L.- deprived of their offices, if onlv for 
H nine. 1 - not within the competence of a Civil 
M:rf in its ordinary jurisdiction. The Court 
how. ver will recognize and enforce a system of 
rotition which by the consent of co.trustcc has 
l<ceu in force for many year.?. Eut when no svstem 
of rotation exists, the only course open to a co- 
U-'?® to proceed under tho provisions of the 
Hindu Religious Kodowments Act in the case of 
religious institution, ami under S. 02, Civil p. C. 
in the ease of other charitable trusts : I I li 1936 

f f '■ 267 and 10 Aff 

425. Ucl. on. [P665 C 2] 

S. Eainaswamy Ivor for Appellants. 

T. V. Muthukrishna Iyer and K. G. Sri- 
t^ivasa Iyer for Respondents. 

Stodart J. — Plaintiffs are the appel. 
Iant.9. Their grandfather Ramachar had 
three sons. In 1891 he died leaving a will 
in which he founded a religious trust and 
appointed his second son Venkatasubba- 
rayar to carry out its objects, namely the 
building of a temple, the installation in it 
of certain idols and the regular conduct of 
worship of the said idols. Venkatasubba- 
rayar died in 1924 having performed the 
duties of trustee and was succeeded by his 
three sons, defendants 1 to 3, who have con. 
tinned in office till 1929 when this suit was 
hied. Plaintiffs are the sons of the youngest 
son of the founder. They seek to be declar. 
ed trustees on the ground that the appoint- 

ment by the testator of Venkatasubbarayar 

was only for his life, that on Venkatasub. 
barayar’s death in 1924 the office became 
vacant and the trusteeship vested in all the 
heirs of the founder, namely themselves, 
defendants 1 to 3 and defendants 5 and 6 
who are sons of Ramachar’s eldest son, and 
who now support the plaintiffs. The lower 
Court held that the appointment of Yen. 
katasubbarayar was for himself and his 
heirs. The appeal therefore is that the 
lower Court is wrong in its interpretation 
of the will. Other questions have been 
raised but this is the principal question 

which we have to decide. The relevant 
clauses of the will are : 

I bav8 set apart the undermentioned lands (or 

charity; for the cost of building Hannmanthem' 

yen s temple; for the worship and the daily upkeep 

of the seme. For the purpose of oondnoling this 

Vonkatasubbarayar, has 
been appointed to the management ; 

and again : 

h^ appointed.Venkatasub- 

son as. manager to administer 
the chanties out of the dedicated properties if the 


&. I. B. 

p.'^id chanties be not conducted properiy the lead, 
ing persons in tho village shall intervene and con. 
duct the said charity properly. The Madhwas 
(U>tatoc was a Madhwa Brahmin) shall take an 
interest in the affairs of this charity and see that 
the puja and other duties to the God are performed 

• ... My sons Venkatarayar, 
V enkatasubbarayar and Venkataramanachar shall 
have no right whatever in the properties dedicated 
to the said charities, the properties given as etri* 
dhanam to my daughters and the properties set 
.apart for the puja of Lakshminarayanaswami and 
lianumantarayaswatDi. 

Appellants' case briefly is that according 
to the law as established by the leading 
cases of the High Courts in India the 
appointment of a trustee without indicat. 
ing how the trust is to devolve after his 
death confers on him a trusteeship only for 
life. It will be necessary therefore for us to 
examine the authority cited in support of 
this proposition. The learned Subordinate 
Judge in construing the will observes that 
if the testator had wished his eldest and 
youngest sons to participate in the manage- 
ment^ of the trust after Venkatasubba. 
rayar s death he might well have made a 
provision to that effect in the will itself. 
We might add that he might also have 
iDade a similar provision in favour of his 
existing grandsons, the present defendants 
£^and 6 — then aged 12 and 7 respectively 
since in the natural course they were 
likely to survive their uncle. We think these 
omissions do lend support to the inference 
that the testator intended the heirs of 
Venkatasubbarayar to be his successors in 
the office of trustee. Moreover in the clause 
in which the testator makes provision for 
the conduct of the trust in the event of 
Venkatasubbarayar’s misconduct, the omis- 
Sion of testator’s eldest and youngest sons 
IS, we think, signifleant. The duty of inter¬ 
vention is cast on the leading men of the 
village. H may be inferred that if the testa¬ 
tor had intended bis two other sons to be 
trustees on Veukatasubbarayar’s death he 
would have thought them 6t to supersede 
Venkatasubbarayar in the event of the 
latter’s misconduct. If however the will as 
it stands creates a lawful and well recog¬ 
nized mode of devolution we are not at 
liberty to draw these inferences. The testa¬ 
tor must be held to have intended the legal 
effect of his words. 

It may also be surmised that on Venkata¬ 
subbarayar’s death plaintiff 1 and defen- 
dant 5 at least were not very certain of 
their right to succeed him in the office of 
trustee. For plaintiff 1, within six weeks 
of Venkatasubbarayar's death, set up an 
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alleged \9ill,Ex.H,in which Venkatasubba. 
rayar is made to appoint his nephews as 
■well as his own sons to be trustees after 
his death. Defendant 5 appears as an 
attestor of this will. Plaintiff 1 sent it to 
the Collector for safe custody — a novel 
method of publishing it—but after that no 
■one has attempted to enforce its terms up 
to the time of this suit when it is put 
forward by plaintiffs in support of their 
• case. The lower Court has found it to be 
a forgery and that decision has not been 
appealed against. If plaintiff 1 and defen¬ 
dant 5 thought that they had a clear right 
to share in the trusteeship why did they 
fabricate this will ? It remains to examine 
the cases which the appellants have cited 
in support of their case, 40 Cal 251/ cited 
in the lower Court and also before us, does 
not in our opinion help the appellants. The 
■•trust there was founded by the members of 
■a Hindu family at the time of partition, 
in the partition deed and in a trust deed 
drawn up 12 years later there were provi¬ 
sions which showed that the family as a 
fbody intended to retain control of the trust. 
Nor was it contended by any party to the 
suit that after the death of the shebait who 
was first appointed, the office devolved on 
'his heirs. Bo far as we can see that case 
is only relevant to the present discussion 
tbecause it reiterates a rule laid down in 
1890 by the Judicial Committee in 17 Cal 
3^ which is : 

According to Hindu law, when the worship of a 
Tbakur has been founded, the office of sbebalt is 
tbeld to be vested in the heirs of the founder, In 
•default of evidence that be has disposed of it 
otbsrwise, or there has been some usage, course of 
dealing or some circumstances showing a different 
inode of devolution : Bee p. 20 of the report. 

Another case cited here on appellants' 
Ibehalf is 11 C L J 2/ There the rule is 
laid down that when the established line 
of succession fails the management of the 
trust reverts to the representatives of the 
founder. See p. 12 of the report; 


According to the first of these cases 
therefore the trusteeship vests in the foun¬ 
der’s heirs when the mode of its devolution 
has not been laid down by its founder and 
is not governed by some usage or course of 
dealing. According to the second case the 
trusteeship vests in the founder s heirs 
when the mode of devolution prescribed by 
the founder fails by reason of the line of 
succession dying out. 22 C Li J 404 is an 
example of the first rule. The testator left 
the property to the idol appointiug as exe¬ 
cutors in succession his widow, his youngest 
son, and lastly an elder son Brojendra. He 
did not provide for the devolution of the 
office after Brojendra’s death. The Calcutta 
High Court held that on that event the 
trusteeship vested in the founder s heirs. 
But the question in the case now under 
appeal is whether in appointing his son to 
the office, though he did not make any 
express provision for the succession after 
that son’sdeatb, the testator must be held to 
have prescribed a line of succession in that 
son and his heirs. Learned counsel for the 
respondent contends that this is the proper 
interpretation of the will and that his view 
is fortified by the decisions of the Privy 
Council. We think he is right. 41 Mad 296 
dealt with the case of a grant for charitable 
purposes by the then Rajah of Tanjore to 
his family priest. Plaintiff was one of the 
natural heirs of the hat Curu and bp 
ed to be entitled as such to participate in 
the management of the charities. The Judi¬ 
cial Committee held that having regard to 
the nature of the charity and the manner 
in which the office of trustee was dealt with 
by the British Government on the cessa. 
tion of the Tanjore Raj, the grant devolved 
on that one of the heirs who was the holder 
of the priestly office for the time being. It 
is clear that the Judicial Committee would 
have decided in the plaintiffs’ favour, if it 
had not felt compelled to construe the grant 
in the sense stated. It sets out first the 
general proposition in the following words: 


The representatives of the foonder have from 
1813 exercised control direct or Indirect over the 
enanagement of the endowment and It Is difficnlt 
to appreciate how it can serionsly be contended 
that they have no right to Intervene when it is 
found that the sucoeeslon to the office of trustee 
has wholly failed. 

1 . Raj Krlsban Dey v. Bepln Beharl Dey, (191S) 
40 Oal 251=18 1 0 961=17 C L J 189. 

9. OoBsaml Brl Gridbarjl v, Bomanlaljl Qossami, 
(1690) 17 Cal 8=161 A 187=6 Bar 850 (P 0). 

Sitsl Das Babajl v. Pratap Ohandre Barma, 
(1909) 11 0 L } 2=8 10 408. 


With regard to what are called private charities 
such as endowments for the support of the family 
Idol, the law as laid down by various decisions in 
India and apparently accepted in one case by the 
Privy Connell, liamanatha Chelly v Murugappa 
CheW/ is that if there is no contrary p rovision In 

4. Eunjamani Dasi v. Nekunja Bebatl, (1916) 8 
A 1 R Cal 312 = 82 IC 823=22 0 L J 404= 


20 0 W NSW. , 

6 v BethnraiDftswaifiiar v. MeroswaiBiar, liynj 
4 A I R P 0 190=48 I 0 806=46 I A 1 = 41 

•Mad 296 (PC). ^ 

6 . (1906) 29 Mad 283 = 88 IA 189 = 16 M L J 

266 (P C). 
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the originnl i^rnnt the right of macagement passes 
to the natural heirs of the original grantee. 

Then the Committoe states briefly its 
rc;won for not applying this rule to the case 
befoi 0 it; 


The devolution of the management to the heirs 
of the original donee was inconsistent with the 
purpose of the founder when be created the endow¬ 
ments. 


It is contended for the appellant that 
this was a case where the endowment had 
already descended from father to son seve- 
ral times and was admittedly hereditary. 
But there is no doubt that the Privy Council 
were considering the terms of the original 
grant which was “to my royal priest 
Sethubhaswami.” We would observe paran. 
thetically that the expression “private 
charity" in the passage first quoted above 
means a charity founded by a private per. 
son. HaincLTicLthcLn Chetty v. MuTv.gn'ppd 
Chetly,^ cited by the Privy Council as an 
example of such an endowment, relates to 
the founding of a public temple as in the 
case we are now considering. It is reported 
in 29 Mad 283.*^ Then there is the case, 40 
Cal 274,^ than which nothing could be 
more decisive against the appellants’ case. 
As here, the trust was founded by a will; 
as here the testator provided that his son 
should be shebait (though not before 
attaining his majority); and, as here, the 
testator made no provision for the devo. 
lutlon of the office in succession to his son. 
It was held in the High Court of Calcutta 
that : 

The will nowhere gives the son an absolute 
right to the shebaitship on attaining majority. 
We consider that ho had only under the will a 
right to the shebaitsbip for his life. 


In the Judicial Committee the judgment 
is ; 

Their Lordships are of opinion that the decision 
of the High Court cannot be supported. There is 
in their Lordships' view an absolute gift of the 
shebaitsbip to the son, Mukunda Murari Pal 


The plaintiff in that suit was the son of 
Mukunda Murari Pal, and he claimed to be 
entitled on the death of his father, and his 
claim succeeded. The case of Zunjamani 
.past in the Calcutta High Court was deci. 
ded after the foregoing decision in the 
Privy Council; but the learned Judges who 
decided it did not in terms explain how the 
A ^ before them differed from the facts in 
40Cal 274. There is obviously a difference. 
The succession prescribed was to the testa- 


7. Tripuari Pal v. Jagat Tarini Dasl, (19131 40 
Cal 274 = 17 I 0 696 = 40 IA 87=17 C L J 
159=17 OWN 146 (P 0). 


tor's widow, then to his youngest son and 
lastly to an elder son Brojendra. Nothing, 
was said as to the succession on Brojendra’s- 
death. And the learned Judges who deci. 
ded the case held that on that event the- 
shebaitsbip vested in the heirs of the testa, 
tor. At the end of their judgment however 
referring to 40 Cal 274,^ they observed ; 

Precisely the same result follows if we hold, oc 
the authority in 40 Cal 274,” that the shebaitsbip 
vested absolutely in Brojendra and on his death 
devolved on his heirs, namely his four surviving 
brothers. 

For, it so happened that the heirs of 
Brojendra were also the heirs of the foun¬ 
der. Learned counsel for the appellant has 
also relied on certain observations made by 
a Bench of this Court in 1928 M WN 127.® 
By a compromise in a partition suit which 
was embodied in the decree two brothers' 
Upendra and Ramakrishna set apart some- 
properties for religious purposes and agreed 
that Ramakrishna was to be the trustee. 
In the event of his misconduct, it was pres, 
cribed that the younger brother Upendra- 
should take possession of the endowed pro¬ 
perty and perform the duties of the trust 
and moreover that he was at liberty to do 
this by way of execution of the decree itself. 
Ramakrishna made default and Upendra 
proceeded in execution to recover the pro- 
perties. Before he had completely done sc 
he died. But before he died he executed a 
trust deed and a will in favour of his son 
Venkatarayya appointing him trustee and- 
empowering him to continue the execution. 
On an application in execution by Venkata, 
rayya the Courts held that he was notr 
entitled to be trustee and not entitled as- 
such to proceed with the execution. In thfr 
course of that decision Kumaraswami Sastri 
and Wallace JJ. said : 

The general rule of law is that the founder of a* 
trust or his heirs have got the right to appoint 
trustees in case of failure of trustees, or where the- 
deed of trust does not make provision for the- 
appointment of trnsteea to succeed the incumbents- 
meutioned In the deed. 

Stress is laid by learned counsel for the 
appellants on the last clause. But the res. 
pendent's case it that where the deed con. 
fera the trusteeship on the founder’s son 
without further words, it does, by impHcft* 
tion, make provision for the appointment 
of trustees to succeed him. It confers the 
office on his heirs after him. The strongest, 
ease relied on for the appellants is 49 Cal 

8 . Venkataraya Prabhu v. Vasudeva Prabhu, 

(1928) 15 A I R Mad 897=108 I 0 294s=192» 

M W N 127. 



Madras 665 


1938 Eamachae v. Venkata Eow (Stodart J.) 


459.® A Hindu testatrix appointed her 
grandson Udoy Chand to perform the wor. 
ship of an ancestral idol out of the income 
of certain Government securities, and the 
worship of another ancestral idol out of the 
income of a certain garden, purchased in 
the idol’s name and of two houses which 
by the will were gifted to Udoy Chand 
himself. Their Lordship of the Privy 
Council held that the will was most ob¬ 
scure but agreed with the Calcutta High 
Court that no heritable shebaitship was 
established by it. There is no indication in 
this judgment that the facts were regarded 
as the same as the facts in 40 Cal 274’ or 
that the rule laid down in that case was 
intended to be modihed. All we can say is 
that without knowing more of the details 
of the will by which the trust was founded 
and of the reasons which induced the Cal¬ 
cutta High Court to interpret that will in 
the way it did, we are unable to hold that 
this case helps the appellants. We do not 
think it necessary to refer to the other cases 
which with considerable learning have been 
expounded by learned counsel on both sides. 
On the merits we think this appeal must 
fail. The appointment of Yenkatasubbara. 
yar amounted to a grant of a heritable 
trusteeship. 

Before concluding there are some other 
points of the lower Court’s decision which 
we must briefly notice. Plaintiffs in addi- 
tion to the main relief, namely the declara- 
tion of their right, prayed that a scheme 
should be framed for the future manage¬ 
ment of the trust and that defendants 1 
to 3 might be directed to render account 
of their management. But these latter 
reliefs cannot be obtained in an ordinary 
suit since the suit temple is governed by 
the Madras Hindu Eeiigious Endowments 
Act. 8. 78 of that Act sub-s. (3) provides 
that no suit in respect of the administra. 
tion or management of a religious endow, 
meat shall be instituted except as provided 
by this Act. And under sub-s. (l) it is the 
Hindu Beligioua Endowment Board itself 
or some person having interest and haying 
obtained the Board's consent who is com. 
petent to institute a suit to obtain a decree 
directing accounts and inquiries. As for the 
framing of a scheme of management that 
is governed by Ss. 62 and 68 of the Act. 
Nevertheless it is contended by learned 
counsel for the appellants that in a private 

9. Gopal Lsl Sett ▼. Pnraaohandra Baeak, (19S2) 
9 AIR P 0 9fi8=6T 10 691=491A 100=49 
Oal 469 (P 0). 


suit for the oiBco of trustee the plaintiff can 
obtain a decree settling a scheme so long 
as the scheme involves only the method in 
which the plaintiff is to enjoy the office 
along with existing trustees. It is urged 
that it is the practice in such cases for the 
Court to institute a system of rotation. We 
do not admit the existence of any such: 
practice. To prescribe a scheme by which' 
the existing trustees should be deprived of 
their oflice if only for a time is not within' 
the competence of a Civil Court in its ordi¬ 
nary jurisdiction. A trustee can be removed 
only by a suit under S. 73, Hindu Eeligi-i 
ous Endowments Act. Before that Act he' 
could be removed only by a suit brought 
under the provisions of S. 92, Civil P. C. 
See 27 Mad 192*^’; 

Tbc view that one of eovetal co.trustees is not 
entitled to ask a Court to partition the duties of 
the trust between himself and his co-trustees so as 
to give him the exclusive possession and manage- 
meat for (say) six months in the year putting the 
other trustees entirely aside .... is one to which 
no exception can be taken. 

See also 32 Mad 167,“ and the earlier case 
in 19 All 428,*® which are direct autho- 
rities on the point. The Court however will 
recognize and enforce a system of rotation 
which by the consent of co.trustees has 
been in force for many years. Bee again 27 
Mad 192*® and also the recent case in 70 
M L J 424.*® But where no system of rota, 
tion exists the only course open to a co- 
trustee who wishes to have one established 
is to proceed under the provisions of the 
Hindu Eeiigious Endowments Act in the 
case of a religious institution and under 
S. 92, Civil P. C. in the case of other chari¬ 
table trusts. Lastly we would observe that 
one finding of the lower Court is wrong. It 
held that the suit was barred by S. 73, 
Hindu Eeiigious Endowments Act as it waa 
a suit for the appointment of additional 
trustees. It is not a suit of that nature. 
This finding is not supported by learned' 
oonnsel for the respondent. In the result 
the appeal is dismissed with costs of rea> 
pendents 1 to 4. 

C.R.S./R.M. Appeal dismissed. 


10. Ramanatbsn Chetty v. Murugappa Ohetty, 

(1904) 37 Mad 192=18 M L J 841. 

11. Tbandavaraya Plllai t. Bbunmagam Pillai, 

(1909) 82 Mad 167=2 10 841=19 M L J 69. 
13. Bri Baman Lalji v. Sri Qopal Laljl, (1697) 19 
All 428=1897 AWN 103. 

18. Alaaioga Bbattar v. VenkataBodarBana Bbat- 
tar, (1936) 28 A I R Mad 394=164 10 83=70 
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Lkacii C. J. and Madhavan Nair J. 

Sukkira Goioidan and others — 

Petitioners. 

V. 

Piilani Goundan — Respondent. 

Civil Misc. Petn. No. 4682 of 1937, De. 
cided on 2nd March 1938, for leave to 
appeal to His Majesty in Council afiainst 
decree of High Court, D/. 28th July 1937. 

^ Civil P. C. (1908), S. 110, Cl. 2 - Suit 
for partilion of property worth more than Ri. 
10,000—Decree of High Court declaring plain* 
tiff's share to be of value less than Rs. 10,000— 
Leave by defendant to appeal to Privy Council 
challenging decree—Case does not come under 
Clause 2, 

lu order to satisfy the couditions of S. 110, 
Cl. 2, the suit must involve rights and claims 
to property which rights and claims aro worth 
Rs. 10.000 and upwards and not the rights aOect* 
iog property whose value as a whole is Rs. 10,000 
or upwards. (P 667 C 1) 

Where therefore In a suit for partition of pro* 
perty worth more than Rs. 10.000 a decree is passed 
by the High Court declaring the plaintiff to be 
entitled to a share worth loss than Rs. 10,000 and 
the defendant wishes by an appeal to Privy 
Council to cballengo the decree, the case docs not 
come under Cl. 2 of S. 110 as the value of the 
claim is less than Rs. 10.000, though the value of 
the property as a whole is more than Rs. 10,000: 
A I li 1018 Mad 632, Foil. ; Case law discussed. 

[P 666 Cl; P 667 Cl] 

T. V. MuthukrUhna Aiyar and P. N. 
Appuswami Ayyar — for Petitioners. 

K. Periaswami Goundar — for Pespon, 
dent. 

Leach C. J.—This is an application for 
a certi6cate for leave to appeal to His 
Majesty in Council. The suit out of which 
this petition arises was 61ed by the respon. 
dent in the Court of the Subordinate Judge 
of Dindigul for the partition of the estate 
of a joint family of which he claimed to be 
a member. He valued the estate as a whole 
at Bs. 25,987 and his own share at Rs. 
8662-5*4. The petitioners who weredefen. 
dants denied that the respondont was a 
coparcener, and their defence prevailed in 
the trial Court. On appeal to this Court, 
however, it was held that the respondent 
was a coparcener and was entitled to have 
delivered to him property of the value of 
Rs. 5162*5.4. The petitioners challenge the 
correctness of this Court's judgment and 
wish to appeal to the Privy Council. The 
only question which falls for decision is 
whether the case falls within Cl. 2 of S. 110, 
Civil P. C. The section reads as follows : 

In each of the cases mentioned in Ols. (a)and(b) 
of S. 109, the amount or value of the subject 


matter of the suit in the Court of first instance 
mu<t be ten thousand rupees or upwards and the 
amount or value of the subject matter in dispute 
on appeal to His Majesty in Council must be the 
same sum or upwards, 

or the decreeoffitjal order must involve, directly 
or indirectly, some claim or question to or respect¬ 
ing property of like amount or value, 

and where the decree or final order appealed from 
aflirms the decision of the Court immediately 
below the Court p.assing such decree or final order, 
the appeal must involve some substantial question 
of l.aw. 

The learned advocate for the petitioners 
rightly concedes that the subject matter of 
this suit does nob amount to Rs. 10,000, 
the subject matter being merely the share 
of the respondent in the estate. Therefore 
the case does not fall within Cl. 1. Bnt 
he says that the decision of this Court on 
appeal does involve some question respect¬ 
ing property worth more than Rs. 10,000 
and therefore the case comes within Cl. 2. 
The value of the estate taken as a whole is 
far more than Rs. 10,000 and the conten- 
tion is that as the decree has directed a 
partition of this estate it affects property 
of the required value. The learned advo¬ 
cate relies on the judgment of the Calcutta 
High Court in 10 C W N 564^ and the 
judgment of the Allahabad High Court in 
54 All 858.- 10 C W N 564* was also a suit 
for the partition of a joint family estate 
and Maclean C. J. and Mookberjee J. held 
that it was the whole estate whioh bad to 
be looked at and not merely a particular 
share which one of the parties might claim. 
This construction was accepted by the 
Allahabad High Court in 54 All 858.^ The 
Bombay High Court has however inter, 
preted Cl. 2 of S. 110 differently and this 
Court has agreed with it. The opinion of 
the Bombay High Court is expressed in 6 
Bom L R 403^ which was decided by Jen¬ 
kins C, J. and Russell J. It was there held 
that, where the relief is at less than Bs* 
10,000 the value of the matter in dispute 
in appeal is not of the prescribed value. In 
such circumstances the decree itself does 
not involve any claim or question to or 
respecting property of the prescribed 
and consequently the case does not fnl“i 
the requirements of the section. The learn¬ 
ed Chief Justice pointed out that, if the 
Court were to give effect to the contention 
that regard must be had only to the value 

1. Bhagwant Sahal v. Pashupathi Nath Bose, 

(1906) 10 0 W N 664=8 0 L J 267. 

2. Muhammad Asgbar v. Mfc. Abida 

(1933) 20 A I R All 177=138 I 0 670=6* Au 

858=1932 A L J 730. ^ 

3. Da Silva v. De Silva (1904) 6 Bom L K 409. 
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of the whole estate, it would follow that, 
if the sole subject matter in dispute were 
an easement of trifling value, but affecting 
property worth Rs. 10,000 or more, a right 
to appeal to the Privy Council would exist, 
which would be giving to the words of the 
section a meaning which was not justifled. 
This decision was followed by the Bombay 
High Court in 23 Bom L E 374‘ and in 49 
Bom 149.^ It has been suggested in the 
course of the argument that the Bombay 
High Court gave expression to a contrary 
opinion in 25 Bom L R 77,® but we do not 
regard the judgment there as repudiating 
the decision in 6 Bom L R 403^ which 
was again followed in 49 Bom 149.® 

This Court considered the question in 33 
M L J 481,’^ which was an application for 
leave to appeal to His Majesty in Council 
heard by Sadasiva Aiyar and Spencer JJ. 
Sadasiva Aiyar J. expressed the opinion 
that in order to satisfy the conditions of 
8. 110 the suit must involve rights and 
claims to property which rights and claims 
are worth Rs. 10,000 or upwards and he 
quoted with approval the decision in 6 
Bom L R 403.® Spencer J. delivered a judg¬ 
ment to the same effect. This decision is 
binding on us and disposes of the applica. 
tion. I may add that 6 Bom L R 403® was 
also followed by the Patna High Court in 
4 Pat L J 415.® That was a case where a 
puisne mortgagee whose interest in the 
property which was worth only Rs. 4000 
was applying for leave to appeal to the 
Privy Council from an order refusing to set 
aside the sale of the property ordered in a 
mortgage suit, the property being valued at 
over Rs. 10,000. The application for leave 
to appeal will be dismissed with costs. 

C.B.E./d.S. Application dismissed. 


4. Manila! v. Banubai, (1921) 6 A I B Bom 266 
=63 I 0 668=23 Bom L R 874. 

6 . Matiman Bnfitomji v. Hasbam Ismsyal,(1926) 
12 A IB Bom 187=65 I 0 191=49 Bom 149 
=26 Bom h R 1261. 

6 . Appayya v. Lakham Gowda. (1928) 10 AI R 
Bom 176=72 I 0 127=26 Bom L R 77. 

1. Appala Ra]a v. Baogappa Naioker, (1918) 6 
AIR Mod 682=40 1 0 680=88 M L J 481. 

«. Ooialn Bhannath Gir v. Bebari Lai, (1919) 6 
A 1 B Bat 805=6210 728=4 Pat L J 416. 
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Horwill J. 

In re Kamalammal and another 
Petitioners. 

Criminal Revn. Cases Nos. 393 and 394 
and Petns. Nos. 361 and 362 of 1937, 
Decided on 30th March 1938, from order 
of Juvenile Court, Madras, D/. J6th June 
1937. 

Madras Suppression of Immoral Traffic Act 
(5 of 1930), S. 6 (2)—Search of house made by 
Inspector under warrant not under S. 6 (1) but 
under Ss. 13 and 14 issued by Commissioner 
who was not satisfied that there were girls in 
bouse under 18 years of age—Search resulting 
in finding of girls—Order of Magistrate under 
S. 6 (2) —Order held could not be deemed to 
be under S. 6 (2). 

Ad Inspector raided a bouse and found three 
girls. The warrant under which the search was 
made was not under 8. 6 (1) but under Ss. 13 and 
14 issued by Commissioner who was not satisfied 
that there were girls in the bouse under 18 years 
of age carrying on the business of prostitution. 
His order was merely one autborixing the Inspec¬ 
tor to ascertain whether certain oSenccs under the 
Act were being committed there. The Magistrate 
of the Juvenile Court passed an order under Sec. 
6 ( 2 ): 

Beld that as the search was not under S. 6 (1) 
the order passed by the Magistrate was not an 
order under 8. 6 (2). [P 668 C 1] 

S. Sinnaswamy — for Petitioners. 

Crown Prosecutor — for the Crown. 

Opdor. — The Magistrates of the Juve- 
nile Court, Madras, passed an order under 
S. 6, Cl. (2), Suppression of Immoral Traf- 
fle Act, that the three girls found in a 
house which was considered by the police 
to be a brothel should be committed to the 
Rescue Home attached to the Vigilance 
Association. The police searched a certain 
bouse and rescued these three girls and 
filed a case against the mother of two of 
the girls under S. 5 of the Act for keeping 
a brothel. After enquiry the Magistrate 
acquitted her as there was no evidence 
that that woman (Kamalammal) had been 
actually allowing the house to be used for 
purposes of prostitutiou although there was 
evidence which I do not think the Magis¬ 
trate disbelieved that two of the girls were 
actually engaged in prostitution when the 
house was raided by the police. 

The only objection which can be raised 
to the order passed by the Magistrates is 
that it was not really passed under S. 6 (2) 
at all, in that the search made by the 
Inspector of the bouse in question was not 
made under 8. 6 (1). If the search had 
been made under 6. 6 (l), then the Magis. 


i 
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trates would be competent to pass an 
order under S. G (2), even though in some 
independent proceedings a ^Magistrate had 
found that the person accused of running 
a brothel was not in fact doing so. It 
appears true that the warrant under which 
the Inspector made the raid of this house 
was issued, not under S. 6 (l). but under 
Ss. 13 and 14. It was issued by the Com. 
missioner of Police, Madras, to the In. 
spector authorizing him to enter into the 
premises of No. Gj, Elejihant Gate Street, 
for the purpose of ascertaining whether an 
offence punishable under Ss. 9. 10, 11 or 
12 of the said Act has been or is being 
committed, whether any woman or girl 
is living therein in respect of whom an 
offence iiunishal)Ie under Ss. 9, 10, 11 or 
12 of the Act has been committed and to 
arrest them under S. 13 in case he is satis¬ 
fied that any of the offences punishable 
under the said sections had been com¬ 
mitted. 

The Commissioner of Police is also a 
Magistrate ; and if the nature of the war. 
rant issued indicated that the Commis. 
sioner was satisfied that the girls under 
the age of 18 years had been carrying on 
business of prostitution in a brothel, then 
it might be argued that although the order 
was issued under S. 13, it might be consi¬ 
dered to be an order under S. 6 (l) also. 
But it is clear from the order that the 
Commissioner of Police was not satisfied 
that there were girls in the bouse under 
18 years of age carrying on the business of 
prostitution. His order was merely one 
anthorizing an Inspector to ascertain whe- 
bher certain offences under the Act were 
being committed there. The order passed 
by the learned Magistrates of the Juvenile 
Court was not therefore an order passed 
.under B. 6 (2) and has therefore to be set 
laside. This is unfortunate, as I have no 
doubt that the girls would be better off 
where they are now than in the house of 
ill fame from which they have been taken. 
The petitions are therefore allowed and 
the girls against whom the order has been 
passed by the Magistrates of the Juvenile 
Court will be released. 

C.B.k./d.s. Petitions allowed. 
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Venkatasubba Eao and 
Abdur Rahman JJ. 

Kumaraswamy Goundan — Appellant. 

V. 

Palanisamy Goundan and others — 

Respondents. 

Appeal No. 16 of 1937, Decided on 7th 
March 1938, against decree of Sub-Judge, 
Coimbatore, in 0. S. No. 245 of 1934. 

Trusts Act (1882), S. 59—Chit transaction— 
Stakc'bolder in position of trustee while taking 
mortgages from successful bidder — Stake¬ 
holder adjudged insolvent and bis property sold 
by Official Receiver—Suit under S. 59 is main' 
tainable by beneficiaries. 

In a chit transaction the security bond made it 
cleat that the position of the stake*holder was 
that of a trustee while taking mortgages from the 
successful bidder. The stake-holder was adjudged 
insolvent and bis properties were sold by auction 
by Official Receiver : 

Held that the stake-holder ceased to perform 
and rendered himself incapable of performing the 
duties that devolved upon him as a trustee and 
hence a suit under S. 59 was maintainable by the 
beneficiaries. [P 668 C 2) 

V. Ramaswamy Iyer and S. Kuppu. 
swamy — for Appellant. 

A. C. Sampath Iyengar — for Respon. 
dents. 

Yenkatasabba Rao J.—We agree with 
tbe lower Court that the suit was main¬ 
tainable at the instance of tbe plaintiffs* 
The terms of the security bond (Ex. A) 
make it perfectly clear that the position 
of the stake-holder was that of a trastea 
while taking mortgages from the successful 
bidder; that is the clear effect of the secu¬ 
rity bonds. The facts set out in para. 10 
of the plaint, which have not been denied* 
show that the execution of the trust by 
the trustee, defendant 4, has become im* 
practicable. Not only was the stake-holder 
adjudged insolvent (that of itself may no*' 
be sufficient) but it is also averred that bis 
properties were sold by auction by the 
Official Receiver and purchased by the 
plaintiffs. The stake-holder ceased to per¬ 
form, and rendered himself incapable of 
performing, the duties that devolved upon 
him as trustee. These facts bring the 
within S. 59, Trusts Act and confer a rigb«> 
of suit on the beneficiaries. The 
contention in this respect therefore fails- 

The next contention raises the question 
of registration. The amount secured by tne 
suit mortgage bond is Rs. 18.000, but tw 
plaintiffs are content to treat the prinoipa 
sum as being only Rs. 8000. In olaun^*^» 
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the lesser amount, they rely upon and give 
effect to Ex. F, which recites that the chit 
transaction has come to an end and that 
the principal sum due from defendants 1 
and 2 must be taken as Es. 8000. But it 
is now contended for them that Ex. F 
being unregistered, the plaintiffs cannot 
rely upon it for varying the terms of the 
mortgage deed. Mr. Sitarama Hao urges 
by way of answer, that ha will be in a 
position to show that the continuance of 
the chit is not a condition precedent to the 
arising of the liability under the deed of 
mortgage: 44 M L W710^ at p. 713, 

If this be so, defendants 1 and 2 committed 
default, when they failed to pay the fourth 
instalment, and under the provisions of 
the deed, the entire amount became imme¬ 
diately payable. This plea as to registra. 
tion was not taken in the Court below and 
although the question is one of law, the 
appeal cannot be disposed of, if the point 
is now allowed to be raised for the first 
time without the plaintiffs being afforded 
an opportunity of making good their con. 
tention. That is to say, the parties must 
now be allowed to adduce fresh evidence 
and the case be remitted to the lower 
Court for that purpose. 

The defendants do not deserve in a case 
of this sort any indulgence whatsoever. 
They gain substantially from the course 
adopted by the plaintiffs and we see no 
reason why we should make an order that 
the case should, after the lapse of more 
than three years (it being not improbable 
that some requisite evidence has in the 
mean while disappeared), be directed to be 
retried. The second contention also there¬ 
fore fails. The lower Court's judgment is 
upheld and the appeal is dismissed with 
costs. Three months for sale. 

C.B.K./d.S. Appeal dismissed. 

1, Maruda Konar v. Veerammal, (1936) 29 A I R 

Mad 986=168 I 0 402=(1937) 2 M L J 17= 

44 M L W 710. 
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Abdub Rahman J. 

M. Doraiswami Iyengar —Petitioner. 

V. 

Q. Badkakrishna Chetty —Eespondent. 

Civil Revn. Petn. No. 1623 of 1936, 
Decided on 11th February 1938, from 
order of Full Bench of Court of Small 
Causae, Madras, D/. 5th October 1986. 


^ (a) Presidency Small Cause Courts Act 
(1882), S. 38—Powers of Full Bench under 
S. 38—Nature explained —* It has no power to 
order amendment of plaint nor has it jurisdic¬ 
tion to order re-trial after proposed amend¬ 
ment has been permitted by trial Court. 

A Full Bench of the Court of Small Causes, 
when called upon to exercise its powers under 
S. 38 is not a Court of Appeal aud cauuot there* 
fore arrogate to itself the powers of an Appellate 
Court. In other words its jurisdiction is merely 
rcvisioual in nature and it can only interfere and 
exorcise the powers meutioned in S. 38, when it 
finds some question of law or of usage having the 
force of law to have been wrongly decided, or 
when it holds that the verdict of the trial Judge 
was Dot based on any legal evidence, or possibly 
when it finds that no reasonable person could have 
arrived at the conclusiou to which be bad arrived. 
Id no other circumstances is it possible for the 
Full Bench to interfere with a finding of fact for 
the simple reason that it is otherwise declared to 
be final and conclusive : A 1 R 1917 Bom 53, Not 
foil. ; 19 Mad 96 : A I R 1917 Mad 135 (F B) 
and AIR 1930 Gal 806, Foil. [P 670 C 2 ; 

P 671 C 1] 

As for a re-trial it cannot be ordered, unless the 
trial has been vitiated by some legal defect in 
omitting to observe some rule of procedure or on 
account of some mistake in appreciating or apply¬ 
ing the correct rule of substantive law or the 
discovery of some important matter or evidence 
which may necessitate a further re-bearing or 
re-consideration. The Full Bench Court has no 
powers to order an amendment of the plaint for 
the simple reason that they have not been confer* 
red on it by the Act, nor can it be reasonably con* 
tended, that although it may not have the power 
to order an amendment, it would have jurisdic¬ 
tion to order a re-trial after the proposed amend¬ 
ment has been permitted by the trying Judge. 
Assuming however that in a suitable case it has 
the power to order a re-trial for this purpose, it is 
essential for the Full Bench Court to consider 
whether the proposed amendment could bo legally 
ordered to be made. [P 671 0 1, 2] 

(b) Madras High Court Rules—Rules of prac¬ 
tice, O. 41, R. 7 — Word 'ordinarily' — Inter¬ 
pretation. 

The use of the word ‘ordinarily’ in R. 7, 0. 41 
does not indicate that the grounds required to be 
established may be wholly different to the grounds 
mentioned In the rule. The word can, on general 
principles, be taken to Include only such grounds 
as ate similar to those specified in the rule. 

(P 671 C 1) 

(c) Pleadings — Amendment Party cannot 
place inconsistent case—Amendment cannot be 
permitted when party wishes to change speci¬ 
fic legal relation. 

It is true that the powers of a trial Court in 
matters relating to the amendment of pleadings 
are very extensive and have to be liberally exer¬ 
cised but it most not be overlooked that a party 
is not competent to place an alternative case 
which is not consistent with the case set up origi¬ 
nally by him and that too at a very late stage. 
Nor can it be permitted when a party wishes to 
change the specific legal relation which he had 
alleged in hla plaint or written etatemeot with 
which he came Into Court. [P 671 0 2] 
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(d) Pleadings — Amendment of plaint—Should 
not be granted if it takes away right accrued to 
defendant by lapse of time. 

The power to make the amendment in plaint 
f-hould not as a rule be exercised where its eOeet 
i- to tike away from a defendant a legal right 
which has accrued to him by lapse of time: AIR 
I'.rjl P C 50. Poll. [P 672 C 2] 

C. R. Rajagopalachariar —for Petitioner. 

S. B. Satya Nadar and N. C. Kanga. 

9 wamy —for Bespondent. 

Order. — This is a revision petition 
against an order made by the Full Bench 
of the Court of Madras Small Causes 
remanding the case for a re.trial under 
S. 38, Presidency Small Cause Courts Act. 
The only question which has to be deter¬ 
mined is whether it had jurisdiction to do 
so in the circumstances. The facts of this 
case briefly are that a suit for recovery 
of a price, alleged to be due from the 
defendant on account of a pair of diamond 
kammals was hied by the plaintiff. The 
defendant’s plea, which prevailed before 
the trial Judge, was that he was acting 
merely as a broker in the transaction and 
was not personally liable. He had also 
urged that the diamonds wore delivered to 
one Doraiswami Naidu, with whom, to use 
his words, “the plaintiff had entered into 
direct dealings and settled the terms with 
him.” The learned Judge did not however 
believe this part of the defendant’s state, 
ment but having come to a hnding that he 
was acting as a broker in the transaction, 
the suit for the price of goods was dismis- 
sed. The plaintiff then made a petition 
under S. 38 of the Act, to the Full Bench 
of that Court in which the grounds taken 
by him in the plaint were reiterated : vide 
grounds 4 and 5. It appears from the order 
passed by the Full Bench Court that the 
case was not disposed of on the merits, 
but, as admitted by the counsel for the 
respondent, a re-trial ordered, on his verbal 
application for leave to amend the plaint. 
This was made with the object of includ- 
ing an alternative case which was neither 
to be found in the plaint nor in the grounds 
of appeal. 

The petition for leave to make the pro¬ 
posed amendment was partly based on the 
case set up by the defendant and partly on 
the finding of the trial Court, Instead of 
continuing to rely on the jural relation, 
ship of a vendor and a vendee, the plain, 
tiff now wanted to adopt the position that 
since the defendant himself had pleaded to 
be a broker, and the trial Judge had come 
to a finding that a privity of contract had 


not been established between him, i. e. the 
plaintiff, and Doraiswami Naidu, he should 
be allowed to sue as a principal for the 
recovery of his diamonds from his agent 
and failing their return, should be granted 
a decree for their value. The request was 
granted by the Full Bench and the case 
was ordered to be re.tried after giving an 
opportunity to the plaintiffs to make the 
application for leave to amend. It might be 
noticed here that the Judge, who had tried 
the case, was a member of the Full Bench 
and the sentence towards the end of its 
judgment, 

that defendant shall have liberty to plead to the 
amended plaint and both parties may lead evi. 
dence in respect of the amendment at the re.trial, 

when considered along with the object as 
to why the suit was being remanded can 
legitimately give rise to an impression that 
the acceptance of the petition for leave to 
amend by the trial Court was more or less 
a foregone conclusion. The answer to the 
question as to why the application for leave 
to amend the plaint was not considered by 
the Full Bench Court itself and why it 
left to the trial Judge to go through this 
formality, is probably to be found in the 
fact that the Full Bench Court was pro. 
bably conscious of its limitations under 
S. 38 of the Act and felt doubtful if an 
application for leave to amend the plaint 
could be granted by it. It is hardly neces¬ 
sary for me however to go into the reasons 
why this particular course was adopted by 
the Full Bench Court. I would have to 
investigate these questions and come to a 
finding myself, whether it was acting 
within its jurisdiction in remanding the 
case for that purpose. 


It might be stated at the outset that 
every decree or order of the Small Cause 
Court passed in a suit has been declared by 
S. 37 to be final and conclusive except as 
provided by Chap. VI, Presidency Small 
Cause Courts Act or by any other enact, 
ment for the time being in force. It is true 
that S. 38 of the Act has been couched m 
general terms but a number of cases deci¬ 
ded by this Court beginning with 19 Mod 
96* and ending with the Full Bench case 4U 
Mad 356," have laid down in clear terms 
that a Full Bench Court of SmMI Causes*, 
when called upon to ex ercise its poweg l 

1. Sadasook Gambircband v. Eannayar, 

19 Mad 96. 


2. Sikandar Rowther v. Qhouse Iffokideen Ma™ 
kayar, (1917) 4 A I R Mad 136 - 38 I 3*® 
=40 Mad 355=32 M L J 218 (F B). 
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under S. 38 is not a Court of Appeal and 
cannot therefore arrogate to itself the 
powers of an Appellate Court. In other 
words its jurisdiction is merely revisional 
in nature and it can only interfere and 
exercise the powers mentioned in S. 38, 
when it finds some question of law or of 
usage having the force of law to have been 
wrongly decided, or when it holds that the 
verdict of the trial Judge was not based on 
any legal evidence, or possibly when it finds 
that no reasonable person could have arrived 
at the conclusion to which he had arrived. 
In no other circumstances does it seem to 
be possible for the Full Bench Court to 
interfere with a finding of fact for the 
simple reason that it is otherwise declared 
as stated above to be final and conclusive. 

I am not unaware of the view taken in 
Bombay in 42 Bom 80^ but the view taken 
in Calcutta in 57 Cal 612^ is different and 
corresponds with the interpretation placed 
on that section in this presidency for a 
very large number of years. I would there¬ 
fore follow the view expressed by this 
Court in the rulings cited above. As for a 
re.trial it cannot, in my opinion, be ordered, 
unless the trial has been vitiated by some 
legal defect in omitting to observe some 
rule of procedure or on account of some 
mistake in appreciating or applying the 
correct rule of substantive law or the dis. 
covery of some important matter or evi. 
dence which may necessitate a further 
re-hearing or re.consideration. A reference 
to the rules of practice framed by the High 
Court and given in 0.41 confirms the view 
taken by me. It has been argued before me 
that the use of the word “ordinarily" in 
R. 7 indicates that the grounds should not 
necessarily be confined to those enume. 
rated in that rule and confers a power on 
|the Full Bench Court to order a re.trial on 
grounds other than those mentioned there. 
The contention is however unsound; first 
of all no extraordinary circumstances have 
been shown to exist in this case which 
would help the respondent in bringing the 
exercise of the powers by the Full Bench 
Court within the ambit of the role framed 
by the High Court, even if the word 
ordinarily' is interpreted in the manner in 
which the counsel for the respondent wishes 

3. Bodoo Natayan ▼. IMnkar Jagannatb, (1917) 4 
AIR Bom 68=48 10 486=43 Bom 80=19 
Bom L R 944. 

4 . Baldeo Das v. Balmakaod Brljmobao, (1930) 
17 A IB Cal 606=128 1 0 204=57 Oal 612= 
84 0 W M 4L8. 


to do so; secondly the use of the word 
“ordinarily” does not indicate that the 
grounds required to be established may be 
wholly different to the grounds mentioned 
in the rule. The word can on general 
principles be taken to include only such 
grounds as are similar to those specified in 
the rule. 

Once the powers of the Full Bench Court 
have been correctly understood, it shouldi 
not be difficult to perceive that it has no 
powers to order an amendment of the plaint 
for the simple reason that they have not 
been conferred on it by the Act. Bearing- 
in mind the limitations placed on the Full! 
Bench Court and the interpretation placed! 
on S. 38 in the various authorities of this‘ 
Court and that of Calcutta, it cannot be 
reasonably contended that although it may 
not have the power to order an amend, 
ment, it would have jurisdiction to order a 
re.trial after the proposed amendment has 
been permitted by the trying Judge, -■^ssum. 
ing however that in a suitable case it bad 
the power to order a re-trial for this pur-, 
pose, it was essential in my opinion for the; 
Full Bench Court to consider whether the 
proposed amendment could be legally 
ordered to be made in this case. It would 
be manifestly so as the order of a retrial 
would be meaningless if the application for 
leave to amend were not granted by the 
trial Court after the case was remanded. 

This brings me to the question whether 
the amendment sought to be made was 
such as could be ordered by the trial Court 
^if it had been approached with that 
request either before the trial was over and 
decision announced or after the case was 
remanded. It is true that the powers of a 
trial Court in matters relating to the amend¬ 
ment of pleadings are very extensive and 
have to be liberally exercised but it must 
not be overlooked that a party is not com. 
petent to place an alternative case which 
is not consistent with the case set up ori. 
ginally by him and that too at a very late 
stage. Nor can it be permitted when a party 
wishes to change the specific legal relation 
which he had alleged in his plaint or 
written statement with which be came into 
Court. The plaintiff had alleged in this case 
that he had sold the diamonds to the defend 
dant. His claim was negatived as it was 
found that they were not sold by him. He 
maintained the same position in his grounds 
to the Full Bench Conit and when be dis. 
covered that he was about to fail even then, 
be suggested an alteration of the basis of his- 
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claim and \vishe>l to admit now for the first 
time that the defendant was a broker and 
tnij’ht 1)0 permitted to be sued as such. This 
could nob l' 0 ['ermitted obviously. The lawou 
thi-^ subject is too well known to require any 
autir'rity,—but if one is needed a reference 
to pajics 0*19 and ooO of Mulla's Civil Pro¬ 
cedure Code (Edn. 10) should bo enough. 
There was yet another ditliculty for the 
piaiutill’ to got over before his application 
for leave to amend could bo j)ermitted. Tlie 
sale of diamonds has taken place accord¬ 
ing to the plaintiff in April 1931. He had 
filed a suit for their price in 1934 within 
the statutory period of limitation provided 
for those suits. His claim was dismissed by 
the trial Court in February 1935. The 
application for leave to amend appears to 
have been made verbally to the Full Bench 
Court in October 1936. The plaintiff’s 
claim for the recovery of the diamonds was 
obviously barred on that date as the defen. 
dant had denied his liability in the notice, 
Ex. C, long before the civil suit was filed. 
By inserting these facts in the plaint which 
was filed in 1934 the plaintiff wished to 
steer clear of the bar. The question is, if he 
should have been permitted to do so. A 
great deal of reliance was placed before me 
in this connexion on a ruling by their Lord, 
ships of the Privy Council in 48 Cal 110® 
and appears to have been so done before 
the Pull Bench Court. Their Lordships had 
in that case permitted a suit for declara. 
tion of pre-emption rights to be converted 
into a suit for possession on the basis of 
the same rights. But in their Lordships 
own words the circumstances in which 
the plaintiff had sued for mere declaration 
were stated to be as under : 

The real reason appears to be that the title to 
tho property was in some confusion that the ven¬ 
dees were not in actual possession nor in receipt of 
the rents, for the rents had not been paid and as 
to part, the plaintiffs themselves appear to claim 
that they were already in possession on their own 
account. It may therefore bo that they regarded 
the peculiar conditions of the case as rendering the 
claim for possession inapplicable and they possibly 
thought that all difficulty had been avoided by the 
eimple process of claiming declarations of right. 

The real reason why the amendment 
was ordered by their Lordships may be 
gathered from the following words 

But if once it be accepted that they were attempt¬ 
ing to establish those rights, there is no sufficient 
reason shown for disturbing the judgment of the 
Judicial Commissioner, who thinks they should 
be at liberty to express their Inten tion in a plainer 

■ 6. Oharan Das v. Amitkhan, (1921) 8 A I R P 0 
60=57 I 0 606=48 Oal 110=47 I A 255 (PC). 
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.and loss ambiguous manner. It may be noticed 
that in the claim the relief sought is so awkwardly 
fct out that it would be quite open to tho inter¬ 
pretation that they had in fact claimed pre-emp. 
tion and not a declaration of the right. 

When referring to the powers of the 
Court in these matters their Lordships 
observed : 

That there was full power to make the amend¬ 
ment cannot bo disputed, aud though such a 
power should not as a rule be exercised where its 
effect is to take away from a defendant a legal 
right which has accrued to him by lapse of time, 
yet there are cases (see for example 11 M I A 465® 
at page 485). where such considerations are out* 
weighed by special circumstances of the case, and 
their Lordships are not prepared to differ from the 
Judicial Commissioi^er in thinking that the pre¬ 
sent case is oue. 

The general rule of law has been laid 
down by their Lordships in clear terms; 
but they were admittedly dealing with an 
exceptional case where certain special cir. 
cumstances were found to exist which 
justified a departure from the general law. 
What are the special circumstances of this 
case ? I have been able to find none and I 
would not therefore be justified in depart¬ 
ing from the general rule and in taking 
away from the defendant a legal right 
which had accrued to him by lapse of time. 
The conclusion thus seems to be inevitable 
that the amendment sneh as is proposed on 
behalf of the plaintiff could not be legally 
ordered in this case by the trial Court. 
Much less could it be ordered by the EqU 
Bench Court when its powers, as stated 
above, are considerably limited. I would 
therefore hold, in the circumstances of this 
case, the Full Bench Court had exceeded 
its jurisdiction in ordering a re-trial. The 
order is. consequently set aside and the 
decree of the trial Judge restored. The res- 
pondent will bear the petitioner’s costs of 
this petition in this Court and of the poti* 
tion filed by him before the Full Bench 
Court. 

C.R.k./d.s. Order set a$ide._ 

6. Mohammad Zahoor All Khan v. Ratta Eoer, 

(1866) 11 M I A 468=9 W R 9 — 2 Sutb 107 

=2 Sar 320 (P 0). 
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Leach C. J. and Lakshmana Bao J- 

ilfwna 5ona Sundaram Ghettiar 

Appellant. 

V. 

Sona Theeanna Chokalingam Ghet^ 

— Respondent. 

Appeal No. 222 of 1933, Decided on 18th 
January 1938, against decree of Sub* Jnn6® 
Devakottah, in 0, S. No. 124 of 1938. 
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# (a) Master and servant Contract of ser« 
•▼ice for definite period — Before completion of 
jieriod, employer terminating employment and 
employing another servant at cheap salary — 
Discharged servant is entitled to salary for full 
period unlese employer shows that he had 
opportunity of other employment which he 
refused. 

Where a person has agreed to employ another, 
he Is not entitled to put an end to theemployment 
simply because be hods that bis business is not 
proving as profitable as be anticipated or because 
be finds that be can get somebody to perform the 
duties at a small salary. If tbe employment was 
for a definite period, the employer is bound to pay 
tbe stipulated salary for the whole period unless 
(he shows that the discharged servant bad an 
opportunity of other employment, but refused to 
avail himself of it. In other words, the principle 
ithat a person must do what he can to mitigate 
damages applies to a contract of service just as it 
.applies to an ordinary commercial contract. 

[P 674 C 1] 

Where the contract was to serve the master in 
.Madras and if it has not been shown by tbe 
^master that there was other employment lor tbe 
discharged servant in Madras or in any part of tbe 
Presidenoy, the master fails to prove that the sec. 
vant could have obtained other employment even 
df he shows that he offered the Mtvant an employ* 
ment in Rangoon. [P 674 0 1, 9] 

^ (b) Muter and urvanl—Contract of service 
lor definite period — During employment ser> 
*vant remaining absent from place for certain 
period but performing muter's duties — 
Employer not electing to diimiu bim but con¬ 
tinuing his servicu—Servant is entitled even to 
aalary for period during which be wu absent. 

Where a contract of service la for a definite 
period and during the employment tbe servant 
remains absent for certain period from the place 
‘but performs his master's duties and the employer 
does not elect to dismiss the servant (assumlDg 
that he la in law entitled ao to dismiss) but con. 
tinuea bia services, he la liable under the contract 
to pay tbe agreed wages for tbe full period and 
cannot deduct wagee for the period during which 
4be servant was ali^nt: (2915) 2KB 698, Bel. on. 

[P 675 0 1] 

P. Satyanarayana Bao —for Appellant. 

A. Lakshmayya and D. Venkataratnam 

— for Respondent. 

Leaoh C. J. —* The appellant was the 
defendant in the Court below. He had 
'Served the reepondent as the chief agent of 
the respondent's money-lending business at 
Madras. Tbe contract of service com. 
menoed on 19th November 1926, the ap- 
l>ellant having executed what is known as 
a salary obit. Under the terms of the coo. 
tract, he was to serve the respondent in the 
capacity of chief agent of bis Madras busi. 
ness for a period of three years at a salary 
of Bs. 7175. The respondent’s business in 
Madras did not prove as snooeesfnl as be 
anticipated, and on 6th January 19S8 be 
*t6nniDated the appellant's employment and 
appointed another agent at a Icmer-salary. 

1988 HIWJi 86 


The suit out of which this appeal arises 
was filed by the respondent for an account 
of the appellant's agency. He calculated 
that there would be due to bim on the 
taking of accounts a sum of Bs. 11,923-6.0. 
A preliminary decree for accounts was 
passed in due course, and on consideration 
of the Commissioner's report a decree for 
Bs. 4952-13-6 was passed in favour of the 
respondent. Tbe appellant appeals against 
the final decree on three grounds. In tbe 
first place he says that he has been dis. 
allowed his salary for 10§ months whereas 
he is entitled in law to payment for this 
period. In tbe second place be contends 
that he has been disallowed three months' 
salary, wrongly on the ground that he bad 
absented himself from Madras on private 
affairs. In the third place he says that a 
sum of Bs. 982-9-6 was wrongly debited, 
to bim in respect of certain piecegoods 
transactions. 

With regard to the appellant's claim that 
the lower Court was wrong in disallowing 
his salary for lOi months, the learned 
advocate for the respondent has taken the 
objection that the suit was not a suit for 
wrongful dismissal and consequently no 
allowance can be given to the appellant in 
respect of this period. This point was not 
taken in the pleadings or in tbe course of 
the trial. It is manifest that all questions at 
issue between the parties in respect of the 
agency were gone into and decided in the 
course of tbe trial. Tbe respondent’s com. 
plaint was that tbe agent had overdrawn 
his salary when he should not have done 
so and evidence was given on this question. 
The trial Court on the case presented by 
the parties held that tbe appellant had 
wrongly overdrawn his salary for lOi 
months, and he challenges this finding in 
this Court. We consider that he is entitled 
to do so. The nature of tbe objection is 
obviously one which tbe Court should not 
take notice of at this late stage. 

Tbe learned trial Jndge disallowed the 
appellant’s salary for lOi months on the 
ground that the respondent was entitled to 
dismiss the appellant when he found that 
bis business was not proving profitable. 
This is an erroneous view of the law. The 
respondent had entered into a contract with 
the appellant under which the appellant 
was to serve him in Madras for a period of 
three years certain, and tbe appellant wag 
always ready and willing to carry out big 
dutieg. The real reagon why the respondent 
dispensed with tbe appdlantfg gorioes after 
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a littlo over two years xvas that he found be 
could get another agent at a lower salary. 
Where a person has agreed to employ 
another ho is not entitled to put an end 
to the employment simply because he beds 
his business is not proving as profitable as 
he anticipated or because be finds that he 
can get somebody to perform the duties 
at a small salary. If the contract provides 
for termination of employment by notice 
the employer can lawfully terminate the 
employment on giving the required notice. 
,Id a case like the present where the employ. 
Imenb was for a definite period, the employer 
is bound to pay the stipulated salary unless 
he shows that the discharged servant bad 
an opportunity of other employment, but 
refused to avail himself of it. In other 
words, the principle that a person must do 
what he can to mitigate damages applies to 
a contract of service just as it applies to an 
ordinary commercial contract. The principle 
is concisely stated in Halsbury’a Laws of 
England, Yol. 10, Para. 143, page 113 in 
the following terms: 

It is the duty of the plalatifl to take all reason, 
able steps (0 mitigate the loss be has sustaiued 
consequent upon the wrongful act In respect of 
which he sues, and he canuot claim as damages 
any sum which is due to bis own neglect; but he 
is under no obligation to injure himself, bis ebara* 
cter, his business, or his property, to reduce the 
damages payable by a wrong doer. The question 
what is reasonable for a plaintiff to do in mitiga¬ 
tion of his damages is not a question of law, but 
one of fact in the circumstances of each parti¬ 
cular case, the burden of proof being upon the 
defendant. 

In this case the respondent is in the 
position of the defendant. The authority 
for the statement that the burden of proof 
is upon the defendant is to be found in 
(1873) L R 8 C P 167^ at page 181 and 
{1928} 2KB 604^ at page 614. It has not 
been suggested before us that the appellant 
did anything which would justify his dis. 
missal. All that has been urged is that the 
learned trial Judge was right in his view 
that the respondent could close his business 
at any time without regard to his obliga. 
tions to the defendant. This is clearly 
wrong, and as it has not been shown that 
the appellant could have obtained other 
employment he is entitled to payment for 
the full period of three years. I should 
mention that at one tim e it was suggested 

1. Roper V. Johnson, (1878) L R 8 C P 167 = 42 
L J 0 P 65=28 L T 296=21 W R 384. 

' Finlay & Co. v. N. V. Kwik Hoo Tong 
Handel Maatsebappij, (1926) 2 E B 604=69 
.. LJKB817. 


that the respondent had offered him em. 
ployment at Rangoon and that he refused' 
to go there after agreeing to do so. The 
record does nob show that be ever did agree 
to go, but it was suggested in the early 
part of 1927, that is, nearly nine months 
before the employment was terminated, 
that the appellant should go to Rangoon to 
look after the respondent's interests there. 
Nothing however came out of this sugges. 
tion. The respondent himself had to admit 
in the course of his evidence that be did 
not remember whether the appellant agreed 
to go or not. But even if the respondent! 
had offered the appellant employment in 
Rangoon in 1928, which he did not, we do 
not consider that the appellant would have 
been bound to accept. His contract was to 
serve the respondent in Madras, and it has 
not been shown by the respondent that 
there was other employment for the appel. 
lant in Madras or in any part of the Presi. 
dency. The position therefore is that tbe 
respondent has failed to prove that the 
appellant could have obtained other em. 
ployment, and having failed in this respect 
tbe appellant is entitled to his salary for 
the full period agreed upon. Accordingly, 
we allow him his salary for the period’ 
from 5th January 1928 when his services’ 
were terminated, to the end of the agreed 
period of three years. 

Coming now to the disallowance of salary 
for three months on tbe ground that the 
appellant bad absented himself from Mad. 
ras, I would point out that no suggestion 
has been made that the appellant ever 
neglected his employer's interests or in any 
way failed to perform his duties. It is true 
that he was away from Madras for a total 
period of four months. He was compelled' 
to leave Madras on account of ill.health for 
li months and on another occasion he 
away for 26 days owing to death of his 
son.in.Iaw, but during this period he trans. 
acted business on behalf of bis principal. 
The other periods were periods of two or 
three days. It was the practice of the appel¬ 
lant to inform his employer that he was 
going away, and except in one letter* 
Ex. 152, there is no suggestion of objection. 
In the exhibit referred to, the criticism cao 
hardly be described as an objection. 
particular letter related to a short period 
of absence without previous intimatnw. 
What is important is that in spite of the 
appellant being away the respondent took 
no steps to terminate his employment op> 

tbe ground of absence. When he did termi* 
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Date his employmeDt it was od another 
ground. And what is more, the last period 
of absence was in March 1927, nearly nine 
months before the appellant’s services were 
dispensed with for the reason which I have 
lindicated. Assuming that the respondent 
was entitled in law to dispense with the 
appellant’s services on the ground of his 
^absence from Madras, he did not choose to do 
so, but continued his employment. Having 
continued the employment be is liable 
under his contract to pay the agreed wages. 
In this connexion I will quote the following 
passage from the judgment of Lush J. in 
(1915) 1 K B 698^ at page 705 : 

Assuming that thero has been a breach ou the 
part of the servant entitling the master to dismiss 
him, he may if be pleases, terminate the contract, 
but be is not bound to do it, and if be chooses not 
to exercise that right but to treat the contract as 
a continuing contract notwithstanding the mis* 
conduct or breach of duty of the servant, then the 
contract is for all purposes a continuing contract 
subject to the mastsr's right in that case to claim 
damages against the servant for bis breach of con* 

tract.Having elected to treat the contract 

as continuing it was continulDg. They might have 
had a right to claim damages against the servant, 
but they could not justify their act in suspending 
the workman for the one day and refusing to let 
him work and earn wages. 


In the present case there was no sugges. 
tioD that the appellant had broken his con. 
tract and it was not terminated because of 
absence from Madras. His employment 
therefore continued despite his absence. The 
learned trial Judge allowed the appellant’s 
salary for one month of absence, but he 
is entitled to salary for the total period. 
Therefore he will be paid his salary for the 
three months which have been disallowed. 

The only other question which remains 
to be decided is whether the appellant was 
wrongly debited in respect of Rs. 982.9.6 
in connexion with the piecegoods business^ 
The appellant says that this piecegoods 
business was that of his principal, and the 
respondent denies this. We consider that 
the appellant has failed to prove that it was 
his principals business. All that we know 
18 that the appellant sent to Rangoon two 
consignments of piecegoods and he enter, 
ed the expenses in his principal’s books. 
A snm of Ba. 1164.5.6 was subsequently 
remitted from Rangoon to Madras as being 
part of the sale proceeds. The sum of 
Ra. 982.9.6 representa the dififetence bet- 
ween this sum of Bs. 1184.5.6 a nd the cost 

8. ▼. PeoM and Pattnert, Ltd.. (19I6) l 

E fi 698=64 L 1 K B 589 s 1915 w 0 & Ina 
.. 888=79 JPSdO. 


of the goods. The appellant therefore would 
have his principal held liable for the loss 
on the transaction. Before he can succeed 
iu this contention, he must show that the 
business was in fact bis principal’s. As I 
have said he has failed to do so, and there, 
fore the trial Court was right in debiting 
this sum to the appellant and nob to the 
respondent. The result is that the appel. 
lant has succeeded on two out of his three 
objections to the decree of the lower Court 
and the decree will be modified to this 
extent. The appellant will be entitled to 
costs calculated on the amounts in respect 
of which he has succeeded and will pay 
costs on the amount in respect of which he 
has failed. 

C.U.K./d.S. Decree modified, ; 
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Pandrajig Sow J. 

In re Ramamamy Goundan and others 

— PebitionerSr 

Criminal Revo. No. 715, Petn. No. 670 
and Miac. Petn. No. 1090 of 1937, Decided 
on 27bh January 1938, from order of Dist. 
Magistrate, Coimbatore, Dated 20th Sep. 
tember 1937. 

Criminal P. C. (1898), S. 215—ForcommiUa! 
of one accused prosecution not relying only on 
confession of other accused but also on other 
evidence —Commitment cannot be said to be 
liable to be quashed on question of law. 

The confession made by one accused is not evi¬ 
dence against tbo other accused. Under S. 30, 
Evidence Act such confession can only be taken 
Into consideration against other accused but that 
does not mean that the confession can take the 
place of evidence so fat as the other accused are 
concerned. 8o if the confession of one accused » 
the only material relied upon by the prosecution 
against the other accused for his committal, 
a point of law would arise and the committal 
would have to be quashed. But where there is 
other evidence, it Is not possible to say that the 
committal Is liable to be quashed on a point 
of law. (P 876 0 9} 

E. S. Jayarama Iyer and G. Gopala. 

Bwami — for Petitioners. 

Poblio Prosecutor — for the Crown. 

Order. The hrst of these petitions is 
for quashing the committal of accused 2 in 
P. B. 0. No. 6 of 1937 on the file of the 
Sub. Magistrate of Pernndnrai to the Sea. 
sions Court for trial. The revision petition 
is to set aside the order of the District 
Magistrate of Coimbatore which set aside 
the order of discharge made by the Sob. 
Magistrate in the same case in respect of 
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accu=?e'1 1 .'\nd 4 to 0 and directed the com. 
mibtal of those 4 accused to the Court ol 
So-ision for trial along with accused 2 and 3 
svbo worn committed by the Sub.Magistrate 
t; the Sessions. These two petitions arise 
out of the same case, viz. a case of murder 
and of abduction also against six persons, 
the first of whom is the village Muosif of 
Sullipalayam, the second is bis brother-in- 
taw, the third a village servant, the remain, 
ing accused being the servants of accused 1 
and belonging to the chuckler caste. The 
case for the prosecution is that accused 3 
actually took the deceased, Kasturi Asari, 
on 4tb Tune 1937, to the place where he 
svas subsequently murdered by the remain, 
ing accused and that all the six acensed took 
part in burying the dead body. Though the 
murder is said to have taken place on 4th 
June, no complaint was made even to the 
effect that the deceased was missing till 
15th June. Thereupon investigation pro. 
ceedod rapidly and the dead body was dis. 
covered on 20th June. Accused 3 who was 
known to have taken the deceased with 
him was questioned by the investigating 
officer and be is said to have made a coo. 
fessioD and it is this confession that is 
mainly relied upon by the prosecution. I do 
not wish to say anything about the quality 
of the evidence in the case or its sufficiency. 
The committal of accused 3 for trial has 
not bean objected to and his trial must in 
any case proceed, and I would guard myself 
against saying anything which might em. 
barrass the trial in the Sessions Court. 

As regards the petition for quashing the 
committal, quashing can be only on a point 
of law as is clear from S. 215, Criminal 
P. C. The grounds on which the commit, 
tal of accused 2 is sought to be quashed are 
(l) that it is against law, (2) that it is not 
jnstihed as the evidence against him is the 
same as that against the accused who were 
discharged by the Sub.Magistrate and (3) 
that the evidence of P. W. 12 that he saw 
accused 2 on the night of 4tb Jane apart 
from its improbability and the denial of 
P. W. 14 who accompanied him that he 
saw anybody, does not carry the case of 
the prosecution any further and cannot 
amount to corroboration of the statement 
of accused 3. There is nothing to show 
that the order of committal is against law 
in the sense that there was any error of 
iaw in the proceedings of the Magistrate 
before committal. So far as the ground 
that the evidence against accused 2 is the 
same as that against the other accused who 


have been discharged is concerned, it is not 
sustainable because there is the evidence of 
P. W. 12 available against accused 2 which 
is not available against the other accused 
who were discharged. 


The question whether the other accused 
who were discharged were rightly dis. 
charged by the Sub.Magistrate or were 
improperly discharged arises for considera. 
tion in the revision petition. There is, in 
my opinion, no point of law strictly so. 
called arising in this case which would 
justify the quashing of the committal. It 
is perhaps necessary that I should say, as 
I am asked to do so by Mr. K. S. Jayarama 
Iyer, that in my opinion the confession 
made by accused 3 is not evidence against 
the other accused. Under S. 30, Evidence 
Act, such confession can only be taken into 
consideration against other accused but 
that does not mean that the confession can 
take the place of evidence so far as the 
other accused are concerned. No doubt, if 
the confession of accused 3 is the only 
material relied upon by the prosecution 
against accused 2, then a point of law 
would arise and the committal would have 
to be quashed. But that is not the case 
here. There is other evidence and it is 
therefore not possible to say that the 
committal is liable to be quashed on a pointl 
of law. The petition for quashing the com* 
mittal is therefore dismissed. As regards 
the order of the District Magistrate setting 
aside the order of discharge so far as 
accused 1 and 4 to 6 are concerned and 
directing their committal to the Sessions, 
the reasons given by the learned District 
Magistrate for setting aside the order of 
discharge and directing committal to tho 
Sessions are neither sufficient nor satis, 
factory. 


The learned District Magistrate appears 
to have thought that the case against all 
these four accused was supported by exactly 
the same evidence as the case against 
accused 2 and 3. So far as accused 3 is con. 
earned, it is obviously not so, for, as against 
him, there is bis own confession which 
can be regarded as equivalent to evidence 
against him. So far as accused 2 is oon. 
earned, as I have pointed out, there is 
speoiSo evidence of P. W. 12 against bun 
which does not implicate the other fo^ 
accused. The main reason given by 
learned District Magistrate is that the 8n • 
Magistrate’s order does not oonyince wo 
that the case of accused 1 and 4 to o “ 
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any different from that of accnsed 2 and 3. 
This observation hardly appears to do jus. 
tice to the Sub.Magistrate, who, in his 
order, has carefully marshalled the entire 
evidence in the case, applied his mind to 
the details of it, and given satisfactory 
reasons for distinguishing the case against 
accused 2 and 3 from the case against the 
remaining four accused. In other words, 
this is a case in which the learned Sub. 
Magistrate had done his duty satisfactorily 
and his order should not have been inter, 
fered with except for good and sufficient 
reasons. Such reasons are not to be found 
in the order of the learned District Magis. 
trate and I am myself not able to find suffi. 
cient reasons from the record which would 
justify interference with the order of the 
Sub.Magistrate. It therefore follows that 
the order of the Sub.Magistrate discharging 
accnsed 1 and 4 to 6 must stand and that 
the order of the District Magistrate com. 
mitting them to the Sessions for trial 
should be set aside. 

O.R.K./d.S. Order accordingly. 

A. 1. R. 1938 Madras 677 

Varadachabiae and King JJ. 

G. if. Kasim Ali and others — 

Appellants. 

V. 

Batna Manikka Mudaliar and others — 

Respondents, 

Appeal No. 172 of 1932, Decided on 3rd 
December 1937, against decree of Sub. 
Judge, Ghingleput, in 0. 8. No. 48 of 1923. 

(a) Minor~-Allenatieni by suardiaii—Necei* 
•ity—Salcf by minor’s guardian to diacharge 
debt—Alienationa to different peraena and for 
amounta undoubtedly due—No auggealion that 
alieneea acted together — Fact that guardian 
doea net make beat uae of aale proceeda of one 
alienation doea not make the reat any the lew 
binding on minor’a eatate—Alienee deliberately 
not making en^iriea and paying larger conai* 
deration than really due—Fact that vendor ia 
retpeclable does not make alienation binding. 

Where the goardlan of a minor alienated some 
property of xxdnor to pay o9 a mortgage debt to 
different penona for amount which was nndoub. 
tedly doe on the mortgage and there ie no soggee* 
Uon that they acted t^ether or any one of them 
had knowledge of the Iranaaction entered Into by 
another, the fact that the guardian doee not make 
the beet uae of the aaleprooeedsof one ofthealiena. 
tlons cannot affect the poiohaaer and the rales are 
Un^ng on the mlnot'a eetate. [P 679 01] 

Bnt where the alienation la for a larger amount 
than the balance due on the mortgage and the 
alienee tailed to examine the mortpige &ed and 


the endorsements thereon, which would have put 
him on guard, the mere fact that the vendors were 
respectable persons and so he did not make the 
enquiry, does not make the alienation binding od 
minor. [P 679 0 11 

(b) Mabomedan Law—Gift—Gift to brothers 
jointly — Donees take as tenanls-in*common 
and not as joint tenants. 

Joint tenancy is unknown to Mabomedan law. 
Thus, where a Mabomedan testator by a deed o* 
settlement settles part of the property on the 
plaintifi and part on bis brother, they take as 
tenants-in.commoD and not as joint tenants: 2S 
Cal €70 (P C). Pel. on. [P 681 C U 

(c) Limitation Act (1908)i Art* 44 — Suit 
contemplated by Art. 44 is suit for possessioit 
—Suit should be bled against parties in posses* 
ston including persons deriving title from alienee 
—Alienee disposing whole or portion of pro* 
perty before suit—Second alienee is not affected 
by result of minor's suit against bis alienor— 
Suit against him should be brought within three 
years of attaining majority. 

The suit contemplated by Art. 44 is a suit for 
possession and not a mere suit for declaration. 
Thus, such a suit must be Instituted against tho 
parties In possession including persons deriving 
title from the alienee. [P 681 C li 

The position of alienees deriving title pendente 
Hte Is of course diSerent, because they will be 
bound by the resuUof the suit against the alienee; 
but where the purchaser from the guardian had 
alienated the whole or a portion of tho property 
before the suit, the alienee from the purchaser will 
certainly not be bound by any adjudication which 
the ward may obtain against the original pur. 
chaser. If the ward seeks to dispossess the secoud 
alienee, the question of the validity of the aliena. 
tion must undoubtedly be le-tried, and the policy 
of Art. 44 is that a question of that kind should 
be investigated and decided within a period ot 
three years after the attainment of majority by 
the ward; and on principle, it can make no differ, 
ence whether the later alienation is of the whole 
property ot only of apart of the property: 23 Modi 
272 (PC),Rel.on. [P 681 C 2] 

(d) Transfer of Property Act (1882), S. 51—* 
Alienation by guardian set aside as unwar* 
ranted—Alienee may be entitled to beneftt of 
S. 51. 

Though an alienation by the guardian of » 
minor was not warranted by law, the alienee 
may be entitled to the benefit of S. 61, If the cir. 
cumstanoes justify that be must have bona fide 
believed that he was absolutely entitled to the 
property and made improvements: 40 Col 565 
(F C), Bel. on. [P 682 0 2] 

T. M. Krishnaawami Iyer, K. S. Raja, 
gopala Iyengar and R. V. Raghavatha. 
thachariar — for Appellants. 

0.8. Venkatachariar, M.S. Yonkatarama 
Iyer, 8. Sankara Iyer and N. B. Brini. 
vasa Iyer — for Respondents. 

Yaradaoharlap J.—Thie appeal arises 
out of a Bait bronght by the appellanta* 
predecessor (the original plaintiff) for 
recovery of possession of several items of 
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property aliocatccl durins bis minority by 
his father iictin<> as his Ruardian. Moat of 
the I reperties now claimed l)eloD^’ed to 
on^ Asma KcRum who. by a deed of settle, 
nienfc. ^.5:. A, settled them on the oriRinal 
plaintilt and his deceased brother. By the 
>ame document the donor settled certain 
other properties upon another brother of 
tile plaintiff and another set of properties 
upon Mabub BeRum, tho plaintiff's mother. 
The plaint schedule comprises two other 
small items which were subsequently 
acquired for the plaintiffs' benefit by his 
father under Exs. U and 15. The evidence 
shows that these minor items were pur¬ 
chased with borrowed money. At the time 
that Asrna BeRum executed Es. A. the 
properties Riven to tho plaintiff and his 
deceased brother were subject to a mort. 
RaR6 (evidenced by Ex. B) in favour of two 
Hindu ladies securing repayment of a sum 
of Rs, 5000 and interest. Ex. A stated that 
the gift was made subject to this mortgage. 
The settlement deed also referred to a sum 
of Rs. 2500 raised by Mabub Begum by 
the pledge of her own jewels and made 
available to the settlor for the purpose of 
making repairs and improvements to the 
Victoria Diamond Jubilee Market which 
formed one of the properties given to the 
plaintiff. It went on to state that the sum 
of Rs, 3400 which was due for principal 
and interest under this head had been 
excused by Mabub and that accordingly 
there was nothing due under that head, 
meaning apparently that it was not neces’ 
sary for the settlor to make any provision 
for its discharge. 

During the years 1903 and 1904. Hyder 
Sheriff, the plaintiffs' father, sold the suit 
properties to several persons under Exs. 2, 
J, K, L and 3. All of them refer to the 
mortgage debt under Ex. B as necessitating 
the alienation to enable the vendor to 
discharge the debt. Ex. 3 also refers to 
money having been borrowed for acquiring 
under Exs. H and 15, the two minor 
Items comprised in Ex. 3. Hyder Sheriff 
^ied in 1905 and Mabub Begum died in 
1910. The plaintiff’s brother who was the 
other donee along with the plaintiff of the 
properties now in question predeceased 
Hyder Sheriff, After Hyder Sheriff's death, 
the plaintiff was represented by certain 
other persons appointed guardian by the 
Court, He attained majority in 1920 and 
filed this suit in July 1923. for recovery of 
possession of the suit properties alleging 
tbat the alienations by his father were 


all unnecessary and invalid. The learned 
Judge in tho Court below dismissed the 
suit, holding that the alienations were 
justified by necessity as otherwise the debts 
payable by the plaintiff' could not have 
been discharged. Hence this appeal by the 
supplemental plaintiffs who came on the 
record as the legal representatives of the 
original plaintiff. 

An extreme contention was put forward 
on behalf of the plaintiff in the Court below 
that the principal and interest due under 
Ex, B could have been discharged by 
careful management, out of the income of 
the properties of the minor and that none 
of the sales was therefore necessary. The 
lower Court has rightly found that there 
is no reasonable basis for this contention 
and as that extreme contention was not 
pressed before us, we do not refer to it in 
detail. On 20bh November 1903, the date 
of the first sale (Ex. 2), the position was 
that interest up to the end of 1902 had 
been paid though the learned Judge doubts 
the genuineness of the endorsements on 
Ex. B relating to the interest payments. 
In any event, the amount of Rs. 5000 
undonbtedly remained due on that day and 
a sale of some of the hypothecs for Rs. 
3750 was certainly justified by the neces¬ 
sity of having to pay off the mortgage. It 
might be mentioned in this connexion that 
the term fixed in the mortgage for payment 
had expired by this time and the evidence 
of D. Ws. 6 and 7 examined on commission 
justifies the view of the lower Court that 
the mortgagees were pressing for payment. 
There is accordingly no justification for the 
attack against Ex. 2. 

Out of the amount realized by the sale 
under Ex. 2, it appears from the endorse* 
ments on Ex. B that only a sum of Rs- 
3520 had been paid towards principal and 
interest due under that document as late 
as 22nd November 1903. What Hyder 
Sheriff did with the balance of the sale 
proceeds under Ex. 2, it is not possible to 
say. On 30th November 1903 and Ist 
December 1903, Hyder Sheriff exeoo^^ 
three sale deeds Exs. J, K and h ^or 
Es. 1200, 900 and 1500 respectively. R 
also appears from these documents that he 
received some small amounts in advance. 
Here again from the endorsements ^ 
Ex. B we find that only a sum of Rs- 
was endorsed on 28th November 1903. 
has been argued on behalf of the appel¬ 
lants that the amount remaining due undtf 

Ex. B about the end of November 19“^ 
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•or the beginning of December 1903 coaid 
have been discharged by the sale proceeds 
under Ex. L and the balance that remain, 
ed under Ex. 2 and that in this view the 
sales under Exs. J and K were unwarrant¬ 
ed. We do not think that this line of attack 
■is open to the plaintiff. All the three sales 
were in favour of three different indivi- 
duals and had been arranged before the end 
of November. It is not suggested that they 
acted together or that any of them had 
knowledge of the transaction entered into 
by the other. Every one of them would 
in those circumstances have only believed 
that the sale to himself was necessary to 
• enable Hyder Sheriff to pay off the balance 
undoubtedly remaining under Ex. B. The 
fact that Hyder Sheriff did not make the 
best use of the moneys raised under Exs. J, 
K and L or of the balance available under 
Ex. 2 cannot affect the purchasers in the 
absence of proof that they were parties to 
any improper scheme or purpose of Hyder 
^Sheriff. We must accordingly conhrm the 
decree of the lower Court even as regards 
Exs. J, K and L. 

The position as to Ex. 3 is somewhat 
'different It is a sale of June 1904 for a 
sum of Bs. 6500. As stated already, part 
of the consideration for that sale is stated 
to be for the discharge of a sum of Bupees 
1125 borrowed for purchases under Exs. H 
and 15. The only other purpose recited in 
the document is the discharge of the debt 
(or debts) due on the market, etc., to the 
■mortgagees under Ex. B. An examination 
of Ex. B and the endorsements thereon on 
the date of the sale ander Ex. 3 would 
•have undoubtedly enabled the alienee to 
understand that on that date nothing like 
the amount of the sale price under Ex. 3 
was required to discharge the mortgage 
debt. The alienee examined as D. W. 3 
admits that be knew of the previous sales 
I by Hyder Sheriff and states that as Hyder 
' Sheriff and Bashaoharlu who were bring, 
ing about the sale were respectable men, 
he did not think it necessary or proper to 
' make further enquiries and ascertain what 
' was the amount that was still due under 
' Ex. B. This is obviously no defence at all. 
It might be that he aoted honestly in the 
transaotion in view of the status of the 
persons with whom he was dealing, but 
ilthat is not snfidoient to make the transao* 
nion binding on the minor. 

D. W. 3 has further stated that the sale 
emder Ex. 3 was intended not only to dls. 


charge the debt remaining due under Ex. B 
and the money borrowed for the purchases 
under Exs. H and 15 but also to pay off 
large sums due to the same creditors on 
a jewel pledge which Mabub Begum had 
made. It has been suggested on the plain, 
tiffs’ side that this is an after-thought, as 
Ex. 3 itself makes no reference to any 
such jewel pledge loan. It seems to us that 
there is some force in this suggestion of the 
plaintiff. All that the alienee can rely on 
is the use of the plural in Ex. 3, referring 
to ‘debts' due on the market, etc. We do 
not however pursue this point, because even 
if Ex. 3 could be read as referring to any 
such jewel pledge loan, the alienee has still 
to show that that was a loan which the 
minors' estate was liable to discharge. The 
factum of the loan has no doubt been 
spoken to by D, Ws. 6 and 7 whose evi. 
dence has been accepted by the lower 
Court; but that evidence and the evidence 
of D. W. 3 make it clear that the jewel 
loan referred to can only be the jewel loan 
mentioned in Ex. A itself. But Ex. A cer. 
tainly does not make the gift in favour of 
the plaintiff and his brother subject to the 
liability to discharge that loan. 

On behalf of the alienee, Mr. Yenkata- 
chariar has argued that there must have 
been some contemporaneous agreement 
between the donor and Hyder Sheriff and 
Mabub Begum that the latter would pay 
off the debt raised by Mabub Begum on 
the pledge of her jewels as they were get. 
ting the properties for Mabub Begum and 
for the boys. There is very little basis in 
the evidence or in the probabilities in 
favour of any such agreement. It is true 
that Mabub Begum having raised the loan 
on the pledge of her own jewels was liable 
to discharge the debts but beyond the reel, 
tal in Ex. A that the settlor was released 
from liability in that connexion, no refer, 
ence is made in Ex. A itself as to how or 
by whom that loan was to be discharged. 
Even assuming that there was an agree, 
ment between the settlor and Mabnb 
Begum and Hyder Sheriff of the kind 
alleged by Mr. Venkatachariar, it is diffi. 
cult to see how the minors' estate could be 
made liable for that debt. A further eng. 
gestion is accordingly made that as the 
money had been borrowed for the improve, 
ment of the Diamond Jubilee Market, it 
must have been expected to be discharged 
out of the sale thereof or as a charge there, 
on. We cannot assume what the settlor 
would have provide if it had been made 
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clear to her that- some provision should be 
made for the discharge of her debt. Mabub 
Bej’um herself was a donee under Ex. A and 
the parties might well have thought that 
she would herself have discharged the 
pledge loan. 

It seems to us doubtful whether any 
additions can be made by oral evidence to 
the terras of Ex. A so as to import a condi- 
tion that the plaintiff and his brother took 
the gift subject to the liability to discharge 
the pledge loan. Even if this course was 
permissible, there is absolutely nothing in 
the evidence or in the probabilities to 
warrant an agreement of that kind and 
much less to make an agreement of that 
Kind, if indeed it was entered into by 
Mabub and Hyder Sheriff, binding upon 
the minor. It has been suggested that any 
other inference would amount to an impu. 
tation against Hyder Sheriff that he acted 
in fraud of the minors’ right. We do not 
think that this necessarily follows, because 
the parents might well have thought that 
as all their property would be going to the 
minors, it was immaterial how they dis. 
charged the jewel pledge loan. But even 
assuming that any such inference is inevit. 
able, we do not see how an inference of the 
minors liability can be drawn in the cir. 
cumstances. We must accordingly hold 
that there was no justifying necessity for 
the alienation under Ex. 3. The question 
then arises as fo what relief the plaintiff is 
entitled. Two matters have got to be dealt 
with m this connexion: one, that the gift 
under Ex. A was in favour of the plaintiff 
and his brother, and the other, that the 
alienee under Ex. 3 alienated portions of 
the property purchased by him in favour 
of defendants 17 and 18 and these latter 
defendants were not impleaded as parties 
to this suit till March 1931. The first 
question is material as bearing on the 

quantum of share that the plaintiff will be 
entitled to recover. 

If the deceased brother of the plaintiff 
was entitled to a half share in severalty, 
that half share would, on his death, have 
admittedly devolved on Hyder Sheriff and 
Mabub Begum, the parents, and any suit 
by them, to recover that half share, even 
assuming that Hyder Sheriff could have 
impeached his own acts, would have been 
barred long before the present suit was 
instituted. It has accordingly been con¬ 
tended on behalf of the plaintiff that the 
deceased brother of the plaintiff did not 


take any interest in severalty and that the 
gift under Ex. A in favour of the plaintiff 
and his brother created only a joint ten. 
ancy \yith the result that on the brother’s 
death in 1905, the whole property passed 
to the plaintiff by survivorship, This con- 
tention has been accepted by the learned 
Judge. We are free to say that the matter 
is not beyond doubt, but, having given the 
matter our best consideration, we havecome 
toa different conclusion. Mr.Venkatachariar 
went the length of contending that a gift i& 
the nature of a joint tenancy will be in. 
valid under the Mahomedan law and be 
relied upon certain passages in text books 
bearing upon the validity of a joint gift. 
They show considerable conflict of opinion' 
amongst the Mahomedan lawyers; but thO' 
distinction emphasized in those passages is- 
not between a joint tenancy and a tenancy 
in common but between a gift of properties- 
physically divided and a joint gift without 
such physical division. It may be a question 
of some nicety whether this line of argu¬ 
ment can be seriously relied on at this time 
of the day, in view of the observations of' 
the Privy Council in 35 Cal 1,^ and it is- 
not by any means clear how far this line of 
argument would affect the present case. But 
we think it unnecessary to pursue it, be¬ 
cause we have accepted Mr. Venkata, 
chariar s alternative contention that the 
gift under Ex. A does not really create a 
joint tenancy in the sense known to the 
English law. It cannot be denied that that 
kind of joint tenancy is unknown to the 
Mahomedan law and the creation of thak 
kind of interest is scarcely likely to bave* 
been intended by the donor. There is also- 
great force in the argument urged by Mr. 
Venkatachariar that it could hardly have 
been the donor’s intention that even if one 
of the two brothers died after attaining 
majority and leaving children, the other 
bother should take the property by sur¬ 
vivorship to the exclusion of the childrett 
of the deceased brother. 

The only basis in the document for the 
claim of joint tenancy is the use of the word 
jointly’ in the conveying danse. It is do 
doubt in a sense a technical term of the- 
English law and there is some force in the 
argument that as the document appears to 
have been drawn up on the lines of English 
precedents and in the English lan^agCt tb®- 
Court should place on that word its ordj" 

1. Ibrahim Qoolam Arifl v. Saiboo, (1908) 35 Cal' 
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Dary interprefcation in the Eoglisb law. But 
in the later clauses of the documeut, there 
is nothing whatever to suggest that the lady 
contemplated anything analogous to devo¬ 
lution by survivorship. On the other hand, 
the use of the term 'jointly' in that parti, 
oular context is capable of another reason- 
able explanation, namely that in the same 
document the lady was making gifts in 
favour of two other individuals there being 
a separate gift in favour of each individual. 
As the plaintiff and his brother were minors 
at the time, represented by their father, 
the lady apparently thought that it was 
unnecessary to make a separate gift to each 
of them. That might well account for the 
use of the word ‘jointly’. On the principle 
recognized by the Judicial Committee in 23 
Cal 670^ it seems to us reasonable to con. 
strue this document consistently with the 
{principles of the Mahomedan law and bold 
jthat the plaintiff and bis brother took the 
gift only as tenants.in.common. In this 
view the plaintiff is entitled only to recover 
a half share of the properties covered by 
Exhibit 3. 

It remains to consider the effect of the 
omission to implead defendants 17 and 18 
till March 1931. According to S. 22, Lim, 
Act, these defendants must be treated as 
having become parties to the litigation only 
in March 1931. If Art. 44, Lim. Act could 
be applied even in respect of the claim to 
recover the properties in their possession, 
the suit will undoubtedly be barred to that 
extent. The learned Subordinate Judge has 
however decided this question in favour of 
the plaintiff on the ground that as the pur¬ 
chase by them was only in 1922, they had 
not had adverse possession for 12 years 
thereafter and that as the suit was insti¬ 
tuted in time against defendant 1, it must 
be held to be in time against these defen¬ 
dants as well. We find it ditGeult to follow 
this line of reasoning. Before us, the learn¬ 
ed counsel for the appellants put his argu- 
ment in a somewhat different way. He 
contend^ that Art. 44, Lim. Act, would 
be applicable only to the suit against an 
alienee from the guardian and not to suits 
against pe^ns who might derive title by 
an alienation by such alienee. He main, 
tained that so far as the persons of the 
latter kind are concerned. Art. 144 is the 
only Article applicable. We are unable to 
aoc^e to this contention. It is too late now 
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to deny that Art. 44 contemplates a suit 
for possession. In 23 Mad 271^ at page 279 
the Privy Council observed that if the suit 
under Art. 44 was not brought within the 
time limited, S. 28, Limitation Act would 
apply and extinguish the plaintiff’s rights. 
This can only be on the footing that the 
suit contemplated is a suit for possession 
and not a mere suit for declaration. If it 
is a suit for possession, it must obviously be 
instituted against the parties in possession. 

The position of alienees deriving title 
pendente lite is of course different, because 
they will be bound by the result of the suit 
against the alienee: but where the pur. 
chaser from the guardian bad alienated the 
whole or a portion of the property before 
the suit, the alienee from the purchaser 
will certainly not be bound by any adjudi. 
cation which the ward may obtain against 
the original purchaser. If the ward seeks to 
dispossess the second alienee, the question 
of the validity of the alienation must 
undoubtedly be re-tried, and the policy of 
Art. 44 is that a question of that kind 
should be investigated and decided within a 
period of three years after the attainment 
of majority by the ward. It seems to us 
fantastic to hold that even if the original 
alienee had parted with the whole property 
in favour of a stranger, the requirements of 
Art. 44 will be satisfied by obtaining a 
decree against the original alienee in the 
absence of the later purchaser, and on prin- 
ciple, it can make no difference whether 
the later alienation is of the whole property 
or only of a part of the property. Mr. T. M. 
Krishnaswami Ayyar admitted that Art. 44 
will apply to a suit against an heir or legal 
representative of the original alienee. Wo 
do not see how the position will be differ, 
out as regards the purchaser from him. It 
is no doubt trne that the purchaser is not 
for all purposes in the same position as an 
heir or a legal representative of his vendor, 
but BO far as the property purchased is 
concerned, be is entitled to all the protec. 
tion which the vendor was entitled to and 
in that sense be is his representative though 
not a legal representative. Mr. Krishna- 
Bwami Iyer raised a question by way of 
analogy as to the applicability of Art. 44 to 
a suit against a trespasser, who had tree, 
passed on the possession of the alienee. He 
put it to ns whether even such a suit was 
to be brought within the th ree years period 

8. Onaoa Sambasda Paodara SaDnadhl ▼. Vela 
Faodaram, (1900) 88 Mad 371=87 I A 69=7 
Bar 671=10 M D J 89 (P C). 
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Iimiterl by Art. 44. Whether the Article will 
be directly applicable or not, it may be a 
question whether the trespasser cannot 
plead that in the absence of a suit under 
Art. Jl, the title of the ward had been 
sxtinsuished by the operation of S. 28. 
Limitation Act. Whatever may be the posi. 
tion of a trespasser, a person claiming title 
under the original alienee can certainly say 
that till that alienation is vacated his po 3 » 
session cannot be disturbed. 

We accordingly hold that as against 
defendants 17 and 18, the suit would be 
barred if the alienation in their favour is 
real and they had taken possession in pur. 
auance thereof prior to the date of the suit. 
The circumstance relied on by the learned 
Subordinate Judge that the encumbrance 
certificate obtained by the plaintiff did not 
disclose the alienation in their favour 
seems to us of no consequence. It has not 
been suggested that this omission was the 
consequence of any fraud played by these 
defendants. If it was a mistake, either of 
the plaintiff in wording his application or 
of the office in granting the certificate, it is 
of no avail to the plaintiff. Defendants 17 
and 18 are the wife and brother.in.law 
respectively of defendant 1 and the plaint 
contains a specific allegation that the aliena. 
tions in their favour are nominal. The 
hearing of this question on the plea of 
'limitation does not seem to have been very 
clearly realized in the Court below. There 
are no doubt some statements in the evi. 
dence bearing upon the nature of the aliena! 
tions in favour of defendants 17 and 18, but 
having regard to the interests involved, we 
do not think it proper to decide this ques. 
tion upon the existing evidence. It will be 
fair to have a specific issue raised on the 
point and to give an opportunity to both 
the parties to lead evidence bearing upon 
the question whether the sales by defen. 
dant 1 in favour of defendants 17 and 18 
were nominal transactions and whether 
these defendants were in possession of the 
properties covered by the sale deeds in their 
favour, before the date of the suit. 

The only other question remaining for 
•consideration is the relief that plaintiff is 
entitled to as against defendant 1 and as 
against defendants 17 and 18 if the suit as 
against the latter should be held to be in 
^me. Some of the properties covered by 
Lx. 3 have been acquired by the Govern, 
ment under the Land Acquisition Act and 
the compensation amount has been paid 


either to defendant 1 or to defendants 17 
and 18. The claim of the plaintiff to a share 
of the amount paid to defendants 17 and 18 
will, to some extent, depend on the question 
of limitation above referred to. As regards 
defendant 1, there is no plea of limitation; 
but there is a claim made by him for the 
value of improvements. The evidence un. 
doubtedly shows that he has made some 
improvements but in the view that the 
lower Court took, it was unnecessary to 
give a definite finding on this point. In 
respect of the properties in defendant I’s 
possession, the plaintiff will be entitled to 
recover a half share subject to the obliga¬ 
tion to reimburse defendant 1 to the extent 
to be presently mentioned. He will also be 
entitled to a half share of the amount of 
compensation received by defendant 1 sub. 
ject to the like obligation. Though we have 
held that the alienation in favour ofdefen- 
dant 1 was not warranted by law, we see 
no reason to think that defendant 1 is not 
entitled to the benefit of S. 51, T. P. Act, 
The circumstances justify the conolosion 
that he must have bona fide believed that 
he was absolutely entitled to the property. 

The lower Court will have to determine 
how far the property in his possession or 
the compensation amount received by defen- 
dant 1 was enhanced as a result of the 
improvements effected by him after his pur¬ 
chase and defendant 1 will be entitled to 
credit therefor. The principle to be applied 
is indicated by the Privy CounoLl in 40 Cal 
555* at p. 564. After making this deduc¬ 
tion, defendant 1 will also be entitled to 


reimbursement in respect of a proportionate 
share of the sum of Bs. 1125, which was 
undoubtedly a binding debt and also a like 
share in respect of the balance due under 
Ex. B on the date of Ex. 3 after making 
allowance for the endorsements made up to 
2nd December 1903. The liability in res¬ 
pect of these two sums will have to b® 
distributed on all the properties covered by 
Ex. 3 and only a corresponding proportion 
will be deducted in respect of the property 
in the possession of or the compensation 

received by defendant 1. If the Court 
should ultimately hold that the suit is in 
time even as against defendants 17 and 18» 
a similar calculation for improvements, “ 
any, made by them, as also a proportionate 
share for which they oan claim credit m 
respect of the sum of Rs. 1125, and the 
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balance Tinder Ex. B must also be deter, 
mined. If they are in possession of any of 
the properties covered by Ex. 3, the plain¬ 
tiff will be entitled to recover a half share 
therefrom just as in the case of the pro¬ 
perties, if any, in the possession of defen¬ 
dant 1, but this again will be subject to the 
same obligation to recoup them in respect 
of the improvements and in respect of the 
liability to the two items of debt. On 
amounts if any, found due to the plaintiff 
after the above deductions had been made, 
the plaintiff will be entitled to interest at 
6 per cent, per annum from 1st July 1930 
to date of payment. 

In the result the appeal is dismissed so 
far as it relates to the properties covered 
by Exs. 2, J, K and L. Defendants 5 and 6 
will be entitled to their costs of the appeal. 
To the extent necessary to give relief to 
the plaintiff on the lines above indicated, 
the decree of dismissal is set aside, so far as 
it relates to the properties covered by Ex. 3. 
The case will be remanded to the lower 
Court for framing an issue on the lines 
suggested above in respect of the sale in 
favour of defendants 17 and 18 and for dis¬ 
posal of the other questions above indicated 
in the light of the foregoing observations. 
The costs of the appeal, so far as it relates 
to the properties covered by Ex. 3 will be 
provided for in the revised decree of the 
lower Court. 

O.B.K./v.B.B. Order accordingly. 
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Stodart J. 

Valhiri Paf/a6/u'ra7nayya—Petitioner. 

V. 

Qurrala Krishna Rao—Respondent. 

Civil Revision Petn. No. 954 of 1936, 
Decided on 15tb February 1938, from 
decree of Sub-Judge, Rajahmundry^ D/. 
11th March 1936. 

^ 4(a) UmiUtien Act (1908), S. 20~Peno<l of 
Undtalion for tult OEpiriog oo Sunday Pay¬ 
ment of intereit made on neat day does Dot 
glre fresh start for UmiUtien. 

The ‘‘period” in 8.90 means a dedoite space of 
time. Pteiorlbed for a ■nit” mast mean ‘‘pres¬ 
cribed by the Limitation Aet” and the only place 
where a “period” In the eeiue of a definite space 
of time is provided lot In tiie Act la 8. 8. The time 
prolooged lor flUog inlt owing to aooideotai olr- 
oomstanoes whloh ate provided lot in 8.1 nemely 
the Oonrt being closed on the last day of limitation 
U sot a “^od.” Heaoe, where the pa^ of Hid* 
taklea espcei on Bnnday, the payaient of intereit 


made on next day does not give fresh start foe 
limitation. [P 683 C 2] 

(b) Limitation Act (1908), S. 31—Prescribes 
Special period (Obiter.) 

Section 31 prescribes a special period of limita¬ 
tion in certain cases : A I li 1930 Mad 991, 
Apiyroved, (P 684 C 1) 

(c) Limitation—Fresh promise—Record made 
on promissory note by payee held did hot 
amount to fresh promise. 

A payment of interest was made after the expiry 
of the period of limitation. A record was made on 
the suit promissory note and the words used were 
‘ paid ten rupees towards the debt in this pconote"; 
The payee did not even say “my debt” or "what 
I owe under the pronote”: 

Held that the expression “debt in this pronote” 
did not amount to fresh promise. [P 684 G I] 

D. Naraga Raju — for Petitioner. 

N. Vasudeva Rao for V. Govindaraja. 
chari — for Respondent. 

Order.—Two points arise for decision. 
The period of limitation for the suit expired 
on 9th October 1932. A payment of inter¬ 
est was made on 10th October 1932. The 
suit being eventually filed on 10th October 
1935 was dismissed as time-barred. The 
Court refused to hold that the payment 
made on lObh October 1932 satisfi^ the 
conditions of S. 20, Lim. Act. The party 
relied on the fact that as 9th October was 
a Sunday, a suit could have been filed on 
lOth October under S. 4 of the Act, and 
that the payment was therefore within 
the time indicated in S. 20. The Court 
rejected this contention. It is again argued 
before me. But I agree with the lower 
Court. 8. 20 requires the payment to be 
made within the period prescribed for a 
suit. "Period” to my mind means a definite! 
space of time. "Prescribed for a suit” must 
mean “prescribed by this Act” and the 
only place where a " period " in the sense 
of a definite space of time is provided for 
in the Act is S. 3. There the expression 
used is "period prescribed therefor by 
Bch. 1.” This payment was made after 9th 
October 1932 on which date the said period 
expired. The payment therefore does not 
avail to start a fresh period of limitation. 

The argument is that "period prescribed” 
means the time in which a suit may be 
filed having regard to the accidental oir. 
comstances which are provided for in S. 4, 
namely the Court being closed on the last 
day of limitation. The time so prolonged 
is not in my opinion a "period.” Nor on 
the foregoing reasoning do I think it can 
be described as "the period presoxibed for 
soifc.” The decision of tbU Court lo B9 


684 Madras Thiagaraja t. Narayanaswami (Horwill Jj A. I. R, 


M L W 502,^ contains observations which 
lean towards the interpretation now con. 
tended for, but the point did not arise in 
that suit and I am not bound to follow 
what after all was a mere opinion which 
has no application here. That decision is 
concerned with the meaning of S. 31, Lim. 
Act. I respectfully agree with that decision 
Ithab S. 31 prescribes a special period of 
limitation in certain cases. It is in Part 5 
| 0 f the Act headed "Savings and Repeals." 

The second point is that the record made 
on the suit promissory note in evidence of 
the payment in question on lOtb October 
1932 amounts to a fresh promise. The 
words are "paid ten rupees towards the 
debt in this pronote." I agree with the 
lower Court that the expression "debt in 
this pronote” does not amount to a pro. 
mise. It is in my opinion merely descrip, 
tive. The payee does not even say "my 
debt” or "what I owe under the note.” It 
has been argued that to hold that time for 
a Buit cannot be extended by part payment 
or acknowledgment made on a certain date 
although a suit for the debt could be hied 
on that date under the provisions of S. 4 
is to perpetuate an anomaly. I do not think 
the position is anomalous. The civil revi. 
sion petition is dismissed with costs. 

C.R.K./d.S. Petition dismissed. 

1. Sesfaayya Cbetti v. Subbadu, (1930) 17 A I R 
Mad 991 = 128 I 0 867=54 Mad 445 = 59 
M L J 881=32 M L W 502. 
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Thiagaraja Iyer — Appellant. 

V. 

Narayanaswami Pillai and others — 

Respondents. 

Second Appeal No. 91 of 1937, Decided 
on 16th March 1938, against decree of 
Sub. Judge, Mayavaram, in A. S. No. 24 of 
1936. 

Execution — Uiufructuary mortgage by legal 
repruentative — Part coniideration being to 
diicbarge debt of deceeied— Mortgagee know* 
ing that debt! of deceued not fully discharged 
and conalderation for mortgage not applied to» 
warda discharge of such debta — Subaequent 
decree by creditor of deceaced — Property 
mortgaged attached in execution — Executing 
Court held could not attach property on purely 
equitable groundi—Property could be attached 
only subject to mortgagee’a righu. 

A legal represeutative had given an undertaking 
that he would pay off certain debta of deceased 
He mortgaged nsufructoarily a substantial item of 


property and the consideration for it was partly to 
discharge a debt of the deceased. Subsequently a 
creditor of the deceased obtained a decree against 
the legal representative and in execntion of that 
money decree, he attached certain property said to 
belong to the deceased including the property 
which had been usufructuarily mortgaged. The 
mortgagee knew that the debt of the deceased had 
not been completely paid off and that the consi¬ 
deration or part of it was not utilized for the dis¬ 
charge of such debts : 

Held that these facts alone did not entitle the 
creditor to attach the property. It was necessary 
for the creditor to prove that bis debt was a debt 
of the deceased and that the legal representative 
had not already paid off debts of an amount equi¬ 
valent to the value of the property inherited. It 
was also necessary to raise this issue clearly In 
the suit, in order that the parties might let In 
evidence on that point : AIR 1936 Mad 206 
(F B), Bel. on. [P 685 0 2) 

Held further that the right of the creditor to 
proceed against the property which was in the 
mortgagee's possession was an equitable right; and 
before permitting the creditor to proceed against 
that property, the Court would have to be satisfied 
that equitable reasons for applying the remedy 
existed. Clearly, it would not be competent for 
an executing Court to attach the property oi a 
stranger on purely equitable consideration. Sec¬ 
tion 62 (1), Civil P. C., did not give the creditor a 
right to proceed against property which was no 
longer in the bands of the judgment-debtor. To 
proceed against a transferee, be must therefore 
establish his equitable right to do so in a separate 
4CalS97,Expl. (P 686 C 1} 

Held also that the land In question bad not 
Uen sold but only usufructuarily mortgaged. A 
right in that property still inured therefore in the 
legal representative and that right could be at¬ 
tached by the creditor. Bence the property could 
be attached subject to the mortgagee's rights. 

[F 686 G 1] 

K. Bhashyam Ayyangar and B. Viswa- 
nathan — for Appellant. 

M. S. Venkatarama Ayyar — for BeS^ 
pendents. 

Judgment. — Defendant 3 obtained the 
property of the late Govinda Pillai by way 
of surrender from his daughter i but he 
gave an undertaking that be would pay off 
certain debts. He mortgaged nsufractnarily 
a substantial item of property in favour of 
the plaintiff; and the consideration for it 
was partly to discharge a debt of the late 
Govinda Pillai and partly to discharge the 
private debt of defendant 3. Defendant 1 
claimed to be a creditor of the late Govinda 
Pillai; and be obtained a decree against 
the daughter of Govinda Pillai, i. e. defen¬ 
dant 2, and against defendant 3. 
cution of that money decree, he attached 
certain property said to belong to the late 
Govinda Pillai including the 
which had been usufructuarily morfegagw 
to the plaintiff. He alleged that this mort* 
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gage was nominal and false. The plaintiff 
resisted the attachment of this property, 
but was unsuccessful. He therefore filed 
this suit under 0. 21, R. 63, Civil P. C., to 
set aside the summary order : and it has 
been held by the lower Appellate Court 
that this was not a nominal transaction 
and therefore passed a decree as prayed 
for. It has been argued that Exs. G and H 
are false documents, fabricated for the 
purposes of this litigation—and this con* 
tention seems to have found favour with 
the trial Court; but the learned Subordi¬ 
nate Judge in appeal came to the conclu* 
eiou that the principal documents filed by 
the plaintiff were genuine, true and sup. 
ported by consideration. It has been argued 
that the lower Appellate Court overlooked 
certain evidence; but I find no reason to 
think that it was unaware of the evidence 
to which reference has been made. I am 
uot therefore prepared to disturb this find, 
ing of fact of the lower Appellate Court. 

The next contention is that as defen. 
dant 3 had obtained possession of the pro. 
perty as the legal representative of Govinda 
Filial andjsade an alienation to the plain- 
tiff and that as the plaintiff knew that the 
debt of the deceased Govinda Filial had 
not been completely paid off and that the 
consideration or part of it was not utilized 
for the discharge of such debts, defendant 1 
is entitled to ignore the alienation to the 
plaintiff and to attach the property in the 
same way as if the alienation had not been 
made. lUliance is placed on 4 Cal 897,^ in 
which it was held that the law in India 
was the same as in England and that the 
creditors of the testator or ancestor can 
follow the land into the possession of a 
purchaser from the heir or devisee, if it 
can be proved that such purchaser knew 
^1) that there were debts of the ancestor or 
testator left unsatisfied and also (2) that 
the heir or devisee to whom he paid his 
purchase money intended to apply it other, 
wise than in the payment of such debts. 
I think it has rightly been argued that the 
plaintiff had a oonstructive knowledge—if 
not actual knowledge —of the terms of the 
eurrender, in which mention is made of the 
debt of defendant 1 and that he should 
therefore have enquired whether the debts 
had been ^id off. It is also clear that the 
•consideration for this alienation was not 
applied entirely for the discharge of Govinda 

1. dneoder Ohnndat OhoM v. liaoUn Toth, 
(l9T9)4 0al^s:A0LB.ie8. . ■ 


Pillai's debts, but I do not think that these 
facts alone entitle the defendant to attach 
the property. 

In the first place, it is clear that the 
scope of the enquiry in the execution pro¬ 
ceedings and in the suit was confined to 
the genuineness of this transaction; and it 
was not argued either during the execution 
proceedings or during the present suit that 
because of the equitable principle to which 
reference has just been made, defendant 1 
is entitled to proceed against the suit pro¬ 
perty, and to ignore the mortgage. It has 
been pointed out by Varadacbariar J. in a 
Full Bench case of this Court, 70 M L J 
162^ at p. 172, that the liability of a legal 
representative is a personal one up to the 
amount of the property he received from 
the testator or last male.bolder. If, for 
example, he pays off the debts otherwise 
than from the property inherited, then the 
property of the deceased in his bands can. 
not be proceeded against, i. e. there was 
nothing of the nature of a charge on the 
property. It would therefore have been 
necessary for defendant 1 to prove in a 
more satisfactory way than be has done 
that his debt was a debt of the deceased 
Govinda Fillai and that defendant 3 bad 
not already paid off debts of an amount 
equivalent to the value of the property 
inherited. It would also have been neces- 
sary to raise this issue clearly in the suit, 
in order that the parties might let in what 
evidence on that point. The issues actually 
framed were : 

(1) Whether the usufructuary mortgage bond 
relied on by plaintiff is true and support^ by con. 
sideratioD ? 

(2) Whether plaintiff is entitled to the declara* 
ttoD prayed for ? and, 

(S) To what relief Is the plaintiff entitled ? 

When the parties went to suit, it seems 
clear that they did not intend to raise 
the point which has been argued so fully 
in this Court; nor does this contention seem 
to have been argued in the lower Appellate 
Court. 

Even apart from the failure to raise this 
point and to discuss it in the pleadings, 
I do not think defendant 1 can succeed in 
this suit. It seems clear that Fontifex J. 
in his judgment reported in 4 Cal 897,^ did 
not think that the question of the liability 
of property transferred to a stranger could 
be decided in execution. He says : 

3. KanehamaUl Pathar v. Bbahajl Bajah Saib, 
(1936) 98 A I B Mad 308=169 I 0 166=69 
Mad 461=70 M L J 163 (F B). 
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Presumably these words(the languageof Ss. 252 
and 203 of the then ProceduteCode), were intended 

to confine the procedure under the sections in 
qucvtion to property remaining in the possession of 
the legal representative, leaving the creditors to 
follow property improperly alienated by the legal 
representative by a separate suit. It could not be 
Intended that property alienated should be subject 
to execution in a suit to which the alienee was not 
a party, 

Ifc 13 contended that the plaintiff has 
intermeddled with the property and he is 
therefore a lefjal representative; but I can. 
not agree that a mere alienee from a legal 
representative is a legal representative. It 
has been hold by this Court that a transfer 
that is not binding on a particular person 
can he held to bo so in execution proceed, 
ings. For example, a transaction that can 
be set aside under S. 53, T. P. Act can be 
declared to be not binding on a person in 
the course of execution proceedings; but in 
the present instance, it cannot be said that 
this alienation in favour of the plaintiff is a 
void transaction or is in any way voidable. 
[The right of defendant 1 to proceed against 
the property which is in the plaintiff’s 
possession is an equitable right; and before 
permitting defendant 1 to proceed against 
that property, the Court would have to be 
Isatisfied that equitable reasons for applying 
'the remedy existed. Clearly, it would not 
be competent for an executing Court to 
attach the property of a stranger on purely 
equitable consideration. S. 52{1), Civil P. C. 
'gives a creditor a right to proceed against 
the property of the deceased in the hands 
of the legal representative and S. 62 (2) 
gives the creditor the right to proceed 
peponally against the legal representative 
if he cannot satisfy the Court that he has 
properly accounted for the property in his 
hands. It does not give the creditor a right 
to proceed against property which is no 
longer in the hands of the judgment-debtor. 
To proceed against a transferee, be must 
therefore establish his equitable right to do 
so m a separate suit. 


A. I, B. 


by a permanent injunction from interfering 
with the plaintiff's possession, although the 
plaintiff was not then in possession. This 
part of the decree will have to be modihed 
by deleting the injunction and adding a 
declaration that the plaintiff is entitled to 
possession. This possession be can obtain by 
restitution proceedings. In other respects 
the appeal fails and is dismissed with costs, 

C.r.k./d.s. Decree modified. 


The land m question has not been sold to 
the plaintiff , but only usufructuarily mort. 
gaged. A right in that property still inured 
t^herefore m defendant 3; and that right oan 
be attached by the defendant. That part of 
Ithe oecree of the lower Appellate Court 
1 which declares that the property was not 
ijiable for attachment by defendant 1 is not 
,therefore correct and will have to be modi, 
ified by saying that it can be attached subject 
to the plaintiff’s rights. It is also pointed 
out that the decree, restrains defendant 1 
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Bohn and Stodart JJ. 

In re Bojji Beddi and others — Accused. 

Reference No. 9 of 1037, Decided on 
15th March 1938, made by Sess. Judge, 
Bellary Division, in S. C. No. 23 of 1937. 

Criminal P. C. (1898), S. 307-Ca,e having 
some offences triable by aid of jury and others 

c *****‘*” — Before reference under 

307 Sessions Judge must dispose of caie 
with regard to latter offences. 

Where in a case there are some oflences triable 
with the aid of jury and others Iciabla with the 
aid of assessors, the Sessions Judge is bound to 
dispose of the case in so far as the offences triable 
with the aid of assessors ate concerned. He Is not 
competent to refer under S. 307 the case of those 
fences to High Court, nor can his reference give 
High Court jurisdiction to dispose of them. More* 
over he cannot refer to High Court under S. 307 
the case of anybody in regard to whom be Is io 
agreement with the verdict of the jury : I I B 
1032 Mad 512, Bel. on. fp 686 C 2; P 637 C 1] 

K. S. Jayarama Iyer for G. Gopalaswami 
and P. Lakahmayya — for Accused. 

Public Prosecutor — for the Crown. 

Burn J.—As Waller J. observed in 55 
Mad 715^ we must decline to accept the 
reference which is premature. The learnedi 
Sessions Judge is bound to dispose of the 
case in so far as the offences triable with 
the aid of assessors are concerned. He is 
not competent to refer the case of those 
offences to this Court, nor can his reference 
give this Court jurisdiction to dispose of 
them. Moreover from his letter of reference 
it would appear that the learned Sessions 
Judge is not prepared to express disagree* 
ment with the verdict of the jury so far 
accused 1 and 2 are concerned. If that he 
so, the learned Sessions Judge must dispose 
of the case as against them. He cannot 
refer to this Court under S. 307, Criminal 
P. C, the case of anybody in r egard 

1. Pachaimuthu v. Emperor, ( 1982 ) 19 A IB 

Mad 612=1932 Or 0 480=137 10 810 «» 

Or L J 633=66 Mad 716=62 M J efli 
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whom he is in agreement with the verdict 
of the jury. The case will therefore go back 
to the learned Sessions Judge for disposal 
according to law. We may add that we 
have consulted the learned Public Prose¬ 
cutor and he has said that if this reference 
had come up for disposal to-day, he would 
not have been able to contend that the 
verdict of the jury is in any way perverse 
or unreasonable or against the weight of 
the evidence. 

C.r.K./d.s. Case sent back. 


^ A. I. R. 1938 Madras 687 

Varadachariar and 
Pandbang Row JJ. 

Suhramania Chettiar and others — 

, Appellants. 

V. 

Srinivasaraghava Ayyangar and others 

— Respondents. 

: - Appeal No. 396 of 1933 and Civil Misc. 
Petn. No. 5330 of 1934, Decided on 1st 
March 1938, against decree of Sub-Judge. 
Tanjore, in 0. S. No. 47 of 1931. 

. ijt Limitation Act (1908), S. 22—Suit ogainst 
benamidor within limitotion — Real owner 
impleaded after limitation merely at matter of 
caution—Suit ae againct real owner will not be 
barred by operation of S. 22. 

A benamidat ie competent to represent the real 
onner, because as a benamidai he \viH be In a 
position of a trustee and the real owner will bo 
bound by any adjudication in a suit to which the 
benamidar is a party -.AIR 191S P C 240, Rel. 
on. [P 688 0 1) 

Where therefore a suit is filed against the 
benamidar within limitation and the real owner 
is, after limitation, impleaded merely as a matter 
of caution, that will not by itself let in the opera¬ 
tion of 8. 22, because the real owner will not be a 
new patty. The suit as against the real owner will 
therefore not be time-barred i ? C W N 817 and 
28 Bom 11, Rel. on. [P 688 C 1] 

M. S. Venkatarama Ayyar — 

for Appellants, 
T. M. KiUhDaswamy Iyer and A. Bala- 
. suhramania Iyer — for Bespondents. 
VftvadaoliEriftF J.—This appeal arises 
out of a mortgagee's suit for sale; and the 
only question for decision at this stage is 
the point of limitation arising ont of the 
fact that when defendant 18 was added as 
a party to this suit, more than 12 years 
h^ elapsed from the time when the mort¬ 
gage money was payable. This question of 
limitation affects the plaintiffs* right to 
bring to sale a fourth share in £b. A 
. properties. The learned Subordinate Judge 


held that the claim was, to that extent, 
barred and directed the sale only of the 
remainder of Sch. A properties. Hence this 
appeal by the plaintiffs. The mortgaged pro. 
perties belonged in equal shares to defen. 
dants 1 and 8. They sold one half of Sch. A 
properties to one set of defendants with 
whom we are not concerned in the appeal 
and the other half of Sch. A properties to 
defendant 11 on 21st September 1920 
(Ex. 4). On 30th May 1931, i.e. two months 
before this suit was filed, one Sheik Mobam. 
mad Eowther (D. W. l), professing to act 
under the authority of defendant 11 execut. 
ed Ex. 0 , which purported to acknowledge 
that the purchase by defendant 11 under 
Ex. 4 had been made with the moneys of 
defendant 18's husband and with the 
stridhanam amounts of defendant 18, that 
the properties accordingly belonged to 
defendant 18's husband and defendant 18' 
from the date of the said sale deed and' 
that as the husband was dead, they now 
belonged to defendant 18 and that defen- 
dant 18 'b husband and defendant 18 bad 
all along been in exclusive possession andi 
enjoyment of the properties. The document 
wound up with the following sentence : 

1 have executed this release deed in proof of the 
fact that the said Bheik Mohammad Rowtber has 
DO right to, concern in, or enjoyment of the under¬ 
mentioned properties. 

By I. A. No. 210 of 1932, the plaintiffs' 
applied to add defendant 18 as a party and- 
this was ordered on 12th October 1932, 
i.e. after the expiry of more than 12 years 
from tho due date. In the affidavit filed in 
support of the application to add defendant 
18 as a party, the plaintiffs alleged that 
the story that the purchase by defendant 
11 was benami for defendant 18 and 
her husband was not true, that Ex. 5 
itself was a sham document executed* 
by the alleged agent only with a view 
to enable defendant 18 to put forward 
a claim to the properties which, in the 
meanwhile, had been attached in another 
suit and that the allegation that defen. 
dant 18 and her husband had been in- 
possession was also not true. The plaintiffs 
however prayed that to avoid complication. 
at the execution stage, defendant 18 might 
be impleaded as a party to the suit. When- 
she was impleaded, defendant 18 set up- 
her title and plead^ that as against her 
and the properties in which she was in. 
terested the suit was barred by limitation. 

This queetioD of limitation was raised 
by Issue 5 in the case. The lower Court 
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has held that as to one-half of the pro. 
perties conveyed under Es. 4 the suit was 
not barred but as to the other half it was 
barred. We are not satisfied with the way 
in which the question has been dealt with 
in para. 15 of the lower Court's judgment. 
It is true that no issue was framed as to 
the alleged benami character of the par. 
chase by defendant 11 nor as to the nature 
and effect of Ez. 5. But we do not see 
bow in the absence of such issues and 
findings thereon, the Court below could 
hold that the impleading of defendant 11 
in time was not sufficient to entitle the 
plaintiffis to bring this fourth share also in 
the properties to sale. If defendant 11 was 
the real owner and the story of the benami 
was not true, the addition of defendant 18 
would have been a mere surplusage. The 
fact that the plaintiffs, as a matter of pro. 
caution, impleaded defendant 18, would 
not amount to an admission by them that 
defendant 11 was not the real owner and 
that the story of benami set out in Ez. 5 
:and adopted by defendant 16 was true. 
Even assuming however that defendant 11 
was only a benamidar for defendant 18, 
defendant 11 will be competent to repre. 
|Bent defendant 18, because as a benamidar 
ibe will be in the position of a trustee and 
defendant 18 will be bound by any adjudi. 
cation in a suit to which defendant 11 is 
a party: see 46 Cal 566.^ If in those cir. 
cumstances, defendant 18 who will be 
a beneficiary on this assumption is subae. 
quently impleaded merely as a matter of 
caution, that will not by itself let in the 
operation of 8. 22, Limitation Act, because 
defendant 18 will not, in this view, be a 
new party: sm 7 C W N 817^ and 28 
Bom 11.^ It is only on the assumption that 
on the ezecution of Ez. 5, defendant 11 
ceased to be entitled to represent defen. 


of defendant 11, or if Ez, 5 was merely a 
nominal document brought into ezistence 
to enable defendant 18 to take some claim 
proceedings and was not intended to be 
operative, defendant 11 would continue to 
be entitled to represent defendant 18 even 
if the original purchase was for the benefit 
of defendant 18. 

A decree of the lower Court straight, 
way exonerating a fourth share of Sch. A 
properties without raising and determining 
the questions above adverted to is obvi. 
ously untenable. The decree will, to that 
eztent, be set aside and the case remanded 
to the lower Court for framing necessary 
issues in the light of the above observa. 
tioDS and disposing of the case after giving 
the parties an opportunity to lead evidence 
bearing upon the issues to be framed as 
above directed. The costs of this appeal 
will be provided for in the revised decree 
of the lower Court. Court, fee paid on the 
memorandum of appeal will be refunded. 

G, M. P. No, S330 of 1934. — As we are 
remanding the main appeal for farther 
trial in the lower Court, it is unnecessary 
to admit the document here. It may be 
tendered in the lower Court in the coarse 
of the fresh inquiry. 

O.R.K./d.s. Case remanded. 
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Varadachariar J. 

On difference between 

Pandrang Eow and 
Yenkataramana Eao JJ. 

S. Girdharilal Son and Co. — 

Plaintiffs — Appellants. 

V. 


dant 16 and that therefore the interests of 
defendant 18 were not represented at the 
time the suit was instituted, that defen. 
dant 18 can invoke 8. 22, Lim. Act. To 
enable defendant 16 to do so, she must 
satisfy the Court that Ez. 5 represents a 
real and operative transaction. If, for in- 
stance, the ezecutant of Ez. 5 had no 
power or authority to execute it on behalf 

1. Gar Narayan v. Sheolal Singh, (1918) 6 A I R 
PC 140 = 49 I 0 1=46 Cal 666 = 46 I A 1 

\jr U)* 

2. Janhabl Ohowdhurani v. Brojo Mohini Chow- 

dhurani, (1903) 7 C W N 817. 

8. Gumvana v. Dattatraya, (1904) 20 Bom 11= 
0 tiom h B 618* 


B. Kappini Gowder and others — 

Defendants — Respondents. 

Appeal No. 250 of 1936, Decided on 3rd 
February 1988, against decree of Snb* 
Judge, Nilgiris at Ootacamund, D/. iVtl* 
December 1935. 

^ « (a) Parlnerthip Act (1932), S. 69 (2)- 
Retrospective nature — Section cannot w 
treated retroipectively — Retroapectiva nature 
particularly saved by S. 74 (b) (Per Pandrai^ 
Boxo and Varadachariar JJ,, Venhataramen^^ 
liao J. contra). 

Pet Pandrang Row J. — Seo. 69 (2) cannot N 
said to relate to mere matter of prooodare, fofi 
requites something to be done, vis. regUtraJlM 
dehors the Court. S. 69, Cl. (2) should not w 
given retrospective effect particnlarly in °. 
8.74 (b). [P 699,01; P70009i 
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Per Vara^achariar J. —Because of the fact that 
the Legislature gaye an iuterval of one year before 
S. 69 was brought into operatioD, it cannot be 
said that that interval can be explained only on 
the ground that the provision must have been 
intended to be retrospective. There are other 
considerations which required such an interval, 
particularly the necessity for bringing into exist* 
ence the necessary machinery, and for the framing 
of rules contemplated by S. 71: Case laio dis* 
cussed. [P 704 0 2] 

Per Venkataramana Rao J. contra.— The lan¬ 
guage of S. 69 (2) is very general and will apply 
to all suits arising from contracts whether entered 
into before the passing of the Act or not. S. 1 
provides that S. 69 shall come into force on 1st 
October 1933, though the entire Act would come 
into force on 1st October 1932. This postpone* 
ment of the operation of the section may fairly be 
taken as an indication of the intention of the 
Legislature to give retrospective operation to the 
section. S. 74 (b) does not go to save this retros¬ 
pective operation : AIR 1916 Mad 607, Rel. on. 

tP 695 C 2 ; P 696 C 1) 
^ (b) Limitation Act (1908), Preamble — 
Retrospective effect — It is retrospective not 
because it is matter of procedure but because 
of its express intention to extinguish existing 
rights. 

Per Pandrang Row J. — The intention of the 
law of limitationTbeing practically to put an end 
to existing tights after a certain lapse of time, the 
reason why a new rule of limitation is applied 
retrospectively U not because the law of limitation 
is a law of procedure but because the express in¬ 
tention of the law of limitation is to destroy or 
extinguish existing rights of action after a certain 
lapse of time. It is retrospective if it is clearly 
intended to be retrospective and not because it is 
merely a matter of procedure. [P 699 0 2] 

Per Venkataramana Rao d.—It is well settled 
that limitation Is a branob of the law of procedure 
and is only a condition annexed to the enforcement 
of a right and does not affect the right itself. 
Therefore it has been held that a statute shorten¬ 
ing or extending time within which proceedings 
can be taken is retrospective. [P 693 C 1, 2] 

^ 4 (c) Interpretation of Statutes—Retrospec¬ 
tive operation — Test is whether existing rights 
are affected. 

Pet Pandrang Bow J. — The real test when 
deciding whether a particular provision of law is 
to be given retrospective effect or not, is not whe¬ 
ther the law is a law of procedure or substantive 
law, but whether the law in question affects or 
impairs existing rights including rights of action 
which are substantive rights. Where existing 
tights would be adversely affected, Courts decline 
to give retrospective effect unless compelled thereto 
by the words of the statute. [P 700 0 1] 

(J Pa^ershlp Act (1932), S. 69 (2)— 
“ Subsequent registration will not 
Talldate original InstituUen. 

Vtnkalaratnana Rao J. — The subsequent 
^Istntton of the firm will not validate the ori- 
giDftl iDBtllutioQ of tho mU aod odsMb tbd plAio* 
tlfl to tiuUio Mtton : AIR 1927 P C 176 and 
AIR m? Mad 667, Applied. [P 6910 1] 

(e) Interpretation of Statutes — Procedur»>- 
Meaning of 'procedure* explained —Step to be 
tricea even prior to coasaaoeluK action in 
Court Is proe^ura. 

1986 U/87 & 88 


Per Venkataramana Rao J. — Under ‘proce¬ 
dure’ are comprised all steps which a party must 
take in order to got tho aid of the Court for 
enforcement of his rights, It therefore includes 
not only the steps which a pirty has to take after 
an action is launched in Court but also steps 
which he has to take before commencing it The 
issue of a citation or a summons, the procuring of 
necessary evidence and such other slops in the 
further progress of the suit .are all comprised in 
procedure which a party b.as to observe after a 
suit is launched, but there may be certain steps 
which he has to take outside Court in order to 
enable him to initiate proceedings in Court. The 
familiar instance is the service of notice by the 
plaintiff on tho defendant as enacted by S. flO, 
Civil P. C. The rule of limitation which enjoins 
a party to bring his action within a particular 
period Is another instance. (P 692 C ij 

(f) Interpretation of Statutes—Law of proce¬ 
dure — Meaning of — What is remedial law — 
Retrospective operation of law of procedure. 

Per Venkataramana Rao J. — The law of pro¬ 
cedure deals with the process by which a remedy 
for tho enforcement of a right is made available. 
A right of suit, a right of appeal and a right of 
distraint are all remedies for the enforcement of a 
right and they are equally substantive rights 
though remedial in nature. The law makes a 
distinction between rules of law which in any way 
impair or destroy those rights and those which a 
litigant has to comply with for availing himself 
of those remedial rights. Tho latter belong to the 
law of procedure. An enactment altering the pro¬ 
cedure is always held to be retrospective even 
where the alteration tends to the disadvantage of 
one of the parties save in cases where it tends to 
destroy the right or the remedy : Case law dis¬ 
cussed. [P 694 0 2 ; P 695 0 1] 

(g) Partnerahip Act (1932), S. 74 (b)—Cause 

of action accruing before 1st October 1932 is 
saved from the bar of S. 69 (2). , 

^ Per Varadackariar J. — Sec. 74 (b) saves the 
"remedy” in respect of any right acquired or 
accrued prior to Ist October 1932 from the bat of 
S. 69 (2). [P 703 0 2] 

B. Sitarama Rao, E. Antony Lobo and 
A. Nagarajan — for Appellants. 

S. Panchapakesa Sastriar, K. Nanjuu- 
diab, T. K. Rajagopalan, M. L. Nayak 
and M. R. Venkataraman — for Res¬ 
pondents. 

Venkataramana Rao J. — This is an 
appeal from the decree of the learned Sub. 
ordinate Judge of Nilgiris dismissing the 
salt of the plaintiffs which was instituted 
for recovery of a sum of money borrowed 
from them on 12th March 1931. The plain, 
tiffs were non-suited on the ground that 
S. 69 (2), Partnership Act was a bar to the 
maintenanoe of the action as the plaintiffs' 
firm was not registered before the date of 
the institution of the suit, namely 23rd 
August 1934. In appeal it is contended by 
Mr. Sitarama Rao for the plaintiffs that 
Section 69 (2) of the Act does not affect 
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contracts entered into before the said Act 
came into force, that they are saved by 
S. 74 (b) of the Act, that even assuming 
registration of the 6rm was necessary, the 
firm was registered a month after the 
institution of the suit and the subsequent 
registration of the firm was enough to vali. 
date the original institution of the suit. 
I shall first deal with the contention based 
on the subsequent registration of the firm. 
It seems to me that this contention is nob 
tenable having regard to the plain langu¬ 
age of the section which sa>s : "No suit to 
enforce a right arising from a contract 
shall be instituted" unless the condition 
mentioned therein, i. e. the registration of 
the firm, is fulfilled. Therefore the condi. 
tion is a coudition precedent to the institu¬ 
tion of a suit. The word used is ‘shall’. 
The Privy Council in dealing with an 
analogous section (S. 80, Civil P. C.), where 
the language was almost similar, namely 
" no suit shall be instituted against the 
Secretary of State .... until the expiration 
of the two months next after the notice 
in writing has been delivered" remarked 
thus: 


The Act, albeit a procedure code, must bo read 
ID accordance with the natural meaDiug of its 
words. S. 80 is eiprcss, explicit aod mandatory : 
vide 61 Bom 726> at page 747. 


This is the view which has been taken 
in construing an analogous section (S. 28 (2), 
Prov. Insol. Act] according to which leave 
of the Insolvency Court is made a condi. 
tion precedent to the institution of a suit 
and our High Court has held that leave 
subsequently obtained would not cure the 
initial defect and validate the institution 
of the suit: vide 1937 M W N 654.^ In 
21 Bom 851,^ a question arose under S. 433, 
Civil P. C., 1882, corresponding to S. 86 
Civil P. C., 1908, as to whether a suit 
against a ruling Chief without obtaining 
the consent of the Governor.General can be 
validated by a subsequent consent and it 
was held that it could not be. In 58 All 
495* it was held that subsequent registra- 
tion would not validate the original instibu- 
tion. A similar view was taken in 17 Lah 


1. Bhagehaud Dagadusa v. Secretary of State 
(1927) 14 A I R P C 176=101 I C 267 = 64 
I A 338=51 Bom 726 (P C). 

2. Dawood Mobideen Rowtber v. Sababdeen 
SahJb (1937) 24 V I R Mad 667=173 1 0 285 

SdstVw N 

8. Cbandulal v. Awad. (1897) 21 Bom 351. 

4. Banmal Parsbotamdaa v. Baburam Chhofcelal 
(1936) 23 A I R All 8=160 1 0 227 = 68 All 
496=1935 ALJ 1216. 


275.® But in some cases the view has also 
been taken that if the suit was not barred 
by limitation on the date of the subsequent 
registration, the suit must be deemed to 
have been instituted on the date when 
registration was effected. But it is uoneces- 
sary to consider whether this view is cor¬ 
rect, as even the application of this rule 
would nob help the plaintiffs because by 
the date of registration the plaintiffs' suit 
became barred. Mr. Sitarama Rao strongly 
relied on the decision in 1930 M W N 456,® 
which was a case under S. 92, Civil P. C., 
and it was held therein that where a suit 
was instituted without the leave of the 
Advocate.General, it could be validated by 
subsequent consent. From a perusal of the 
case it will be seen that the learned Judges 
in that case made it clear that their obser¬ 
vations must be confined only to cases 
arising under S. 92, Civil P. C. : vide pages- 
468 and 469. It may be noticed that even 
this view was not shared by other High 
Courts : vide for example 26 All 162.^ 

Mr. Sitarama Rao also relied upon two- 
English cases, namely (1921) 3KB 226® 
and (1927) 1 Ch 355® decided under S. 8, 
English Registration of Business Names- 
Act. Under that section, it is no doubt true 
that no action can bo maintained in respect 
of a contract unless tbe firm is registered; 
but the section itself contained a provision' 
that it is open to the Court to dispense 
with the said condition and relieve tbe 
disability. Therefore, once relief is granted 
by the Court, the effect will be as stated 
by Lord Uanworth, M. B. in (1927) 1 
Ch 355® at p. 357, "to rehabilitate the 
proceedings from the beginning." But no 
such provision is contained in S. 69 (2) of 
tbe Act and it may be a matter for the 
Legislature and not for the Court to grant- 
a similar relief. Mr. Sitarama Rao again 
laid some stress on the Privy Council deoi. 
sion in 8 Cal 422*® decided under Pensions- 
Act; but that case was decided on the lao* 
guage of S. 6 of tbe Act which provides - 

6. Kisheofal Bamlal v. Abdul Gafur Kbau, 
(1935} 22 A I R Lah 893 = 160 IC 613 = 17 
Lah 275=38 P L K 633. . . 

6. Rathnasamy Pillai v. Adipurnam Pill®*. 

1930 MWN 456. 

7. Gopal Del v. Kanno Dei, (1904) 26 All 163 == 

1908 AWN 227. 

8. Hawkins v. Ducho & Sons, (1921) 8KB 226^ 

90 L J K B 913=125 L T 671=37 T L » 
748. 

9. In re Shaer, (1927) 1 Oh 868=136 L T 696=^ 

96 L J Ch 282. 

10. Mafaammad Azamat AU Khan v. LalllBegoffl* 
(1882) 8 Cal 422=91 A 8=4 Bar 810 (P d* 
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that a Civil Court shall take cogoizance of 
the claim relating to a pension upon receiv¬ 
ing a certihcate from the Collector. Their 
Lordships held that when the Court 
received the certificate, it was bound to 
take cognizance of the claim and finding an 
existing suit when it received the certifi¬ 
cate, it might take cognizance of the claim 
in that suit. It therefore seems to me that 
emphasis was laid by their Lordships on 
the word claim” and there is a distinc- 
tion between the claim in the suit and the 
suit itself. Here the bar is to the institu- 
tion of the suit and not to the cognizance 
of the claim. The subsequent registration 
of the firm will not validate the original 
institution of the suit and enable the 
plaintiffs to sustain this action. 


I shall now consider the contention 
relating to S. 69 (2) of the Act. At the 
outset, it may be mentioned that almost 
all the High Courts have taken the view 
that S. 69 (2) is a bar to the maintenance 
of an action by an unregistered firm in 
respect of a contract or a cause of action 
which accrued before the commencement 
of the Act if it is instituted after Ist Octo- 
her 1933, the date when the 8. 69 (2) came 
into force : vide AIR 1935 Lah 893—17 
Lah 276.® 58 All 495.® 62 Cal 213,“ 40 
OWN 1180.“ 16 Pat 810,“ AIR 1937 
Mad 419,“ (1937) 2 M L J 273.“ (1937) 1 
M L J 610“ and (1937) 2 M L J 717.“ The 
view taken in all these cases is that S. 69 
(2) enacts a rule of procedure and it is not 
controlled by 8. 74 (b) of the Act. In A I R 
1937 Mad 419,“ at p. 420, I stated the 
effect of 8. 69 (2) thus; 


There Is no doubt that this section enacts a role 
of procedure. It imposes a condition for the 
enforcement of a right and does not affect the 
right itself. Being an enactment relating to pro- 
oedure, it will apply to pend ing actions as well as to 

11. Burendranath De v. Manohat De. (1934) 21 
A I R Cal 764=153 1 0 671=62 Cal 218=89 
OWN 67. 


12. Ramsnndar v. Madbusudhan. (1936) 400 WN 
1180=64 0 L J 654. 

18. Bbazid Khan v. Darbar Babu Kuthi, (1937) 24 

A IR Pat 16=166 I 0 82=16 Pat 810=17 
P L T T18. 

14. Catholic Sangham y. Ravivarma. (1987) 24 
276 " *19=171 I 0 821=46 M L W 

16. Raiamaniokam Mcda- 

273 ^ ^ 767=(1987) 2 MLJ 

18. Bundararaja Iyengar v. Mannarismi. (1937) 24 
AIR Mad 628=169 1 0 688=(1987) 1 M L J 
610« 

17. Krm of Byed Ibrahim Babib v. Gorolinga 

J?V’ 86 A I B Mad 186=(1987) 9 
n J 71T. 


future actions. The Legislature, to avoid hardship, 
provided that S 09. Cl. (2) shall come into force 
on Isb October 1933. This provision is also a clear 
indication that the enactment Is intended to be 
retrospective. 

It was also pointed out therein that all 
actions brought after October 1933 should 
be governed by the said provision and that 
S. 74 (b) was only intended to save pending 
legal proceedings from the bar of S. 69 (2) 
and not future proceedings. This view is 
canvassed by Mr. Sitarama Rao on the 
ground that the right of a suit is a substan. 
tive right and therefore a right vested in 
the plaintiffs on the date of the Act, that 
any restriction placed thereon would affect 
that right and that S. 69 (2) must be 
deemed to be a provision affecting a sub. 
stautive right, that in accordance with the 
general rule of law governing the construc¬ 
tion of statutes an enactment affecting a 
substantive right cannot be held to be 
retrospective and that this provision is 
made clear by the Legislature by enacting 
8. 74 (b). In support of this position he 
relied on (1905) A C 369,“ 52 Mad 361,“ 
56 Cal 512“ and 39 Mad 645.®^ Before 
examining the soundness of the contention, 
it is necessary perhaps to explain what is 
meant by procedure and to determine whe¬ 
ther S. 69 (2) enacts a rule of procedure or 
enunciates a condition which affects a sub¬ 
stantive right. Though it is not possible 
as Salmond points out to state with preci¬ 
sion the exact nature of the distinction 
between substantive law and the law of 
procedure, still the distinction is marked! 
As stated by him, 

the law of procedure may be defined as that 
branch of the law which governs the process of 
litigation. It is the law of actions—all the residue 
is substantive law and relates not to the process of 
litigation, but to its purposes and subjeot*matter: 
Salmond on Jurisprudence, pages 495 and 496. 

He further amplifies by observing that: 

The substantive law defines the remedy and the 
right, while the law of procedure defines the 
modes and couditions of the application of the 
one to the other: page 497. 

Holland in his book on Jurispradence 
explains the scope of adjective law thus: 

18. Colonial Sugar Refining Co. Ltd. v. Irving, 

(1906) A C 869=74 L J P 0 77=92 L T 788 
=21TLR618. 

19. In re Vasudevasamiar, (1929) 16 A I R Mad 

881=116 I C 811=62 Mad 861=66 MLJ 
869 (8 B). 

20. Badar Ali v. Doliluddin Oshagar, (1928) 16 
A I R Cal 640=113 IG 49=66 Cal 613=48 
C L J 160=82 OWN 1180 (P B). 

21. Baja of Pith^or v. Venkatasubba Bao, (1916) 

8 A X R Mad 912=80 I 0 94=89 Mad 646= 
29MLJ1. 
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A remeciial right i? iu itself a mcro potentiality 
dcriving'all its value from the support which itcao 
obtain frinn the power of the State. The mode iu 
which that support may be secured, iu order to 
the ri-.ili^ition of a remedial right, is prescribed by 
that dop.irlmcnt of law which has been called 
‘adjective’ because it exists only for the sake of 
'substantive law' but is probably better knowu 
as procedure.’ Iu the exceptiou.ii cases in which 
an injured party is allowed to redress his owu 
wrong, adjective law points out the limits within 
which such self-help is permissible. In all other 
cases it aunouncca what steps must be taken in 
order duly to set iu motion the machinery of the 
law-courts fer the benefit either of a plaintiff or 
of a defendant : Pages .358 and 359, Edition 13. 
1924, 

Wharton in his Law Le:^icon explains it 
thus: The mode in which successive steps 
in litifiation are taken." Thus it will be 
seen tliat under procedure’ are comprised 
all steps which a party must take in order 
to jiet the aid of the Court for the enforce¬ 
ment of his rights. It therefore includes 
not only the steps which a party has to 
take after an action is launched in Court 
but also steps which he has to take before 
commencing it. The issue of a citation or 
a summons, the procuring of necessary evi¬ 
dence and such other steps in the further 
progress of the suit are all comprised in 
procedure which a party has to observe 
after a suit is launched, but there may be 
certain steps which he has to take outside 
Court in order to enable him to initiate 
proceedings in Court. The familiar instance 
is the service of notice by the plaintiff on 
the defendant as enacted by S, 80, Civil 
P. C., or by S. 350, District Municipalities 
Act. The rule of limitation which enjoins 
a party to bring his action within a parti, 
cular period is another instance. As observ¬ 
ed in (1848) 2 Ex 22 ^^. 

There is a material diSereuce when an Act of 
Parliament is doaliag with a right of action already 
vested, not intended to bo taken away, and when 
it is dealing with mere procedure to recover those 
rights which it may be quite reasonable to regu¬ 
late and alter. 

The right of action does not constitute a 
title to keep all the consequences of the 
fight as they were before. 8. 69 (2) does 
not affect the right of action; it only pres- 
cribes that a condition is to be performed 
before a party seeks the aid of the Court 
for giving him relief in respect thereof. 
Under S. 80, Civil P. C., no suit can be 
instituted unless notice has been served on 
the Secretary of State. This section has 
been held to enact a rule of 'procedure 
{vide Mulla’s Commentary, p. 274). The 
Privy Council in 51 Bom 725^ at p. 747 

39. Moon 7 . Durden, (1848) 3 Ex 32=19 Jur 138. 


refers to it as “a statutory provision as to 

procedure." In (1846) 9 Q B 847-Hhefacts 
were these : Before 6 7 Victoria, Chapter 

73, a solicitor was entitled to bring an 
action for work done outside Court imme- 
diately the work was done but S. 37 of the 
Act provided that no solicitor shall com. 
mence or maintain any action or suit until 
the expiration of one month after he shall 
have delivered a bill in the manner pro. 
vided for therein. The Act was passed in 
1843 but the work in respect of which the 
action was brought was completed before 
1840. It was also evident that the bill was 
delivered before that date but no bill was 
delivered after the date when the Act 
came into force and before the section was 
brought. Lord Denman C. J, observed that 
according to the Act a bill delivered before 
1840 would not be suflicient because such 
a bill was not taxable before the Act, 
whereas on the other hand after the Act 
the bill was taxable and a defendant might 
insist upon such taxation that the Act dis. 
tinctly provides that no attorney shall 
commence or maintain any action until he 
has delivered the bill after the Act and 
waited for a month and that the Act* was 
retrospective and as there was no delivery 
within the meaning of the Act the action 
failed. Thus though the cause of action to 
institute a suit accrued before the Act.yot 
the condition prescribed for instituting the 
suit was held to apply on the principlo 
that the condition related only to procedure. 
The observations of Lord Esher in (1897) 
1 Q B 702-‘ at pp. 705 and 706 on this 
section (S. 37) bring out clearly what is 
meant by a rule of procedure and they are 
to this effect : 


Before any' enactment existed with regard to 
actions by solicitors for their costs, a solicitor stood 
in the same position as any other person who btf 
done work for another at his request and could 
sue as soon as the work which ha was retained to 
do was finished without having delivered auj 
signed bill of costs or waiting for any tine 
the delivery of such a bill. Then to what tftent 
does the statute alter the right ol the solicitor i® 
such a case and does the alteration made by 
affect or alter the cause of action ? It takes awe? 
no doubt the right of the solicitor to bring e® 
action directly the work is done, bat it doM u® 
take away hie right to payment for it, which i 8 .t 
cause of action. The statute of limitations Its^ 
does not affect the right to payment but on>y 
affects the procedure for enforcing it In 
of dispute or refusal to pay. Similarly I think o- 
of the Solicitors Act, 1843 deals not with the tig^ 


23, Brooks v. Bockett, (1846) 9 Q B 847. 

24. Coburn v. Oolledge, (1897) 1 Q B 702 = 66 1* J 
Q B 462=76 L T 608=46 W B 488. 
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of the solicitor but with the procedure to enforce 
that right. It does not provide that no solicitor 
shall have any cause of action in respect of his 
costs or any right to be paid till the expiration of 
a month from his delivering a signed bill of costs, 
but merely that be shall not commence or main¬ 
tain any action for the recovery of fees, charges or 
disbursements until then. It assumes that be has 
a right to be paid the fees, charges and disburse¬ 
ments, but provides that he shall not bring an 
action to enforce that right until certain prelimi¬ 
nary requirements have been satisfied. 

The principle of this decision was ap. 
plied and followed by our High Court in 
a case reported in 25 M L J 205.^^ In that 
case the facts were these. Under S. 7, Bent 
Recovery Act, 

no suit brought and no legal proceedings taken 
to enforce the terms of a tenancy shall be sus¬ 
tainable unless pattas and muchilikas have been 
exchanged.... 

But this condition was done away with 
by S. 77, Madras Estates Land Act which 
enacts that: 

At any time after an arrear of rent has become 
due the landlord may institute a suit before the 
Collector for the recovery of the arrear. 

A suit was instituted for arrears for faslis 
1315, 1316 and 1317 which accrued due 
before the Estates Land Act came into 
force. The plea was taken that under S. 7, 
Bent Recovery Act the action was not 
sustainable. It was overruled by Sundara 
Aiyar and Badasiva Ayyar JJ. on the 
ground that S. 7 only enacted a rule of 
procedure and at the time the suit was 
brought, it was no longer in force. Both 
the learned Judges dissented from 6 M H 
G B 122^^ and in the course of the judg. 
ment, Bundara Ayyar J. observed thus; 

Did Sec. 7 of Act 8 of 1665 aSect the landlord's 
right to the rent? In my opinion, it did not. It 
merely Imposed a condition which the landlord 
was bound to fulfil if be wished to institute a suit 
for its recovery or to take legal proceedings to 
compel its payment..... In so fat as it related 
to the recovery of It through Court, it undoubt¬ 
edly belonged to the region of processual law. 

A similar view was taken by Bubra. 
mania Ayyar and Benson JJ. in an unre- 
potted case (8. A. No. 1091 of 1897) 
referred in 22 Mad 248^’ at p. 250. The 
learned Judges therein pointed out that the 
exohange of patta and muebilika or tender 
of patta was a condition imposed by law 
las a necessary preliminary to the filing of a 
suit. It is well settled that "limitation is 

26. Mothlah Ohettlar t. Bamaswamy Ghettiar, 
(1918) 26 M L J 206s:fio I 0 66931918 
M W N 616. 

26. G. Lee UorrU ▼. Bambamarthl Bayat, (1872- 
78) 6 M H 0 B 122. 

27. Knmataeaml Pillai ▼. Fiealdetti, Dlftziot Board 
of Tanjote, (1899) 22 Mad 248. 


a branch of the law of procedure and is only 
a condition anne.^ed to the enforcement of 
a right and does not affect the right itself." 
Therefore it has been held that a statute 
shortening or extending time within which 
proceedings can be taken is retrospective. 
As an instance of a statute shortening the 
time may be mentioned the case in (1899) 
L B P D 236.'* In respect of a cause of 
action which accrued before the Public 
Authorities Protection Act came into force, 
the question arose whether the period of 
limitation prescribed by the said Act, is 
applicable. The said Act came into force on 
1st January 1894. The default in respect 
of which the suit was instituted occurred 
in September 1893 and the suit was insti- 
tuted in 1898; but under the Act, the 
action must be commenced six months after 
the default complained of. So on the date 
of the Act there was only a period of one 
month or so, that was available if the 
period of limitation of six months were 
held to apply. But it was contended that 
the cause of action accrued before the Act 
and the period of limitation provided by 
the Act should not be made applicable. 
This contention was overruled and the 
action was held to be barred on the ground 
that it was not brought within six months 
after the matter complained of. Sir F. H, 
Jeune observed as follows: 

It is clear that what must be taken to be an 
improvement, in procedure is not considered as 
interference with a vested right of those who 
would have preferred the procedure to remain In 
its unreformed condition. 

This view was endorsed by the Court of 
Appeal. As an instance of a statute extend, 
ing the time may be mentioned the case in 
(1905)2 KB 335.” In that case, a prose, 
cution was launched under S. 5, sub-s. 1, 
Criminal Law Amendment Act, 1885, for 
an offence committed on 15th July 1904. 
Under that Act the prosecution should 
have been launched within three months 
after the commission of the offence, but by 
the Prevention of Cruelty to Children Act, 
1904, which came into force on 1st October 
1904, the period of limitation was extended 
from three months to six moot hs. It was held 
that though the prosecution was commenced 
on 27bb December 1904, more than three 
months after the date of the commission 
of the offe nce, by virtue of the later Act 

28. ‘The Ydaa*, (1899) L B P D 286=81 L T 10 
=8 Asp M 0 661=68 L J P 101. 

29. B«z ▼. Cbandm Dbanna, (1906) 2 E B 886= 
74 L J K B 460. 
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the prosecution was sustainable. Channel J. 
there observed ; 

An altcMtiun of the time within which they 
miclit l»> prii-'Ccuted, whether by extension or 
diuiti: .;i n, was .a matter of procedure only. 

]5ut an exception has been made in cases 
where the alteration in procedure would 
have the effect of destroying a right of 
action, that is, if before the new Act came 
into operation the time fixed by it had 
already expired and would have prevented 
the plaintiff from enforcing his right, the 
new Act would not be considered as rebros. 
pective. It is this principle that was applied 
in 38 Mad 101^'^ and 39 Mad 645.-‘ In 
those cases the suits were for arrears of 
rent and on the date they were brought 
more than three years had elapsed after 
the rent became due and they were dis- 
missed on the ground that they must have 
been brought within three years as pres, 
cribed by Ss. 210 and 211 and Art. 8 of the 
Schedule to the Estates Land Act. But for 
this Act, they would have had six years 
from the date when the rents accrued dueand 
the suits would have been in time. It was 
held that as by the time the Estates Land 
Act came into force the throe years’ period 
bad run out, the rule of limitation pres, 
cribed by this Act should not be held to 
bo retrospective. This position is well sot 
out in 41 Cal 1125^* at page 1141 thus : 

Tbd law as amooded may regulate the procedure 
in suits in which the plaiotiQ could comply with 
its provisions, but cannot govern suits where such 
compliance was from the first impossible. The 
effect of is to regulate, not to confiscate. There are 
thus two positions: where in accordance with its 
provisions a suit could be broughtaftor the passing 
of the amendmont, it may be that the amendment 
would apply, but where it could not, then the 
amendment would have no application. 

In the Full Bench decision in 6 AH 262®* 
the distinction between the right and the 
relief and the process to be adopted for 
getting relief is well brought out. In that 
case a question arose as to the maintain, 
ability of a suit for foreclosure of a mort. 
gage by conditional sale executed on 3rd 
July 1877 when Eegn. 17 of 1806 was in 
full forco, instituted after the Transfer of 
Property Act came into force which repeal. 
ed the said Regu lation. Under S. 8 of the 

80. Ramakrishna Chetty v, Subraya Iyer, ( 1016)3 
A I R Mad 607=18 I 0 64=38 Mad 101 = 24 
M L J 64=1913 M W N 303. 

31. Gopeshwac Pal v. J^ban Chandra, ( 1914 ) l 
A I R Cal 806=24 I 0 37=41 Cal 1126 = 19 
C L J 649=18 OWN 804 (P B). 

82. Ganga Sahai v. Krisban Sahal. (18841 6 All 
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said Regulation, no mortgage can be fore, 
closed without the service of one year's 
notice upon the mortgagor in the manner 
provided therein, Objection was taken that 
the conditions mentioned in the Regulation 
not having been complied with, the suit 
was not maintainable. This contention was 
repelled on the ground, that the provisions 
of Ss. 7 and 8 of Rogn. 17 of 1806 pres, 
cribed only a procedure and no person can 
have a vested right in procedure. An argu. 
ment was advanced based upon S. 2, T. P. 
Act, which provided that nothing contained 
in the Act shall be deemed to affect any 
right or liability arising out of a legal rela. 
tioD constituted before the Act came into 
force, or any relief in respect of any such 
right or liability and therefore it must bo 
taken that the previous provision must bo 
deemed to have been unaffected by the Act. 
In dealing with this contention Oldfield J. 
observed thus : 

There is no vested right to have recourse to a 
p.articular procedure for enforcing a contract; such 
a right cannot be claimed by the parties to a 
mortgage as being in any sense a right to which 
arises out of the legal relation of a mortgagor and 
mortgagee. To alter the procedure involves no 
breach of their contract. 

Their rights and liabilities under their contract 
and the relief they are entitled to in respect of 
such rights and liabilities, aro different tbioga 
from the procedure necessary toenforcosuchrigbts, 
liabilities and relief. And although the procedure 
for redemption and foreclosure of mortgage by 
conditional sale has been altered, it can scarcely 
bo said that the mortgagor has been injuriously 
affected by the change, The regulation prescribed 
certain ministerial proceedings to bo taken, under 
which a year was allowed to the mortgagor to pay 
tho debt, before a suit could be brought for pos^* 
sion, or to obtain a declaration of absolute title, 
whereas the present Act has done away with the 
preliminary proceedings, and allows the mort¬ 
gagee to bring a suit for foreclosure. 

Dealing with a similar set of facts, Treve¬ 
lyan J. in a Full Bench case in 12 Cal 583 
at page 589 remarked thus: 

There is, I think, a clear distinction between 
relief and tho mode of procedure for obtaining 
such relief. The relief remains unaffected by the 
change of tho procedure. The rightsand liabilili«* 
of tho mortgagor and mortgagee, and the relief *n 
respect of such rights and liabilities, are the same 
under the Transfer of Property Act as they wert 
before. A different procedure for enforcing such 
rightsand obtaining such relief has however been 
adopted. The procedure for enforcing a right is d® 
portion of that right, nor does it alter or affect »»• 


Un an examination of the above oases 
and other decisions on this branch of the 
it is fairly clear th at the la w of procedarfl 

33. Bhobo Sundari Debi v. Rakkal Ohandar 
(1886) 12 Oal 683 (F B). 
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deals v?ith the process by which a remedy 
for the eDforcement of a right is made 
available. A right of suit, a right of appeal 
and a right of distraint are all remedies for 
the enforcement of a right and they are 
equally substantive rights though remedial 
in nature. The law makes a distinction 
between rules of law which in any way 
impair or destroy those tights and those 
which a litigant has to comply with for 
availing himself of those remedial rights. 
The latter belong to the law of procedure 
and an enactment altering the procedure is 
always held to be retrospective even where 
the alteration tends to the disadvantage of 
one of the parties save in cases where it tends 
to destroy the right or tbe remedy. The 
cases relied on by Mr. Sitarama Rao do not 
enunciate any principle which is in con. 
flict with the principles above indicated. 
There are two cases on which Mr. Sita¬ 
rama Rao laid considerable emphasis. The 
first is the case in (1905) A C 369/® where 
with reference to a pending action a right 
of appeal bo the Privy Council which was 
available on the date when the Act was 
instituted was taken away and a right of 
appeal was given to the Chief Court of 
the Common Wealth of Australia. Lord 
Macnaghten observed thus: 

To deprive a soitor In a pending action of an 
appeal to a superior tribunal which belonged to 
him as of right is a very different thing from 
r^ulating procedure. In principle, their Lordships 
see no difference between abolishing an appeal 
altogether and transferring the appeal to a new 
tribunal.... 

Here, the right of appeal to the Privy 
Gouncil as a superior tribunal is taken 
away and there is thus a deprivation or 
destruction of a vested right. The other 
■case relied on by Mr. Sitarama Rao is a Full 
Bench decision in 52 Mad 361.^® There 
tbe question was whether the amendment 
■of Cl. 16 of tbe Letters Patent which came 
•into force on Slat January 1928 by which 
no second appeal can be filed without tbe 
leave of the Judge who gave the decision 
against which appeal is sought to be pre- 
ferred will apply to a pending appeal. The 
learned Judges who delivered the judgment 
in that case were of the opinion that the 
principle laid down in (1906) A 0 869*® 
would apply to tbe case on the ground 
ihat the inatitniion of the suit would carry 
with it the implication that all appeals 
then in force were preserved to it through 
"the rest of its career. The decision can 
probably be supported on the ground that 
the condition of leave is one which a liti. 


gant cannot comply with but is dependent 
upon the will of a foreign agency in whom 
is the power vested either to give leave or 
refuse leave, that is, the power to pre¬ 
serve the right or to destroy it. It can 
therefore be said that an existing right of 
appeal is turned into a mere chance, put in 
peril and the right is thus affected. As 
Rankin 0. J. observed, "an intention to 
interfere with a substantive right to impair 
or imperil it, cannot be presumed” : vide 
56 Cal 512“® at p. 517. It is thus clear 
that S. 69 (2) enacts only a rule of pro- 
cedure; the rights under the contract are 
not taken away ; the remedy by way of a 
suit is also not taken away; the relief 
obtainable has not been interfered with; 
the condition imposed is the one which a 
party can comply with and the remedy by 
way of a suit is thus not imperilled in any 
way. 

The very cases relied on by Mr. Sitarama 
Rao also lay down the proposition that tbe 
provision of a statute dealing with a matter 
of procedure will have retrospective effect 
unless that construction is textually inad. 
missible: 9 Lah 284®*, They also lay down 
a further proposition that the provisions 
which touch a right in existence at tbe 
passing of the Act are not to be applied 
retrospectively in the absence of express 
enactment or necessary intendment. There, 
fore if the necessary intendment of the 
statute is that it ought to be applied retros- 
pectively, the Court is bound to give 
retrospective effect to it. The language of 
8. 69 (2) is very general and will apply to 
all suits arising from contracts whether 
entered into before the passing of the Act 
or not. S. 1 provides that S. 69 shall come 
into force on Ist October 1933, though the 
entire Act would come into force on let 
October 1932. This postponement of the 
operation of the section may fairly be taken 
as an indication of the intention of the 
Legislature to give retrospective operation 
to tbe section : vide 38 Mad 101®® at pages 
104 to 107 and tbe English cases referred 
to therein. But Mr. Sitarama Rao contends 
that by virtue of 8. 74 (b) of the Act it 
must be taken that tbe Legislature did not 
intend to give a retrospective operation to 
the section. S. 74, Cls. (a) and (b) are to 
this effect: 

(a) Aqj right, title, interest,obligation, orliaU- 
Hty already acgnlred accrued, or incorted before 

84. Delhi Cloth and General Mills Oo. ▼. Inoome- 
tax Commlesioner, Delhi, (1927) 14 A I B P 0 
249=106 1 0 168=9 Lah 984=64 IA 491 
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tbo commciiccment of this Act, or (b) any legal 
proctedins; or r« mcdv in respect of any such right, 
title, iutcri'^t obligation or liability, or anjthing 
done or sufTered before the commeuccnaent of this 
Act. 

Claii-se (a) deals with what are called 
strictlv substantive rights, that is rights 
ansiiig out of certain legal relationship 
between tlio parties; and Cl. (b) deals with 
what are known as remedial rights which 
law gives for the enforcement of or redress 
for the infringement of such rights. There, 
fore what S. 74 lays down is that "nothing 
in this Act shall affect or be deemed to 
affect" those rights; that is a right to sue 
or institute a legal proceeding or a right 
to any remedy will nob be affected by the 
Act. The section does not deal with the 
process or the procedure for the enforce, 
menb of the said right or remedy. The 
process by which the remedy is made avail, 
able is not the same as the remedy. What 
is contemplated is that the right to insti. 
tute a suit or to enforce any other remedy 
in respect of a contract available to a party 
at tho date when the Act came into force 
will not he aflected. But if a legal proceed, 
ing )jas already been commenced, it would 
not be aflected by S. 69, Cl. 2. It appears 
to 1)0 the intention of tbe Legislature that 
the retrospective operation which is given 
to a rule of procedure should nob be ex. 
tended to legal proceedings pending on the 
date of tho Act. As explained by me in AIR 
1937 Mad 419,^* the word remedy' may be 
taken to be a comprehensive term asinclud. 
ing a right to sue or any other remedy 
without resorting to Court, for instance, a 
right to sell pledged goods, a seller’s lien 
and a right of re.sale of goods. But for this 
enactment, it may be that even pending 
legal proceedings would have been affected; 
vtde (1868) L R 3 Q B 160.=*^ If the inten. 
tion was not to affect even legal proceed, 
ings not begun in respect of such contracts, 
the Legislature would have provided in 
S. 74 a provision similar to the one they 
did in respect of the repeal of an enact¬ 
ment, viz. any legal proceeding or remedy 
may be instituted or continued as if the 
Act had not been passed : (cf. S. 6, Cl. (e). 
jGeneral Clauses Act]. I am therefore of the 
jOpinion that the action is barred by S. 69(2) 
of the Act and it is not saved by S. 74 (b) of 
the Act. The suit has therefore been rightly 
dismissed by the Courts below. I would 
t herefore dismiss the ap peal with costs. 

35. Klmbray v. Draper, (1868) L R 3 Q B 160=9 
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K. Gowder (Pandrang Row J.) A. I. R, 

Pandrang Row J.—This appeal is from 
the decree of the Subordinate Judge of the 
Nilgiris at Ootacamund, dismissing a suit 
for the recovery of Rs. 9000 due on a pro¬ 
missory note executed on 12th August 1931. 
A payment had been made on 23rd August 
1931 and the suit was filed on 23rd August 
1934. The claim was in respect of money 
due to the plaintiff firm, and that firm was 
actually registered about a month after the 
suit was instituted, namely on 22nd Sep. 
tember 1934. In tbe original written state, 
ment, the defendants did not take any 
objection to the maintainability of the suit. 
But about a year later, namely in Novem- 
ber 1935, they raised the objection that the 
suit was not maintainable by reason of the 
provisions of S. 69, Cl. (2), Partnership Act 
of 1932. This preliminary objection alone 
was decided by tbe Court below, and the 
suit was dismissed on the ground that the 
preliminary objection was good, the lower 
Court holding that the registering of the 
firm about a month after the institution of 
the suit could not date back to the institu¬ 
tion of the suit, and would not overcome 
the bar imposed by S. 69 (2), Partner, 
ship Act. It seems to me that it is not 
necessary to decide whether the effect of 
the subsequent registration will relate back 
to tho institution of tbe suit, unless it is 
found that S. 69 (2) applies to the present 
suit. This does not mean that I differ on 
this point from my learned brother, but 
I prefer not to decide it because I am of 
opinion that S. 69 (2) does not apply to the 
present suit and that tbe present suit is 
expressly saved by the saving clause in the 
Partnership Act, namely S. 74. It is on 
these points that I have to differ from my 
learned brother. 

No doubt, there are several decisions of 
several High Courts which support tbe 
view which has commended itself to my 
learned brother. It is enough to refer to 
the earliest of these, as the others merely 
follow it more or less, viz. 62 Cal 213- 
The decision therein appears to be 
mainly on two English cases, namely (l83^ 
18 Q B 343^® and (1868) L R 3 Q B 
160.®® I do not think these two decisions 
have remained unquestioned. (1852) 

Q B 343®® followed the earlier decision 
(1829) 6 Bing 258.®^ In Craises’ Statute 
Law, Edn. 4 at p. 341 the result of tnf 

36. Reg V. Leeds and Bradford RailwayCo.,(l®®^^ 
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cases dealing -with this question is stated 
as follows: 

The result of these decisioos seems to be that 
the suggested exception is rarely if ever appli* 
cable, and cannot be enunciated as an undoubted 
rule of construction, 

the ‘suggested exception’ being that where 
the Legislature provides in the statute a 
certain period of time within which proceed¬ 
ings respecting antecedent injuries might be 
taken before the proper tribunal, the sta. 
tute must thereafter be given a retrospec. 
tive operation. It was this consideration 
that prevailed in 62 Cal 213,^^ and in fact 
the very words used in U852) 18 Q B 343^® 
were quoted therein; it was held that the 
suspension of operation for a year so far 
as S. 69, Partnership Act, was concerned 
is to be taken 

as an intimation that the Legislature has pro* 
vided that as the period of time within which 
poceedings respecting antecedent damages or 
injuries must be taken before the proper tribunal. 

I may add that (1868) L E 3 Q B 160^® 
was a case concerned with a new provision 
made in an Act for security for costs. It 
purported to follow the earlier decision in 
(i860) 30 L 1 Ex. 40,®® though doubts 
were expressed about it both by Cockburn 
C. J. and Balckburn J. The latter case 
appears to be the first case in which the 
exception to the general rule of not giving 
retrospective effect to statutes so as to 
affect or impair existing rights was laid 
down, namely that the rule need not be 
applied where the statutory provision is a 
mere matter of procedure. This case, (i860) 
30 L J Ex 40,®® is the first case in which 
the rule was enunciated that where an 
enactment merely affects procedure and 
does not extend to rights of action, the 
general rule of not giving retrospective 
effect to statutes so as to affect or impair 
existing rights does not apply. It must be 
remembered that that was a case in which 
the question that arose was one relating to 
costs. The words used by Pollock C. B. in 
that case show what exactly he had in 
cnind when he referred to the matter 
before him as a matter of procedure. He 
said: 

I alwsy* ondentood that there is a codsI. 
derebla difference between laws which affect vested 
rights and those laws which merely affect the 
prooeedlngB of Coorta; as for instance, declaring 
what shaU be deemed good servioe, what shall be 
toe crltdrioci to tho right of ooitt, how xnaoh coBti 
shall be paid, the manner In which witnesses 

86. Wright t. Hale. (1660) 6 H & N 987=80 L J 
Ex 40=6 7ar ^ B) 1219=8 L T 444=9 W B 
167. 


shall be paid, or what witnesses the parties shall 
bo entitled to and so on .... I do not think a 
matter of that sort can be called a right in any 
sense in which Lord Coke in bis Institutes has 
spoken of rights. 

If by mere matter of i^rocedure is meant 
only matters of this kind, no difficulty can 
possibly arise. The difficulty arises when 
an elastic word of iodelinite and uncertain 
import such as 'procedure' is used in an 
extended sense and a separate rule of law 
is laid down that where a statute relates 
to procedure it can be given retrospective 
operation, as distinct from the general rule 
that retrospective effect should not be 
unnecessarily given to a statute so as to 
affect existing rights. It is really incorrect 
in my opinion to say that these two rules 
are distinct, or that the former constitutes 
an exception to the latter. There is only 
one rule, the rule based on the foundation 
that the Legislature shall not be presumed 
to take away or impair existing rights; and 
when in matters of strictly so-called pro. 
cedure retrospective operation is given, it is 
because there is no right in a matter of 
procedure which any person can have and 
which he can enforce as against any one 
else. This aspect of the matter has been 
dealt with in 1913 M W N 303®® at p. 304 
as follows: 

Ib is well-established principle that unless the 
terms of a statute expressly so provide or neccs* 
earily require it, retrospective operation will not 
be given to a statute so as to affect, alter or destroy 
any vested right: See B. C Cl. (c). General Clauses 
Act and 8.6, Cl. (c), Madras Act 1 of 1691. For, to 
do 60 would result in great injustice and it would 
be presumed that the Legislature did not intend 
to deprive any person of a right previously vested 
in him. The general rule that statutes relating to 
processual law have retrospective operation is as 
much subject to this important qualidcation as 
statutes dealing with substantive rights. Theques. 
tion whether a person is entitled to maintain a 
partlcularactionortodosoinaparticular form and 
what defences are open to the defendant cannot be 
affected by any statute passed after its institution. 

Theo the learned Judges go on to quote 
from the decision of the Privy Council in 
(1905) A C 369,^® a case which requires 
full consideration for the purpose of the 
present question. The facts of that case 
were that a certain suit was pending when 
the Judicature Act of 1908 became law, 
the Act having received the Boyal Assent 
on 25tb October 1903; the writ in the 
action had been issued in the previous year 
but judgment was not delivered till 4th 
September 1903, that is to say, a few days 
after the Judicatore Act had come into 
force. The Judicature Act by Be. 38 and 39 
practically substituted the previous right 
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^hich a litigant had of appealing to the 
Privy Council by a right of appeal to the 
nigh Court of Australia. It was bold that 
Gi'-ugli the judgment bad not been delivered 
in the case before the new Act came into 
force, the new Act did not apply and that 
the litigant’s right of appeal to the Privy 
Council continued to exist in spite of the 
new Act. The judgment in the case was 
delivered by Lord Macnaghten and the 
principal portion of the judgment at p. 372 
is as follows : 

As regard.? the general principles applicable to 
tbo cafe there was no controversy. On the one 
hand, it was not disputed that if the matter in 
question be a matter of procedure only, the peti¬ 
tion IS well founded. On the other hand, if it bo 
more than a m,ittor of procedure, if it touches a 
right in existence at the passing of tbo Act, it was 
conceded that, m accordance with a long line of 
authorities extending from the time of Lord Coko 
to the present day. the appellants would be enti- 
tied to succeed. Tho Judicature Act is nob retros- 
pcctive by express enactment or by necessary 
iDtendmcnt. And therefore tbo only question is 
was the appeal to His Majesty in Council a right 
vested in tbc appellants at the date of the passing 
01 the Act. or was it a mere nutter of procedure ? 
It seems to Ihcir Lordships that the question does 
Dot .admit of doubt. To deprive a suitor in a 
ponding action of an appeal to .a superior tribunal 
which belonged to him as of right is a very 
different thing from regulating procedure. In prin- 
ciplo their Lordships see no difference between 
abolishing an appeal altogether and transferring 
the appeal to a new tribunal. In either case, there 
is an intorfercnce with existing rights contrary to 

principle that statutes are 
not to be held to act retrospectively unless a clear 
intention to that effect is manifested. 


been referred to by my learned brother 
in his judgment. It is enough to refer 
to the cases dealing with the new condition 
of obtaining leave of Court for the hling of 
a second appeal, namely 52 Mad 361‘* 
and 56 Cal 512.It was however argued 
that where tho condition imposed newly 
by statute on the right of suit is one that 
can be easily performed by the inteoding 
plaintiff, there is no justification or reason 
for not giving effect to the new statute 
even as regards existing rights of action. In 
the first place, it is difficult in principle to 
dravv a clear line between onerous condi. 
tions and light conditions. Secondly, the 
general rule of law is not only that exist- 
rights should not be taken away or 
seriously affected, but should not be affected 
or impaired. Questions of degree do not 
arise in a matter like this and, in my opi¬ 
nion, it would be indefensible in principle 
to introduce an element of uncertainty in a 
rule of law which is of general application. 

It seems to mo that the real foundation 
of the fundamental rule of law common to 
all civili 2 ed nations against giving retros. 
pectiye operation to statutes so as to affect 
existing rights is the rule of justice which 
regards all deprivation or impairment of 
existing rights as prima facie wrong, and 
the consequent presumption that theLegis* 
lature which aims to promote the ends of 
justice should not be presumed to bring 
about an injustice of this kind unless the 


The words used by Lord Macnaghten, 
namely touches a right in existence at the 
passing of the Act" and “interference with 
existing rights ’ clearly indicate the broad 
scope of the rule which protects existing 
rights not only from destruction but also 
from any diminution or injury. It was not 
seriously disputed before us that if a statute 
destroyed an existing right or even placed 
an onerous condition upon it, it would not 
be given retrospective effect unless the 
statute was clear on the point and no other 
interpretation of the statute was possible. 
Though questions of limitation and ques. 
tions relating to the law of evidence are 
treated in some respects as branches of the 
law of procedure, nevertheless, it has been 
found necessary by Courts not to apply 
the so-called rule that laws of procedure 
are retrospective to cases where existing 
rights are altogether taken away or bur- 
dened with an onerous condition. It is 
not necessary for me to refer to all the 
cases on the point some of which have 


intention to do so is clearly expressed of 
unless such an inference is inescapable by 
reason of the words used by the Legisla¬ 
ture. I do not think the injustice done in 
a case would become necessarily less when 
the injury to existing rights is the result 
of the operation of a new rule which may 
be said merely to relate to procedure. 

Procedure", as I have already said, is» 
word of uncertain and indefinite import- 
Writers of text books on jurisprudence 
have hardly succeeded in defining exactly 
what “procedure" is, or where procedure 
ends and substantive law begins. ^ Some 
jurists prefer to call “procedure ’ as adjec¬ 
tival law” because its object is to aid and 
protect the rights given by substantive 
law, and it exists only for the sake of sub¬ 
stantive law. Holland in bis book on Juris¬ 
prudence, Bdn. U, at page 355, attempts 
the following definition: 

It comprises the rules for (J) selecting 
juriediclion ^hich has cogniaaDCd ot tho®** . 
in question ; (il) ascertaining the Court 
is appropriate for the deoision of the matw i 


1938 Gibdharilal Son & Co. v. K. Gowder (Pandrang J .) Madras 699 


(iii) setting in motion the maohinery of the Court 
so as to procure the decision ; and (iv) setting in 
naotion the physical force by which the judgment 
of the Court is, in the last resort, to be rendered 
eSectual. 

Judged by this definition, Section 69 (2), 
Partnership Act, cannot be said to relate to 
mere matter of procedure, for it requires 
something to be done, viz. registration 
dehors the Court. My learned brother has 
referred to some passages from Salmond on 
Jurisprudence dealing with the same point 
and I would quote some more passages 
from the same work which have a bearing 
on those quoted by him. The learned 
author dismisses the plausible view of 
procedure which regards it as concerned 
not with rights but with remedies, by 
saying that this is to confound the remedy 
with the process by which it is made avail, 
able. At page 497, Edn. 7, the learned 
author observes as follows: 

Although the distinction between substantive 
law and procedure is sharply drawn in theory, 
there are many rules of procedure, which, in their 
practical operation, are wholly or substantially 
equivalent to rules of substantive law. In such 
cafes the difference between these two branches of 
the law is one of form rather than of substance. 
A rule belonging to one department may by a 
change of form pass over into the other without 
materially affecting the practical issues. In legal 
history such transitions are frequent, and in legal 
theory they are not without interest and impor* 
tancc. 

He goes on to refer to 'three important 
classes’, in which procedure and substantive 
law appear to merge into one another and 
are practically indistinguishable, namely; 

(1) An exclusive evidential fact is practically 
equivalent to a constituent element in the title 
of the right to bo proved. The rule of evidence 
that a contract can be proved only by a writing 
corresponde to a rule of substantive law that a 
contract is void unless reduced to writing ; (2) a 
conclukive evidential fact is equivalent to, and 
tends to take the place of, the fact proved by it. 
All conclusive presumptions pertain in form to 
procedure, but in effect to the substantive law.... 
for instance, a bond (that is to say, an admission 
©I indebtedness under seal) was originally opera- 

♦u * V conclusive proof of the existence of 
the debt so acknowledged ; but It Is now itself 
creative of a debt; for it hae passed from the 
?L loio that of sobstantlve law; 

d (B) the ht^tation of actions is the procedural 
^uivalent of the prescription of rights. The former 
is the o^mtion of time In severing the bond 
between r ght and remedy j the Utter U the ope- 
ration of tiiM In deetroying the right. The former 
leaves an J^nij^fect right labsUting ; the latter 
teavea no right at al. But me in this respect 
their praolloal effect U the same, although their 
form is different. 

Ik may be said that even in form so far 

the right to poBseseion is oonoemed, the 


form ag well as subsfcanco is the same, for, 
S. 28, Lim. Act provides that in such cases 
the right will he deemed to be extinguish¬ 
ed. As observed by the Privy Council in 
21 Cal 8^^ and aOirmed in 33 All 356,^^’ 

the iotCDtion of tbo law of limitatioo is oot to 
give aright where there is uot one, but to ioter* 
pose a bar after a certain period to a suit to 
enforce an existing right. 

The intention of the law of limita.; 
tion being practically to put an end to' 
existing rights after a certain lapse of time,] 
the reason why a new rule of limitation is' 
applied retrospectively is not because the 
law of limitation is a law of procedure but 
because the express intention of the law 
of limitation is to destroy or extinguish 
existing rights of action after a certain 
lapse of time. It is retrospective if it is 
clearly intended to be retrospective, and 
not because it is merely a matter of pro¬ 
cedure. So far as rules relating to ques. 
tioDs of evidence are concerned, when a 
new law of evidence takes away an exist, 
ing right and gives new rights to parties 
who had no rights before, the Courts are 
unwilling to give retrosf^ective effect to it, 
though ordinarily the law of evidence is 
regarded as a matter of procedure. It is 
enough in this connexion to refer to (1878) 

3 A C 582.*^ That was a case where when 
an existing disability created by an Act of 
1672 in respect of deeds not signed by a 
particular man was removed by an Act of 
1874, the new Act was held not to apply 
to deeds executed when the Act of 1672 
was in force, because the new Act could 
not be said to create new rights in parties 
who had none and in effect destroy exist, 
ing rights by giving validity to deeds which 
otherwise were of no effect divesting heirs 
or next of kin in favour of the party in 
whose interest the improbative instrument 
had been made. Lord Blackburn laid down 
the rule in the following words : 

Now the general rule, not merely of England 
and Scotland, but, 1 believe, of every civilized 
nation, is expressed in the maxim 'nova conslilu~ 
tio futurii formam imponere debet non praleru 
tie ’—prlma facie, any new law that is madeaSecta 
future transaolions, not past ones. 

A similar provision is found in the 
Eomanlaw: Legeset constitutionesfuturis 
dare fornem negol i is, non ad faiu pratOm 

89. Harl Nath Cbatterjee v. Motbu Mohan Qos- 

waml, (1694) 21 Cal 6 = 201A 188 = 6 Sac 

834 (P C). 

40. Kbnnni U1 ▼. Oobind Krishna, (1911) 83 All 

856=10 1 0 477=88 1 A 87 (F 0). 

41. Jamea Oaidner v. Edward A Lneas, (1678) 8 

A 0 682. 
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rtt aievocar; " (Code 1.1.7); to the same 
effect is the {positive provision in Art. 2 of 
the Cfvlr of Civil — La loi ne dispose 
gar ]-onr lavenir, elle n'a point d'ejfect 
ret)' iirtif". The real test is, when dociciin;’ 
wiicdier a particular provision of law is to 
l>e ^;ivon retrospective effect or not, not 
whether the law is a law of procedure or 
substantive law, but whether the law in 
question affects or impairs existing rights 
including rights of action which are sub. 
stantivo rights. Where existing rights 
jwould be adversely affected. Courts decline 
'to give retrospective effect unless compelled 
thereto by the words of the statute. That 
a right of action is a substantive right is 
not disputed, there is considerable autho. 
rity in support of that position and it is 
not necessary to refer to the large nunober 
of cases which bear on the point. It is 
enough to mention (1876) 1 Cb D 48” and 
(1898) 2 Q B 547.” The latter case deals 
also with the question whether in cases 
where the commencement of the operation 
of a statute is suspended for a time, it is 
an indication that no further restriction 
upon retrospective operation is intended. 
Wright J. observed as regards this point 
as follows : 


But this eiception seems never to have been 
suggested except in relation to statutes affecting 
procedure, such as statutes of limitation and even 
in relation to them it is questioned in (1848) 2 Ex 

He proceeded to state that in the case 
before him the enactment did not merely 
affect procedure, though the effect of the 
enactment was not to destroy the right 
which the creditor had to dividend beyond 
5 per cent, but merely postponed that 
right. He continued as follows ; 

If the section is construed retrospectively, it 
will postpone the creditor’s right to dividend 
beyond 5 per cent, and will pro tanto deprive him 
0 the vested right of action which he possessed 
at the commencement of the Act and when the 
bankruptcy occurred. 


His decision was that retrospective effect 
should nob be given in the case before him. 
In (1876) 1 Ch D 48“ Jessol M. E. 
observed that 

the right to prove for a debt is not distinguishable 
In substance from a right of action before winding 
up, ^ing simply a legal proceeding to recover a 
debt from a company in liquidation, 


42. In re Joseph Such© & Co., Ltd., (1876) 1 Ch D 
48=46 L J Ch 12. 

43, la re Atblumney, (1898) 2 Q B 647=67 L J 
Q B 936=79 L T 803=47 W K 144=6 
Manson 822. 


and he hold that the provisions of S. 10, 
Judicature Act which direct that 
in the winding up of any company under the 
Companies Acts. 1862 and 18G7, whose assets may 
prove to be insufficient for the payment of its 
debts and liabilities and the costs of winding up, 
the same rules shall prevail and be observed as to 
the respective rights of secured and unsecured 
creditors, and as to debts and liabilities provable 
.... as may be in force, 

were not retrospective, though it was argued 
before him that the rules to be applied 
under that section, being rules relating to 
procedure, should be given retrospective 
effect, and (1868) L R 3 Q B 160®® was 
quoted in support of that contention. One 
other English case may be referred to, viz. 
(1923) 2 KB 193** in which McCardie J. 
held that in accordance with well estab¬ 
lished rules of construction, as well as by 
virtue of S. 38(2), Interpretation Act, 1889, 
the Gaming Act of 1922, which repealed 
S. 2, Gaming Act, 1835 and enacted that 
no action for recovery of money under the 
said section shall be entertained by any 
Court, did not prevent the bringing of an 
action under the repealed section of the 
Act of 1835 after the date when the repeal¬ 
ing Act came into force in respect of a cause 
of action which had arisen before that 
date. So far I have dealt with the ques¬ 
tion whether S. 69, Cl. (2). Partnership 
Act should be given retrospective effect, 
and I have said enough to indicate my 
view that it should not be given retros¬ 
pective effect. But the matter does not rest 
there because the Legislature has expressly 
enacted a saving clause in S. 74. In other 
words, the presumption that the Legis¬ 
lature does not intend to affect or impair| 
existing rights including rights of action isi 
reinforced in the present case by an express 
saving clause in the shape of S. 74 the^ 
relevant portions of which run as follows • 

Nothing in this Act or any repeal effected there¬ 
by shall afleot or be deemed to affect— 

(a) any right, title, interest, obligation or liabi¬ 
lity already acquired, accrued or incurred 

the commencemeot of this Aot, or 

(b) any legal proceeding or remedy in 

any such right, title, interest, obligation or liabUity. 
or anything done or suffered before the com®®®®* 
ment of this Aot or.... 

(f)any rule of law not inconsistent with thIsAet* 

Presumably Cl. (f) would include 
rule of law which denies retrospaefei^s 
operation to statutes so as to affect existing 
rights and is embodied bv the Legislate 

44,HenshalI v. Porter, (1923) 2 KB 

L J K B 866=129 L T 443=89 TLB 4(W-' 

67 B J 637. 
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in the General Clauses Act. So far as 
Cls. (a) and (b) are concerned, it is clear 
that the right with which we are now 
concerned, namely the right of suit with 
respect to the debt due on the promissory 
note, is a right which had accrued before 
the commencement of the Act, and that 
the present suit is a remedy, and indeed 
the only remedy, in respect of such a right. 
Cl. (b) of S. 74 has been interpreted both 
by Sulaiman C. J. in 58 All 495^ and by 
my learned brother in 45 L W 276^^ in the 
same way, namely that it would include 
any suit for the enforcement of a right 
already accrued, and that the words “before 
the commencement of this Act” would not 
qualify 'legal proceeding or remedy,” found 
earlier in that clause. My learned brother 
however thought that the word ‘affect’ 
cannot be interpreted to.mean apply to’ as 
appears to have been understood or inter, 
preted by Sulaiman C. J. Now tho word 
affect’ is an ordinary word which must be 
given its dictionary meaning. It means “to 
act upon, to produce or effect a change 
upon, to influence, to touch.” It does not 
therefore follow that a right is not affected 
unless it is taken away wholly or in greater 
part: any diminution or deterioration or 
impairment of the right would affect it. 
The word ‘impair’ which has been used in 
this connexion also has a wide meaning. 
Impair” means to diminish in quantity, 
value or strength, to weaken,” and an abso. 
lute right of suit is impaired or affected 
when a condition is imposed upon it. It 
may be the condition is light, or it may be 
the condition is onerous, but it is not 
always easy to say which burden is onerous 
and which is not. The onerous nature of 
the burden depends not only on the bur. 
den itself but also bn the individual who 
has to bear the burden and the law cannot 
have respect of persons in order to deter, 
mine whether a particular condition is 
onerous or not. It is not possible to have 
any general principle based on snch a shift, 
ing foundation. In my opinion whenever a 
burden is imposed, the previously existing 
right is affected or impaired, if not imperil, 
led. It seems to me that it is hardly right 
to say in a case of this kind where we have 
got the actual facts before ns, where a suit 
to recover a ^ of Ee. 9000 woold other, 
wise be dismissed, that the right to recover 
that amount is not imperilled by reason of 
the oondition impost by 8. 69 (2), Part, 
nership Aot< I am unable to shat my eyes 
to luob an extent to the faote of the case 


as to say to the plaintiffs that whatever 
they might think their rights have not been 
affected by S. fi9 (2), Partnership Act, 
though in effect they would lose their entire 
right to recover the money due to them by 
reason of that statutory provision. I do not 
think the law requires me to say that such 
deprivation of rights was intended by the 
Legislature and should take place and that 
this consequence cannot be avoided because 
S. 69 (2) of the Act relates to a matter of 
procedure. 

Since the case was argued before us, I 
have come across a decision of a Full Bench 
of the Rangoon High Court in which this 
question of what is procedure and what is 
not procedure has been considered and decid. 
ed and I think it is but right that I should 
refer to it. The case is A I R 1937 Rang 
419.*® The High Court of Rangoon had 
made an amendment to 0. 21, R. 90, Civil 
P. C., which made the right to have a sale 
set aside subject to the proviso that before 
such an application is made a certaindeposit 
was to be made The Full Bench of the 
same High Court held that such an amend, 
ment by the High Court was ultra vires 
as the proviso did not relate to procedure. 
Roberts C. J. approved the following defl- 
nibion of procedure given by Lush J. in 
{1881} 7 Q B D 329***: 

Procedure denotes the mode of proceeding by 
which a legal right is enforced as distinguished 
from tho law which gives or 'defines that right.’ 

Roberts C. J. observed that the right of 
applying to set aside a sale referred to in 
0. 21, R. 90, Civil P. C. was only declara- 
tory of the common law and as such right 
of application was taken away unless the 
person is able and willing to make the 
deposit, the new rule could nob be regarded 
as mere procedure. He relied on (1832) 2 
C & J 558*' and on the observation in 
Broom’s Legal Maxims, that no one is to 
be deprived of his property in any judicial 
proceeding unless he has an opportunity of 
being heard. Leach J. observed as follows: 

Proviso (b) in the rule under disooseion olearly 
ofiends ageiost this principle, because in eSeot it 
says that a person shall not enter the Court and 
ask for redress until he has deposited a sum of 
money, not by way of court-fee, but as a warranty 


46. Ghettiyar Firm v. Central Bank of India Ltd., 
(1937) 24 A IB Rang 419=172 10 102=1937 
B L R 268 (F B). 

46. Poyser v. Minors. (1881) 7 Q B D 829=60 L J 

Q B 666=46 L T 33=29 W B 778 = 46 J P 
64. 

47. Gapel v. ObUd. (1882) 20 658=9 Tyr 689 

=1 L 7 Ex 206. 
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of good faith. Ifc is <:aid that the proviso ivas 
inserted in the rule io order to prevent appUca- 
tioiis of a frivolou.s character being filed ; but 
unfortunately its efiect doe.s not stop there. It can 
operate to prevent a person who has suffered a 
wrong coming into Court for redress because he 
has not the means to make the deposit. 

Braund J. observed that the proviso was 
a mandatory rule by which, when read 
with S. 47 (l) of the Code, the Court pur. 
ports not merely to regulate the mode of 
its exercise of jurisdiction but to divest 
itself altogether of jurisdiction in all cases 
in which the applicant cannot, or will not, 
make a substantial deposit,” and that the 
proviso so far as it imposed an onerous 
condition upon an applicant applying to set 
aside a sale appeared to go further than a 
mere matter of procedure. Here again, no 
doubt there is a reference to the onerous 
character of the condition precedent, but 
I do not think that it was meant to be an 
essential qualification. It appears to me 
that the fundamental and universal rule 
that no existing rights should be deemed 
to be impaired or affected unless the Legis- 
lature's intention so to do is clearly ex¬ 
pressed or such a result is unavoidable by 
reason of the words used in the statute, is 
not subject to any real exception. Other, 
wise the result would be what the Legisla. 
ture is presumed not to intend, and work 
an obvious injustice, which the Legislature 
must he deemed to be at least as anxious 
to avoid as anyone else. In my opinion, 
difficulties have arisen on this point only 
because the question has been complicated 
by the importation into the rule of elastic 
and general words of uncertain and indefi. 
nite import like “matter of procedure” or 
“processual law”, words which are very 
good illustrations of the fallacies that lie 
hidden in words which of all the idols 
imposed by words on the understanding 
are, according to Bacon, the most trouble¬ 
some of all, and make human thought the 
bond slave of words. As I have said already, 
there is no real exception to the general 
rule so far as so-called matters of proce. 
dure are concerned, and if. even otherwise, 
there is such an exception so far as proce. 
dural lavv is concerned, the term 'proce. 
dural law’ must be very strictly construed, 
and the exception should not be allowed to 
be extended so widely as to eat up the rule. 
The exception, no less than the rule, is, 
in my opinion, subject to the fundamental 
principle that existing rights are not taken 
away except by express enactment or by 
necessary intendment. 


Bearing this fundamental principle in 
mind in construing the saving clause in the 
Act, namely S. 74 (b), I find it is impossible 
to accept the contention that the Legig. 
lature intended that, in spite of S. 74 (b), 
the bar imposed by S. 69 (2) should pre. 
vail even in respect of rights of suit which 
were in existence when that section came 
into force. I am therefore of opinion that 
the present suit is maintainable and should 
not have been dismissed on the preliminary 
ground by the Subordinate Judge and that 
bis decree should accordingly be set aside 
and the suit remanded for fresh disposal. 
As however my learned brother is of a 
different opinion, the question whether the 
suit is maintainable or not must be refer- 
red to a third Judge. 

(Accordingly the case was placed before 
a third Judge who delivered the following 
judgment.) 

Ysradaohariar J.—I agree with Pand- 
rang Row J., that the present suit is main, 
tainable and that the objection based on 
8. 69 (2), Partnership Act must be over, 
ruled. The arguments that can be urged in 
favour of one view or the other have been 
fully set out io the judgments delivered by 
my learned brothers: it is therefore noi 
necessary for me to deal with every one of 
them in detail or with the several deci¬ 
sions referred to in their judgments. The 
relevant facts and dates are : The promis- 
sory note sued on was executed on 12th 
March 1931, the Partnership Act except 
S. 69 came into force on Isfc October 1932, 
S. 69 came into force on Ist October 1933, 
and this suit was filed in August 1934. 
On these facts, the question arises, wbe- 
ther the plaintiffs who admittedly consti¬ 
tute a firm but had not got themselves 
registered before the date of the instito- 
tion of the suit are entitled to maintain 
the suit. If the matter were wholly res 
Integra, it may be open to argument whe¬ 
ther the language of S. 69, Partnership 
Act, clearly and necessarily applies to con¬ 
tracts entered into before the date of the 
coming into force of the Act. In (1862) 1 
B & S 758,'*® where the question 
with reference to S. 32, English Medi¬ 
cal Act of 1858, Blackburn J. thought that 
it was clear from the language of that sec¬ 
tion that the prohibition referred to * 
charge incurred after Ist January 1869. 
The language of that section w as that: ^ 

48. 'Wright V. Greenroyd, (1862) 1 B & 8 158^^ 

L J Q B 4=8 Jar (N S) 98=6 L T 847. 
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After 1st Jaouarj 1859 oo person shall bo entitled 
to recover any cbargo in any Court of law for any 
medical or surgical advice, attendance or for the 
performance of any operation, or for any medi¬ 
cine which he shall have both prescribed and 
sopplied. unless be shall prove upon the trial that 
be is registered under this Act. 

As a matter of language, it is not easy 
to see any marked dillerence between the 
above words and the language of S. 69, 
Partnership Act. In view however of the 
■way in which the general words of this 
section of the Partnership Act have been 
understood in many of the reported deci. 
sions, I prefer to deal with the case on the 
footing that, but for other considerations, 
the language employed is capable of being 
applied even to contracts entered into 
before the Act came into force and to causes 
of action that accrued before that date. On 
the above assumption two questions arise 
for decision : (1) Whether the saving words 
found in 8. 74 have the effect of exempting 
a suit like the present from the operation 
of S. 69, and (2) if 8. 74 has no such opera¬ 
tion, whether on general principles the Court 
ought to hold that S. 69 does not apply to 
a suit to enforce a causa of action which 
had accrued prior to the date of the coming 
into force of the Act. In dealing with S. 74, 

I may note one ambiguity which however 
is not very material to this case. In Cla. (a), 
(b) and (c) reference may bo made to “the 
commencement of this Act’' and the learned 
counsel for the respondents rightly pointed 
out that it may not be easy to say when 
dealing with an objection under S. 69, 
whether the above words should be held 
to refer to 1st October 1932 when the Act 
except 8. 69 came into force or to Ist 
October 1933 when that section came into 
force. I do not however express any opinion 
upon this question because the right of 
action in the present case accrued even 
before Ist October 1932 when the Act 
came into force. 

The material clause of 8. 74 is sub-cl (b) 
whiohi omitting the unnecessary words 
and importing what is necessary from sub. 
ol. taj, will read as follows : “Nothing in 
this Act shall affeot any remedy in respect 
of any right acquired or accrued before the 
wmmeoMment of this Act.” In view of 

1 proceeding' found in sub. 

ol. tbj, it has been held in some of the re. 
ported decisions that all that the exemption 
was intended to seonre was the oontinuanoe 
of proceedings pending at the commence, 
ment of the Act. With great zeepeot I am 
Qosble to hold that the language of the 


section is capable of being so read. The 
difficulty in the way of so reading it is 
adverted to by Sulaiman C. J. in 58 All 
495* and by Stodarb J. in 1937 M W N 
654.^ By way of contrast I may refer to 
the language employed by the Legislature 
in S. 63 of Act 20 of 1929 whero the differ¬ 
ence between the provision saving remedy 
in respect of a right already accrued and 
the special provision made in respect of 
proceedings pending on the date of the 
commencement of the Act isclearly brought 
out. Even if it is possible to read the 
expression ‘legal proceeding’ in sub.cl. (b) 
of S. 74 as in some way relating only to 
pending' proceedings, it is diflBcult to read 
the word ‘remedy’ with the same qualifi. 
cation because it is not appropriate to speak 
of a pending remedy'. If S. 74 (b) could be 
read and I am inclined so to read it as 
saving the 'remedy' in respect of any right 
acquired or accrued prior to Ist October 
1932 the preliminary objection raised in 
the present suit must be overruled. 

Learned counsel for the respondents 
however adopted another line of argument 
in dealing with sub.cl. (b) of 8. 74. He 
emphasized the distinction between remedy 
in the sense of action or right of action 
and rules of procedure incidental to the 
working out of that remedy. I agree with 
him that this distinction is recognized in 
some of the cases referred to by him. The 
question still remains under which of 
these categories will the provision in 8. 69 
fall. He asks me to hold that it is a mere 
rule of procedure and does not affect any 
remedy that the plaintiffs were entitled to 
before the commencement of the Act. At 
one stage, he went to the length of contend, 
mg that the remedy can be said to be 
affected” only if it is "extinguished;” bub 
he did not persist in that contention in 
view of decisions like (1905) A C 369 56 

Cal 5122<' and 52 Mad 361.^® These cases 
show that an alteration or restriction or 
even the imposition of a condition preli. 
minary to the enforcement of the remedy 
must be held to affect the remedy within 
the meaning of the rule presuming against 
the retrospective operation of statutes. He 
argued that it is not the imposition of 
every condition that can be said to affect 
the remedy even in this sense. He strongly 
relied upon two English decisions relating 
to the condition that a solicitor should 
deliver a bill of costs before he could sue 
for the recovery of the amount thereof. 
The judgments in (1897) 1 Q B 702“ do 
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Dot throw much light upon the question in 
the form in which it now arises for deci. 
sion : but the earlier decision in (1846) 9 
Q B does suggest that the Court re- 
garded a condition of the above kind as a 
matter of procedure. The discussion in the 
case turned so much on the form of the 
pleading that there is bardlv much light 
derivable from the judgment as to the 
reasons why this view was taken. Learned 
counsel also relied upon the cases which 
have held that requirements like those 
relating to the delivery of a patta before a 
landlord could sue for ront or the delivery 
of a notice under S. 80, Civil P. C., are in 
the nature of a provision of processual law. 
These decisions undoubtedly support his 
contention that '‘processual provisions” are 
not for the purposes of the present discus¬ 
sion necessarily limited to steps to bo taken 
after the institution of a suit or in the 
Court itself. While I agree with that con. 
tentioD, I must point out that it is not 
every condition that may be imposed upon 
a plaintiff in respect of his right of suit 
that can be regarded as a more provision of 
processual law. In the English Medical 
Act case that I already referre<l to, it was 
certainly not regarded as a mere matter 
of procedure though the restriction was 
framed in very similar language : see also 
(1862) 31 LJ Ex 230.^® 

In this connexion it is necessary to con. 
eider the purpose and effect of the provi. 
sion in S. 69. If it had such unintegral 
connexion with the subject.matter of the 
proposed suit as in some way to make the 
step required by it a step in the litigation, 

I should have been inclined to accept the 
argument that it related to a matter of 
procedure. But it is obvious that that was 
not its purpose. In the case for instance 
of a patta being delivered or a notice being 
given or a bill being tendered by a soli¬ 
citor, it is clear that the condition inti- 
mately bears upon the subject-matter of 
the suit to follow. The object however of 
S. 69 was to make sure that the general 
policy of the Legislature that all partner, 
ships should be registered will be carried 
out. It is true that occasionally questions 
may arise in a suit as to who are the part¬ 
ners of a particular firm; but that cannot 
justify my ignoring the real purpose of the 
provision in S. 69. As pointed out by Sir 
Dinahaw Mulla, the object of this provision 
was to bring pressure to b ear on partners 

49. ThUhloton v. Frewer, (1S62) 31 L J Ex 230. 
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to have the firm and themselves registered. 
This policy has been attempted to be on. 
forced in various ways in different systems. 
Id the English Legislation, S. 7 of Regis, 
tration of Business Names Act of 1916 
imposes a penalty upon partners making 
default in the matter of registration. Sacb 
a provision certainly cannot be described 
as a processual provision. 

The Indian Legislature did not wish to 
go so far and for the present thought that 
it would be sufficient pressure to deprive 
unregistered partners of the right of suit. 
Though Ido nob wish to base any conclusiou 
upon the language of a marginal note, it is 
noteworthy that in S. 8 of the English Act 
corresponding to S. 69 of the Indian Partner, 
ship Act, the marginal note is “Disabilityoi 
persons in default.” In the Indian CompaDies 
Act, the Legislature has provided that un¬ 
registered associations of the kind contem¬ 
plated by the Act will be illegal on default 
of registration. These are, in my opinioD, 
different ways adopted by the Legislature 
to enforce this policy of compelling regis¬ 
tration, and I do not think it right to hold 
that the provision contained in S. 69 is 
really in the nature of “processual” law in 
the sense in which that term is used in the 
cases discussing principle of retrospective 
operation of Statutes. In an early case, e- 
6 M H C R 122.2« Holloway J. drew atten¬ 
tion to the danger of confounding what are 
merely processual provisions with those 

which under that fictitious appearance ate 
really provisions of material or substantive 
law. The particular application which the 
learned Judge made of that distinction m 
the case before him has no doubt been dis¬ 
sented from in later cases: see 25 MliJ 
205** at p. 213. But the distinction is un¬ 
doubtedly true. 

In the above view, it does not seem te 
me to bo necessary to deal with the seconfl 
question stated at the outset, viz. whetb^ 
even independently of S. 74. S. 69 cap M 
given retrospective operation. Nor is ' 
necessary to consider the argument basw 
on the fact that the Legislature ga^® 
interval of one year before S. 69 
brought into operation. It cannot be sai 
that that interval can be explained only 
the ground that the provision 
been intended to be retrospective. 
are other considerations which requ*^ 
such an interval, particularly tb® 
for bringing into existence the 
machinery and for the framing of 
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contemplated by S. 71. The result is that 
the decree of the lower Court will be set 
aside and the case remanded for disposal 
on the merits. The appellants will be enti. 
tied to a refund of the court-fee paid on 
the memorandum of appeal and they will 
talso be entitled to the costs of this appeal. 

C.R.K./b.d. Case remanded. 

A, I, R. 1938 Madras 705 

Hoewill j. 

In re E. M. T. T. Kulandaivelu Chet- 
tiar and others — Petitioners. 

Criminal Eevn. No. 636 and Petn, No. 
599 of 1937, Decided on lObh February 
1938, from judgment of Sub.Divisional 
Magistrate, Devakottai, in Criminal Appeal 
No. 36 of 1937. 

(a) Madras Gaming Act (3 of 1930), S. 3— 
Accepting rent for building used for gaming. 

Accepting rent for the use of a building, which 
the renter knows is being used for gambling, is 
making a profit from gaming within the meaning 
of Section 3. [P 706 C 1] 

(b) Madras Gaming Act (3 of 1930), S. 6— 
Mere finding of instrument of gaming in bouse 
'Searched on warrant under S. 5 is evidence 
that building is used for gambling—That evi* 
dence alone is sufficient for conviction. 

The mere finding of cards and instruments of 
gambling in a bouse searched on a warrant issued 
under S. 6 U evidence that the room was used for 
gambling and that some person was deriving a 
profit from It, although there may not bo any 
independent proof that any person makes a profit 
from this gambling or from the use of the room for 
gambling. Further even though there is no pre* 
sumption of guilt, there is nothing in the Act 
which prevents a Magistrate convicting upon that 
evidence alone. [P 706 0 1] 

(c) Madras Gaming Act (3 of 1930), Ss. 5, 6 
—Presumption under S. 6—No need of evidence 
lor prosecution that warrant under S. 5 was 
issued on proper information — Presumption 
may be raised under S. 114 (e). Evidence Act. 

It would be against public policy in most oases 
if the prosecution were compelled to let Inevldence 
In regard to the material on which a Magistrate 
acted. If the nature and the source of such infoc- 
enatlon were not concealed, the police might be 
unable la futnre to obtain Information at all. 
Before the presumption under 8. 6 can be availed 
of, there need not be some evidence fortheproseon- 
tlon that the warrant was issued under 8. 6 upon 
proper Information, suffiolent to lead a Magis* 
trate to believe that the room in question was 
used as a common gaming botue. 8aoh a presump¬ 
tion can be raised under 8.114 (e), Evidence Act: 
AlTl im OuA $66; AIB 1926 Bom 184 and 
AJB 1988 Mad Dment. [P 706 0 2] 

(d) Madras Gaming Act (3 of 1930), S. S*- 
Haming bouse restricted to particular section 
«f pubOe is still common gifadog ^nse. 

1988 U/89 & 90 


Tho definiliou of a common gaming house in 
S. 3 warrants no limitation as for example osclud* 
ing those which have restriction on their use by 
any section of the public. [P 706 C 2] 

V. T. Rangaswami Ayyangar and G. N. 

Chari — for Petitioners. 

Public Prosecutor — for the Crown. 

Order.—The petitioners were found in 
a small room of a building in Devakottai 
described as the ‘Jubilee Club' with all the 
paraphernalia of gambling such as cards, 
coloured- chips, beans and cash and it has 
been found by both the Courts below that 
these persons were engaged in gaming in a 
common gaming house' within the mean, 
inglof Sec. 3, Madras Gaming Act, 1930. 
Accused 1 to 12 were convicted under S. 9 
of the Act of gaming iu a common gaming 
house’ and accused 13 was convicted under 
S. 8, which punishes the opening, keeping, 
using, or permitting to be used, any com¬ 
mon gaming bouse or conducting or assist¬ 
ing in conducting such, etc. Accused 13 
contends that the building in which the 
gaming took place was not a common gam. 
ing house and that in any event accused 13 
was not tbe keeper of that gaming house. 
Most of the arguments have turned on the 
legal effect of S. 6, Gaming Act, which is 
that: 

Any cards, dice, gaming table or cloth, board or 
other instruments of gaming found in any place 
entered or searched under tho provisions of tbe 
last preceding section, or on any person found 
therein shall be evidence that such place is used 
as a common gaming bouse aud that the persons 
found therein were there present for the purpose 
of gaming. 

Section 5 empowers a salaried Magistrate, 
not below the rank of a Second Class 
Magistrate, and certain police officers to 
issue a warrant to a police officer upon 
the belief that a certain place was used 
as a common gaming house, to search 
such a place and seize any property 
therein which are instruments of gaming, 
moneys, securities connected therewith 
and to arrest all persons found there. 
Tbe expression "common gaming bouse" is 
defined in 6. 8 as any room etc. in which 
cards, dice, tables, or other instruments of 
gaming are kept or used for the profit or 
gain of the person owning, occupying, using 
etc. that room. It is said that the prosecu- 
tion have not been able to prove that any 
person has received any money or profit 
for the keeping of this room for the purpose 
of gaming ; bat I cannot altogether agree 
that this is so. The olnb appears to have 
been a bogus one; accused 13'a partioi- 
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patioD in the Racning is proof that he knew 
the purpose for vrhich he was letting the 
ibuilding. In accepting rent for the use of a 
builfling for gambling, he was making a 
profit from the gaming. Apart from this 
common sense deduction from the facts, 
I should still be of opinion that the room 
in which the gaml)Iing took place was a 
“ comnoon gaming house." Sec. 6 clearly 
makes the finding of cards or instruments 
of gaming not merely evidence that cards 
or instruments of gaming were found ; but 
that the building in which they were 
found was a "common gaming house," pro. 
vided that these articles were found there 
in a search conducted upon a warrant issued 
under Sec. 5. That means that although 
there may not be any independent proof 
that any person makes a profit from this 
gambling or from the use of the room for 
gambling, yet the mere finding of cards 
and instruments of gambling in a house 
isearched on such a warrant, is evidence 
;that the room was used for gambling and 
|tbat some person was deriving a profit 
from it. 

It is however contended that the section 
does not raise a presumption that a room 
in which these articles were found was a 
common gaming bouse. That contention 
may be right, although in the majority of 
cases quoted before me by the learned 
advocates for the petitioner as well as from 
the Crown, the effect of finding the articles 
mentioned in S. 6 is referred to as raising 
a presumption. Even though there is no 
pch presumption of guilt, there is nothing 
in the Act which prevents a Magistrate 
convicting upon that evidence alone. I do 
not propose to decide the abstract question 
whether such evidence alone would be 
sufllcient or not to sustain a conviction; for, 
in almost every case, there must be some 
other evidence lessening the effect of the 
evidence operated on by S. 6 or increasing 
It. In the present case, there is evidence to 
this effect that this room in which the 
gambling took place was not part of a club 

"T L-»’ would appear that the name 

Jubilee Club” was intended merely to 
screen from the public the nature of the 
building and the purpose for which the 
building was used. The Circle Inspector 
deposes that when the police party entered, 
the petitioner signalled to the other 
accused and they tried to extinguish the 
petromax light which was burning and to 
conceal the articles of gambling by stand 


A. I.R. 

ing round them. This is further evidence 
upon which the Magistrate was entitled to 
act; and I cannot say that on the evidence 
before the Magistrate he was not justified 
in convicting the accused of gambling in a 
common gaming house. 

It is further argued that before the pre. 
sumption under S. 6 can be availed of, 
there must be some evidence for the prose-^ 
cution that the warrant was issued under] 
S. 5 upon proper information, sufficient toi 
lead a Magistrate to believe that the room' 
in question was used as a common gaming’ 
house. This contention has some support] 
from some observations found in 53 Cal! 
718,* 25 Cr L J SSI'' and 1937 M W N Cr 
220, but I see no reason why the presump¬ 
tion raised under S. 114, IIIus. (e), Evidence 
Act that judicial and ofBcial acts have been 
regularly performed should not be here 
applied. It would be against public policy 
in most cases if the prosecution were com. 
polled to let in evidence in regard to the| 
material on which a Magistrate acted. li 
the nature and the source of such informa. 
tioD were not concealed, the police might 
be unable in future to obtain information 
at all. Another contention is that a com. 
mon gaming house cannot include any 
gaming house in which there was any 
restriction on its use by any section of the 
public. The definition of a common gaming 
house in S. 3 warrants no such limitations. 
Any room is a common gaming house if 
instruments of gaming are kept or used 
there for the profit of a person owningt 
occuping etc. that house. If a common 
gaming house had the limited meaning 
ascribed to it, it would be possible for any 
person to avoid the application of the 
Gaming Act by introducing some petty 
restrictions on certain classes of persons. 
Members of a particular caste might be 
excluded or even more fanciful restrictions 
might be applied, such as by excluding 
persons above or below a certain height or 
weight. I cannot accept this contention. 

Clearly, accused 13, who was gambling 
in that house, could have been convicted 
under Section 9, Gaming Act as the 
other accused were. He has however be^ 

1. WalTekar v. Emperor, (1926) 13 A IB Cal Sjj 
=96 I C 264=27 Cr L J 920=63 Cal 718 -W 
OWN 713. 

2. Emperor v. Dattatraya Shankar, (1924) “ 

AIR Bom 184=77 IC 995=25 Cr L J Sal- 
47 Bom 960=36 Bom L R 1089. , „ 

3. Kesanna Ohetky v. Emperor, (1938) 25 A1-J 
Mad 29=172 I 0 909=39 Cr L J 936=193* 

M W N Of 220. 
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convicted under S. 8 simply because the 
Magistrate thought that S. 8 was a more 
serious offence and that the greater offence 
included the lesser. It has been argued 
that it has not been satisfactorily proved 
that he derived any beneht from this gam. 
ing house. If, by the application of S. 6, 
the Court is satished that the room in 
question was a common gaming house, 
then it would follow that gaming was con. 
ducted there for some person’s profit. The 
person mentioned in the warrant as using 
the gaming house is the Secretary of the 
Club; but as the police were given to 
understand that he had not been present 
in the room for 10 or 15 days, he was not 
charged. The petitioner, who was found 
participating in the gaming, was charged 
as the owner of the room and one who had 
derived a profit from the gaming that was 
going on there. The petitioner has produced 
a document under which the house in ques. 
tion purports to have been sold to his 
daughter; but whether the sale is a genuine 
one or not matters little; for it is clear 
that it was the petitioner who was acting 
as the owner of the place—whether on 
hehalf of himself or his daughter—and as 
presumably rent was being paidgfor that 
building, the owner of the house wasreceiv. 
ing^ profit from it. Even otherwise, the 
petitioner had the control of the house and 
knew that gaming was going on there. He 
would therefore be guilty under S. 8 
because he was permitting his property to 
be used as a common gaming house. He was 
therefore rightly convicted under S. 8. 

The punishments awarded are not exces. 
sive. S. 8 prescribes a maximum fine not 
exceeding Bs. 600 or imprisonment not 
exceeding three months; and accused 13 
has been sentenced only to a fine of Rupees 
78. This cannot be said to bo heavy. The 
other petitioners were sentenced only to a 

fine of Bs. 60. The petition is therefore 
dismissed. 

0.R.K./V.B.B. Petition dismissed. 


!• 1. R. 1988 Madras 707 
Abdtjb Rahman J. 

Banachandra Madhavadoss Co. by 
partiMr K. Baghunatha Mallaya — 
Petitioners. 

▼. 

Moovakat lioidunkutti Birankutti 
and Brothers, Firm, Cannanore — 
Respondents. 

Civil Revision Petn. No. 1127 of 1937, 
l^eoided on 11th March 1938. 


Provincial Small Cau«e Courts Act (1887), 
Sch. 2, Art. 31 — Suit by agent against princi* 
pal for specific sum alleged to be due from 
principal is not suit for accounts. 

A suit for accounts is a special form of suit. It 
docs Dot mcac that whenever accounts have to be 
looked into in order to ascertain tbo amount due 
by one party to the other that the suit should be 
technically called a suit for accounts. A suit by 
agent against a principal for a specific sum of 
money alleged to bodue to the plaiutig by the defen¬ 
dant in regard to certain dealings is not a suit for 
accounts within the meaning of Art. 31 of Sch. 2. 
It is only in exceptional cases where his remunera- 
tion depends on the extent of dealings which ate 
not known to him or where be cannot be aware of 
the extent of the amount due to him unless the 
accounts of his principal are gone into that a suit 
by an agent for accounts against his principal 
might be competent, But where the exact sum of 
money which the agent claims from bis principal 
is known to him, the duo'form in which a suit can 
be filed is the one for specific amount. [P 707 0 2: 

P 708 C 1] 

K. P. Sarvothama Bao — 

for Petitioners. 

0. T. G. Nambiar —for Respondents. 

Order.—The only question which I have 
been called upon to decide in this revision 
relates to the correctness of the order 
passed by the District Munsif of Mangalore 
who, in view of an objection raised on 
behalf of the defendant, refused to enter, 
tain the suit on the ground that being one 
for accounts it was barred under Art. 31, 
Sch. 2, Provincial Small Cause Courts Act. 
The suit was, as the plaint would show, 
for a specific sum of money which was 
alleged to be due to the plaintiff by the 
defendant in regard to certain dealings 
mentioned in para. 3 of the plaint. The 
District Munsif examined the plaintiff and 
finding that four heads of accounts were 
clubbed together in a single katha, main, 
tained by the plaintiff firm in its books, out 
of which two only could be properly reco. 
vered on the Small Cause Side, returned 
the whole plaint for presentation to the 
proper Court Having beard the counsel for 
the parties at some length, I am clearly of 
the opinion that this is not a suit for 
accounts within the meaning of Art. 31 of 
Soh. 2, Provincial Small Cause Courts Act, 
and is, as framed, maintainable by the 
Court of Small Causes. *A suit for accounts', 
as observed by Sankaran Nair J. in 28 
Mad 394,^ 

a Bpeoial form of suit. It does not mean that 
whenever accoonts have to be looked into In order 
to ascertain the amount doe by one party to the 
other that the suit ehonld be technically called a 
suit for accoonts. 


1. Banga Beddi v. Bnbblah Betty, (1906) 38 Mad 
891. 
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Tbe has uowborQ in his plaint 

asked f(<r any accounts to he icnderefl to 
him anil the allocations in tiio plaint would 
ordinarilv detorniine the nature of the suit. 
If the plaint-ill' fails to substantiate his 
allegations, iiis suit will have to he dis. 
missed and not returned for presentation 
to the proper Court, as ordered bv the Dis. 
trict Munsif. Had the District Munsif, 
bestowed any attention to tbe relationship 
of the parties, he could not have possibly 
arrived at the conclusion to which he did. 
Even accordins to the allocations of tbe 
defendant, he was the principal and the 
plaintiff a more aRent. IJow could the agent 
sue his principal for accounts ? It is only 
jin exceptional case.s where his remunera. 
|tion depends on the extent of dealings 
|which are not known to him or whore he 
|Cannot be aware of the extent of the 
amount due to him unless the accounts of 
his principal are gone into that a suit by an 
agent for accounts against hU principal 
might bo competent. But where the exact 
sum of money which the agent claims from 
:ni8 principal 13 known to him, the only 
iform m which a suit can be filed is the one 
jadoptod by the plaintiff here. 

It IS rather surprising that although the 
District Munsif was of the opinion that a 
suit in regard to two of the items was 
entertainablo by the Court of Small Causes, 
he returned the whole of the suit for 
reasons which have neither logic nor good 
sense behind them. If he were of the opi- 
nion, the two out of the four items could 
not be heard by him as a Judge of the 
Court of Small Causes; he should have 
simply refused to go into them but should 
have proceeded to decide the remaining 
items which could otherwise be determined. 

In view of my finding, however, that the 
entire suit is cognizable by the Court of 
Srnall Causes, this contingency does not 
arise. I must therefore reverse the order of 
the District Munsif and remand the suit 
for disposal on the merits. The respondent ‘ 
will pay the costs of the petitioner in this < 
Court. The costs in the lower Court will ' 
abide the result. I understand that the ^ 
plaint was returned to the petitioner. Ha ‘ 
may file it m this Court now and it will be ^ 


UiiiDEvi (Leach C. J.) 
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LiiAcn C. J. AND Madhavan Nais j. 

Jureddy Kannayya and others — 

Petitioners. 

V. 

i andaniuri Lakshmidevi and another 

—Respondents. 

Civil Misc. Petition No. 4057 of 1937, 
Decided on 15th March 1938, to revise 
order of tbe Government Agent of East 
Godawari. Df. 13th April 1937. 

(®) Agency Rules, R. 55 ^ Order refusing 
amendment of plaint can be revised. 

Under R. 55 of the Agency Rules, the Agent 
has power to revise intorlocutorj orders and hence 
an order of tho Assistant Agent refusing to allow 
amendmont of plaint is revisable. [P 709 C1) 

(b) Practice — Amendraent ~ Suit by mort* 
gagee to enforce his half share in mortgage— 
bub*mortgagees made defendants but lubte* 
quently transposed as co^plalntiffs — Applies* 
tion by them for amendment of plaint by 
including other half share held should be 
allowedi 

A mortgagee sued to ouforce his share In a mort¬ 
gage, tho sbaro being a moiety. In addition to 
tho mortgagors he made his co*mortgagees as 
dofendants. The co-mortgageos applied fco the 
Court for an order transposing them as co-plain* 
tiffs and this application was granted. The order 
was followed by an application by them, in which 
they asked to bo allowed to amend the plaint by 
including ^ it a prayer for their half share of the 
mortgage. Tbe original plaintiff had paid the 

court-fee on tbe full amount due by the ffloft* 
gagor ; 

Held that the amendment should bo allowed. 

[P 709 01] 


o,e.k,/d.s. 


Suit remanded. 


M. S, Ramachandra Rao —for Petitioners, 

V. Govindarajachari —for Respondents. 
Leach C, J. — in 0. S. No. 12 of 1934 
of the Court of the Assistant Agent, Bh®* 
dhrachalam Division, an Agency tract, one 
Bhimavarapu Ramaswamy sued to enforce 
his share in a mortgage, the share being ® 
moiety. In addition to the mortgagors b® 
made as defendants the present petitioners 
who are his co.mortgagees. Some time prior 
to 7th October 1936 the petitioners applied 
to the Court for an order transposing theo 
as CO. plaintiffs and this application was 
granted. The order was followed by 
application by them, in which they 
to be allowed to amend tbe plaint by Id* 
eluding in it a prayer for their half share 
of the mortgage. The original plaintiff had 
paid the court.fee on the full amount due 
by the mortgagors. This application cam® 
before the Assistant Agent on 4th Novem* 
her 1936. He refused to allow the amend* 
ment on the remarkable ground that u ” 
was allowed it would change the enjir® 
nature of the suit, his view being that 
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“only clerical miebalres, etc.,” are usually 
allowed to be amended. It is not surprising 
that the petitioners applied for revision of 
this order to the Agent. Rule 55 of the 
Agency Rules states that the Agent to the 
Governor or the Government Agent, as the 
case may be, for the purpose of satisfying 
himself that a decree or order made in any 
case decided by a Court subordinate to him 
was according to law, may call for the case 
and pass such order with respect thereto 
as be thinks fit. The Government Agent 
dealt with this application on 13th April 
1937 and rejected it on the ground that 
R. 55 provides only for the revision of 
orders passed in cases finally decided by 
the subordinate Courts. R. 59 states that 
all petitions against the proceedings of the 
Agent to the Governor or the Government 
Agent in respect of matters, not otherwise 
provided for in the rules must in the first 
instance be submitted to the Government 
who may, if necessary, refer them to the 
High Court. An application was made to 
the Government for revision of the Agent’s 
order and the Government has referred the 
matter to this Court. 

This Court has always held that it has 
powers under the Code of Civil Procedure 
to revise even interlocutory orders. The 
Agency Rules do not incorporate the pro. 
visions of S. 115 of the Code and R. 55 is 
widely drawn. In view of the decisions of 
this Court, the Agent should have held 
that be bad the power to revise the Assis. 
itant Agent’s order and in passing the order 
(which he did he wrongly refused to exer. 
cise a jurisdiction which he possessed. In 
these circumstances, we consider that the 
'orders of the Agent and the Assistant 
‘Agent should be set aside. The application 
for leave to amend the plaint will be 
granted but in directing the Court of the 
Assistant Agent to accept the amendment 
proposed we are not expressing any opinion 
on the merits of the case. The petitioners 
are entitled to their costs throughout. 

O.b.K./d.S, Orders set aside. 
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Lakshmana Bao J. 

M, 0. KrithTtan Nambiar — Petitioner. 

V. 

Municipal Prosecutor, Oalicut Munici- 
palitv — Bespondent. 

Criminal Eevn. No. 666 and Petition 
No. 683 of 1937| Decided on 14tb December 
1937, from order of First Class Bench 
Magistrate, Calient, D/. 26th April 1937. 


(a) Madras District Municipalities Act (5 of 
1920), S. 93—Profession tax — Test for liabi* 
lity of person holding appointment is not per* 
Sonal presence within Municipality. 

The test for liability in the case of a person 
holding an appointment is not personal presence 
within the Municipality. Hence where a person 
was the Subordinate Judge of Calicut from ls6 
April 1934 to 18tb June l‘J34, his absence from 
Calicut during the .summer recess from 29th March 
1934 to 4th Juno 1931 cannot make any differ¬ 
ence : A I n Mad 607, Eel. on; AIR 1937 
Zlad 89i, Disiivq, [P 709 C 2) 

(b) Madras Elementary Education Act (8 of 
1920), S$. 34 and 36 — Education tax levied 
under head of profession tax — Assessee is 
liable to pay education tax even if he has paid 
profession tax to another Municipality not 
levying education tax. 

When the education tax has been levied under 
the head of profession tax, after assessment by 
the Municipal Council, the assessee cannot escape 
liability by paying the profession tax to another 
^lunicipality in which education tax is not levied. 
He is entitled only to credit for the amount paid 
to the other Municipal Council. [P 709 C 2; 

P 710 Cl] 

P. Govincla Menon — for Petitioner. 

K. Kuttikrishna Rlenon— for Municipal 
Prosecutor, 

Public Prosecutor — for the Crown. 

Order. — The petitioner wag the Sub. 
ordinate Judge of Calicut from 1st April 
1934 to 18th June 1934 and his absence 
from Calicut during the summer recess 
from 29th March 1934 to 4th June 1934 
cannot make any difference. He was hold, 
ing that appointment till 18th June 1934 
and as pointed out in 48 Mad 476^ the test 
for liability in the case of a person holding 
an appointment is not personal presence 
within the Municipality. There is there¬ 
fore DO force in the contention that the 
petitioner was not holding that appoint, 
ment within the Municipality of Calicut 
for 60 days, and the decision in (1937) 2 
M L J 569^ is clearly distinguishable. The 
levy of profession tax was therefore legal 
and 8. 34, Elementary Education Act, 
empowers Municipal Councils to levy an 
education tax under the head of profession 
tax. 8. 36 enacts that the education tax 
shall be deemed to be an addition to the 
profession tax, when it is levied under that 
head, and it farther provides that all the 
provisions of the Municipalities Act relat. 
ing to the realization of such tax shall be 
applicable. In this case the education taxi 
was levied under the bead of professioni 

1. Ve«rappa Cbettlar ▼. Municipal CoaDoil,Palni, 
(1926) 12 A I B Mad 607=88 I 0 662=46 
Had 476=48 M L J 428. 

9. MahadevaAiyatv. Monioipal Oouneil, Maanll* 
patam, (1987) 24 A Z R Mad 894=1 h B1988 
Slad 203=(1997) 2 M L J 669. 
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tax, and after assessment by one Municipal 
Council the assessee cannot escape liability 
by paying the profession tax to another 
|Municipality in which education tax is not 
|leviefl. He is entitled only to credit for the 
amount paid to the other Municipal Coun. 
cil and in spite of several reminders the 
petitioner declined to pay the difference. 
The default to pay the amount due was 
thus wilful, and prosecutions in respect of 
sums due to Municipal Councils under the 
District Municipalities Act are governed 
by S. 345 and not S. 347 of the Act. The 
prosecution was commenced within three 
years and there is no ground for interfere 
ence. The petition is therefore dismissed. 

C.r.k./d.s. Petition dismissed. 
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Horwill J, 

Nedungadi Bank Lid., Ottapalam — 

Petitioner. 

V. 

Collector of Malabar — Respondent. 

Criminal 'Revn. Nos. 932 and 1010 and 
Revn. Petns. Nos. 874 and 945 of 1937 
Decided on 25th March 1938. from order 
of Sess. Judge, South Malabar Division 
in Cri. Miso. Petn. No. 6 of 1937. 

« Tre.fu« Trove Act (1878). S. 20-Find, 
mg of bongle-Finder telling it «nd depositing 
money to obtained in bank - Crown cannot 
claim refund* 

Where a finder o( a bangle sells it. the produce 
of the bangle is Government money; 
but f he deposits the money in a bank or oven if L 
usesthatmonoy for purchasing articles, the money 

Sinn! it changes 

hands, for, not only is the money into which the 

bn? Wh^ft ft capable of being traced; 

dopos ted in the bank it becomes a 
part of the assets of the bank, the banker becom. 

f the accused. The 

JSn therefore claim in criminal pro- 

hoLT?! deposited in the 

1927 Mad 797, Rel. on. (p 710 Q 2] 

S. Venkatachala Sastri for P. S. Rama, 
awamy Iyer and K. Kuttikrishna 
Menon — for Petitioner. 

Public Prosecutor — for the Crown, 

Order.—Kunnath Sankaran Ezhufchas. 
aam found a bangle, sold it for Rs. 1000 
and deposited portions of that sum in 
three banks. The Courts below have held 
that the Crown is entitled to recover the 
sums of money deposited in the banks; and 
the question raised in these petitions is 


whether those findings are correct. The 
argument of the learned Sessions Judge is 
that under S. 4, Treasure Trove Act, a 
person who finds property valued at more 
than ten rupees is bound to give notice to 
the Collector, that under S. 20 of the Act 
such property vests in the Government, 
that as the same rule would apply to any 
property into which the treasure trove bad 
been converted, it would follow that the 
money realized by the sale of the bangle 
also belonged to the Government, and that 
therefore the money that was deposited 
with the three banks is Government money 

which the Government is entitled to 
recover. 

I think the learned Sessions Judge wasi 
right in saying that the produce of the sale, 
of the bangle was Government money; bat 
if any person takes Government money, 
and deposits it in a bank or even if he uses 
that money for purchasing articles, the 
money ceases to be Government money 
when it changes hands. For example if a 
person steals a note from a Government 
treasury and purchases articles in the 
bazar with it, then even though the note 
can be traced and is recovered from the 
person who sold goods to the accused, the 
Government would not be entitled to 
recover that note: for title in currency 
notes passes as it changes hands. The 
moment the stolen currency note comes 
into the hands of any person who takes it 
without knowledge of the theft, the holder 
becomes the owner of that note. The claim 
of the Government to the value of the note 
is naturally weaker still if the actual note 
cannot be identified. The Governments 
case with regard to a deposit in the bank 
is even worse; for not only is the money^ 
into which the bangle was converted not 
capable of being traced, but when it is depo¬ 
sited in the bank it becomes a part of the 
assets of the bank, the banker becoming e 
debtor for that amount to the accused. 

The Crown cannot therefore claim mj 
criminal proceedings the refund of th 
money deposited in the banks out of th 
proceeds of the sale of the bangle. 7 M E 
C R 233^ is a very old case which deals with 
the claim of the original owner to a stolen 
currency note which was traced to a person 
into whose hands it came without notice 
that it was stolen; and it was held tha 
the property in the note passed by mer® 


1 . In re Collector of Salem, (1874) 7 
288=2 Weir 664. 
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delivery. This case was followed in 50 Mad 
916^ in which Curgenven J. says : 

The petitioner received the note in all good faith 
and the title is not so much doubtful as pretty 
evidently with him, as property to a currency note 
,passes by mere delivery. 

He refers to 7 M H C R 233* and 40 Bom 
186.^ The petitions are therefore allowed 
and the moneys taken from the hanks will 
he returned. 

C.R.K./d.S. Petitions allowed. 

2. Srinivasmutti v. Narasimhalu Naidu, (1927) 
14 A I R Mad 797=104 I C 719=28 Ct L J 
879=60 Mad 916=53 M L J 309. 

8 . In re Pandharinath Pundlik, (1915) 2 A Z R 
Bom 268=31 IC 383=16 Or L J 783=40 
Bom 186=17 Bom L R 922. 
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Pandrang Row J. 

S. A. Ramanathan Chettiar — 

Petitioner. 

V. 

S. N. Alagappa Chettiar — 

Respondent. 

Civil Revn. Petn. No. 686 of 1937, 
Decided on 3rd February 1938, from order 
of Sub. Judge, Devakottab, D/. 29th March 
1937. 

Civil P. C. (1908), O. 17, R. 1 —Costa occa- 
-sioned by adjournment should be ordered to 
4)6 paid and not costs of suit generally. 

Rule 1 of 0. 17 does not entitle the Court to 
domand payment of the entire costs of the suit 
incurred up to the date on which the adjournment 
is asked for, because the power given to the Court 
to make euch order as it thinks fit is only with 
respect to the costs occasioned by the adjournment 
and not the costs of the suit generally: 36 Cal 566, 
Expl: AIR 1930 Oudh 171, Ref. [P 711 C 1, 2] 

A. Swaminatha Iyer — for Petitioner. 

E. Vinayaka Rao — for Respondent. 

Order. —This is a petition to revise the 
order of the Principal Subordinate Judge 
of Devakottai dated 29th March 1937 
directing that the adjournment prayed for 
by the plaintiff in 0. S. No. 183 of 1928 
before him shoold be granted only on con¬ 
dition of the plaintiff paying as costs the 
sum of Be. 8979-6-4 to defendant 1. The 
claim in the suit was no doubt valued at 
about Bs. 6 lakhs but it is argued on behalf 
of the plaintlff.petitioner that even in spite 
of the fact that the plaintiff valued the 
■claim at Bs. 6 lakhs, the amount of costs 
ordered to be paid ae a oondition of the 
adjournment is eicessive if not illegal. He 
caliee on the words of 0. 17, E. 1, Civil 
1 P. 0., which give the Oourt power to 


make such order as it thinks fit with 
respect to the costs occasioned by the 
adjournment. According to him this Rule 
does not entitle the Court to demand pay. 
ment of the entiro costs of the suit incurred 
up to the date ou which the adjournment 
is asked for as was done in the present case. 
His contention appears to be right because 
the power given to the Court to make such 
order as it thinks fit is only with respect 
to the costs occasioned by the adjournment 
and not the costs of the suit generally. He 
relies also on R. 27 of the Rules of Practice 
made under the Civil Procedure Code where 
it is stated that the party desiring an 
adjournment shall in certain cases be order, 
ed to pay the costs thereof including the 
expenses of resummoning the witnesses if 
any and the fee of the pleader of the other 
party. There is another rule in the Buies 
of Practice, viz. R. 49, framed under the 
Legal Practitioners Act which provides 
that except in certain cases adjournment 
should not be granted save on the condi¬ 
tion that the party applying pays all the 
costs of the day including a reasonable fee 
to the legal practitioner engaged by his 
adversary. The rule goes on to say that 
a sum not exceeding Bs. 20 in a Subordi. 
nate Judge s Court shall be deemed to be a 
reasonable fee within the meaning of the 
rule. It therefore appears as if according to 
the rules only the coats occasioned by the 
adjournment should have been ordered to 
be paid, the pleader’s fee not ordinarily 
exceeding Rs. 20. 

Mr. Swaminatha Aiyar brings to my 
notice the decision in 4 Luck 529* and 
in particular the observation at page 533 
to the effect that the sum to be awarded 
as costs as a condition of the grant of an 
adjournment should not be one of the 
nature of penalty or of punishment. It can- 
not, in my opinion, be seriously argued that 
anything like Rs. 8000 or Rs. 9000 was 
properly ordered to be paid as a condition 
of granting the adjournment in a case of 
this kind in the mofussal. The case report, 
ed in 36 Cal 566^ which was relied upon 
by the respondent’s advocate does not 
really support bis contention. In that case 
it was ody the costs of the day that were 
ordered to be paid as a condition and not 

1. Qajendrs 8hab v. Bam Obaran, (1980) 17 
A I B Oodb 171=12110 894=4 Look 529= 

7 0 W N 197. 

3. Dbaol Bam Mabto ▼. MorU Mabto, (1909) 86 
Oal 666=1 I 0 866=18 OWN 626=11 
OLJ160. 
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th 0 costs incurred up to date, as in the pre- 
sent cnsc incliulinK the full vakil’s fee on 
the cl:iif!i in the plaint. Tlie order .sought 
to he revised is in my opinion indefensible 
in law in tho sense that it goes beyond 
the power of tho Court which made it- 
Lvon otherwise I am of opinion that even 
if the Court had power to require the pay¬ 
ment of full costs up to dato as a condition 
it was neither reasonable nor just to require 
such payment in the circumstances of this 
case, having regard to the very largo amount 
involved. 

The order of the Subordinate Judge will 
therefore 1)0 modified as follows : Instead 
cf the words "that the plaintiff should pay 
the defendants tho costs incurred by him 
till now in this Court”, the words "that the 
plaintiff should pay the defendants the 
costs of the day, viz. of 29th March 1937, 
including vakil s fee Rs. 20”, be substituted. 
Tho petitioner is entitled to get bis costs 
of this petition from the respondent. 15 
days time will he given to pay the costs 
after the same are taxed by the Court 
below. In view of the fact that the amount 
of costs DOW’ ordered to be paid is compara¬ 
tively small, there is no need to retain the 
condition that if the amount of costs are 
not paid by the due date the plaintiff will 
be nonsuited. That condition is set aside. 
The defendant will be at liberty to execute 
the order relating to the costs of the adjourn, 
menfc if the amount is not deposited within 
the time allowed. 

C.R.k./d.s. Order modified. 


A. I. R. 1938 Madras 712 

Burn J. 

Public Prosecutor — Appellant. 

V. 

M. S. Krishnamurtki Ayyar and an. 

other — Respondents. 

Criminal Appeal No. 377 of 1937, 
Decided on 4th March 1938, against 
acquittal of accused by First Class Sub- 
Divisional Magistrate, Mayavaram, in Cri¬ 
minal Appeal No. 17 of 1937. 

Land Customt Act (1924), S. 7 (2) - Sub- 

Inspector of Customc U competent to file com- 
plaint. 

A Sub.Inspcctor of Customs Is a Land Customs 
Officer and under S. 7 (2) is competent to make a 
complaint to a Magistrate. (P 712 C 2; P 713 C 1] 

V. 6. Row for Appellant. 

K. S. Jayarama Ayyar for G. Jagadesa 
Ayyar^ for Respondents. 

A. S. Sivakaminathan — /or Respon. 
dent 2. 


Judgment. The respondents were tried 
in C. C. No. 823 of 1936 on the file of the 
Stationary Sub-Magistrate, Mayavaram, 
for offences under S. 7 (l) (a) and (c), Land 
Customs -Act. Tho facts found against them 
by the learned Sub.Magistrate were that 
on 16th November 1936 they were caught 
at Mayavaram Railway Station. They 
were both travelling in the train which, 
arrived at Mayavaram at 11-5 P.M. from 
Tiruvalur. Respondent 1 alighted from ft 
carriage which runs through from Karaikai 
to Pondicherry carrying what is described 
as a rattan box.” Respondent 2 alighted 
from the next carriage. They met upon the 
platform and respondent 1 handed the 
rattan box to the second and both were 
going together along the platform when 
they were detained by a Land Customs 
Sub.Inspector (P. W. l). On exami. 
nation the box was found to contain 25 
yards of silk shirting and 96 watches 
of Swiss manufacture. These had been 
smuggled in from Karaikai by respon¬ 
dent 1. On these facts the learned Sub- 
Magistrate found respondent 1 guilty of an 
offence under S. 7 0) (a) and respondent 3 
guilty under S. 7 (l) (c). Land Customs 
Act. On appeal to the Sub-DivisionaV 
Magistrate of Mayavaram, the learned Snb. 
Divisional Magistrate confirmed the find¬ 
ings of fact recorded by the learned Sub* 
Magistrate, but held that the complaint 
was invalid and therefore reversed the 
convictions and the sentences, observing 
that the authorities might, if they thought 
fit, file a fresh complaint satisfying the 
requirements. The learned Sub.Divisional’ 
Magistrate thought that the Sub.Inspector 
of Land Customs was not competent to 
prefer a complaint under S. 7 (2) because 
the Sub-Inspector was not competent te 
adjudicate upon the value of goods exceed¬ 
ing Rs. 50. For this purpose, he referred to 
certain sections of the Sea Customs -'^ct. 
This appeal has been preferred by tk® 
Local Government from the acquittal by 
the learned Sub.Divisional Magistrate. _ 

The learned Public Prosecutor 
out that the Governor-General in Council 
in exercise of the powers conferred ^ 

S. 3 (1), Land Customs Act, has appoiut^' 
all .... Sub-Inspectors of Customs , 

to be land customs ofiBcers.'* 

Notification of the Government of 
No. 5942 dated 13th December 1924). Tb^’ 
Sub.Inspector of Customs (P. W. l) ^ 
therefore a Land Customs Officer and und^ 
Section 7 (2), Land Customs Act, a 
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Customs Officer is competent to make a 
complaint to a Magistrate. Learned counsel 
appearing for the respondents agrees that 
the learned Sub.Divisional Magistrate was 
wrong in holding that the Sub-Inspector 
was not competent to prefer a complaint. 
He has discussed only the question of 
punishment. The watches were confiscated 
and it is suggested that a penalty might be 
imposed instead of imprisonment. It is 
however to be observed that this is not a 
trivial case of smuggling bub is apparently 
a case in which a deliberate attempt has 
been made to violate the tariff law for the 
purposes of business. That being so, I am not 
prepared to say that the sentences of three 
months’ rigorous imprisonment passed upon 
respondent 1 by the Sub-Magistrate and of 
two months’ rigorous imprisonment passed 
upon respondent 2 are excessive. Setting 
aside the order of acquittal passed by the 
learned Sub.Divisional Magistrate I restore 
the convictions passed by the learned Sub. 
Magistrate and the sentences imposed by 
him. 

C.H.K./D.S. Acquittal set aside. 


A. I. R. 1938 Madras 713 

Pandrang Row and King JJ. 

A, L. S. P, L, Subramaniam Chettiar — 

Appellant. 

V. 

S. Natesa Gurukkal and others — 

Respondents. 

Appeal No. 195 of 1932, Decided on 3rd 
February 1938, against decree of Dist. 
Judge, West Taujore, in 0. S. No. 8 of 
1929. 

Religioui EndowmenU—Transfer of office of 
trustee in return for present payment of cer* 
tain amount and annual contribution of certain 
sum is opposed to public policy. 

The transfer of office of trustee by the Board 
and Committee in return for a present payment of 
certain amount in cash and a promise to make an 
annual payment of certain sum amounts to a 
transfer of the office of trustee for a monetary con* 
uderation which Is opposed to public policy and 
cannot recognised as being in accordance with 

appointments of this kind are 
permitted by oustom ; and even if there is such a 
custom, non a custom oould not be recognized by 
law ; 1 Uad $86, Bel. on. [P 7110 1] 

V. V, Srloivasa Ayyangar and P. 
8. Barasgapaui Ayyaugar — for 
Appellant, 

K. Rajah Ayyar, V. Bamaswami Ayyar 
ftod P, V, Bajamaonar ■” for 
Setpondents. 


Paudrang Row J. — This is an appeal 
from the decree of the District Judge of 
West Tanjore dated 11th February 1932 in 
0. S. No. 8 of 1929, in a suit under S. 57, 
Hindu Religious Endowments Act to can. 
cel or modify a scheme framed by the 
Board for Sri Vridhapureswarar Temple at 
Thirupunavasal. The suit was decreed and 
the scheme framed by the Board was set 
aside. The main ground on which the 
scheme was cancelled was that the provi. 
sion in the scheme for the appointment of 
defendant 3 as trustee contained in para. 3 
of the scheme was illegal. That provision 
runs as follows: 

The said temple shall be under the coutrol and 
management of a single trustee; and the present 
trustee Mr. L. S. P. P. L. Subramaniam Cbettiar 
shall be first trustee under the scheme and the 
trusteeship shall continue in him and the other 
heirs of his father late Chidambaram Cbettiar 
so long as they pay an annual contribution of 
Rs. 3000 which will be set apart for the thirupani 
work of the temple and for the upkeep and nealn* 
tenance of the temple walls and its premises. 
When a vacancy iu the trusteeship arises, the 
Committee, subject to the approval of the Board, 
shall appoint one from among the family of the 
said A. L. 8, P. P. L. Chidambaram Cbettiar, pre- 
fercnce being given to the most senior in point of 
age if be is otherwise competent. If for any suffici¬ 
ent reason the Board or the Committee finds him 
iocompotent.tbeclflimsof the heirs indicated shall 
be considered in the order of their seniority in age. 

As a matter of fact it is found that apart 
from the appointment being made on con¬ 
dition of the payment of an annual contri. 
bution of Rs. 3000, defendant 3 had actually 
ofifered to endow a sum of Rs. 25,000 for 
establishing a thevaram patbasala as an 
adjunct to the temple and that this offer, 
which was accepted by the Committee and 
the Board, was also one of the reasons for 
the appointment of defendant 3 as trustee 
for life under certain conditions, and also 
for restricting the appointment of future 
trustees to the members of his family. It is 
not necessary in our opinion to decide 
whether the appointment foreshadowed by 
the scheme is the appointment of a heredi- 
tary trustee within the meaning of that 
expression as defined in the Hindu Religious 
Endowments Act and the further question 
which will then arise whether the Board 
has the power to make an appointment of 
a hereditary trustee in a non.excepted tern, 
pie. Assuming that the appointment is not 
objectionable on the ground of want of 
authority in the Board, the question still 
remains, whether the appointment of the 
kind set forth in the scheme was proper and 
justifiable in the oircumstances. There can 
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b6 no doubt that the oJlico of trustee was 
really transferred by the Board and the 
Continittee lo defendant 3 in return for 
a i-rosent p:i\meut of Ks. 25,000 in cash 
and a proini^je to make an annual payment 
of Ks. 3( 00. Para. 3 of the scheme in terms 
makes the appointment of defendant 3 con. 
ditional on his paying an annual contribu. 
tion of Rs. 3000 for the benefit of the 
temple. In our opinion, this amounts to 
a transfer of the ollice of trustee for a 
monetary consideration which is opposed to 
public policy and cannot ho recognized as 
being in accordance with law. It is enough 
in this connexion to refer to the observa. 
tioDS of their Lordships of the Judicial 
Committee in 1 Mad 235.‘ It is not as if 
appointments of this kind are pormitted by 
custom; and even if there is such a custom, 
such a custom could not be recognized by 
law. It may be that in one sense the tem. 
pie benefited by the appointment but the 
benefit comes in such a ‘ questionable shape” 
that the consideration of benefitcannot pre. 
vail. It is not as if the temple was so badly 
off that in the interests of the temple it was 
necessary to resort to this method of get. 
tmg money, that is to say, by selling the 
office of trustee of the temple. It may be 
that there were other considerations also 
which led the Committee and the Board to 
decide upon the appointment of defendant 3 
as trustee, but it is fairly clear that the 
governing consideration was the payment of 
Bs. 25,000 in cash for the pathasala and a 
promise of an annual contribution of Rupees 
3000 for the benefit of the temple. We 
think therefore that the learned District 
Judge'a decree cannot be interfered with in 
appeal, The appeal is therefore dismissed 
with the costa of the plaintiffs (respon. 
dents 1 to 3). 

c,r,k./d.S. Appeal dismissed. 

1. Rajah Vurmah Valla v, Ravi Vurmah Kunhi 
Kutty, (1876-78) IMad 285= 4 lA 76=3 Sar 
687 (P 0). 
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Horwill j. 

Shanmuga Pandaram — Petitioner. 

V. 


E. Ponnuswajtii Iyer and others — 

n • ‘ 1 -r. Respondei 

No. 814 and Petn. ] 
792 of 1937, Decided on 28th March 19 
from order of Addl. Disfc. Magistrate, Ti 
jore, D/. 25th September 1937. 


Criminal P. C. (1898), S. 144—Adi-Dravidai 
taking proce«8ion through locality of caite 
residents-Order under S. 144 when can be 
made stated. 

Ordinarily those responsible for law and order 
should SCO that persons exercising their rights 
have the support of the police and the magistracy; 
but cases do of course arise where in the interest 
of public peace, persons should be prevented from 
exercising their rights. If the Adi-Dravidas, who 
have right totakoprocessionalongallpubliostreets, 
for example are anxious to conduct this procession 
pot to honour Sri Thiruvalluvar, but in order to 
irritate and annoy the caste residents of those 
streets, then the Magistrate would be justified in 
placing some restraint upon their processions; but 
unless the Magistrate is satisfied that the Adi* 
Dravidas had no bona fide desire to do honour to 
the saint be should not pass an order under S. 144, 
unless be is quite satisfied that there is do other 
means within his power of preventing a breach of 
the peace. The fact that the Adl-Dravidas have 
been exercising restricted rights In the past can be 
rightly taken into account; but it is not in itself 
a sufficient ground for refusing them protection in 
the exercise of their full rights, fP 714 0 3: 

P 716 01) 

A. S. Sivakaminathan — for Petitions^. 

V. T. Eangaswami Iyengar and K.Eama- 
swami Iyengar — for Respondents. 

N. Somasundaram for Public Prosecutor 
— for the Crown. 

Order. — In 1936 the Adi-Dravidas of 
Peralam began to conduct processions in 
honour of Sri Thiruvalluvar, to the annoy¬ 
ance of the caste residents of the villago* 
On the occasion to which this criminal 
revision case relates they wished to take 
a procession through the four streets along 
which the car is taken at the annual car 
festival and through which the caste Hindus 
conduct their procession. The Stationary 
Sub-Magistrate, Nannilam, and the Addi¬ 
tional District Magistrate of Tanjore were 
of opinion that the Adi-Dravidas were 
putting forth fresh claims and thereby 
Causing annoyance to the residents of Pera¬ 
lam who have bouses on the processional 
route; and an order under S. 144 was there¬ 
fore passed. Although the order under Sec. 
144 has long ago worked itself out, yut 
is urged for the petitioner that this petition 
should be considered on its merits, as other¬ 
wise the same situation will arise in subse¬ 
quent years. There can be no doubt tb®^ 
the Adi-Dravidas have a civil right to takj 
a procession along all public streets, just^ 
any other persons may have; whereas the 
caste residents have no right at all to 
object. Ordinarily those responsible for la^ 
and order should see that persons e*®/* 
cising their rights have the support of tb® 
police and the magistracy; but cases do o 
course arise where in the interests of puw*®* 




1938 


Public Prosecutor v. Soosai Pillai (Eorwill J.) Madras 715 


peace, persons should be prevented from 
exercising their rights. If the Adi.Dravidas 
for example are anxious to conduct this 
procession, not to honour Sri Thiruvalluvar 
but in order to irritate and annoy the caste 
residents of those streets, then the Magis¬ 
trate would be justided in placing some 
restraint upon their processions; but unless 
the Magistrate is satisfied that the Adi. 
Dravidas had no bona fide desire to do 
honour to the saint he should not pass an 
order under S. 144 unless he is quite satis, 
fied that there is no other means within 
his power of .preventing a breach of the 
jpeace. The fact that the Adi.Dravidas have 
been exercising restricted rights in the past 
was rightly taken into account; but it is 
not in itself a sufficient ground for refusing 
them protection in the exercise of their full 
rights. With these remarks this petition 
is dismissed. 

C.R.K./d.s. Petition dismissed. 


A. 1. R. 1938 Madras 71S 
Horwill J. 

Public Prosecutor — Appellant. 

V. 

iSoo^ai Pillai and others —Respondents. 
Criminal Appeal No. 313 of 1937, Deci. 
■ded on lat March 1938, against acquittal 
by Taluk Magistrate, Shivaganga, D/. 5tb 
March 1937. 

Penal Code (1860), S. 294.A — Governmenl 
liuuing order declaring cbit funds illegal but 
adding that prosecution would be withheld 
P*'o»ided cbit funds were wound up within cer¬ 
tain time and subscriptions were repaid — 
Accused not repaying subscription within time 
and therefore prosecuted under S. 294.A— 
Withholding of prosecution held not tanta¬ 
mount to authorization of chit fund and 
accused If proved to have conducted chit fund 
•held liable under S. 294-A. 

The Government issued an order declaring that 
conducting obit funds was illegal but added that 
proiecatloni of persons who were running chit 
funds in ignorance of the law would be withheld 
Provided that they did their best to wind up the 
iOtWy and to pay everybody who bad subeoribed 
TO the lottery. The District Magistrate published 
the order a^ granted the accus^ time to repay 

uu?'* accused’s failure to do so 

within time, he was prosecuted under 8. 294.A 
tor oonduoting chit fund : 

Betd that if the aooused was proved to have 
•conducted a lottery that was illegal, he was liable 
to be punished under 8 . 994 .A whatever the 
notion of the Crown might lubsequenUy have 
been. The withholdlog of prosecution during oer- 
^In time in which the subaoriptions weredireoted 
♦0 06 t6piia WM Dok tsstamooBt lo ftothoflaition 
<t ih$ lottery darlog (hit timie [P T16 01] 


T. V. Ramiah, G. Gopalaawami for S. 
Nagaraja Aiyar and K. Desikachari— 
for Respondents. 

Judgment. — The prosecution case was 
that the three counter-petitioners had been 
conducting a chit fund and bad thus com. 
mibted an offence punishable under Sec. 
294.A, I. P. C. As however chib funds had 
been very common in Southern India and 
there had been some misapprehension as to 
the law governing them, Courts having 
held at one time that cbit funds were not 
illegal, the Government thought it would 
be unduly hard on persons conducting 
chit funds if prosecution were forthwith 
launched against them. Cr. 0. No. 2621 
dated 14th September 1934 was thereupon 
passed ordering the District Magistrate of 
Malabar to give wide publicity to the fact 
that such cbit funds were illegal and to 
order those who were conducting them to 
wind them up as soon as possible, adding 
that prosecutions need not be launched 
unless there were indications of fraud. 
The counter.petitioners were ordered to 
wind up this cbit fund and it appears that 
DO drawing took place after the order was 
communicated to them. They were given 
to understand however that they should, 
in winding the fund up repay the subscrip, 
tions; and the counter-petitioners addres. 
Bed the Government by a petition asking 
for time until the end of December 1935 to 
pay up the amounts due to the subscribers. 
This petition seems to have been referred to 
the District Magistrate, who granted time 
to do so. As this too was not done and the 
money was nob repaid to the subscribers, 
this prosecution was launched. The Taluk 
Magistrate of Sivaganga acquitted the 
accused on the ground that the accused did 
not raise any subscriptions after receiving 
the order from the District Magistrate, 
that there was thereafter no drawing of 
any lot, that the shed in which the office 
had been located was dismantled, that the 
fund did not continue to exist as a lottery, 
and that no proposals were published, and 
concluded his judgment by saying that 
there was no evidence that there was any 
fraud on the part of the organizers of the 
fund, that they had obeyed the District 
Magistrate’s order and wound up the lot. 
tery, and that if dues were still to be paid 
to the subscribers, it was open to them to 
recover their dues through Civil Courts. 

It is not denied that a transaotion of 
this kind contravenes the provisions of 
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-' ''• '• - !.■■.'■. ]'jK f'-.rv.Ar'] the =arr,e 

' '■ •"••■' ■ ' 'fr;; : h^iVe fc”!;''; 

'' ‘M; le>.rr.e'l Talu;.; 

'' ^ ' ei i.-.'.f; /.Ov f-’jD!*r:e'i f'"*’ 

-'.' f./ \ii<: ^rf■er cf the L<AtrK: 

j f.hit thev v-ir.'] up the 

fu“er-, , for -ueh Jirj oro'or v.-oul'i b^.ve had 
'u h.fdi.r.;; ar.'J )e;;al forte if the Jotterv 
-'-elf }r.i'] \jc:<:i, valid, hut they have been 
eouvK/ed for eof.due'in;^ the lottery aud 
thereby oorj*raveo:r.:.- the provi^ioV.^ cf 
ioe varioij- i<oir;ti considered 

hy th'e J^.-reed Taluli :Ja;=istrate have 

^hef^fore oo hearin;' on the ^rJ^-'tion v.he. 
ther the a'eu -ed eon.fnitted an ofJenee. If 
thev eof;dije»ed a lottery that v.as illegal, 
tfiev ::((<■. Ii.'hle to he punished under 
‘/U'i.A v.hatever the action of the Crown 
suh-.e'juently have hcen. Itisar;>ued 
tfiat the order of the Government that 
they v.ould wind up the lottery within a 
certain time and that they should repay 
the HuhacriptioriH within a certain time 
amounted to an authorization of the lottery 
prior to tlnit date. I arn unahie to apree 
that tho withholdinj' of pro'Jecution is 
tantamount to authorization. It seems to 
me that the authorisinj* of a lottery by 
private jierHons would ho the last thinfi the 
Govern/nent would ho prepared to do 
Clearly, tho object of tho Government in 
isHuin;; their order in tho form they did 

|waH to witlihold tho prosecutions of persons 

|who were running lotterie.s in ifinorance of 
tho law. provided that they did their ben 
to wind up tho lottery and to pay everv 
I mrly wl.o l„i,l »ul«cri},o<) to the lottery! 
[It in filoiir therefore that tho accused wore 
iKiiilty o( the olfoncos with which thev 
were cliarfiod ■( ,t has been satisfactorily 
jirover Unit the three accused conducted 
the lottery. It is further contended that 
both the corn„l,lint and the charfie led the 

iiccusod to hoh^ovo that they wore charfied 
not for un oironco under S. 294.A, but 

ti.ii4 „ . ficcuKed be no nformed 

Z 'l ‘'J' "nd that as the ' 

COJ rorii wa« not closed as directed, they were 
llriUo lor tho oflcDCO undor S, ‘J94-A. ^ 

Tlio clmrfio is to tho effect that a com. \ 
plaint bad been received to the effect that 1 
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' '7' iept a lottery 

• auu :nat they ha-: al>o published 

• P'-^P'^ah^reiatin? tu the Itttery. 5: far it 
' clear that they are charred with hav. 

■ punishable under 

- U./4.A, hut tue charre dees ret end 

1 ‘.nere hut ccutains the further words: 

:2 ^pitt cf the .r:?: cir^cnE? tce to 
, up r-.L-paE- ^i:bin 31 -: I>K 5 mc«f 

I v'.u o:j ec: cP,ja a:c:rd;c 5 lT. Show 

' iu-.; -..-ny ycu ib'.uli n;: 'c* puEUhsd. ‘ 

The judgment cf the learned Talak 
-Ja^istrate sho'.vs that he condiicted this 
ic'iuiry with a view to ascertain whether 
any fraud bad been played by any of the 
accused. I have been asked that in case 
I thinii that the order cf the Taluk iJagis. 
trate was not right, he should be ordered 
to retry the accused. It is ordered accord, 
iogly. This order of retrial will give an 
opportunity to the accused to repay to the 
subscribers whatever may be due to them 
and so put themselves in a position to 
plcfid for mercy in case they are found 
guilty. 

C.H K. D.s. 2?e(rj'af ordered. 

A. I. R. 1938 Madras 716 
Leach C. J. and Maduavan Nair J- 

Sree Muthangi Seetharamayya Garu 
and others — Appellants. 

V. 

Panthan Satkiah and otfieri—Respon¬ 
dents. 

Appeal No. 273 of 1933, Decided on 1st 
March 1938. 

Hindu Law — Debts — Promissory note by 
mother on behalf of minor in renewal of pr®' 
miisory note of her deceased husband—In body 
of note mother described as guardian but note 
•igned by her without any description as gu*r* 
not portonally liable on such 
note — Minor is liable to extent of assets in bi» 
bands. 

In a proper case it is within the competence ol 
a Hindu guardian by executing a promissory note 
to make a minor liable to tho extent of the joinj 
family property in his hands. (P 7 l 7 0 8 ) 

A promissory note had been executed by the 
mother ol aHiodu minor on bis behalf 
and in tho body of the note it was stated that W 
was represented by his mother, but she sigow 
the note without any description following tW 
signature. She had executed an earlier promissory 
note which itself was in renewal of a premiss®^ 
note executed by her deceased husband : 

Beld that the minor was liable to the extent of 
assets ID his bands and the mother was not pof* 
sonally liable tha 
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Ch. Eaghava Eao and S. Kotbanda 
Eaman Nayanar — for Appellants. 

K, Someswara Eao and K. Ramamurthy 
— for Respondents. 

Leach C. J, — The appellants are the 
legal representatives of one Sree Mathangi 
Sitharamayya, \vho has died since the 
institution of the appeal. Sitharamayya 
instituted a suit in the Court of the Sub. 
ordinate Judge, Eajahmuudry, to recover 
a sum of Rs. 7306-2.9 claimed to be due 
to him on a promissory note dated 30th 
December 1928, executed by Pantham 
Venkataratnamma, the mother of the res¬ 
pondents as their guardian. The rospon. 
dents' father was one Panthan Chinna 
Venkanna, who on 21st February 1923 
borrowed from Sitharamayya Es. 4000 on 
a promissory note. This debt had not been 
discharged at the time of his death in 1925. 
On 29bh January 1926, the widow executed 
a promissory note in substitution of the 
note given by her husband, the renewal 
being for a sum of Rs. 5410, representing 
the Rs. 4000 and interest. In the body of 
the promissory note, it was stated that it 
was executed by her as the mother and 
guardian of the respondents, and she signed 
the instrument in that capacity. The pro- 
missory note in suit was executed by her 
in renewal of the last mentioned promissory 
note for a sum of Rs. 7306.2.9, the differ, 
ence between Rs. 5410 and Rs. 7306-2-9 
representing the interest which had accrued 
due since 29bh January 1926. The promis. 
Bory note is in the following terms : 

Promissory note executed on 30th December 
1928, in favour of Bri Muthangi Sitharamayya 
Garu, resident of Rajahmundry, by Venkatarat- 
namma, as the mother and guardian of the minora 
(1) Satteyya, (2) Porayya Naldu and Venkatarao, 
sons of the late Pantham China Venkanna, resi. 
dents of Vengalpudi. The principal and Interest 
due on the promissory note executed and delivered 
on 29th January 1926, is Rs. 7306-2-9 (rupees 
seven thousand three hundred and six, annas two 
and pies nine). On demand I shall pay the same 
to you or order together with interest thereon 
from now till payment of the amount at Re. 1 
tone ropee) per cent, per mensem, get the payment 
epdot^ on the note and take it back. The con¬ 
sideration of this is received as aforesaid. This 
pmmUiory note is executed with consent. 

The signatore of Venkataratnamma was 
appended, but in this case she did not add 
the words deeoribing herself as the mother 
and guardian of the minors. 

The suit was defended on the following 
grounds i (1) the promissory note executed 
by the respondents' father represented 
choneys obtained by him for his own 


immoral purposes ; (2) the signatures on 
the promissory note in suit and on the pro- 
missory note dated 29th.January 1926 were 
nob genuine, and (3) the suit could nob be 
maintained against the respondents inas- 
much as in signing the promissory note in 
suit their mother had not described her- 
self as their guardian. The learned trial 
Judge decided in favour of the plaintiff on 
the first two points, but held against him 
on the third point. The questions relating 
to the father's immorality and the genuine, 
ness of the mother's signatures have not 
been raised before us, and we are merely 
called upon to decide whether the respon. 
dents are bound by their mother's signature 
on the promissory note in suit. This appeal 
is governed by the decision of a Full Bench 
of this Court consisting of Beasley C. J., 
Ramesam and King JJ. in 58 Mad 735^ 
which is in the appellant's favour. In pass, 
ing, I may mention that the judgment in 
the present case was delivered after the 
Full Bench had given its decision. The facts 
are almost identical. In the Full Bench 
case^ a promissory note had been executed 
by the mother of Hindu minors on their 
behalf and in the body of the note it was 
stated that they were represented by their 
mother, but she signed the note without 
any description following the signature. She 
had executed an earlier promissory note 
which itself was in renewal of a promissory 
note executed by her deceased husband. It 
was held that the surrounding circum. 
stances should be looked into in order to 
find out whether the maker of the note 
intended to exclude her personal liability 
as guardian but to make the wards liable. 
Seeing that the promissory note was in 
renewal of earlier promissory notes, ulti* 
•mately leading up to the father's liability, 
lb was held that it was a proper inference 
to draw that she did intend to exclude her 
personal liability. It was also held that in 
a proper case it was within the competence 
of a guardian by executing a promissory 
note to make a minor liable to the extent 
of the joint family property in his hands. 

The learned advocate for the respon. 
dents has not asked us to hold that the 
mother did not sign the instrument sued 
upon on behalf of the minors. He oould not 
Mntend to the contrary because the note 
itself shows this, as does the earlier pro. 
missory note exeonted by the mother, and 

1. Batyanarayana v. Mallayya, (1986) 32 A I B 
Mad 447sl66 I 0 681s68 Mad T86s68 
MLJM0(FB}. 
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we know that (ho two instruments executed 
by her were renewals of the father's pro. 
missory note. The learned advocate how¬ 
ever wishes us to regard 58 Mad 735' as 
being wrongly decided, his reason being 
that a Fiindu minor cannot be made liable 
on a promissory note executed by his 
mother as his guardian. He does not ask 
us to disregard the decision, hut suggests 
that weshould reforthe question to another 
Full Bench. To justify this course, we must 
be convinced that there are grounds for 
doubting the correctness of the judgment. 
The learned advocate has advanced no 
reasons why we should doubt its correct, 
ness. In holding that a Hindu guardian 
can bind a minor in respect of a promis. 
sory note in proper circumstances the 
learned Judges followed 42 Mad 185," 
whioh was decided by a Full Bench con. 
sisting of Wallis C. J., and Ayling and 
Seshagiri Ayyar JJ., who held that the 
judgment of the Privy Council in 11 Bom 
551,^ did not throw doubts on the correct, 
ness of the opinion that a Hindu guardian 
can make a minor liable on a promissory 
note. A similar opinion has also been 
expressed by other High Courts and this 
Court has regarded it as being settled law. 
Consequently we see no reason to refer the 
present appeal to a Full Bench. The appeal 
^being governed by 58 Mad 735,‘‘it must be 
;allowed with costs here and in the Court 
■ below. The liability of the respondents 
|will, of course, be limited to the assets of 
ithe estate in their hands. There is a 
memorandum of cross objections, but these 
eross-objections have not been pressed and 
will be dismissed without costs. 

C.R-K./i).S. _ Appeal allowed. 

2. Ramajogayya v. JagaDiiadbam, (1919) 6 A I R 
Mad 041=49 IC 872=42 Mad 185=36 MLJ 
29 (F B). 

3. Waghala Rajsanji v. Sheik Masludin, (1887) 

11 Bom 651 (P C). ■ ' < 
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Pandrang Row J. 

Cheedalla Polamma — Appellant. 

V. 

Official "Receiver ^ Nellore and others — 

Respondents. 

Appeal No. 123 of 1936, Decided on 19th 
November 1937. 

Insolvency—Fraudulent purchase — Decree* 
bolder suppressing knowledge of debtor’s insol* 
vency proceedings from Court and purchasing 
property to detriment of other creditors—Pur. 
chaser cannot get beneht of S. 51 (3), InsoN 
vency Act — Such fraudulent sale can be set 
aside under S. 4, Insolvency Act. 


GIVER (Pandrang Bow J.) S. I, R, 

Whore a dccree-holder dcliboratoly kept back 
from the eiccutiug Court the knowledge of the 
pending insolvency proceedings by the judgment- 
debtor and the object of such suppres.«:ion of fact 
from the Court was to get on with the execution 
sale and purchase the properties himself to the 
loss of the other creditors who otherwise would 
have shared equ.ally with him, it amounts to 
fr.iuduJent conduct on the part of the decree- 
holder purchaser .and he c.aunot get tho benefit of 
S. 51 (3). Such sale can be set aside under S. 4: 
A I H me Mad 819, Ref. [P 719 C 2; P 720 C ij 

N. S. Srinivasa Ayyar — for Appellant. 
K. Kuppuswami — for Respondents. 
Judgment. — This is an appeal from 
the order of the District Judge of Nellore 
dated 18th February 1936 allowing an 
application by the Official Receiver to set 
aside a sale held in execution of a decree by 
the Additional District Munaif of Nellore, 
on 23rd January 1933. The relevant facts 
are as follows: The properties that were 
sold in court auction belonged to the insol¬ 
vents against whom a creditor's petition 
to adjudicate them as insolvents was ad¬ 
mitted in October 1932. Notice of the peti¬ 
tion was published in the Gazette on Htb 
January 1933. The sale was actually held, 
as observed already, on 23rd January 1933, 
that is to say, after the publication in the 
Gazette of the petition. The properties 
were brought to sale by another creditor 
of the insolvents, the appellant Polamma, 
who was represented throughout by her 
agent Chidambaram Chetti. There is evi¬ 
dence in the case which has been accept- 
ed by the Court below to show that before 
the sale there was an attempt to bricg 
about a composition, that Chidambaram 
Chetti, the agent, was also one of those 
present when the matter of composition 
was talked about and that he left the place 
after promising to take the instructions of 
his employer. Instead of doing so, be got 
the properties purchased in the name of 
the decree-holder, his employer, on 23rd 
January. The facts therefore clearly show 
that the decree.holder purchaser as well as 
her agent were perfectly aware that there 
had been an insolvency petition filed a^d 
that it was pending and it was with this 
knowledge which they kept back from tho 
executing Court which held the sale that 
they had the properties brought to sale 
actually on 23rd January and purohasw 
them in the name of the decree-holder. It 
is further alleged that the amount fof 
which the properties were purchased by 
the decree.holder was very low but this 
matter need not be pursued because thwo 
has been no finding on that point. 
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decree.holder permitted to set off the 
purchase money against the amount due 
under the decree to herself. This is therefore 
a case in which one creditor has been able 
to get hold of some of the properties of the 
insolvents for herself to the exclusion of 
the other creditors. Prima facie, in my opi¬ 
nion, this is inconsistent with good faith. 
The question that arises in this case is 
whether the decree-holder purchaser is 
entitled to claim the benefit of S. 51 (3), 
Provincial Insolvency Act which provides 
that a person who in good faith purchases 
the property of a debtor under a sale in 
execution shall in all cases acquire a good 
title to it against the receiver. 

Considerable reliance has been placed 
by the appellant’s learned advocate on the 
observations contained in 59 Mad 928,^ 
more particularly on the observations deal, 
ing with the effect of S. 51 (3). Provincial 
Insolvency Act. It has been laid down in 
that case by Venkatasubba Rao J. that, in 
spite of the vesting of the properties in the 
receiver from the date of the presentation 
of the petition for insolvency, if a sale is 
held in execution a purchaser in good faith 
acquires a good title to the property. It is 
not necessary for the purpose of this appeal 
to deal with the contention that this 
observation is not in accordance with what 


was decided by the Privy Council in 4 
Cal 72^ and by a Bench of this Court in 3 
M L J 611.* For the purpose of thi 
appeal, that point may be assumed in th 
appellant s favour, namely that in spite c 
the vesting of the insolvent’s properties i 
the OflQoial Receiver much earlier than th 
sale in question, the sale would be valid : 
the purchaser is found to have purchase 
the property in good faith. The only ques 
tion therefore that has to be decided i 
whether the purchaser acted in good faitl 
The finding on this point by the learns 
District Judge is in the negative, and afte 
going through his judgment I see no reaso 
to differ from his finding. 

be that where the fact of th 
pending insolvency is brought to the notic 
ol the Court and the Court nevertheles 
proceeds with the sale as happened in 5 

VB Ir N«*okei 

a. Dm v. Sundar Das Khatri, (19H 

I i Sei fp ° ”=* 

KoTllamim 
^ ® W4 =s 84 I 0 829 = 8 
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Mad 928,^ the mere knowledge of the insol. 
vency possessed by the purchaser may not 
bo sufficient to show that the purchaser 
acted in bad faith or did not act in good 
faith. But that is not the case here. The 
Court which held the sale was not informed 
by anyone of the pending insolvency and 
the District Judge observes that this hap. 
pened on account of “some hanky panky” 
in his office and that it was also due to 
some manceuvre on the part of the decree, 
holder. Whatever the reason may be, the 
fact remains that in the present case the 
Court which held the sale did not know at 
the time that there was a pending insol. 
vency which affected the properties that 
were to be sold. Neither the decree.holder 
nor her agent who knew of the insolvency 
informed the Court that there was a pend, 
ing insolvency. They deliberately kept 
back from the Court this knowledge which 
they had, and the object of such supprea- 
sion of fact from the Court was obviously 
to get on with the sale and purchase the 
properties themselves to the loss of the 
other creditors who otherwise would have 
shared equally with them. This amounts 
to fraudulent conduct on the part of the 
decree.holder purchaser who by wilfully 
suppressing a most material fact induced 
the Court to go on with the sale and thereby 
obtained an unlawful benefit herself. This 
again is very strong evidence of bad faith 
and is certainly inconsistent with good 
faith. In fact what the decree.holder or 
her agent did was obviously dishonest, and 
they made a dishonest gain at the expense 
of the other creditors by the course which 
they adopted. 

In these circumstances it is impossible 
to say that the finding of the learned 
District Judge is not supported by the evi¬ 
dence in the case and by the undisputed 
facts. It would therefore follow that the 
appellant was not a bona fide purchaser, 
or, in other words, did not act in good 
faith when she pnrchased the properties of 
the insolvents. Bhe is therefore not pro. 
tooted by S. 61 (3), Provincial Insolvency 
Act. It follows therefore that the sale in 
Court auction was utterly invalid as the 
sale was held at a time when the Official 
Receiver was, in law, vested with the pro. 
perties and he had no notice of the sale, 
and there was no good faith on the part of 
the purchaser. It is a part of the general 
law that a sale of a person’s property 
without notice to him is not valid and 
the Official Receiver in whom the iusol. 
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vQuta' property u ve.sfcel is no exception bo 
this rule. In ollect the application of the 
Oiheial lioceivor was that certain proper, 
ties ljulot3;;in;i to the insolvents in the pos¬ 
session of the appellant should bo handed 
over to him on the ground that the sale in 
the appellant’s favour was not valid. I do 
not see how it can be said that the Insol. 
vency Court had no jurisdiction to decide 
a claim of this kind under S. 4, Provincial 
Insolvency Act. It is a claim which it was 
necessary to decide for the purpose of 
inaking a complete distribution of the insol- 
,vents' property and the Insolvency Court 
had therefore jurisdiction to decide it. The 
objection on the score of the jurisdiction 
therefore fails. In view of nay opinion that 
the sale itself can be set aside in these 
circumstances, it is unnecessary to consider 
the contention that the alternative relief 
claimed by the Oilicial Receiver for a direc. 
tiou to the decree-holder to deposit the 
purchase money can alone be granted on 
the ground that this is the only relief 
available to the Receiver in the circum¬ 
stances. No other objection has been taken 
to the order of the District Judge. The 
appeal therefore fails and is dismissed with 
costs. 

C.u.K./b.d. Appeal dismissed. 

A. I. R. 1938 Madras 720 

Venkataramana Rao and Stodart JJ. 

Bangaswami Iyengar and others. 

V. 

K. Marudanayagam Pillai and others. 

Appeal No. 328 of 1936, Decided on 
14th December 1937. 

Execution sale-Setting aside—Upset prices 
shown in sale proclamation grossly low —Price 
realised far below market value—Such sale can 
be set aside. 

Where the upset prices as shown in the sale 
proclamation were grossly low and the prices rea- 
hsed were far below their actual market value, the 
Court is right in settiug aside such sale. It is in- 
cumbent on the Court to see that all the pacticu. 
lars required under 0. 21 , R. 06. Civil P.O.. are 
given properly, to that an intending bidder may 
know exactly what he is going in iot. lloroover. it 
IS the duty of the Court to group the lands, in 
small and couvement plots and offer them for sale 
so that It may be possible for men of ordinary 
means especially the ryots in tho locality to pur- 
chase them at a fair value* [P 720 0 2] 

K. Rajah Iyer and R. V. R. Tbathacha- 
riar for Appellants. 

K. Bhashyam and T. B. Srinivaaau — 
for Bespondents, 

Venkataramana Rao J. — This is a 

civil miscellaneous appeal against the order 
■of the learned Subordinate Judge of Tiru- 


varur setting aside a sale of certain immov. 
able properties in execution of a decree in 
0. S. No. 26 of 1931. The main ground on 
which the learned Judge set aside the sale 
was that the upset prices as shown in the 
sale proclamation were grossly low and the 
prices realised were far below their actual 
market value and that the judgment-debtor 
h.ad suffered substantial injury by reason 
of this gross undervaluation. It will be 
seen that the upset prices Qxed in the sale 
proclamation and the prices realised in pur-! 
suance of the same are exactly oo 0 .fourth| 
of the prices which wore given by the 
decree-holder himself. Any likely bidder] 
who looks at tho sale proclamation would 
consider that having regard to the small¬ 
ness of the value fixed for the several items 
of property, they are really of very inferior 
quality and not worth going in for at high 
prices. The learned Judge therefore was[ 
certainly right in coming to the conclusion' 
he did. We therefore see no reason to differ, 
from his finding in regard thereto. We 
niust point out that the obligation of settl¬ 
ing a proper sale proclamation really rests 
on the Court. It is incumbent on the Court 
to sea that all the particulars required 
under 0. 21, R. 66 are given properly so 
that an intending bidder may know exactly 
what he is going in for. 'We find in this 
case that almost all the lots which are 
sought to be sold comprise large extents of 
property ranging from 27 to 34 acres and 
each of the lots comprises several survey 
fields with varying amounts of kisb. It isj 
very undesirable especially in a district like 
Tanjore where it is well known that consi¬ 
derable financial depression is prevailing' 
that properties should be sold in such larg^i 
lots. It is the duty of the Court to group 
the lauds in small and convenient plots 
and offer them for sale so that it may ho 
possible for meu of ordinary means espe* 
cially the ryots in the locality to purchase 
them at a fair value. If large extents 
sold, it may not be possible at all to fin^ 
capitalist with the money which is required 
to fetch a fair value for the said prope^y* 
We therefore direct the learned Subordj* 
nato Judge to group the fields into small 
and convenient plots after giving notice ^ 
the decree-holder and judgment-debtorafl 
settle the sale proclamation with 
upset prices and have the properties sold- 
In the result, the civil miscellaneous appo^ 
fails and is dismissed with costs. 

C.r.k./d,s. Appeal dismissta* 
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iS<A. I. R. 1938 Madras 721 
Leach C. J. and Madhavan Nair J. 

Mrs. M. Bulteel — Petitioner. 

V. 

Mr. B. C, Bulteel — Respondent. 

Criminal Eevn. No. 67 and Petn. No. 66 
of 1938, Decided on 9th March 1938, from 
order of Court of Dist. Magistrate, Nilgiria, 
D/- 13th November 1937. 

* Criminal P. C. (1898), S. 488(1)—Applica¬ 
tion for maintenance bj wife for herself and 
for her child—Ri. 100 can be directed to be 
paid to each separately. 

Uader S. 486 (1) power Is given to make an 
order for the maintenanco of the wife “or such 
child.” Therefore an application can be made for 
the maintenance of the wife or for the mainten¬ 
ance of the child. There is nothing in the Section 
which says that if an application is made on 
behalf of the wife an application shall not lie on 
behalf of the child. (P 721 C 2] 

Where therefore a woman makes an application 
for herself and also for her child, the husband can 
he directed to pay Bs. 100 per mensem for the 
maintenance of the wife and Rs. 100 per mensem 
for the maintenance of the child : A I R 1926 
Mad 59 and AIR 1983 Cal 406, Approved: AI R 
m? Bom 46, Expl. (P 721 0 2] 

0, Krishnaswamy Iyer — for Petitioner. 

Public Prosecutor — for the Crown. 

Leach C. J.—The petitioner was married 
to the respondent in the Nilgiria on 23rd 
April 1932 and lived with him as his wife 
until February 1936. A daughter was born 
of the marriage. In February 1936, the 
respondent left India for England and has 
not returned to India. He has neglected to 
provide for the maintenance of his wife and 
child and on 6th July 1937 the petitioner 
was compelled to file an application in the 
Court of the District Magistrate of the 
Nilgiria at Ootacamund for an order direct* 
ing the respondent to pay a monthly sum 
for their maintenance. The amount asked 
for was Ra. 350 per mensem. The peti- 
tmner asked that steps be taken under 
the Maintenance Orders Enforcements Act, 
1921 with a view to the Magistrate’s order 
^ing confirmed by the proper authority in 
England. The application was dealt with 
by the Magistrate on the date of filing. He 
held that inumaob as the petitioner 
asked for an order for a sum of Ra. 850 be 
had no jurisdiction to hear the application 
and dismissed it, notwithstanding that the 
prayer in the petition was for a sum of 
Bb. 860 per mensem, or such other sum as 
the Court might deem fit. It is not surpris¬ 
ing that an application for revision of this 
order was filed in this Coart. The revision 
1988 U/91 A 92 


application came before Newsam J. on 15fch 
October 1937. The learned Judge granted 
it and directed the Magistrate to dispose of 
the application on its merits. In the course 
of his order the learned Judge expressed 
the opinion that the Magistrate had no 
power to pass an order for more than Rs. 
100 for the maintenance of both the mother 
and the daughter. He refused to accept the 
decision of Devadoss J. in 49 Mad 89l‘ 
and that of the Calcutta High Court in 
37 C W N 655.^ The order of Newsam J. 
having been transmitted to the District 
Magistrate, an order for the payment of 
Rs. 100 per mensem for the maintenance of 
the wife and daughter was passed against 
the respondent on 13th November 1937. 
The petitioner now asks for revision of that 
order. The petitioner says that Newsam J. 
misinterpreted the Section and should have 
held that the District Magistrate had power 
to pass an order directing the respondent 
to pay Rs. 100 per mensem for the main, 
tenanco of the petitioner and Rs. 100 for 
the maintenance of the daughter. We con- 
aider that this contention is well founded. 
S. 488 (l), Criminal P. 0., reads as follows ; 

If any person having sufficient means neglecteor 
refuses to maintain bis wife or his legitimate oe 
illegitimate child unable to maintain itself, the 
District Magistrate, a Presidency Magistrate, a 
Subdivisional Magistrate, or a Magistrate of the 
first class may, upon proof of such neglect or 
refusal, order such person to make a monthly 
allowance for the maintenance of his wife or snob 
child, at such monthly rate, not exceeding one 
hundred rupees in the whole, as such Magistrate 
thinks fit, and to pay the same to such persons as 
the Magistrate from time to time directs. 

Ib will be observed that the word "or” 
is used. Power is given to make an order 
for the maintenance of the wife "or snob 
child.” Therefore an application can be 
made for the maintenance of the wife or 
for the maintenance of the child. There is 
nothing in the Section which says that if an 
application is made on behalf of the wife 
an application shall not lie on behalf of the 
child. The application now before us can be 
treated as an application for an order in 
favour of the petitioner and also for an 
order in favour of the daughter. In 49 Mad 
891,* Devadoss J. rightly pointed out that 
to contend that when a woman makes an 
application for herself and for her children 

1. Ecat V. Kent, (1926) 18 A IB Mad 69=9010 
669=26 Or L J 1697=19 Mad 891=49 M L J 
885. 

2, Tolsi Dai V. 8m. Baraju Dei Devi, (1938) 20 
A1 B Cal 106=1988 Or 0 684=148 1 0 296= 
84 Or L J 690=87 0 W N 666. 
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she could only be fiivon Ps. 100 for the 
maiotcnance of herself and of her children, 
whatever he tho nuDjber, is opposed to the 

clear \vor(1iD^> of tho Rection, and added : 

II the petitiioDer’s, constructiou cf the Section is 
corn ct it would amount to this ; if a person has 
an ithgitiniate child and an application is made 
under this section and Rs. 100 is awarded to that 
child and if that person afterwards refuses to 
maintain bis wife and the le^itimite children, the 
wife and the legitimate children would have no 
remedy against him. for tho sum of Hs. 100 has 
already been awarded for tho support of tho illcgi- 
timate child, and no further order can be made on 
behalf ol tho wife and legitimate children as no 
Magistrate can award more than Rs. 100 for all 
the persons whom ho is bound to maintain. 

In 37 C W N 655" Panckridge and 
Patterson JJ. quoted with approval the 
decision of Devadoss J. and refused to 
follow a previous ucroported decision of 
Tack T. to a contrary effect. In 28 Bom 
L R 1299,^ a Bench of the Bombay High 
Court did interpret the Section in the way 
it was interpreted by Newsam J. but this 
was an ox parte application, and it was not 
fully argued. We have no hesitation in 
accepting the decision of Devadoss J. as 
being correct. I may mention that the 
learned Public Prosecutor who appears on 
behalf of the Crown supports the applica. 
tion for revision of the District Magistrate’s 
order. For the reasons indicated, the ap. 
plication will be allowed and the order of 
the Magistrate will be varied by directing 
the respondent to pay Rs. 100 per mensem 
for the maintenance of the petitioner and 
Rs. 100 per mensem for the maintenance of 
the child. The case will be remitted to the 
District Magistrate in order that he may 
pass all necessary orders under the Main, 
tenance Orders Enforcements Act, 1921. 

C.R.K./d.S. Case remitted. 

3. Palmerino v. Mrs. Palmerino, (1927) 14 AIR 

Bom 46=99 I 0 83=28 Or L J 51=28 Bom 

L R 1299. 
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Leach C. J. and Madhavan Nair J. 
Rt/ofs of Garahandha, Saria'palli and 
Ramachandrapuram and others — 
Petitioners. 


v « 

Zamindar of Parlakimidi — 

_ Responder 

Civil Miso. Petition No. 1119 of 193 

Decided on 4th April 1938, for leave 1 
appeal to His Majesty in Council, again 
the order of the High Court, reportt 
tnAIR 1938 Mad 381. 


Civil P. C. (1908), S. 109 (b)—Permisiion 
appeal —- High Court refusing to issue writ of 
Certiorari to Board of Revenueagainstenhance* 
ment of rent under Cb. 11, Madras States 
Lands Act — High Court’s order comes under 
S. 109 (b) and permission could be granted* 

Whore in proceedings under Ch. 11, Madras 
Instates Lands Act rent was enhanced and the 
nigh Court refused to issue a writ ol certiorari to 
the Board of Revenue, the applicant for writ is 
entitled to apply for leave to appeal to His 
Majesty iu Council because the decision of the 
High Court was in its czerciso of original jurisdic* 
tion which means original civil jurisdiction in 
contrast to original criminal jurisdiction. 

[P 722 C 2 ; P 723 0 1] 
B. Jagannadha Das — for Petitioners. 


N. Srinivasa Iyengar for Govfc. Pleader 

— for Board of Revenue. 
L. S. Veeraraghava Iyer — 

for Respondent. 


Leach C. J. —The petitioners ask for a 
certificate permitting an appeal to His 
Majesty in Council, They claim to be enfci* 
tied to a certificate under Cl. (b) or failing 
that under Cl. (c), S. 109, Civil P. C. The 
petitioners desire to appeal from an order 
of this Court refusing to issue a writ of 
certiorari to the Madras Board of Revenue. 
Proceedings were taken under Ch. Ih 
Madras Estates Land Act, and as the 
result of those proceedings, the Board of 
Revenue enhanced the rents of three vil* 
lages by 37i^ per cent. The petitioners con¬ 
tended that by reason of S. 168 (2) read with 
S. 30 (b) of the Act, the power of the Board 
of Revenue was limited to an enhancemeDt 
of 12i per cent. This Court refused to 
order a writ to issue as it considered that 
the argument advanced was a fallacious 
one and had previously been rejected by 
this Court in 49 Mad 499.* If the present 
application were made merely under 
S. 109 (c), Civil P. C., we should not he 
prepared to grant the certificate; bat as^® 
consider that the case does fall within 
Cl. (b) of the Section, the certificate wiU 
issue. 


Dnder Cl. (b) a litigant has the right of 
appeal to His Majesty from any decree^ 
Inal order passed by a High Court in thfr 
jxercise of its original civil jurisdiction. I* 
s conceded by the learned advocate for tho 
respondent that the issue of a writ of 
iiorari means the exercise of original jur*®* 
liction, but he says that it does not naeaD 
be exercise of "original civil jurisdioh^ 

1. Narasimha Rao v. Ryots of 

palli. (1926)13 AIR Mad 480=9*1® 
=49 Mad 499. 
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■within the meaning of the Clause. The dis¬ 
tinction here is between "civil" and "cri- 
minal." The order complained of referred 
to a civil matter as opposed to a criminal 
matter, namely a decision of a Revenue 
Court in a revenue case. It was admit¬ 
tedly passed in the exercise of original 
jurisdiction and in the circumstances it 
could only have been passed in the exer- 
cise of civil jurisdiction. Therefore it was 
an order passed in the exercise of original 
civil jurisdiction. I might add that the 
order of the Board of Revenue which these 
applicants wished to have set aside directs 
the payment of large sums by way of 
increased rents. The order affects the 
applicants to the extent of Rs. 31,503.12.0 
and it is not disputed that it is the inten. 
tion of the Board of Revenue to extend 
the enhancement to the other villages of 
the zamindari which when carried out will 
mean an annual increase in the rents of 
the tenants by over Rs. 1,50,000 annually. 
The amount involved is therefore very 
considerable. The certificate will issue on 
the usual conditions. 

O.R.K./b,d. Leave granted. 


A. I. R. 1938 Madras 723 
Horwill J. 
Emperor. 



Panchakskaram ~ Respondent. 
Criminal Appeal No. 378 of 1937, 
Decided on 30th March 1938, against 
acquittal of accused by Sessions Judge, 
South Arcot, in B. C. No. 18 of 1937. 


(•) Criminal Trial—Accuaed acquitted under 

S. 304,1. P. C. but convicted under S. 335 — 

Appeal egeinit ecquittel — Court eatisfied that 

eccuaed U not guilty even under S. 335, Penal 

. T can euo motu acquit accuaed 

under S. 335. 

In in appeal against aoqaittaJ, the accused is 
raitkud to ask the Court to consider all the evl- 
“**^®*^®1®** 1* und all Ibe possible grounds which 
be raised against the conviction. (P 723 0 3] 

T Moused is acquitted under 8. 304, 

i. r. u. imt ooayloted under 8. 886,andthe0rown 
appeali against the acquittal under 8. 804, the 

case to "how t^t be hu not committed an 
oflenw under 8. 804. I. P. 0,; wd although the 
aoMptanoe irgumanta may not automatl- 

n ‘ ii* J»«lotton under 8eo. 886. 
L P. 0., yet U the Oonrt were utisfled that no 
oflenM was oommittad, it wonld aodotthtedly 
^ motu its powen ondei 8. 489 (1), 
Criminal F. 0. and Mk aside the oonTtetion. ' 

CP 798 0 9i P 794 C 1] 


(b) Penal Code (1860), Ss. 302 and 304 — 

Murder — Injury necessarily resulting in death 
—Intention or knowledge determines nature of 
offence. 

In very few cases of murder can it be said that 
the injury caused necessarily resulted in death; 
but if it is caused with the necessary intention or 
knowledge and death results from the injury 
caused, then the offence committed is murder or 
culpable homicide as the ease may bo. [P 724 C 2] 

N. Somasundaram — for the Crown. 

J. Subbuswami — for Respondent. 

Jud^moot. The accused Panchak. 
sharam was charged by the Sessions Judge 
of South Arcot under S. 304,1. P. G. with 
cutting the deceased Munuswami with a 
toddy drawer’s knife on the head, back 
and abdomen. The learned Sessions Judge 
found on the evidence that the accused did 
strike the deceased Munuswami on the head, 
back and abdomen and caused the injuries 
alleged; but he held that the accused had 
neither the intention nor the knowledge 
which would bring the offence within the 
mischief of S. 304,1. P. C. He found how. 
ever that the accused voluntarily caused 
grievous hurt under grave and sudden 
provocation; and so convicted him under 
8.335,1. P. C., and sentenced him to two 
years* rigorous imprisonment. The Crown 
has appealed against the acquittal under 
S. 304, I. P. C. 

It was contended on behalf of the Crown 
that the findings of fact of the learned 
Sessions Judge must be accepted and that 
the arguments of the learned counsel for 
the accused must be confined to combating 
the arguments with regard to the nature 
of the offence committed. The learned 
counsel for the accused relied on 8. 439 (6), 
Criminal P. C., which is to the effect that 
any convicted person to whom an opportu- 
nity has been given of showing cause why 
his sentence should not be enhanced shall 
be entitled to show cause against his con- 
viction. That sub.seotion does not apply 
because this is an appeal, not against the 
sentence bat against the acquittal. It is, 
however clear that in an appeal against 
aoqoittal, the accused is entitled to ask the 
Oonrt to consider all the evidence before it 
and all the possible grounds which may be 
raised against the conviction. If therefore 
the learned counsel for the accused is 
entitled to argue on the facts of the case 
to show that the accused hae nob commit- 
ted an offence under 8. 304,1. P. 0., then 
although the acceptance of those argnments 
may not automatically set aside the con. 
▼iotion under 8. 836, I. P. 0., yet if this 
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Court were satisfied that no offence was 
committod, it would undoubtedly exercise 
suo motu its powers under S. 439 (l), Cri. 
mitKil P. C., and sot aside the conviction. 

However, after hearing the learned coun. 
sol for the accused, I am satished that the 
facts found by the learned Sessions Judge 
are correct. P. W. 5 is equally related to 
both parties and her evidence therefore is 
very valuable. Moreover, the accused him. 
self has made several statements which to 
a great extent meet the prosecution case. 
The learned Sessions Judge has accepted 
the accused’s case to the extent that while 
in the tope he heard that his mother bad 
been attacked by the deceased and was 
lying senseless, that he came to where the 
deceased and his mother wore, that the 
deceased asked him what he was doing 
there with the knife and struck him on the 
hand with his stick, that the accused then 
stabbed him, that the deceased then gave 
further blows with bis stick and that the 
accused delivered several more blows with 
his knife on the person of the deceased. 
I agree with the learned Sessions Judge 
that the accused cannot ho said to have 
acted in self-defence. His mother was in 
DO further danger from the deceased. He 
came there with the intention of attacking 
the deceased, and the deceased, when he 
saw that the accused had a knife and was 
prepared to use it, was justided in striking 
his hand to prevent him from using it. A 
free fight between the accused and the 
deceased followed; and the accused must 
accept responsibility for the acts done by 
him. 

That the accused acted under grave 
provocation there can be no doubt; but 
whether it was also sudden provocation is 
open to doubt; but I am prepared to accept 
the finding of the learned Sessions Judge 
that there was grave and sudden provoca. 
tion. I cannot however agree with him 
that the offence committed did not amount 
to one punishable under S. 304,1. P. C. 
The accused certainly knew that a blow 
with a knife on any vital part of the body 
was likely to cause death; and there are 
few parts of the body where a severe blow 
with a knife would not cause death unless 
export medical attention was immediately 
available. In a sense, the learned Sessions 
Judge concedes that, for he says “it was an 
injury which endangered human life, and 
so it amounts to grievous hurt as defined in 
S. 320, I. P. C." The learned Sessions 
Judge has found the accused guilty of 


causing grievous hurt under grave and 
sudden provocation and he has said that it 
was grievous hurt because it was hurt that 
endangered human life. The finding of the 
learned Sessions Judge therefore amounts 
to this, viz. that the accused voluntarily 
caused an injury which endangered bamau 
life and the deceased died as the immediats 
result of that injury. If the accused volnu. 
tarily caused an injury that endangered life 
and the deceased died as the result of that 
injury, the offence committed is certainly 
culpable homicide. 

Moreover, the injury caused was a very 
grievous one; and I have never known of 
an injury of that kind from which a 
wounded man has survived. It was not 
merely a cut across the abdominal wall; 
but the intestine itself was severely injureil. 
Although theoretically death was not the, 
necessary result, yet in the ordinary course 
of nature one would expect that death 
would result. In very few cases of murder 
can it be said that the injury caused neces. 
sarily resulted in death; but, if it is caused 
with the necessary intention or knowledge 
and death results from the injury caused, 
then the offence committed is murder or 
culpable homicide as the case may be. Had 
there not in this case been grave and 
sudden provocation the accused would have 
been guilty of murder. The conviction under 
S. 335, I. P. C., is therefore set aside 
the accused convicted under S. 304, LP-C* 
In view of the fact that the accused acted 
under grave provocation and that the 
deceased was a bully, I do not think any 
very great enhancement of sentence 
necessary. I sentence the accused to 3 years 
rigorous imprisonment. 

C.r.k./b.d. Sentence enhanetd- 
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Lakshmana Rao J. 

In re Pedda Ramamuni Reddi 
oihen — Petitioners. 

Criminal Eevn. No. 516 and Petn. No- 
484 of 1937, Decided on I7th 
1938, to revise judgment of Court of 
sion, Kurnool Division, in 0. A. No. 1^ ® 
1937. 

Criminal P. C. (1898), S$. 350 and 530^ 
Demand for reiummoning witne$$t$ 
compliance doe» not vitiate trial* , 

NoQ*compIiance with the demand that the 
nes^ should be resummoned and ihare 

an irregularity which vitiates the trial and ^ 
all the witnesses were further 
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before the Magistrate who decided the case, the 
accused cannot be said to have been prejudiced b; 
the refusal to resummon and rehear the witnesses, 
and the conviction cannot be set aside on this 
ground. [P 726 C 1] 

P. Basireddi — for Petitioners. 

Public Prosecutor — for the Crown. 

Order. — The Joint Magistrate reports 
that the petitioners demanded that the \vit. 
nesses should be resummoned and reheard, 
but non-compliance with the demand is 
not an irregularity which yitiates the trial; 
vide S. 530, Criminal P. C., and all the 
witnesses were further cross-examined be¬ 
fore the Magistrate who decided the case. 
The petitioners cannot therefore be said to 
have been prejudiced by the refusal of the 
Joint Magistrate to resummon and rehear 
the witnesses, and the conviction cannot 
be set aside on this ground: vide Proviso (b) 
to S. 350, Criminal P. C. No other ground 
was urged against the conviction nor is 
there any ground for interference with it 
in revision. But the occurrence took place 
in 1935 and the trial was protracted. The 
hurt caused was trivial and it is unneces¬ 
sary to send the petitioners back to jail. 
The substantive sentence of imprisonment 
is therefore reduced to the period already 
undergone and otherwise this petition is 
dismissed. 

O.R.K./d.s. Sentence reduced. 
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King and Laesemana Bao JJ. 

K. P. S. Karuthan Chettiar and another 
— Appellants. 

V. 

P. Gt. Chidambaram Chettiar and 
another Respondents. 

Appeal No. 411 of 1933, Decided on 4th 
March 1938, against decree of Sub-Judge, 
Devakottai, in 0. 6. No. 181 of 1931. 

(a) Principal and Agent — Independently of 
any agreement to that effect agent ia not 
entitled to commiulon for collecting old out* 
atandioga of farm. 

An agent la bound to oolleot old ontstandlnga of 
a firm II required by the principal and hence 
Independently of any agreement or custom, the 
ftg6ok 10 Dot entillad to raj oonuDlsdion fo? col* 
lecting old outatandlngs ; A I B 1916 Mad 669, 
Explained, [p 755 0 2] 

(b) Principal and Agent— Cuatom among 
Nattukottal Chettia. 

It U ouatomary among Nattukottal Chettia to 
pay teu per cent. 0 ! the net profite to the foreign 
agent aa aaznana : Appeal No, 41S of 1926 and 
8. A, No. 467 of 1937, Bel. on. [P 726 0 2; 

P 736 0 1] 


K. Rajah Iyer and V. Ramaswamy Iyer 

— for Appellants. 

Judgment. — Appeal No. 411 of 1933 
with memorandum of objections : The 
appeal and memorandum of objections arise 
out of a suit by the appellant against his 
agent for an account of bis agency and 
recovery of the amount found due on the 
taking of the accounts. The agent died 
after filing the memorandum of objections 
and the legal representative has not chosen 
to appear. The memorandum of objections 
fails for that reason and the questions raised 
by the appeal are whether as held by the 
trial Court the agent is entitled to: (l) a 
commission of four per cent, for collecting 
old outstandings; (2) ten per cent, of the net 
profits earned during the agency towards 
what is known as ‘samans’. The claim was 
based on agreement and custom but as 
found by the trial Judge there is no satis¬ 
factory evidence of any agreement or cus- 
tom to pay any commission for collecting 
old outstandings. The salary chit Ex. A 
fixes the remuneration of the agent and it 
requires him to carry on the firm business 
according to the directions of the principal. 
The collections of the outstandings is cer. 
tainly a part of the firm business and in 
the face of the salary chit the agent cannot 
refuse to collect them if required. The 
decision in 28 M L J 199^ deals with the 
liability of the agent for old outstandings 
and not his duty to collect them if directed 
and the observation of the trial Judge that 
it is well settled that it is not part of the 
duty of an agent to collect old outstandings 
of the firm is unwarranted. He is bound 
to collect them if required by the principal 
and the evidence of the agent shows that 
no commission was paid to him for col. 
lecting old outstandings during any of the 
previous periods of his agency. There is 
according to him no fixed rate either and 
the view of the trial Judge that indepen. 
dently of any agreement or custom the 
agent is entitled to some commission for 
collecting old outstandings is untenable. 
The claim for commission for collecting old 
outstandings must therefore be disallowed. 

As regards the share of the profits 
claimed towards samans the evidence of 
D. W. 4 shows that it is customary among 
Nattukottal Chettia to pay ten per cent, of 
the net profits to the foreign agent as 
samans and the custom has been recognized 

1. TUmaeami Ohetti V. Alagappa Cbetti, (1916) 2 
A Z B Mad 869=38 1 0 186=38 M L J 199. 
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!by this Court in Appeal No. 412 of 1925 
and S. A. No. 467 of 1937. It is also men¬ 
tioned on p. 100 of the Madura District 
Gazetteer and the objection was not seri. 
ru'Iy {tursued. The claim for samans is 
thus well founded and the appeal fails to 
that extent. The decree of the lower Court 
will therefore be modified by disallowing 
the claim for commission for collecting old 
outstandings and the parties will bear 
their respective costs in this appeal. The 
memorandum of objections is dismissed and 
the appellant will We his costs out of the 
estate of the agent in the hands of the 
legal representative, 

c.r.e./d.s. Decree modified. 
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Burn J. 

Emperor. 

V. 

Picha Kone and others —Respondents. 

Criminal Appeal No. 614 of 1937, De. 
cided on 9th March 1938, against acquittal 
of the accused by Seas. Judge, Tinnevelly, 
in C. A. Nos. 19 and 20 of 1937. 


present respondents were guilty of offencaa 
under Ss. 120.B and 143, Penal Code. Tbs 
case was comparatively simple. The Sub. 
Inspector of Police, Shermadevi (P. W. 1} 
said that on 9bh January 1937 he heard 
that these four respondents and the brother 
of respondent 1 named Ramiah Kone bad 
gathered together in the Pillayar temple at 
Kuniyur with house-breaking implements 
and everything necessary to commit the 
offences of house-breaking and theft. Res- 
pondent 1 is what is called a “district cri. 
minal.” The Sub-Inspector says that be 
collected police and private persons and 
went and surrounded the temple in the 
middle of the night. They found that these 
four respondents and the brother of respon. 
dent 1 in the temple and according to the 
Sub.Inspector respondent 1 fired at him 
with a muzzle loading gun but the charge 
missed the Sub.Inspector and everybody 
else belonging to his party. After that the 
Sub.Inspector discharged hia revolver three 
times and shot Ramiah Kone who died at 
about 4 A. M. on 10th January. There was 
then a struggle between the raiding party 
and the remaining four suspects and even¬ 
tually the four respondents surrendered at 


Penal Code (1860), Sa 143, 120.B-Accu*ed 
found in temple at middle of night with house¬ 
breaking implements, aruvalt and gun—Held 
that they were guilty under S. 143 but not 
Under S. 120-B. 

The accused were found in a temple in the 
middle of night with house-breaking implements, 
aruvals and guns in their possession : 

Hdd that they were guilty of an oflenco under 
8 . 143 as they must have beeu there with a com- 
mon object of an unlawful kind. The facts however 
did not suffice to support a conviction under 
Section 120-B. [p 727 012] 

Public Prosecutor —for the Crown. 

A. S. Sivakaminathan— /or 

• The respondents were tried 

in S. 0. No. 11 of 1937 by the learned 
Sessions Judge of Tinnevelly for offences 
of criminal conspiracy (S. 120.B. Penal 
Code) and being members of an unlawful 
assembly (S, 143, Penal Code) and respon. 
dent 1 alone was charged separately with 
having been armed with a deadly weapon 
(S. 144, Penal Code), with having been 
armed with a gun without a license [Sec. 
19 (e), Arms Act 1 of 1878] and attempt to 
murder (S. 307, Penal Code). Accused 1 
was acquitted by the learned Assistant 
oessioDs Judg6 of the specific offences with 
which ha alone was charged but the learn, 
ed Assistant Sessions Judge found that he 
and the other three accused who are the 


discretion. 

On these facts the learned Assistant Ses. 
sions Judge convicted the respondents of 
criminal conspiracy to commit the offences 
of house-breaking by night and theft (Sec- 
120-B) and being members of an unlawful 
assembly (S. 143, Penal Code). He foun^ 
that the evidence with regard to the shoot¬ 
ing incident was unreliable and he there¬ 
fore acquitted respondent 1 of the separate 
charges framed against him. On appeal the 
learned Sessions Judge of Tinnevelly ac¬ 
quitted all the respondents and the Govern¬ 
ment have preferred this appeal from that 
acquittal. The learned Sessions Judge bM 
in my opinion gravely misappreciated the 
evidence in this case. The evidence that 
these four respondents and Ramiah Kone 
were found together in the temple in tw 
middle of the night on 9fch Januai7 
overwhelming and there is no possibility®* 
disbelieving it. Nor is it possible to rejeo 
the evidence of the witnesses who say tw 
a crowbar, a gun and various other impl^ 
ments useful for house-breaking were fou® 
with them at the time. P. W. 4, thekarn®® 
of Vadaku Karkuriohi, is a thoroughly 
interested witness who arrived after 
shooting was over and who speaks to 
recovery of the crowbar, a batt^ 


two aruvals, a gun, a bunch of k®y® 
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•other thiogs roentloned in the attakshi 
(Ex. B), which was prepared at 1 A. M. on 
10th January. Besides him there were three 
police witnesses (1, 6 and 7) and five other 
private witnesses (8, 9, 10, 11 and 12) and 
it is grotesque to suppose that all these 
witnesses agreed to give false evidence 
upon the suggestion of the Sub.Inspector. 
The learned Sessions Judge, it seems to me, 
goes much too far when he says that the 
evidence in this case proves the shooting 
by the Sub.Inspector to have been wholly 
without justification. I do not see that the 
evidence leads necessarily to that conclu. 
eion. The learned Sessions Judge’s rejection 
of all the rest of the evidence is inextricably 
involved in his assumption that the Sub. 
Inspector was wholly unjustified in shoot, 
ing. His theory is that, because the 
Sub.Inspector knew that he had no right 
to shoot Ramiah Kone the Sub.Inspector 
immediately set about preparing a case 
which would justify him in having used his 
revolver. 

The learned Sessions Judge does not in 
00 many words say so, but his conclusion 
involves the assumption that the karnam 
(P. W. 4) and all the private persons 
^P. Ws. 8, 9, 10, 11 and 12) as well as the 
Sub-Registrar (P. W. 5) readily acceded to 
the request of the Sub.Inspector to concoct 
a whole lot of false evidence against these 
four respondents. The Sub.Registrar was 
not cross-examined in any manner to indi. 
cate that be was giving false evidence. He 
deposed that he had recorded a dying dec. 
laratloQ from Bamiah Kone at 2 A. M. and 
there is no possibility really of rejecting his 
evidence. It is in my opinion quite unjusti. 
fiable to rejeot the evidence regarding the 
hading of house-breaking implements 
merely because the evidence regarding the 
attempt to murder by respondent 1 is 
found to admit of a reasonable doubt 
regarding his guilt. Taking it as proved 
that these four respondents were found in 
the temple in the middle of the night with 
hooBe.breaking implements and aruvals 
endguD in their possession, it should follow, 
I think, that the learned Assistant Sessions 
Judge was right in convicting them of an 
offence under 8. 143, Penal Code. They 
mwt have been there with a common 
object of an unlawful kind. I do not how. 
ever think that this by itself can suffice to 
support a conviction under 8.120.B, Penal 
Code. It is I think going a little too far to 
say that since they were all together they 
DQik have had a common object and since 


they must have had a common object 
therefore they must have previously come; 
to an agreement amongst themselves to' 
commit crimes. 

Setting aside the order of acquittal passed 
by the learned Sessions Judge, I convict 
the respondents of an offenco under S. 143, 
Penal Code, and sentence them to three 
months’ rigorous imprisonment. The appeal 
with regard to the offence under S. 120. B, 
Penal Code is dismissed. 

c.r.K./r.JI. Appeal partly allowed. 
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Venkataramana Rao and 
Abdur Rahman JJ. 

Vella Veeran Chetti — Plaintiff. 

V. 

V. Veeran Chetti and another — 

Defendants. 

Referred Case No. 1 of 1936, Decided on 
’21st January 1938, made by Dist. Munsif, 
Melur, in E. P. No. 793 of 1935. 

(a) Court.feei Act (1870). S. 11 Cl. (1) as 
amended by Madras Court.fees Amendment 
Act (5 of 1922)—It U competent to Court, 
without directing inquiry, to pass decree finally 
determining amount of profits payable subse* 
quent to suit. 

Ib is pecleotly compoteot to the Court, without 
directing an inquiry, to pass a dcoreo Suatly deter* 
mining the amount of profits payable subsequent 
to the institution of the suit, if it Is made out that 
it is not necessary to make such an inquiry and it 
cannot be said that such a decree is not final or is 
incapable of execution nor would it be in eon* 
travontlon of the provisions of 0. 20, R. 12, Civil 
P. 0.: A 7 i? 1937 Mad 46 and AIR 1937 All 36 
Erpl.; AIR 1925 Mad 1276, Bel. on.fP 729 0 2] 

(b) Court.fees Act (1870), S. 11 Cl. (1) as 
amended by Madras Court’fees Amendment 
Act (5 of 1922)—Suit for possession of tmmov* 
able property together with past and future 
mesne profits—Future mesne profits ascertained 
and decreed—S. II Cl. (1) applies—Courl*fe« 
on future mesne profits must be paid before 
decree in respect thereof can be executed. 

Where a olalm is for possession of immovable 
property and past profits or where a olalm Is foe 
possession of immovable property and for past 
profits and future profits, and future mesne profits 
are asoertalned and decreed, a conrt.fee will be 
leviable on euoh future profits under S. 11 01. (1), 
OourUfees Aot, before decree in respect thereof 
can be executed. It ts no doubt true that a claim 
for mesna'-profits subsequent to the date of suit is 
upon a oanee of action which is not existing on the 
date of the salt, but nevertheless the Legislature 
has made an exception to the general rule by 
permitting a claim in respect thereof In order to 
avoid maltipliolty of suite ■. Oa$e law referred. 

CP 780 0 1] 

N. Srinivasa Iyengar for Govt. Pleader-^ 

for the Crown, 

D. Narasa Baja amicus euria. 
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Yenkataramana Rao J.—ThU matter 

arises out of a reference made by the 
learned District Munsif of Melar for a 
decision on the question whether a plain, 
till' is entitled to execute a decree awarding, 
without directing an inquiry, mesne profits 
since the date of the institution of the suit 
without payment of court.fee. The suit 
was for recovery of certain immovable 
property and mesne profits for a period 
prior to the date of the institution of the 
suit (i3th November 1926) and also subse. 
quent thereto. The Court by its decree 
dated 23rd October 1929 awarded Rs. 60 
for profits prior to suit and also awarded 
profits from the date of suit until delivery 
of possession at the rate of Rs. 60 per 
annum. It was carried in appeal both to 
the District Court and the High Court and 
ultimately confirmed. The decree of the 
High Court is dated 9th September 1935. 
The present execution application out of 
which this reference arises was filed on’ 
2l8t November 1935 praying for delivery 
of possession of the property and for realiza. 
tion of Rs. 60 the past profits decreed and 
also Rs. 540, the amount of mesne profits 
due and payable from 13th November 1926, 
the date of plaint, to 2l3t November 1935[ 
the date of the execution application. The 
question is, can the relief so far as it relates 
to the sum of Rs. 540 be given to the 
plaintiff without payment of court-fee? 
The relevant provision of law applicable 
to the case is S. 11, Court-fees Act as 
amended by the Madras Act 5 of 1922. It 
runs thus; 


on the amount claimed iu execution if a separate 
suit had been instituted therefor. 

As the decree was passed at the doss of 
the trial without directing an inquiry as 
indicated by 0. 20, R. 12, Civil P. C., Cls. 2 
and 3, S. 11, Court-fees Act do not apply. 
Does Cl. 1 apply ? For the application of 
the said clause, the following conditions 
must be fulfilled ; (a) The suit must be one 
for mesne profits or for immovable pro. 
perty and mesne profits. No distinction is 
drawn between mesne profits prior to and 
subsequent to the institution of the suit. 
A suit laying claim for mesne profits sob- 
sequent to suit solely or in addition to a 
claim for past profits or for possession of 
property would be a suit within the mean, 
ing of this clause, (b) There must be a 
decree awarding mesne profits, that is a 
decree determining finally the amount ol 
mesne profits payable so far as the Court 
passing the decree is concerned and capa. 
ble of execution. The expression used is 
profits decreed.” It is general and would 
comprise profits accruing from date of suit, 
(c) The profits decreed must be in excess of 
the profits claimed. 

All these three conditions are fulfilled in 
the present case. The suit is for possession 
of immovable property and mesne profits. 
There is a decree finally determining the 
amount of profits subsequent to the date of 
suit. No doubt the actual amount of mesne 
profits is not determined, but the rate has 

been determined; the amount claimable at 

any particular point of time is only a goes* 
tion of calculation. That a decree of this 


11. In suits for mesne profits or for immovable 
property and mesne profits, or for an account, if 
the profits or amount decreed are or is in excess of 
the profits claimed or the amount at which the 
plaiotifl valued the relief sought, the decree shall 
not be executed until the difference between the 
166 Actuaily paid and the fee which would bavo 
been payable bad the suit compriBed the whole of 
tho profits or amount so decreed shall have been 
paid to the proper officer. 

Where a decree directs an inquiry as to mesne 
profits which have accrued on the property during 
a period prior to the institution of the suit, if the 
profits ascertained on such inquiry exceed the 
profits claimed, no final decree shall be passed till 
the difference between the fee actually paid and 
the fee which would have been payable had the 
suit comprised the whole of the profits so ascer. 
tainod, is paid. If the additional fee is not paid 
within such time as the Court shall fix, the claim 
for the excess shall be dismissed, unless the Court 
for sufficient cause extends the time for payment. 

Where a decree directs an inquiry as to mesne 
profits from the institution of the suit, and a 
final decree is passed in accordance with the result 
•of such Inquiry, the decree shall not be executed 
untU such fee is paid as would have been payable 


nature is final and capable of execution oft” 
been held by Venkatasubba Rim> 
Madhavan Nair JJ. in 22 M L W 347. 
The profits claimed in the suit are certainly 
in excess of the profits decreed. The pr^ 
fits claimed were Rs. 60 being the estimate® 
amount of past profits. What was decre®^ 
was tho said sum of Rs. 60 plus future pw* 
fits at the rate of Rs. 60 per annum fro® 
date of suit till delivery of possessioDj 
Therefore on the plain language of S. H j" 
the plaintiff is bound to pay the court-fe® 
before the decree in respect of the futo^ 
profits can be executed. But it is contend®® 
that it is not competent to a Court to P®s® 
a final decree for mesne profits without 
enquiry and the only decree it can P^^ ? 
a preliminary decree under 0. 20, B. 

Civil P, 0., and S. 11 (l) contemplates 

1. Mutbu Alagappa Ohattiar v. Ahmed 

Alim Babeb, (1936) 12 A I R Mad 1276 - ^ 
I 0 789=22 M L W 347. 
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only where past profits were claimed as it 
is only in respect thereof the amount can 
be claimed and court-fee is payable, having 
regard to S. 7, Court-fees Act and 0. 7, 
R. 2, Civil P. C. Reliance was placed on 
a number of cases in support of this con¬ 
tention, some of which we propose to 
deal with. Mr. Narasaraju laid emphasis on 
the observations of Venkatasubba Rao 
Oflfg. C. J., as he then was, in 71 M L J 677^ 
at page 680 : 

As regards future mense profits, the Court has 
no such option but is bound in the first iostance 
to pass a preliminar; decree. 


With due respect to the learned Judge, 
we are not able to appreciate the force of 
the expression “ is bound." As he himself 
says, the Court is not bound to pass a 
decree for future mesne profits, the passing 
of the decree being in the discretion of the 
Court (p. 682), but if it chooses to pass a 
decree, should it only be a preliminary 
decree ? What the Section says is that in 
regard to future profits the Court may 
direct an inquiry and in case an inquiry is 
directed, it shall pass a decree in accord, 
ance with the result of that inquiry. One 
thing is plain: jurisdiction is conferred on 
the Court trying the suit to pass a decree 
finally determining the amount of profits 
payable subsequent to the institution of the 
suit. The determination of the said profits 
is an essential part of the decree in the suit 
and must be done by the Court which 
passed the decree and not by the Court 
which executes it. If this is the principle 
underlying the Section, is there anything to 
preclude the Court from passing the decree 
without directing an enquiry if the parties 
agree or do not object? The Section does not 
say that no final decree should be passed 
unless there had been a previous inquiry and 
the Court must pass a preliminary decree 
whether an inquiry is necessary or not. In 
cases where an inquiry is unnecessary, it 
uems to ns that it would be an idle forma, 
hty to pass such a decree. As pointed out 
by Sulaiman C. J. in A I R 1937 All 36* at 
page 39: 

A prelimioftry decree becomes necessary where 
me naot amonnk has to be aeoertalned after exa- 
mination of freeb erldence. 

In that caw the learned Judge observed: 

When the nlaintlfl made It clear that she con- 
fin^ h« nllei to the recovery o! the fixed rents 
which had been agreed qpon between the parties, 

9. Eantbeiwarem Ekanathallngaiwaml Koil, In 
re, U987) 34 A IB Uid 16 s 166 I 0 972 = 

1 L R (1987) Mad 984=71 M L’J 677. 

8 . A. P. BagobI v. Mm. p. Morgan. (1987) 34 
A IB AU 86=166 10 897. " 


the amount was definitely ascertained and there 
was no occasion for framing a preliminary decree 
so that there may be another ascertainment of the 
amount duo to the plaintiff, 

the Court was not bound to pass a preli- 
minary decree in the first instance. It is 
therefore perfectly competent to the Court, 
without directing an enquiry to pass a 
decree finally determining the amount of 
profits payable subsequent to the institu. 
tion of the suit if it is made out that it is 
not necessary to make such an enquiry and 
it cannot be said that such a decree is not 
final or is incapable of execution, nor would! 
it be in contravention of the provisions of 
0. 20. R. 12, Civil P. C. 

We shall now proceed to deal with the 
other aspect of the contention that S. 11 (l) 
deals only with a case of past profits. The 
case in 15 Bom 416* was strongly relied 
on in support of this contention. It was a 
suit for possession and for mesne profits 
from the date of the suit. The Court gave 
a decree for possession and directed that 
mesne profits should be determined in 
execution. After the mesne profits were 
ascertained, a question arose whether the 
decree.holder should pay court.fee before 
he could be allowed to proceed with the 
execution. It was held that no court.fee 
need be paid. We may at once state that 
the case would now be entirely covered by 
Cl. 3 of S. 11, Court.fees Act as amended, 
so far as this Presidency is concerned. The 
learned Judges after referring to 2 All 682^ 
observed thus ; 

There the plalob asked for past as well as future 
mesne profits, and an amount was claimed and 
fee paid in respect of the former. If the mesne 
prefibs, past and future, be regarded In such a 
plaint as one entire claim for mesne profits, the 
language of 8.11 might perhaps apply, 

Therefore so far as the present case is 
concerned, it would directly come within 
the scope of the above observations. We 
may state that the above observations were 
followed with approval in two cases, 
namely 33 Cal 1232® and 34 Cal 954.' A 
Full Bench of our High Court in 64 Mad 
1® has^ taken the view that a claim for 
possession of land and for mesne profits 

4. Bamakrishna Bblkaji v. Bhima Bal, (1891) 16 
Bom 416, 

6. Chedl Lai v. Kirath Chand, (1878) 9 All 689 
(F* B). 

6. Dwarkanath Biswas v. Debendranath Tagore, 
(1906) 88 Cal 1932. 

7. Ijjatnlla Bhnyan v. Chandra Mohan. (1907) 

84 Cal 964=11 OWN 1188=6 0 L J 266. 

8. In re Parameswara Fattar, (1980) 17 A I B 

Mad 638=180 1 0 743=64 Mad 1=69 M L J 
469 (P B). 
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should he taken as one entire claim for 
computation c-[ the court.fco. It purported 
to follow the docisioQ of the Calcutta Ilifih 
Court in 8 Cal o93^ whore at pass 590 
(jiulli C. J. made the following observa¬ 
tions : 

■[ tie Tourt could only give him themesnoprofits 
from the time when bo was entitled to possesbion, 
and whether he was po entitled as from the date 
of suit, or from a time antecedent to the date of 
suit, bho nature of bis claim must bo the same. 

There can therefore he no question that 
jwhere a claim is for possession of immov- 
able property and past profits or where a 
claim is for possession of immovable pro¬ 
perty and for past profits and future profits, 
and future mesne profits are decreed, a 
court.fee will he leviable on such profits 
under S. 11, Court.fees Act. A case of our 
Uigh Court reported in 21 Mad 371,^® 
which purported to follow 15 Bom 416,* 
•was also relied on. That was a suit for pos. 
session of immovable property, past profits, 
and future profits. There was a decree for 
possession and for mesne profits coupled 
with a direction that mesne profits should 
be paid from the date of suit till delivery 
of possession, the amount thereof to be 
determined in execution. There was an 
appeal against the said decree and a ques¬ 
tion arose whether court-fee should be paid 
in respect of the direction as regards the 
mesne profits subsequent to the institution 
of the suit. The learned Judges held that 
no court-fee was payable. The decision was 
based on quite an intelligible principle 
because no profits bad yet been ascertained 
and no court-fee is payable in respect of 
the future mesne profits until they are 
ascertained : vide 71 M L J 677.^ But it is 
hardly an authority for the position that 
when the mesne profits have been ascer- 
tained the plaintiS need not pay the court- 
fee before be can execute the decree in 
respect thereof. It seems to us that where 
there is a claim for mesne profits in a suit, 
whether past or future, the plain language 
of 8. 11 (1) would apply to the same if a 
decree is passed in respect of the future 
mesne profits. It is no doubt true that a 
claim for mesne profits subsequent to the 
date of suit is upon a cause of action which 
was not existing on the date of the suit, 
but nevertheless the Legislature has made 
an exception to the general rule by per. 
mitting a claim in respect thereof in order 
to avo id multiplicity of suits. As the claim 

9. Kishori Lai Roy v. Sharut Chunder Mozum- 
dat, (1882) 6 Cal 698=10 0 L R 869 (F B). 
10. Malden v. Janaklramayya, (1698) 21 Mad 371. 


in respect of future mesne profits will be 
upon a cause of action arising subseqaeot 
to the institution of a suit, whether a 
plaintifi will be entitled to get a decree in 
respect thereof, and if so, for any and what 
amount are all matters which are depen¬ 
dent on the decision in the suit. There is 
no provision made in the Court-fees Act 
for the computation of such a claim. Bnt 
from that it does not follow that no court- 
fee is leviable when the claim has been 
determined and when the mesne profits 
have been ascertained. The contention 
which seeks to negative liability for pay- 
menb of the court.fee is based on the words 
“fee actually paid.” In the case where the 
suit is for possession of immovable property 
and past profits no difficulty arises beoansc 
a fee would have been actually paid. In a 
case where a claim is made only for future 
mesne profits, no fee could have been 
actually paid because no fee is leviable: m 
such cases the fee actually paid would be 
nil. Therefore the “difference” within the 
meaning of S. 11 (l) would be the entiw 
fee payable on the amount actually decreed. 
However it is unnecessary to express any 
final opinion as in this case the claim was 
for past and future profits and a fee bas 
been actually paid. 

Our answer to the reference is that tbe 
plaintiff is bound to pay ttfe court-fee on 

Rs. 540 claimed by him before he can exe¬ 
cute the decree in the suit. We acknowledge 
our indebtedness both to Mr. Srinivasa 
Aiyengar, who appeared for the Govew- 
ment Pleader and to Mr. Narasaraju wW 
appeared as amicus curise for tbe assistance 
they have rendered to us. 

C.R.K./d.s. Answer accordingltl' 
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quarrels Id the family and the conduct of the 
defendant bad made it impossible for him in the 
past during the pendency of the suit to get bia 
fair share of the harvest; and it was probable 
that in spite of any precautions taken by the 
Court, the plaintiff would not be able to secure 
his fair share in the income from the property so 
long as it remained in the hands of the defendant: 

Held that under the circumstances an order 
appointing receiver to harvest existing crops was 
justified though in general a receiver will nob be 
appointed merely because a member of the family 
files a suit for partition. [P 731 C 1] 

K. Bhashyam Iyengar and K. Venkata, 
raman — for Appellants. 

K. Eajah Iyer and K. S. Desikan — for 
Respondents. 

Judgment. — This is an appeal against 
the order of the District Judge of East 
Tanjore appointing a receiver. In general, a 
receiver will not be appointed merely 
because a member of a family files a suit 
for partition, but there are certain circum. 
stances existing which justify the order 
Jpassed by the lower Court. The plaintiff is 
jentitled to as much as a half of the pro. 
perty ; and the quarrels in the family and 
the conduct of defendant 1 has made it 
impossible for him in the past during the 
pendency of the suit to get his fair share of 
the harvest; and it seems probable that in 
spite of any precautions taken by the Court, 
the plaintiff will not be able to secure his 
fair share in the income from the property 
BO long as it remained in the hands of 
defendant 1. The plaintiff is a minor who 
has to depend upon his mother’s relatives 
for the safeguarding of his interests. The 
lands are situated only two miles from 
Negapatam, and the receiver seems to have 
been appointed only to harvest the existing 
crops. A part of that duty he has already 
performed. It is hoped that the suit will 
be disposed of before further agricultural 
operations take place: and if not the trial 
Court will doubtless take account of the 
eituatioD from time to time in considering 
what course should be adopted in future. 
The appeal is dismissed with costa. 

O.R.K./D.S. Appeal dismissed. 
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VABADAOHARIAB AND HORWILL JJ. 
Swaminathan ChetUar — Appellant. 

V. E, N, K. R. M. V. B. M. Soma, 
tundaram Chettiar and another — 

, , Beepondents. 

Appeal No. 80 of 1936, Deoided on lUh 
January 1988, against deoree of 8nb. Judge. 
Bamnad at Madura, in 0. B. No. 48 of 1933. 


(a) Jurisdiction — Non-reildent foreigner — 
Cause of action arising in British India —British 
Indian Court has jurisdiction in personam. 

Even as against a non-resident foreigner the 
Courts in British India have jurisdiction in perso* 
nam in suits based upon a cause of action arising 
in British India : 17 Bom 66li; 26 iladSU and 25 
Bom 528, Bel. on. [P 732 0 1] 

(b) Civil P. C. (1908), S. 47-Party to suit. 

Even a person who is sued as a reprosontative is 
a party to the suit within the meaning of Sec. 
47 when he is claiming that certain properties 
belonging to him in his personal right aro not 
to be attached in execution of a decree obtained 
against him as legal representative. [P 733 C 1] 

(c) Jurisdiction—Money under rateable dis¬ 
tribution withdrawn in British India by father 
as member of firm—Suit to reopen rateable dis¬ 
tribution—Son who was non.resident foreigner 
but a partner in firm impleaded as defendant 
— British Indian Court held bad jurisdiction to 
deal with him. 

A sum under a rateable distribution was with, 
drawn in British India by a member of a firm in 
which bis son, a non-restdent foreiguer, was a 
partner. In a suit to reopen the rateable distribu¬ 
tion the son was impleaded as a defendant: 

Held that as the son was a partner his liability 
for refund of the money withdrawn by bis father 
was a personal liability and not merely the liabi¬ 
lity of a son or legal representativo. Hence the 
British Indian Court had jurisdiction to deal with 
him. [P733C2J 

(d) Civil P. C. (1908), S. 20 (b)-Scope. 

There is no reason to read Clause (b) of 8. 20 
as limited to persons merely residing outside the 
limits of the territorial jurisdiction of the Court 
but within British India. It makes no diSereuce 
whether defendants are residents of British India 
though outside tho local limits of the Court’s 
jurisdiction or they aro persons residing outside 
British India : J7 Bom 662, Bel on. (P 733 0 2] 

T. R. Venkatarama Sastry, T. V. Eaja- 
gopalan and T. R. Srinivasa Iyer — 
for Appellant. 

M. Patanjali Sastry and T. K. Sundara- 
raman — for Respondents. 

y&radaobftpiar J.—This appeal arises 
oub of a suit instituted by the appellant in 
the Sub.Court of Ramnad, for a declara. 
tioD that the decree obtained against him 
by the present defendants in 0. 8. No. 57 
of 1922 on the file of that Court was void 
and inoperative and for an injunction res¬ 
training these defendants from executing 
that decree either in British India or else, 
where. The declaration was sought sub. 
stantially on the ground that the plaintiff 
was a non.resident foreigner domiciled in 
the Pudukottah State and that the Bam- 
nad Sub.Court had no jurisdiction to pass 
a decree against him in an action in 
personam. The lower Court dismissed the 
suit. Hence this appeal by the plaintiff. 
0. S. No. 67 of 1922 .was a soit instituted by 
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theprespnt dofcnrlants, under the provisions 
of S. 73 {2), Civil P. C. seeking to reopen a 
rateable distrilmtion ordered by the Sub. 
Court. Tanjoro, to the exclusion of these 
defendants who claimed to hold a decree 
against the same judgment-debtor. The 
pre.scnt plaintilT's father ChidarnbaraChetti 
was one of the creditors who on the 
strength of a decree obtained by him in the 
Chief Court at Rangoon claimed rateable 
distribution in the Tanjore Court and drew 
a sum of Rs. 5300 odd in April 1914 from 
the Tanjore Court by way of rateable 
distribution. Against that order the pre. 
sent defendants had filed a civil revision 
petition in this Court which happened to 
be pending for a period of about seven 
years and was ultimately dismissed ; and 
it was after the dismissal of the revision 


petition that the present defendants insti¬ 
tuted 0, S. No. 57 of 1922 for recovery of 
their share in the assets which according 
to their contention had been wrongly dis- 
tributed to the various creditors who were 
impleaded as defendants in 0. S. No. 67 of 
1922. The circumstances which made it pos. 
sible for the present plaintiff to impeach the 
jurisdiction of the Ramnad Sub-Court as 
against him were that his father who drew 
the money in 1914 died in 1918 while the 
civil revision petition was still pending in 
this Court and that the plaintiff who was 
impleaded as a defendant in 0. S. No. 57 
of 1922 did not himself draw the money in 
question. 

It has not been disputed that the plain¬ 
tiff is a non-resident foreigner and has not 
by any act of bis own submitted to the 
jurisdiction of the Ramnad Sub-Court. As 
against the plaintiff’s contention, it has 
been urged by the defendants that the 
cause of action on which 0. S. No. 67 of 
1922 was founded, viz. the withdrawal of 
the money by way of rateable distribution 
undoubtedly arose in British India and it 
has been contended that it is now well 
settled that even as against a non-resident 
foreigner the Courts in British India have 
jurisdiction in personam in suits based upon 
a cause of action arising in British India: 
see 17 Bom 662^ referred to with approval 
by the Privy Council in 26 Mad 544;2 see 
also 25 Bom 52j.^ Wh^e^r the validity 

1. Girdhar Damodar v. Kassigar Hiragat, (1893) 
17 Bom 662. 


2 

3 


. Annamalal Chetty v. Jlurugasa Chetty. (1 
26 Mad 644 = 30 I A 220 = 8 Sar 628 = 
M L J 287 (P C). 

. Rambhat v. Shankar Baswant. (1901) 26 

528 = 3 Bom L R 82. 


of a decree passed in such circumstanceg 
may be, when such a decree is impugned 
in a foreign Court, it is admitted by the 
learned counsel for the appellant that in 
the present suit which was also instituted 
in a British Indian Court we can only con. 
sider whether according to the municipal 
law in force in British India the Ramnad 
Sub-Court had jurisdiction to decree O.S. 
No. 57 of 1922 against the present appel. 
lant. 


Learned counsel for the appellant seeks 
to answer the defendants' argument by 
drawing a distinction between bis client's 
liability as the son or legal representative 
of his father and bis client's personal liabi. 
lity and he contends that the Ramnad Sub- 
Court had no jurisdiction to pass a personal 
decree against bis client as it has done in 
0. S. No. 57 of 1922. It seems necessary 
in dealing with this contention to empha¬ 
size the distinction between the question of 
the existence of jurisdiction and that of the 
correctness or otherwise of the decree paJ* 
sed in the suit. It is admitted that if the 
Court had jurisdiction over the present 
plaintiff in 0. S. No. 57 of 1922, it is not 


open to us in this suit to examine the cor¬ 
rectness or otherwise of the decree passed 
in that suit. In this view the lesrn^ 
counsel for the appellant rightly refrained 
from pressing before us many of the isso^ 
raised in the lower Court in the present 
case which really bear on the merits of tbe 
decision in 0. S. No. 67 of 1922 and are 
not strictly relevant to the question of 
jurisdiction. Bearing this distinction m 
mind, it is difficult to accede to the con¬ 
tention urged by the learned counsel for 
the appellant. The only cause of action 
relied on in 0. S. No. 57 of 1922 was tW 
withdrawal of money from the Court i® 
British India under the rateable distribu¬ 
tion order. It therefore cannot be held tw 
the suit was not based on a cause of aohon 
arising in British India. Assuming foi^ “ 
moment that the proper decision 
Court to have given in 0. S. No. 57 
as against the present plaintiff 
have been a decree limited to 
family properties or the assets of the fat 
Chidambara in the hands of the 
this is obviously a question relating to 
correctness of the decree and not a 


tion of jurisdiction. 

Learned counsel suggested to us a 
stage of his argument that the 
capacity in his character as the legal 
sentative or son of his father is so ^ 
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different from his individual capacity that 
we should hold that though in his charac. 
ter as his father’s son or representative 
he might have been properly impleaded in 
0. S. No. 57 of 1922, he must be dealt 
with as not a party at all in his individual 
capacity and he invoked the analogy of the 
position of a trustee in relation to his per. 
sonal estate and to the trust estate respec. 
tively. But when we drew his attention to 
the line of cases in this country under 
S. 47, Civil P. C., holding that even a per. 
son who is sued as a representative is a 
party to the suit within the meaning of 

S. 47 when he is claiming that certain pro¬ 
perties belonging to him in his personal 
right are not to be attached in execution 
of a decree obtained against him as legal 
representative, learned counsel admitted 
that the analogy of a trustee was not a 
true analogy. We are therefore unable to 
accept the appellant's contention that so 
far as he was concerned 0. S. No 57 of 
1922 was not founded on a cause of action 
which arose in British India. 

There are one or two other grounds 
advanced in the Court below and also 
suggested before us in support of the defen- 
dant’s contention that the Ramnad Sub. 
Court was competent to deal with 0. 8. 
No. 57 of 1922 against the present plain, 
tiff. In the view we have above taken it 
will be suQicient to deal with these other 
contentions briefly. One of them is that 
the plaintiff was one of the partners in the 

T. A. firm or family business carried on by 
his father Chidambara and that the plain¬ 
tiff’s liability for refund of the money 
drawn by Chidambara under the rateable 
distribution order was therefore a personal 
liability and not merely the liability of a 
son or legal representative. There is certain, 
ly some evidence to support the contention 
that in relation to the T. A. firm the plain, 
tiff was more than a mere joint family 
cnember interested in the business. Admit, 
tedly in 1916 the plaintiff was adjudicated 
insolvent along with his father in respect 
of the debts due by the T. A. firm. This 
oould only have been on the footing that 
he was personally liable for those debts as 
a partner and bis liability was not merely 
that of a member of a joint Hindu family. 
At one stage, a doubt was raised whether 
the plaintiff bad attained majority at all in 
1914 so as to impose upon him a personal 
liability to refund the money withdrawn 
by his father under the rateable distribu. 
tion: bat in view of the affidavit filed by 


him during the insolvency proceedings we 
are unable to accept the appellant's sugges. 
tion that he had not attained majority in 
1914. If therefore the plaintiff’s father: 
should be held to have withdrawn the 
money under the rateable distribution order 
as one of the members of the firm in which 
the plaintiff was also a partner, the cause 
of action was one which accrued both 
against the plaintiff and his father and in 
that sense 0. S. No. 57 of 1922 was as 
against the present plaintiff a suit founded 
on a cause of a action that arose in British 
India. 

Alternatively, learned counsel for the 
respondents contended that even if that 
suit was nob as against this plaintiff founded 
on a cause of action that arose in British 
India the Court had full jurisdiction in that 
suit by reason of the provisions of S. 20 (b), 
Civil P.C. As already stated, that suit was 
instituted against a number of defendants 
who had obtained rateable distribution 
under the same order and as some of the 
defendants in that suit (including the pre. 
sent plaintiff) were nob resident within the 
limits of the territorial jurisdiction of the 
Ramnad Court, leave was obtained under 
S. 20 (b) of the Code to implead them in 
that suit. There can be no doubt that as 
against most of the defendants to that suit 
that suit was properly instituted in the 
Ramnad Court. In these circumstances, 
learned counsel for the respondents con¬ 
tends that if in a suit of that kind the 
Court grants leave to include defendants 
not resident within the limits of its juris, 
diction, the suit must be deemed to have 
been properly instituted even as against 
the latter defendants and that it makes no 
difference for this purpose whether those 
defendants are residents of British India 
though outside the local limits of the 
Court's jurisdiction or they are persons 
residing outside British India. This con. 
tention receives some support from the 
reasoning of Sargent 0. J. in 17 Bom 662.^ 
If in respect of some parts of 8.20, the Code 
is to be construed as giving jurisdiction to 
British Indian Courts even in actions in 
personam as against non-resident foreigners, 
there is no reason to read Cl. (b) of 8. 20 
as limited to persons merely residing out. 
side the limits of the territorial jurisdic. 
tion of the Court but within British India. 
The analogy of 0. 11, Rule 1 (g) of the 
English Supreme Court Buies relating to 
service outside jurisdiction also supports 
the xMpondent’s contention. It is obvious 
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that that clause of the Eoj^lisli Rule refers 
to non-resident foreigners. The considora- 
tioDs justifying the recognition of jurisdic¬ 
tion in the English Courts oven as against 
non-resident foreigners in cases falling 
under that clause are indicated in the judg- 

ment of Wills J. in (1888) 21 Q B D 330* at 
p. 334. From the decision in (1903) P 18,^ 

it is clear that in cases falling under that 
clause it is immaterial that eveu the cause 
of action did not arise in England. The 
danger that by obtaining leave a plaintiff 
may bring before the English or British 
Indian Court a person against whom the 
domestic Court could not reasonably exer. 
cise jurisdiction is sufficiently guarded 
against by the provision insisting upon the 
leave of the Court being obtained in such 
cases; and, as we have already indicated, 
0. S. No. 57 of 1922 was instituted with 
the leave of the Court. Any argument as 
to whether the leave was or was not pro. 
perly granted in the particular circum. 
stances is not one which can be advanced 
in a separate suit attacking the validity of 
the decree passed in that suit. We accord¬ 
ingly agree with the decision of the learned 
Subordinate Judge that the contention that 
as against the present appellant the decree 
in 0. S. No. 57 of 1922 is void for want of 
jurisdiction fails. 

Learned counsel for the appellant sug. 
gested another argument based on the 
insolvency proceeding against the plaintiff 
and his father. It appears that the adjudi. 
cation was annulled as the result of a 
scheme of composition. Relying on that 
circumstance, the learned counsel contended 
that the present claim should be regarded 
as not enforceable by a regular suit and 
must have been proved in the insolvency 
itself as a debt. He did not however seri. 
ously insist on that contention when it was 
pointed out to him that before the annul, 
ment of that insolvency the present claim 
could not have been regarded as a debt 
provable in the insolvency. As stated 
already, Cbidambara bad withdrawn the 
money under an order of Court which 
denied the present defendants’ claim to 
rateable distribution. There was at that 
etage no relationship of debtor and creditor 
between Cbidambara and the present defen. 
dants nor could it be said that auy liability 
had come into existence till in 0. S. No. 57 
of 1922 the Court made a decree on the 

4. Massey v. Eeynes, (1888} 21 Q B D 380=57 
L J Q B 521=36 W R 834. 

6. The Duo D' Aumale, (1903) P 18. 


ground that the distribution made under 
the rateable distribution order was impro. 
per. There is accordingly no force in the 
contention based upon the insolvency pro. 
ceeclings. The appeal fails and is dismissed 
with costs. 

C.U.k./d.S. Appeal dismissed. 
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Leach C. J. and Lakshmana Kao J. 
i'nde Rajaha Eaje Captain Sir Rajah 
Velu^oti Sri Govinda Krishna Yach. 
endra Bahadur and others — Appel, 
lants. 



Secretary of State and another 
Respondents. 

Appeal No. 205 of 1932, Decided on 
25th January 1938, against decree of Sab. 
Judge. Nellore, in 0. S. No. 70 of 1927. 

Grant—Conitruction—Right to take mineral* 
— Grant to pious Mabomedans by way of sbro' 
Iriem—Jodi reserved—Grantee to enjoymcooe 
of land — Grant held did not include right to 
take minerals. 


A grant of a village was made to pious Mahom^ 
dans by way of shrotriem. Jodi was reserved 8®“ 
the assessment of land revenue was leased entirely 
on the value as agricultural land. The grantee 
was to enjoy the income of the village. For o’®** 
hundred years from the date of the grant the l8“d 
was used entirely for the purpose of producing 
crops and afterwards for some years mining I’M 
undertaken : 

Held that the onus of proving that the originsl 
grant included the right to take minerals J*® 
the grantee : AIR 2921 P C 1 and A I R 
P C 89. Bel. on ; AI R 2925 Bom 12, 

[P 737 01J 

Held further that in the circumstances of t^ 
grant, original grant did not include the right 
take minerals : . 

Held also that the rule that in rwpeot of an ^ 
ent grant, modern usage and enjoyment lo 
number of years is evidence to raise apresump 
that the same course was adopted from o* 
period and so to prove contemporaneous 
enjoyment at the date of the deed had no 
tion to a case where for over a hundred 
the date of the grant the land was used ^ 
for the purpose of producing crops nji. 

undertaken in recent years : 7 H L C 
ting. :AIR 2931 P C 89, Rel. on. [P ^ 


Advocate.General and P. S. BaghftVft- 
rama Saatri — for Appellants. 

Govt. Pleader — for Respondents. 

Leach C. J. — The appellants were 
plaintiffs in the Court below. ® ^ 

for ft’declaration of title to tbe^ mij®* n 
minerals in the lands comprising the 
lage of Kalichedu, Nellore Distriot, j 
a decree for Rs. 22,992.6-6, the a® 
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^vhicb they claimed had been unlawfully 
collected by Government from defendant 2, 
their lessee, by way of royalty. The learned 
trial Judge found against the appellants 
on all the issues and dismissed the suit 
with costs. Plaintiff 1 acquired the lands 
described in the plaint in parcels from 1879 
to 1884. Having become the owner of the 
lands he created a trust of them for the 


benefit of the Poor House at Venkatagiri 
and appointed himself and his son, appel. 
lanb 2; the trustees thereof. According to 
the plaint the original grant of these lands 
V7a3 issued in 1758. This has nob actually 
been proved, but it is common ground that 
the grant was issued in the 18bh century and 
that it was a shrotriem grant. The question 
which arises in this appeal is whether the 
right to bake minerals was included in the 
grant. The appellants maintain that the 
right to the minerals was conveyed to the 
original grantee and in the first instance 
rely on what they claim to be a certified 
copy of a true copy of the original grant, 
but, as the learned trial Judge found that 
this document (Ex. Q) had been fabricated, 
they also say that the admitted documents 
and admitted facts are sufficient to prove 
their case. For reasons which I shall in due 


course state, we are of opinion that t 
learned trial Judge was right in holdi 
Ex.'Q to be a false document. We also cc 
sider that the other evidence does not si 
port the appellants’ case. 

In order to appreciate the position 
think it will be better if I set out first t 
events of recent years. Respondent 2 w 
granted a lease of the lands in suit by t 
appellants on 14th May 1923. Havi 
obtained this lease he formed the Ka 
chedu Mining Company in order to extn 
mica; until the year 1900, the lands w« 
used merely for agricultural purposes, 1: 
mica having been discovered on the pi 
perty extraction was then commenced a 
continued without question until the mon 

1924. The Mica Inspector 
the Government of Madras then raised t 
quMtion of the right of the grantee to ta 
^ ® ^^erred the matter to t 

wrote to the Ka 
o^hedu Mining Company stating that it h 

been brought to his knowledge that t 
O^pany was casing on mica mini 
o^rations and giving notice that tl 
Should not be done without previous pa 
ment of royalty to the Government. < 
80th September 1924 the Company repli 


stating that there was no custom to pay 
royalty and asserting that the Company 
was not liable to pay. On 4th October 
1924 the Collector wrote re.asserting the 
Government's claims to the mineral rights 
in the lands. This was followed by a fur. 
ther letter of protest from the Company 
dated 24th October 1924. On 1st Novetn. 
her 1924, the Collector wrote stating that 
royalty must be paid and intimating that 
the matter could nob be kept pending inde¬ 
finitely. On 12th November 1924 respon. 
dent 2 filed an application in the Collector's 
Office for copies of certain documents. The 
copies asked for included copies of kyfiets 
submitted by the shrotriemdars of Kali, 
chedu in 1842.43, gudicat accounts, the 
sanad granted by Richard Digbton, who 
was the Collector of the Nellore District in 
1790.92 and the register containing "the 
grant of the said shrotriem by Mr. Travers", 
who was the Collector from 1802 to 1806. 
These documents were supposed to be on 
the Collector’s file. On 21st November 
1924, Ex. Q was received by respondent 2, 
apparently in response to the application 
which it had filed on 12th November 1924. 
On 29th November 1924 the Company 
wrote to the Collector enclosing Ex. Q and 
described it as being a certified copy of the 
original grant of the shrotriem dated 1758. 
It will be convenient at this stage to give 
the terms of this document: 

Amulam Jlal lUuhahal (greetings to) tho Desa. 

Va Dfi<^l>and\ian\,PastalaKarani\iani, 
tC /C«//;ar«ii/a»it(karDam)— In Rapue 
Pargana Sarwepalli Sirkar ol Karuatakam Taluk, 
the village of Kalicbedu pertaining to (illegible) 
Hyderabad Cbidananda Mutte in the said Amale 
and Pergana has been granted with the tanks, 
forests, gardens and water sources, as shrotriem to 
Gulam Imam, Abdur Ghani, Aminuddin and 
Munariddio for a beriz of 130 (one hundred and 
thirty) pagodas, from Fasli 1168. It is ordered that 
the said beriz should be paid in the sirkar treasury 
and that they should enjoy the hidden treasures 
therein and all kinds of incomes (therefrom) from 
son to grandson and so on In snccession—Jala- 
hat 23. 

It will be observed that this document 
purports to convey to the grantees an abso- 
Into right to the minerals in the land and 
if it were a genuine document there would 
be no doubt that the appellants would be 
entitled to the declaration which they 
seek. On receipt of this document, the Col. 
lector caused an inquiry to be made into its 
origin and the document itself was submit, 
ted to Mr. Breweater who was then the 
Government Examiner of Questioned Doon. 
ments. After Brewester'a opinion had been, 
obtained the OoUeotor intimated to the 
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Company that the claim for exemption 
from royalty could not be accepted and that 
the royalty must be paid before any mica 
was removed. This decision led to the insti. 
tutiou of the present suit. In considering 
the question of the genuineness of Ex. Q 
and in order to decide whether the appel. 
hints are entitled to the minerals apart 
from this document, it is necessary to refer 
to Exs. B, C, C-1, J, K and (i.the genuine¬ 
ness of which isadmitted. Ex. B is a letter 
dated 29tb Noveml)er 1790 written by the 
Collector (Richard Dighton) to Gulam 
Imam, the then shrotriemdar of Kalichedu, 
and is in the following terms : 

Ab stated in tliu shrotricm list in the sirkar.you 
should pay the beriz of m (oue hundred and 
thirty paqudus) as pitr instalments into the trea* 
pury ,vt Nollore in respect of the village of Kali- 
chedu which is of our shrotriem in Rapuc 
Pargana, obtain a receipt and happily enjoy tho 
incomo derived from that village. The kapus 
should bo paid as per mamul and kept happy. 

The original of this document is in 
Telugu and the w’ord "income" is a trans- 
lation of the Sanscrit word "phalam"which 
means fruit ’ crop" or "produce”. The 
next document in order of date is Ex. C-1. 
The date is 29th October 1835 and the 
document comprises answers to a ques¬ 
tionnaire prepared by the acting Tahsildar 
at the time and submitted to the shro. 
triemdar. I will quote from it the following 
questions and answers: 

Q- — How many years ago was this shrotriem 
granted? 

A. — About 100 years ago. 

Q. — To whom was this shrotriem granted ? 

A. — In the Company's administration it was 
granted toQulam Imam Sahib, Aminuddin Sahib, 
Munluddin Sahib and (illegible) others. 

Exhibit C is a statement, dated 5th 
November 1843, submitted by the shrot- 
riemdar and others to the Tahsildar. They 
had been called upon to produce the title 
deeds and they explained that they had 
been sent to the Collector (J. B. Travers) 
in 1801 and bad not been received back. 
Ex. J. comprises extracts from the list of 
sanads relating to various shrotriemdars 
prepared in the time of Richard Dighton. 
These extracts refer to three grants in the 
Parsi (Persian) language m ade in Fasli 1170 

1179 (17b9J and another 1187 (1777), The 
two last mentioned grants were also in 
Persian. Ex. K is the shrotriem register of 
1802 and according to the entire entries 
therein the original grant of the Kalichedu 
village was made on 28bh August 1758. 
inere is however no evidence showing the 


source of this information. Ex. G is an 
extract from the register of sanads, pre¬ 
pared at the time of the Inam Commission 
(1861) and in this register the date of the 
original grant is also given as 28th Angost 
1758. In the last column of Ex. G it is also 
mentioned that the grants were in Persian. 

I now come to the most important of 
the admitted exhibits, Ex. E, which is tbe 
loam Register itself. We have here a foil 
description of the lands granted to tbo 
appellants' predecessors.in.title. Th’eyars 
described as consisting of 1647.41 acres of 
dry land, 112.50 acres of wet land, 9.37 
acres of garden land and 636.77 acres of 
poromboke land. Column 1 of the register 
was for entries showing by whom the land 
was granted and in what year, and coIqoo 
12 for further particulars with regard to 
the claim and the documents held in suppt^i't 
of it. In this case separate entries have not 
been made but under these two columns we 
find a statement beginning "Account of 
fasli 1211 (1801). Five Persian parwanas 
herewith forwarded," and conclnding witfi 
the assertion that the Deputy Collector 
proposed to adopt the figure of Es. 946 as 
the value of the shrotriem. Colnmn 21 


contains the Deputy Collector's recoffl* 
mendabion and the entry here is of mnch 
importance. I will quote it in full: 

The shrotriem being of an older date than M 
years can bo conhrmed. Tbe shrotriemdera 
willing to enfranchise. Quit rent 1/8. Rs- njj 
elusive of jodl. In Mr. Travor’s account of » 
1211 this shrotriem was entered as a grant oau 
for the lives of tbo persons in column 11- 
them died about 30 years ago and tbe shroUlfi 
continues to be uninterruptedly enjoyed by 
sons in column 16. Mr. Travers seems to w 
entered so because the word "hereditary" ° . 
mentioned in the parwanas. Under the 
rules the title is perfootly valid as fiO years tm 
turbed possession is proved. 

It may be observed that there is J 
word in this register about minerals ^ 
the assessment of land revenue was has^ 
entirely on the value as agricultural 
We are of the opinion that the 
Ex. B and the entries in tbe Inam 
prove that there was no grant of 
Tho wording in Ex. B is inconsistent^ , 
such a grant and it is to be renienih^ 
that Ex. B was written by Richard Big 
ton, the Collector of the District in tne y - 
1790. The entries in column 91 ^ ^ ^ 
show that in the opinion of J. B. ,*^5 
the Collector in 1801, the original 
was one of life-interest only an® 
opinion was based on the wording o ^ 
original shrotriem documents which 
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placed before him. This is to be gathered 
from Ex. C. The Government agreed to 
treat the grant as being a hereditary grant 
because the land had been occupied by the 
grantees and their successors for over 50 
years but this action on the part of the 
Government could not in any way alter the 
nature of the original grant. That a docu¬ 
ment like Ex. Q could not have been in 
existence at the time when the Inam regis. 
ter was prepared, is shown from the fact 
that the entries in the register are entirely 
inconsistent with Ex. Q and this document 
is supposed to come from the Collector’s 
file. 

This is enough in itself to demonstrate 
the fraudulent nature of Ex. Q; but the 
matter does not rest there. As I have 
already pointed out, the original grants 
were in Persian, while Ex. Q is in Telugu. 
The person who was responsible for the 
fabrication of Ex. Q must either have over, 
looked this fact or have thought that it 
would not be detected. It would, of course, 
be a far more difficult matter to forge a 
document in Persian in this province than 
in Telugu. That the document of Ex. Q is 
said to be a copy could not have been 
on the file of the Collector when he wrote 
to the lessee on 19th September 1921 call, 
ing for the payment of royalty. This action 
was taken as the result of the question 
being raised by the Mica Inspector and the 
Collector having inquired into the matter. 
Therefore the conclusion that this docu¬ 
ment was introduced in the Collector’s file 
some time between 19th September 1924 
and 12th November 1924 is irresistible. 
Mr. Scott, the present Government Exa¬ 
miner of Questioned Documents has given it 
as his opinion that the signature on Ex. Q 
bad been traced from Ex. L and we have 
no doubt that Mr. Scott’s conclusion is cor. 
reot. In addition to the reasons which he 
himself has given the evidence shows that 
a document of this nature could not have 
been in existence before 1924. We have 
therefore no hesitation in holding that the 
learned trial Judge came to the correct 
oonolMion when he held that Ex. Q had 

!■ fraudulently placed in 

the Collector's file. 

I will now turn to the argument of the 
iMrned Advocate-General that even if Ex. 
Q Ib BlimioatBd tbo othor OTidsDcd shows 
that the judgment of the lower Conrt is 
.erroneous. Here it must be home in mind 
that the burden of proving that the original 

Igrant did pass the right to the minerals is 
1988 U/98 A 94 


upon the appellants: 44 Mad 421^ and 58 
Cal 1187^ at page 1195. The learned Advo- 
cate-General has placed great reliance on 
the decision in 49 Born 99.^ In that case 
there was a grant to two Parsi shipbuilders 
of land within the City of Bombay. The 
grant was confirmed by a document dated 
11th September 1798 which stated : 

We hereby ratify aad confirm the said grant 
with a due proportion of Poras and Pertenoas to 
their family and descendants. 

The Court held that this was sufficient 
to give to the grantees a right to the 
minerals, because in the grant no kind of 
right was reserved to the Government. 
Under these circumstances the Court 
thought that even in the absence of the 
words expressly referring to the right to the 
minerals all the rights of the Crown were 
conveyed. In the present case however, we 
have not the original grant before us and 
later documents indicate that the grant 
was merely of surface rights. 

In this connexion I will refer to the 
decision of the Privy Council in 44 Mad 
421.^ There the grant which was dated 
1760 stated that its purpose was that the 
grantee having appropriated to his own use 
the produce of the seasons each year might 
pray for the prosperity of the Empire and 
should pay a fixed yearly sum to the sir. 
kar. It was held that this did not operate 
to pass to the grantee the right to the 
quarries and minerals on the land. The 
Government had in fact recognized this 
land as being freehold at the time of the 
Inam Settlement but their Lordships held 
that this fact did not in any way add to 
the terms of the grant which determined 
the question. At page 429 of the report 
Sir Lawrence Jenkins who delivered the 
judgment observes: 

Can then the plaintiff eucceesfully claim that 
under these terms the full rl^ht to the quarries 
and minerals passed to them ? Their Lordships 
thiok not. The grant was of a village in Inam, 
and the rules of English law as to real property 
in England can afford no guidance as to what 
passed. A grant of this description may be no 
more than an assignment of revenue, and even 
where It is or includes a grant of land, what 
Interest in the land passed must depend on the 
language of the instrument and the olroum. 
stances of each case. T here is nothing here to 

1. Secy, of State v. Srinivasachatlat, (1931) 8 

A I B P 0 1=60 I 0 280=44 Mad 421=48 
I A 66 (P C). 

2. Gobinda Narayan Singh v. Shyamlal Singh. 
(1981) 18 A I R P 0 89=18110 768=88 Cal 
1187=68 IA 126 (P C). 

8. Secy, of State v. Shaotaram Narayan, (1926) 
13 A 1 R Bom 13=84 X 0 897=49 Bom 99= 
36 Bom L B 847. 
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iUggCAt tbut the original grant contained words 
somtimos employed in Indian documents, where 
it is the intention that the inam grant of a village 
shouM create such an interest in land as would 
ve.'t the minerals in the grantee. Nor does tho 
language suggest that any further benefit to tho 
grantee was contemplated or intended tb.an such 

might he derived from the ordinary use of the 
land for the purposes of cultivation. It was not a 
complete transfer for value of all that was in the 
grantor; the interest bestowed was rnerclv some¬ 
thing carved out of his larger interest which still 
remainediu himasa rev€r^iou; the grantor was the 
ruling power, the grantee, a Rrahmin whose 
assiduous prayers were engaged; a Jodi was reserved 
and the purpose of the grant was to ensure the 
subsistence of the grantee by the appropriation to 
his use of ‘the produce of the seasons each vear’. 

In the case now before us a jodi was 
reserved, the grant was a grant to pious 
Mahomedans by way of shrotriem, and 
Exs. B and E certainly point to the grant 
being of a limited nature. The learned 
.^dvocate.General has pressed upon us the 
following passage from the judgment of 
Lord Wensleydale in 7 H L C 650 at p. 684 
=11 E E 259 at page 272*: 

The construction of a deed is always for tho 
Court : but in order to apply its provisions, evi- 
dcnce is m every case admissible of all material 
facts existing at the time of the execution of the 
deed, so as to place the Court in the situation of 
,the grantor. In deeds, as well as wills, the state 
^01 the subject at the time of the cxccutioD may 
always be inquired into; and as with respect to 
ancient deeds the state of the subject at their date 
can seldom, if ever, bo proved bv direct evidence 
modern usage and enjoyment for a number of 
years 18 evidence to raise a presumption that the 
same course was adopted from an earlier period, 
and so to prove contemporaneous usage and eniov- 
moot at the date of the deed. ^ ^ 

The suggestion is that because mica has 
been worked from this land from 1900 we 
should presume from this usage that the 
original grant permitted this. The principle 
referred to by Lord Wensleydale has no 
application to a case where for over a 
hundred years from the date of the grant 
the land was used entirely for the purpose 
of producing crops and mining only under¬ 
taken in recent years. That the principle 
can have no application is shown from the 
decision of the Judicial Committee in 58 
Cal 1187^ where it was said: 

If tho ‘conduct’ relied upon were even approxi¬ 
mately contemporaneous with the severance of 
Achra from the parent estate and so belonged to a 
period when it might be assumed that both parties 
were well acquainted with their rights, it might 
be of some evidentiary value; but coming as it 
does, after a lapse of at least a century and a half, 
when no one has any very certain idea of what 
the real rights are, or how they originated, their 


4. Waterpark v. Fennell, (1869) 7 H L C 650 
(684)=s8 Jur (N s) 1135=7 WR 634=116 RR 
317=11 E R 269 (272). ^ 


Lordships think that it would be most unsafe to 
hold, merely upon the strength of such nneertain 
material as this, that the respondents had proved 
affirmatively their title to the subsoil rights. 

In this case w© have in addition definite 
indications from authentic documents that 
the original grant did not pass the rights to 
the minerals. Another case relied upon by 
the learned Advocate-General is that in 37 
Mad 322." This case was quoted to us 
because at p. 340 of the report Sankaran 
Nair J. makes this statement: 

In the deeds of conveyances before the days of 
British Rule and in conveyances executed even 
afterwards, at least in the early years of the cen¬ 
tury, by mirasdars and landed proprietors like 
aamindars, inamdars, etc., which have come before 
tbeCourts, it is generally stated that the lands are 
conveyed with the eight incidents of ownership. 

One of the eight incidents of ownership 
is the right to minerals. The fact that at 
one time it was usual to convey the mine¬ 
rals rights when lands were granted does 
not shift the burden of proving that in this 
particular case the right to the minerals 
was granted to the original grantee. The 
learned Advocate-General did not contend 
that there was any presumption in favoor 
of his clients, nor could he. The question 
must depend upon the terms of the original 
grant. Here the evidence points the other 
way. We consider that the case was rightly 
decided by the trial Court and the appeal 
must consequently be dismissed with costs 
in favour of respondent 1. 

C.R.K./d.S. Appeal dismissed. 

5. Sccy. of State v, Jauakirammayya, (1914) I 

AIR Mad 534=18 I C 770=37 Mad 322=34 

M L J 866. 
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Horwill j. 

M. Irulandi Servai and others 

Petitioners- 

V. 

V. R. A. Veerappa Chettiar “ 

Respondent- 

Civil Misc. Petn. No. 6363 of 1937. 
Decided on 22nd February 1938. to 
a writ and to quash proceedings of Collee- 
tor, Eamnad, D/- 22nd November 1937. 

Madraa Estates Land Act (1 of 1908), S. 7* 
74 Wat not intended to settle diip** 
regarding validity of adoption by iaodlord ot 
claims of rival landlords (Obiter). 

Section 74 was not intended to settle dispo^^ 
regarding the validity of an adoption mad« Wj 
landlord or the claims of rival landlords u 
intended to enable the Collector 
certain circumstances what is 
of the crops raised. 
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Where therefore two parties make an applica* 
tion under S. 74 to a Deputy Collector for the 
settlement of such disputes, the proper order for 
him to pass would be to dismiss the applicatiou 
and refer the parties to a Civil Court. And when 
the Deputy Collector settles the dispute under 
6. 75 (2), the jurisdiction of the District Collector 
in revision would be ousted; and subject to a 
possible appeal to the District Court the order of 
the Deputy Collector is final. [P 739 C 1. 2] 

K. V. Sesha Ayyangar and N. S. Mani— 

/cr Petitioners. 

V. Ramaswamy Aiyai—/or Bespondent. 

Order.—The respondent to this applica* 
tion adopted a son about seven years ago 
and the validity of that adoption has been 
in dispute ever since; and I understand 
that litigation is pending in several Courts 
in which the validity of the adoption is 
questioned. In the year 1936-37 certain 
ryots of respondent 1 paid rent to the 
adopted son and respondent 1 thereupon 
filed an application under S. 74, Madras 
Estates Land Act for the appointment of 
an appraiser to estimate the amount of crop 
payable by the ryots to him. The Tahsil. 
dar was appointed; and the ryots appeared 
before him and said that they had paid rent 
to the adopted son as they had always done 
in the past and that nothing more was due 
from them. The Tahsildar made a report to 
this effect; and the Deputy Collector, after 
recording evidence, held that the ryots had 
paid rent to the adopted son as they had 
always done in the past and that nothing 
further was due from them. He therefore 
dismissed the application. The District Col. 
lector, purporting to act under S. 205 of the 
Act, revised the order of the Deputy Col. 
lector and ordered a fresh inquiry. This 
application has now been filed by the ryots, 
contending that the order of the Deputy 
Collector was passed under 6. 75 (8) (b) of 
the Act and that therefore the jurisdiction 
of the Collector was ousted, because an 
appeal lies to the District Court under 
sub. a. 8 (e). 

There can be little donbt from a reading 
of 8. 74 that it was not intended to settle 
oiaptitee regarding the validity of an adop. 
tion or the elaima of rival landlords. It 
waa intended to enable the Collector to 
uoertain nn^r certain odroumstanoea what 
18 the quantity or value of crops raised. It 
would therefore seem that the proper order 
of the Deputy Collector would be to have 
dismiaaed the application nnder 8. 74 and 
referred the parties to a Civil Court; bnt it 
if not neoeaaary in this application for me 
to definitely hold that inch an application 


by the respondent did not lie. If an appli. 
cation under S. 74 did lie, then the Deputy 
Collector could only settle the disputes bet. 
ween the parties under S. 75 (2), on the 
ground that the ryots have alleged that noi 
rent was payable. His decision would then 
be under S. 75 (8) (b), from the decision on 
which an appeal would lie to the District 
Court; and the jurisdiction of the District 
Collector in revision would be ousted. In 
any case therefore subject to a possible 
appeal to the District Court, the order of 
the Deputy Collector was final. This peti¬ 
tion is therefore allowed with costs (plea, 
der's fee Rs. 35), and the order of the 
District Collector set aside (Memo of costs 
will follow.) 

C.R.K./r.M. Petition allowed. 
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Leach C. J. and Lakshmana Rao J. 

Nanduri Durga Mallikarjuna Vara 
Prasada Rao and another — 

Appellants. 

V. 

Kadiyala Venkataratnam and others — 

Respondents. 

Appeal No. 223 of 1933, Decided on 18th 
January 1938, against decree of Sub.Judge, 
Bezwada, in 0. S. No. 32 of 1932. 

^ Hindu Law — Manager of joint family 
entering into money lending transaction — Suit 
to recover money can be filed by him in his 
own name. 

Managers of Hindu family come within S. 230, 
Contract Act : 7 Cal 739 and 27 All S61, Rel. on. 

[P 740 0 2] 

where a person who is the manager of the 
family money lending business as well as manager 
of the family enters into a money lending transac* 
tion, he Is entitled to sne to recover it in hie own 
name witbont stating in the plaint that he Issuing 
to recover on behalf of the family ; 32 Mad 284, 
held overruled by 33 All 272 (P C) ; Case law 
referred. [P 741 0 1] 

V. Suryanarayana for P. Saty^narayana 
Rao — for Appellants. 

A. Lakshmayya and V. Govindarajaohari 
— for Respondents. 

Leaoh C. J. — The plaintiff in the suit 
out of which this appeal arises was one 
Eadiala Venkataratnam, who is now dead 
and is represented by his widow, respon. 
dent 2 and bis yonnger brother respondent 
3. The suit waa instituted in the Court of 
the Subordinate Jndge of Bezwada to re* 
cover from the appellant and his father a 
som of Rs, 7529.9.0 representing moneys 
which the plaintiff said he had paid to the 
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Id 18 Mad 33® this Court had expressed 
the view that a manager could not sue 


creditors of tlie appellaut'a father. The suit 
was decreed. The plainbitT's case was that 
the appellant's father was indebted to two 
Marwaris, one of the name of Chunnilal 
Venichand to whom he owed Rs. 2o00, 
and the other of the name of Sankarlal 
Kupchand to whom he owed Rs. 2000. 
These loans had been advanced on promis. 
sory notes, Exs. A and C. The interest due 
brought the total figure to Rs. 7529.9.0. 
It was at the request of the appellant's 
father that he paid off the Marwaris, and 
having discharged the debts payment was 
acknowledged by endorsements on the ins¬ 
truments. The money which the plaintiff 
had advanced was money belonging to the 
joint familv composed of himself and res. 
ponclont 3. The plaintiff did not sue as the 
manager of the family but brought the suit 
in his own name. The first point which has 
been taken in appeal is that inasmuch as 
he did not sue as the manager of the family 
the action cannot be maintained. This 
objection was not taken in the written 
statement, but was taken after the exami. 
nation of the plaintiff, which disclosed that 
the money advanced was joint family 
money. The question was dealt with by 
the learned trial Judge and decided against 
the appellant. 

The question of the right of a manager 
of a joint Hindu family to sue in bis own 
name in respeet of a contract entered into 
by him in his own name was considered by 
the Judicial Committee in 33 All 272.^ In 
that case, the plaintiffs had sued as the 
managers of a business belonging to their 
joint family. The Allahabad High Court 
held that the suit as framed did not lie: 29 
All 311.® The Court considered that the 
plaintiffs ought to have added as parties 
all the other members of the joint family. 
This decision was reversed by the Privy 
Council In the judgment which was 
delivered by Lord Robson appears this 
passage : 

Is tbero any principle of law, or any custom 
applicable to a case like this, according to which 
the managiog motnber.s of a Hindu joint family, 
entrusted with the management of the business 
must be held incompetent to enforce at law the 
ordinary business contracts they are entitled to 
make or discharge in their own names? Thodefen. 
dant 13. of course, entitled to Insist on all the 
persons with whom bo expressly contracted being 
made parties to the suit, and that was done in the 
action as originall y framed In this case. 

1. Kishan Prasad v. Har Naraln Singh, (1911) 

S3 All 272 = 91 0 789 = 8 A L J 266 (P 0), 

2. ShamrathI Singh v. Kishan Prasad, (1907) 29 

All 311 = 4 A L J 194 = 1907 A W N 68. 


without joining all those interested with 
him and the Judicial Committee referred 
to this decision in the course of their judg. 
ment in 33 All 272.^ While pointing out 
that the case in 18 Mad 33® might be sup¬ 
ported on the ground that the single plain- 
tiff in that case was not shown to be the 
managing member of the family or to be 
the only partner of the business with 
which the litigation was concerned, their 
Lordships observed that the proposition 
that the manager could not sue without 
joining all those interested with him was 
going too far. Their Lordships then went 
on to bold that the original plaintiffs in 
the ease before them ware entitled, as the 
sole managers of the family business, to 
make in their own names the contracts 
which gave rise to the claim, and that they 
properly sued on such contracts without 
joining the other members of the family. 

S. 230, Contract Act, allows an agent who 
does not disclose the name of his principal 
to maintain a suit on a contract entered 
into by him on behalf of the principal, and 
that managers of Hindu families come, 
within this Section was expressly recog¬ 
nized in 7 Cal 739* and 27 All 361.® 

The learned advocate for the appellant 
has relied on two decisions of this Court. 
The first is the case in 6 Mad 27,® but it is 
clear that this decision has no application 
here. It was a suit by a junior member of 
a joint family to establish water rights 
claimed on behalf of the family and he 
neglected to make the other members of the 
family parties. It was held that the suit 
as framed would not lie, and obviously it 
would nob. The second case to which the 
learned advocate for the appellant has 
drawn our attention is that in 32 Mad 28L 
and this decision does lend support for the 
argument advanced by him. But therein 
no attention was paid to the provisions of 

5. 230, Contract Act, and must be deemw 

to be overruled by the decision of the Jn^i* 

cial Committee in 33 All 272.^ Moreover 
this decision was founded on the decision 
i n 29 All 311,® which was overruled by ff 

3. Alagappa Obetti v. Velllan Chetti, (1895) 1® 

Mad 33 = 4 M L J 283. , - nj 

4. Bungsee Singh v. Soodist Lall, (1881) • 

739 = 10 C L R 263. 

6. Gopal Das v. Badri Nath. (1905) 27 All 

2 A L J 8 = 1904 AWN 282. , , 

6. Arunachala Filial v. 'Vaidhyallnga 

(1883) 6 Mad 27. ,,oo 9 ) 

7. Seshan Pattar v. Veera Raghava ^**^*'1 

32 Mad 284 = 4 I 0 38 = 19 M I» J 8 t2- 
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Privy Council in 33 All 272.^ In the pre- 
sent case the evidence shows that the 
transaction was entered into by the plain, 
tiff and it also discloses that he was the 
manager of the family money lending busi. 
ness as well as the manager of the family. 
jTherefore he was entitled to sue in his own 
name without stating in his plaint that he 
was suing to recover on behalf of the 
family. 

The only other point taken by the learned 
advocate for the appellant is that the trial 
Court was wrong in holding that the money 
had been advanced by the plaintiff. The 
appellant’s case is that the Marwaris had 
been paid off by his father through one 
Sarma who has not been called as a wit. 
ness. It is common ground that on 3rd 
March 1929 Chunnilal Venichand was paid 
Bs. 2500, due to him and that Sankarlal 
Bupchand was paid the Bs. 2000 which 
was due to him. It has been proved that 
the plaintiff raised on that date from 
Sankarlal Rupchand Rs. 3000 under Ex. D, 
and a sum of Rs. 2000 from another Mar. 
wari named Heerachand. It was with these 
loans that he paid off the debts due to 
Chunnilal Venichand and Sankarlal Bup. 
chand by the appellant’s father. The trial 
Court also accepted the evidence of the plain, 
tiff that the money for the discharge of the 
debts to the two Marwaris was provided in 
this way and rejected the defence evidence 
that the appellant’s father raised the money 
and handed it over to Sarma to pay. The 
learned advocate for the appellant has been 
unable to suggest any reason why the plain, 
tiff should bring a false suit and has been 
driven to the suggestion that the plaintiff 
and the Marwaris entered into a conspiracy 
to defeat the appellant's father. Why the 
Marwaris should conspire with the plain, 
tiff is not disclosed. While it is true that 
Sankarlal Rupchand did get a promissory 
note from the plaintiff, Chunnilal Veni- 
ohand did not. He got his money however, 
and the fact that he had been paid by the 
plaintiff was endorsed on the promissory 
note. This was also done on the promissory 
note in favour of Sankarlal Rupchand. No 
reason has been advanced why we should 
refuse to concur in the finding of the 
learaed trial Judge which is based on the 
positive evidence of the Marwaris and other 
witnesses who were present at the time. 
The learned trial Jndge has carefully con¬ 
sidered the evidence, and we think that he 
was fully justified in coming to the concln- 
lioD which be did. In fact we regard the 


defence story as being a fantastic one. The 
appeal therefore fails and must be dis¬ 
missed with costs. 

c.r,k./d.s. Appeal dismissed, 

A. 1. R. 1938 Madras 741 

Leach C. J. and Lakshmana Rao J. 

M. Narayana Singh — Appellant. 

V. 

K. Batcha Saheb and another — 

Respondents. 

Appeal No. 241 of 1933, Decided on 19th 
January 1938, against decree of Dist. Court, 
Chingleput, in 0. S. No. 9 of 1931. 

Specific Relief Act (1877), S. 42 - Mort- 
gage attached in execution of decree—Assignee 
of mortgage, whose application for removal of 
attachment is dismissed, applying under 0. 21, 
R. 63, Civil P. C. for declaration that assign¬ 
ment is valid — Suit is not barred by S. 42 
although consequential relief is not claimed. 

The Proviso to S. 42 of the Specific Relief Act 
does not operate to take away from a party against 
whom an order has been made under Order 21, 
Rr. 60, 61 or 62 the special right conferred by 
0. 21, R. 63 to sue for a declaration of his title in 
60 far aa it is affected by the order which he seeks 
to impeach. [P 742 0 1] 

Where, on the attachment of a mortgage in exe* 
cation of a deoiee, the assignee of the mortgage 
makes an application for removal of the attach* 
ment, and on dismissal of the application brings 
a suit under 0. 21, R. 63 for a doclaiation that 
the assignment in his favour is valid and for 
vacating the order dismissing the application for 
removal of attachment, such a suit is not barred 
by 8. 42, Specific Relief Act, although no conse* 
quential relief is claimed. Tbo more fact that the 
assignor of the mortgage is made party to tbo suit 
does not alter the nature of the suit: 29 Mad 151 
and AIR 1919 Mad 257, Rel. on; A I B 1935 
Mad 1002, Disting. [P 742 0 1] 

P. K, Gopalakrishnan for P. G, Krishna 
Iyer — for Appellant. 

K. Rajah Iyer and T. E. Ramabhadra- 
chari — for Respondents. 

Leaoh C. J. — The appellant attached 
mortgages of certain immovable properties 
in execution of a decree passed by the Sub¬ 
ordinate Judge of Chingleput in 0. 8. No. 6 
of 1919. Respondent 1 claimed to be the 
assignee of the mortgages and applied for 
removal of the attachment. His application 
was dismissed and he then filed this suit in 
accordance with the provisions of 0. 21, 
B. 63, Civil P. C. He asked for a declara. 
tion that the assignment of the mortgage 
in his favour by respondent 2 was valid 
and for the vacation of the order dismiss¬ 
ing the application for removal of the 
attachment. His suit was successful and 
the declarations asked for were granted. 
The appellant desires this Court to set aside 


712 Madras 


In re Harichakdra Reddy 


A. I. B. 


the decree on two grounds. In the Orst 
place he says the suit as framed does not 
lie inasmuch as consequential relief was 
not claimed. In the second place ho says 
tliaf. the trial Court erred in bolding that 
tUo assignment of the mortgages was valid. 

Tbo appellant has not printed the plead, 
ings nor has ho printed tbo evidence. With 
regard to the first point ho argues that 
inasmuch as the assignor of the mortgage 
was made a party to tho suit he should have 
added a prayer for possession and there, 
fore a suit for a mere declaration is not 
maintainable. This suit, as I have already 
mentioned, was filed under the provisions 
of 0, 21, R. 63, Civil P. C., and a plaintiff 
suing uudor that Rule is only required to 
obtain a declaration of his rights. In 42 
Mad 113' at p. 153, Krishnan J. pointed 
out that under that Rule the plaintiff can 
sue to establish the right which he claims 
to the property in dispute. The question 
was also dealt with by a Foil Bench of 
this Court consisting of White C. J. and 
Subramania Ayyar and Davies JJ. in 29 
Mad 151.- There it was held that the Pro. 
viso to S. 42, Specific Relief Act does not 
operate to take away from a party against 
whom an order has been made under Ss. 280 
281 or 282, Civil P. C., 1882 (which corres ’ 
pond to 0. 21, Rr. 60, 61 and 62 respec. 
tively of the Code of 1908) the special right 
conferred by S. 283 (now O. 21, R. 63) to 
|3U0 for a declaration of his title in so far as 
jit is affected by the order which be seeks 
to impeach. In that case the plaintiff brought 
the suit under S. 283, Civil P.C.,1882. for 
a declaration of his right as mortgagee of 
the attached properties and for cancellation 
of the order of rejection. That suit was 
therefore on all fours with the present suit. 
The mere fact that the assignor of the mort. 
gage was joined as a party cannot alter the 
character of the suit. The learned advocate 
for the appellant has drawn our attention 

5? r P^Ddrang Row J. in 42 

M L W 649. The question for decision 
there was whether the valuation of the suit 
for the purpose of jurisdiction was correct, 
aim we do not regard that case as having 

V question before us. Even 

if the decisions were intended t o have the 

1. Puthlyapurayil Pokker v. Cbanarakandi Kun- 
hamad, (1919) 6 A I R Mad 267 = 61 I 0 
714 = 42 Mad 143 = 36 M L J 281. 

29 ^ Pathnaa Bee, (1906) 

8. Mohammad Hussain Ambalam v. Ramanatha 

Iyer, (1935) 22 A I R Mad 1002 = 168 I C 
1016 = 42 M L W 649. -iDa i O 


effect which the learned advocate says it 
has, we should be bound to follow thejudg. 
ment of the Full Bench in 29 Mad 151.* 
Moreover it follows from what I have said 
that we accept it as correctly statiog the 
law. The present suit was one clearly under 
0. 21, R. 63 and was properly framed. 

Inasmuch as the appellant has not print, 
ed the evidence he is not in a position to 
challenge the findings of the learned trial 
Judge on the facts. The learned trial Judge 
has considered the evidence and there is 
nothing in his judgment which shows that 
he took an incorrect view of the evidence. 
In these circumstances his decision must 
stand. The appeal fails and will be dismis. 
sed with costs in favour of respondent 1. 

C.R.k./b.m. Appeal disynissed. 
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Horwill j. 

In re Eomma Ilarickandra Beddy 
and others — Petitioners. 

Criminal Revn. No. 880 and Petn. No. 
824 of 1937, Decided on 24th March 1938, 
to revise the Judgment of First Class 
Sub.divisional Magistrate, JammalmadugUi 
D/. 22Dd October 1937. 

(a) Criminal P. C. (1898), S. 436 -Furlher 
enquiry meana further consideration of evh 
dence. 

When an order of discharge Is set aside and for* 
ther enquiry ordered, the enquiry recommences 
where it was left o0 at the time when the impro¬ 
per order of discharge was passed. Further enquiry 
does not mean merely an examination of wif' 
nesses, but a further consideration of the evident®: 
14 Mad 334 (FB), Bel. on. [P 743 C 1] 

(b) Criminal P. C. (1898), S. 350 -Prior to 
framing of charge accused is not entitled to 
have de novo enquiry—Magistrate is not bound 
to examine witnesses afresh. 

Prior to the framing of the charge, an accused 
is not entitled under S. 350 to have a de novo 
enquiry. Criminal Procedure Code does not recog¬ 
nize that there is the principle of natural justice, 
which requires that every Magistrate should 
his enquiry afresh and see the witnesses W* 
himself before bo convicts the accused. The resu®* 



(c) Criminal P. C. (1898), S. 350-Ree»®* 
moning witnesses is not tantamount to reco®* 
mencing enquiry. 

The resummooing of the witnesses is not 
mount to recommencing the inquiry; even If w 
Megistrate, when he resummons the 
contemplates recommencing the enqol^i W 
not precluded from changing his mind 
recommences the enquirys CP ^ 
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A. Narasimha Iyer, P. Chandra Reddi 
and E. Eamalinga Eeddy — 

for Fetitioners. 

Public Prosecutor — for the Crown. 

Order. — The petitioners were convict- 
ed by the Stationary Sub-Magistrate of 
Pulivendla under Ss. 147, 341 and 342, 
I. P. G., and petitioner 6 under S. 323, 
I. P. C. also; and they were 6ned Rs. 10 
each on each count. The convictions and 
sentences were confirmed by the Appellate 
Court. There was first an enquiry by the 
Stationary Sub-Magistrabe of Pulivendla 
and the accused were discharged. The mat¬ 
ter was then taken in revision to the Ses- 
sions Judge, who thought that the order 
of discharge was improperly passed and 
ordered a further enquiry into the matter 
under S. 436, Criminal P. C. The Station¬ 
ary Sub-Magistrate decided to summon the 
prosecution witnesses already examined; 
and upon being told by the Sub.Inspector 
conducting the prosecution that it was not 
necessary to examine the prosecution wit¬ 
nesses, the Magistrate did not do so. He 
presumably considered the evidence already 
on record and then framed a charge. The 
trial ended in a conviction. It is now 
argued that the Magistrate was bound to 
begin the enquiry afresh. I find nothing in 
any Section of the Criminal Procedure Code 
which justifies this argument. When an 
order of discharge is set aside and further 
enquiry ordered, the enquiry recommences 
where it was left off at the time when the 
improper order of discharge was passed. 
Further enquiry, as pointed out in 14 Mad 
334,^ does not mean merely an examina- 
tion of witnesses, but a further considera. 
tion of the evidence; and the Magistrate 
was therefore justified upon perusing the 
evidence in framing the charge. 

Prior to the framing of the charge, an 
accused is not entitled under 8.350, Crimi¬ 
nal P. 0. to have a de novo enquiry. 8.350 
gives the accused a right to have a de 
novo trial. It has been held by this Court 
that the trial begins only after the framing 
of a charge. I can therefore see nothing 
wrong in the proceedings of the Bub-Magis- 
trate. It is however argued from 6 AU 
367,* 14 1 0 607^ and 3 Lah 115,* that the 

1. QoMa-Emprait v. BalMittuthambl. (1891) 14 
Mad 884=1 M L J 848=3 Weir 657 (P B). 

8. Qaeea-EmpteM v. Bunn, (1884) 6 AU 867= 
1884 A W H 180. 

8, Ram Dial v. Emperor, (1913) 14 I 0 607=9 
A L J 810=18 Or L J 366. 

4. Bahab Din v. Emperor. (1983) 9 A IB Lab 49 
a6610 686=83 Or L J 880=8 £«h 116. 


principle of natural justice requires that 
every Magistrate should begin his enquiry 
afresh and see the witnesses for himself 
before he convicts the accused. I do not 
think that the Criminal Procedure Code 
recognizes or suggests that there is such a 
principle of natural justice. On the con¬ 
trary, it negatives the existence of such a 
principle; for, it leaves the resummoning of 
witnesses entirely to the discretion of the 
Magistrate. He may feel that he would like 
to see a witness or question him further; 
and S. 350 (l) gives him authority to do so. 
If he does not feel it necessary to examine 
any witnesses afresh, it is not incumbent 
on him to do so. After the framing of the 
charge, he had in any event an opportunity 
of seeing the witnesses for himself during 
the further cross-examination. This matter 
has come before this Court on many occa. 
sions, and was considered by Jackson J. in 
54 Mad 512,® where he held that there 
was no obligation laid on the Magistrate to 
begin the enquiry afresh. 

A further argument advanced is that 
even though the Magistrate is given a dis¬ 
cretion to continue'the enquiry from the 
place where it was left by his predecessor 
he exercised the choice in favour of com. 
mencing the enquiry de novo by summon, 
ing the witnesses. I cannot agree that the 
resummoning of the witnesses is tanta- 
mount to recommencing the inquiry; and 
even if it is true that the Magistrate, when 
he resummoned the witnesses contem. 
plated recommencing the enquiry, he was 
not precluded from changing his mind 
before he recommenced the enquiry. The 
evidence before the Courts below was con. 
sidered sufficient by them to sustain a con¬ 
viction; and I am not prepared to interfere 
in revision with that finding. The petition 
is therefore dismissed. 

O.R.K./d.S. Petition dismissed. 

_. 

6. Lalubmi Reddy v. Mao! Reddy, (1931) 16 
A I R Mad 488=1931 Cr 0 682=131 1 C 6= 
S3 Cr L J 686=64 Mad 512=60 M L J 624. 
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Burn J. 

Emperor. 

V. 

Kuzikkal Krishnan and others. 
Criminal Appeals Nos. 476 to 485 of 
1987, Decided on 11th March 1988, against 
acquittal by Joint Magistrate Pollaohi, in 
0. A. Nos. 14 to 21 of 1987. 
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(1914), Rules under 
- Madras Motor Vehicles Rules. R. 30 (a) - 

Let for hire'* — Lorry without "G” permit 

engaged for journey from Calicut to Pollacbi 

Malabar as well as m District of Coimbatore if 
lorry gets out of limits of District of Malabar. 

When a lorry withoufO-’pcrniitis rneagcdfor 

a journey from Calicut to Pollacbi for hire it is 
jjuiLo justifiable to say that the vehicle has been 
let for hiro along the public roads in the Presi- 

r^istrict.- of Malabar and 
?n th. n-? committed 

trict of Coimbatore if the lorrv gets' bevond thn 

Pollachi. It isau error to think that it was the 

«uies mat no G permit? sbou d bo nccessarv for 
the local areas through which lorries pass/d ? 
vould be much more reasonable to sup^poi tha 

thr^ should bo taken out for every area 

though which vehicles engaged or plied for hire 

Vehicles Act (1914) S Ts^—IvUd^ 

"olat'gVfoliV 1“'"- i 

the off? ■ driver had committed 

“ obS journey, there i, 

Jir n o P 745 0 1] 

• c-. oriaharan — for Acoaaed. 

Judgment. - These are appeals pre- 
erred by the Government from the judg, 
ent of the learned Joint Magistrate of 
ollachi ID C. A. Nos. 14 to 21 of 1937. 
loose appeals were from the decisions of 
tbe btationary Sub-Magistrate of Pollacbi 
Who convicted several persons of an offence 
undw S. 16, Motor Vehicles Act for violat- 

Madras Motor 
Vehjcles Rules. The facts in each case were 
that lorries had been engaged at Calicut to 
deliver bags of grain at Pollacbi. In some 
cases the owners of the lorries alone were 
prosecuted; in other cases both the owners 
and the drivers were prosecuted. They were 
an convicted by the learned Stationary Sub 
Magistrate. The owners were sentenced to 
nes of Rs. 50 and the drivers to fines of 

Rs. 20. On appeal the learned Joint Magis 

trate found it established that these lorries 

at Calicut and 
he said It was not disputed that the owners 

of them had not obtained permits in Form 
G as required by R, 30 falfllfi) J il 
M adras Meter Vehicles Riles If p! 
learned Joint Magistrate held that the c^n 
viotions were bad because there had Sen 
no plying for hire in the District of Coim 
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batore of which Pollacbi is a division. The 
earned Joint Magistrate says that the 
lorries were plying for hire only at Cali, 
cut and there was no plying for hire in 
1 ollachi. He noticed the words in B. 30 
that no motor vehicle shall be let or plied 
for hire in any local area or along any 
public road in the Presidency of Madras" 
but he said that he did not know exactly 
what was the meaning of the words "let 
for hire. He held that letting for hire 
rnust be one definite and localised act and 
that in the present cases even if the charge 
was that the vehicles were let for hire, the 
letting had been done and completed at 
Calicut and therefore neither the police nor 
the magistracy of Pollacbi had any jaris* 
diction in respect of these cases. The 
learned Joint Magistrate, I think, has erred 
in this discussion of R. 30 (a). The word- 
mg is that 

no motor vehicle shall be let or plied for hire Id 
any local area or along any public road in the 
irrosideocy of Madras, unless the registered offoer 

in Fora G obtained a special permit,... 

When a lorry is engaged for a journe 
from (palicut to Pollacbi for hire, it ie i 
my opinion quite justifiable to say that th 
vehicle has been let for hire along the put 
lie roads in the Presidency of Madras i 
the Districts of Malabar and Coimbator 
and therefore the offence is committed ii 
District of Malabar as well as in tb 
District of Coimbatore if the lorry got 
beyond the limits of the District of Mala 
bar on its journey to Pollacbi. Theleamec 
Joint Magistrate, I think, is clearly in erroi 
in thinking that it was the intention of thf 

framers of the Motor Vehicles Rules thal 
no G permits should be necessary for th6 
local areas through which the lorries 
passed. It would be much more reasonak’" 
to suppose that the framers of the Mot 
Vehicles Rules intended that permitsshoa 
be taken out for every area through wbi( 
vemcles engaged or plied for hire travel 
Having eipressed this view on tbeqo® 
tion of law, I am not prepared to intoi 
fere with the acquittals in these cases fc 
two reasons. One is that the trial by th 
learned Sub-Magistrate was very unsatk 
factory. Many cases which ought to bar 
een tried separately were lumped togefcbs 
and tried together and this is very wj 
esirable. The offence committed by 
person in such cases is his own offence an® 
ho should be tried separately for it. Rbott 
the owner and the driver had comniirt®^ 
the offence in respect of a single journey. 
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there is no objection to the joint trial of 
those two, but it is very objectionable in 
jmy opinion that several owners and several 
drivers should be tried in one trial for 
several offences committed on different 
dates. The second reason why I am not even 
going so far as to order a retrial of these 
cases is that Mr. Sridbaran, who appears 
for the respondents, has pointed out that no 
evidence was given in any of these cases 
that the vehicles were not provided with 
G permits. I have no doubt, as the learned 
Joint Magistrate has remarked, that in fact 
there were no G permits for these lorries 
on the dates mentioned. Obviously if G 
permits had been in existence, there would 
have been no prosecutions; or if there had 
been, the defence of the accused would 
have been simple. It is nevertheless a 
defect and a fatal defect in the prosecution 
that there was no evidence let in of this 
essential fact. For these reasons I shall 
dismiss these appeals. 

O.R.k./d.s. Appeals dismissed. 
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Horwill J. 

(?. M. Rajulu — Petitioner. 


M. Govindan Nair — Respondent. 

Civil Misc. Petn. No. 1684 of 1938, 
Decided on 30th March 1938. 

(a) Civil P. C.(1908), S. 24—Transfer of suiti 
“ S^e parties AHng suits against each othei 
in oiffcrdnt Coiifti on tamo couio of Action ^ 
Suits should be tried by same Court. 

Where two persons file suits against each other 
in difieient Courts on the same cause of action, it 
is desirable that in the best interests of the parties 
and in order that the Courts might not give con- 
tmdictory findings, the suits should be tried by 
the same Court by ordering transfer. [P 745 C 2] 

(b) Madras City Civil Courts Act (7 of 1892), 

3 — S. 3 gives purpose for which Court is 

astablished — Suit transferred to it however 
ha triad by it. 

^ctlop 8 merely sets forth the purpose for 
whig the Madras City Civil Court was to be 
M-j cannot be read to mean that the 

“9 estabUsbment 
would not be competent to try and dispose of suits 
that were transferred to It. (P 746 0 2) 

(e) Madras City Civil CourU Act (7 of 1892), 
h. 5 (1) - Power of Court - Small Cause suit 
bWerred to It can be tried by City Civil 

I^Uon 6 (1) gives the Judge of the City Civil 
S ‘*?.*5'* of any suit eognia* 

Honco the City 

grt J^ge U to try and dispose of the 

Small OaUM ralt if it is trausfemd to it 

[F T46 01] 


(d) Civil P. C. (1908), S. 24 — Delay in 
applying for transfer. 

Delay of twelve days in applying for transfer is 
not sufficient to warrant refusing a remedy which 
should ultimately be convenient to both parties. 

[P 746 C 1] 

Thayagarajan —for Petitioner. 

0. T. G. Nambiar — for Respondent. 

Order. — This is an application under 
S. 24, Civil P. C., to transfer a suit from 
the Presidency Small Cause Court to the 
Madras City Civil Court. Two suits relate 
to the same matter and arise out of a 
contract between the parties. The suit filed 
in the City Civil Court is by the contractor 
alleging breach of contract by the person 
who entrusted the work to him. The suit 
in the Small Cause Court is by the person 
who entrusted the work, alleging breach 
of contract by the contractor. Each claims 
damages. It is clearly in the best interest 
of the parties to have these cases tried 
together, and it would cause very great 
inconvenience if the two Courts were to 
give different findings on the same gues. 
tion, especially as an appeal would lie from 
one decision but not from the other. 

The transfer is however objected to on 
the ground that the City Civil Court is nob 
competent to try or dispose of the suit 
within the meaning of S. 24 (a). Civil 
P. C. That argument is baaed on the word, 
ing of S. 3, City Civil Courts Act, which 
empowered the local Government to estab. 
lish the Madras City Civil Court with 
jurisdiction to receive, try and dispose of 
all suits, etc. arising within the City of 
Madras of the value not exceeding Rs. 
2500 and excepting suits cognizable by the 
Small Cause Court and other Courts. This 
Section merely sets forth the purpose for 
which the Madras City Civil Court was to 
be established and cannot be read to mean 
that the Madras City Civil Court after 
its establishment would not be competent 
to try and dispose of suits that were trans¬ 
ferred to it. A District Munsif, for example, 
cannot r^ive, try and dispose of suits that 
lie within the jurisdiction of another Dis. 
trict Muneif’s Court, bub that does not 
prevent the District Court or the High 
Court from transferring the suit from the 
one Court to the other. In the same way 
a District Court and a District Munsif’s 
Court may have concurrent jurisdiction 
to try the suits of a value not exceeding 
Re. 3000 but a District Court cannot receive 
a suit of the value of lees than Re. 8000 
although it can try and diepoee of it. I do 
not therefore think that 8 . 8 , Madras City 
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CiviJ Court?? Act, prevents the City Civil 
Court from trying Suit No. 1831 of 1938 
if it is trinsfcrred to it. 

Scotiou 0 (l) of the same Act ^ives to 
the Jutlge of the City Civil Court all the 
powers of a Jud^e of a Small Cause Court 
in respect of cases cognizable by that Court. 

By that Court” must mean -turlRe of the 
Small Cause Court. S. -3 (i) therefore gives 
,tho Judge of the City Civil Court power to 
try am] dispose of any suit cognizable by 
the Small Cause Court. The various duties 
that have to be performed by the Judges 
of the Small Cause Court and the Judge of 
the City Civil Court are determined by the 
Ohi^B Justice of the High Court under 
p'- t^^^erefore feel no doubt that the 
iCity Civil Judge is competent to try and 
dispose of the Small Cause suit if it is 
transferred to it. Another objection is that 
the petitioner has not made his application 
promptly. An application was made before 
the Judge of the Small Cause Court to 
atay the suit before him pending the dis. 
posal of the suit in the City Civil Court, 
ihat application was dismissed on 16th 
March 1938. The present application was 
hied on ‘28th March 1938; and it is argued 
that on account of this delay this Court 
ought not to grant any indulgence to the 
petitioner. The petitioner states that this 
delay is due to the fact that he proposed to 
hie a revision petition against the order of 
the Chief Judge of the Small Cause Court 
refusing to stay the suit. Whether that 
excuse is valid or not, I cannot say; but 
1 do not consider that this delay of 12 
days is sufficient to warrant my refusing a 
remedy which should ultimately be as con. 
venient to the respondent as to the peti. 
bioner. This petition is therefore allowed 
with costs. As the suit transferred is of a 
small cause nature, it is desirable that it 
and the City Civil Court Suit No. 238 of 
1938 should be disposed of early, before the 
vacation if possible. 

C.R.k./b.d. Petition allowed. 


(a) Tranifer of Properly Acl (1882), S. 107 
—Lease of right to collect fees of slautbler 
houses and fish bazaars—Lease at time of 
registration not executed by lessor ^ Lew ii 
invalid. 

The right to collect the fees of slaughter housu 
and fish bazaars amounts to a profit arisiogoot 
of land and falls within the definition of inuDo?* 
able property as given in S. 3, Clause 25, General 
Clauses Act. The letting of such right woald 
therefore fall within the definition of a ‘lease* as 
defined in S. 105, T. P, Act, and would require to 
bo executed by both the lessor and the lessee 
under S. 107, T, P. Act* Where the lease is exe¬ 
cuted by the lessee and presented for registration 
by him but at the time of the registration it h 
not executed on behalf of the lessoti such lease is 
invalid. [P 747 Cl] 

(b) Madras District Municipalities Act (5 of 
1920), S. 69 — Contract should be signed by 
councillors either immediately or within resion- 
able time* 

The Municipal Councillors cannot be held to bs 
entitled to sign a contract at any time— 
they do so after years and just before the iosUto- 
tioD of the suit, this would be unreasocsbla 

A contract cannot remain In a state of 
animation for an indefinite period* It shouW 
therefore be signed by them either almost iiDtto* 
diately or within such a period as may uot b® 
considered to be unreasonable in the circuni* 
stances of the case* [P 747 C 8] 


^ A. I, R. 1938 Madras 746 
Abdur Rahman J. 

Mohamed Petitioner. 

V. 

Tinnevelly Municipal Council _ 

n- MT> ^ . .. Respondent. 

Civil Both Petn. No. 1036 of 1936, Do. 

oided on 11th March 1938, from decree of 

in S. C, S. No. 170 


(c) Madras Districl Municipaltltei Act (5®^ 
1920)| S, 69 (2)~Contract not in confonD'fJ 
wilh S. 69 (2).—Contract is unenforceable 
only against Municipality but also against otbtf 
party to contract. 

It cannot be contended that a contract not 1® 
conformity with the provisions of 8. 69 U 
enforceable only against the Municipal Cooncut 
but can be enforced by the Municipal CoodcU 
against the other party to the contract. A wo* 
tract Is a bilateral act and necessarily impH^ 
mutuality. If It is not binding on one pa^^J' . 
cannot be held to be binding on the other as ffw • 
30 Mad 290\ A 1 R 1930 Mad 600 and A I ‘j 
2938 Mad 90, Rel. on. [P 747 0 2; P 718011 

*^(d) Transfer of Property Act 
S. 53.A- S. 53.A is generally only availabw 
to defendant. 

Section 63-A is, generally speaking, only 
da to a defeodaut. It is ouly in excaptloD®^ 
such as in a suit for specific performance ^bat * 
may be availed of by the plaintiff. Apart i«>® 
S. 63-.4, the doctrine of part performance 
applicable to India \ A I R 1935 Pat 291 (P°{{ 
Ref. on. (p 748011 

, Jo) Madras District Municipalities Act (5,^ 
1920), Ss. 68 and 69— Lease not in confonnj 
with Ss, 68 and 69- Lease though in»aj“' 
Municipality is entitled to relief under S. • 
Contract Act» if lestee hai secured benem 
leaie* 

A lease by the Municipality not In confo^y 
with Ss. 68 and 69. Madras District MnniwPj" 
ties Act. and S. 107, T. P. Act. is invaUd. 
suit based on it oanDot be dismissed on sDcb 
nical grounds; if the lessee has seouted th® ^ 
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of the lease, the Muoicipalit; is entitled to relief 
under 8. 65, Contract Act. [P748C2] 

S. K. Ahmed Meeran —for Petitioner. 

P. N. Marbhandam Pillai — 

for Respondent. 

Order. — This revision arises from a 
decree passed in a suit filed for recovery of 
two cists for November and December 1934 
under a lease dated 22Dd March 1934 
(Ex. A) executed by the defendant in favour 
of the Tinnevelly Municipal Council under 
which the right to collect the fees of 
slaughter houses and fish bazaars was let 
by the latter to the former. The right to 
collect fees for the above mentioned places 
amounts to a profit arising out of land and 
falls within the definition of immovable 
property as given in S. 3, Cl. 2a, General 
Clauses Act. It would therefore fall within 
the definition of a "lease” as defined in 
S. 106, T. P. Act and would require to be 
executed by both the lessor and the lessee 
under S. 107 of the Act. The lease was for 
one year but inasmuch as a yearly rent 
was reserved, it could only be made under 
a registered instrument, although one.fourth 
of the rent was paid by the lessee in advance 
at the time of the execution of the lease 
and the remaining three.fourths was re. 
coverable in nine monthly instalments. It 
is true that the lease was executed by the 
lessee and presented for registration by 
him, but at the time of the registration it 
was not executed on behalf of the lessor, 
although certain signatures purporting to 
be those of the President and two members 
of the Tinnevelly Municipal Council ap. 
pear to have been put after registration on 
the document itself. This is clear from the 
registration copy of the lease filed on behalf 
of the defendant. 

It would thus follow that the lease fails 
Ito fulfil the requirements of 8.107, T. P. 
Act and would therefore be invalid. The 
counsel for the respondent has tried to 
meet the contention by characterizing the 
nstrument (Ex. A) as an agreement to 
lease. But the tenor of the document leaves 

?u within 

the definition of a lease and not that of a 
mere agreement as suggested by him and 
found by the lower Court, This interprets, 
tion receives its support also from the fact 
that an agreement to let the right to col. 
loot fees from slaughter houses and fish 
bazaars was executed on 8rd January 1984 
and has been produced by the plaintiff 
\Ez. 0), Moreover, this is a contract of 
more than Bs. 1000 and the sanction of the 


Municipal Council had to be taken under 
S. 68(2), Act 5 of 1920 before it was made. 
A copy of the resolution of the Municipal 
Council authorizing the President or the 
members to execute the lease as required by 
S. 68, District Municipalities Act has not 
been produced on behalf of the plaintiff 
and in the absence of any such authority it 
would be difficult to hold — even if the 
registered lease deed was signed by the 
President and two other members — that 
they did so under the authority of the 
Municipal Council. 

These are not the only objections which 
have been raised on behalf of the peti. 
tioner. His counsel further contends that 
the lease is unenforceable as it does not 
comply with the provisions of S. 69, Dis. 
trict Municipalities Act, under which the 
lease has to be signed by two Municipal 
Councillors. The respondent’s counsel urges 
in reply that the lease has been signed by 
them although after it was registered. He 
is not in a position however to state the 
date on which it was signed. It was for the 
Municipal Council to prove that the forma¬ 
lities required by S. 69 were duly observed 
and in view of the only witness who was 
examined on its behalf and whose state, 
meat cannot be accepted, as he stated that 
the signatures of the Councillors were 
placed on the document before registration, 
I cannot assume that the terms of the Sec. 
tion were complied with. Moreover the 
date on which these signatures were placed 
on the lease had to be established. The 
Municipal Councillors cannot be held to be 
entitled to sign a contract at any time — 
even if they do so after years and just 
before the institution of the suit, this 
would be unreasonable. A contract cannot 
remain in a state of suspended animation 
for an indednite period. It should therefore 
be signed by them in my opinion either 
almost immediately or within such a period 
as may not be considered to be unreason, 
able in the oircumstances of the case. 

The penalty for the omission of this for. 
mality is provided in 8.69 (2) which declares 
a contract made otherwise than in confer, 
mity with the provisions of 8. 69 and the 
last preceding Sections, to be not binding on 
the Municipal Council. It has been argued 
that this provision only means that the lease 
is not binding on the Municipal Council but 
it does not lay down that it would not be 
binding on the other party. In other words 
the contention is that it is not enforceable 
against the Municipal Oounoil but can be 
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enforced by the Municipal Council against 
the otlier party to the contract. This has 
DO force in my opinion. A contract is a 
bilatoial act and necessarily implies mutua. 
lity. If it is not binding on one party, it 
cannot he held to be binding on the other as 
well. The same view was taken in 30 Mad 
290.^ 58 M L J 377^ and 46 M L W 892.=* 
The conclusion is therefore irresistible that 
the document has not been executed by the 
lessor and fails to comply with the manda¬ 
tory provisions of Ss. 68 and 69, District 
Municipalities .4ct and of S. 107, T. P. Act. 
It cannot, for the reasons given above, be 
held to be enforceable and the action of the 
Municipal Council on the basis of such a 
contract cannot be sustained. 


It has been contended on behalf of the 
petitioner that the document being inad. 
missiblo for want of registration and being 
unenforceable for want of the requisite 
authority of the Municipal Council and in 
the absence of Municipal Councillors' sig. 
natures as required by law, the suit should 
have been dismissed. In reply, the respon. 
dent's counsel tried in the Orst instance to 
invoke the doctrine of part performance as 
defined in S. 63.A, T. P. Act. This is how. 
ever based on a misconception. S. 53. A, 
T. P. Act is generally speaking only avail, 
able to a defendant. It is only in excep. 
tional cases such as in a suit for specific 
performance that it may be availed of by 
the plaintiff. Apart from S. 53.A the doc. 
trine of part performance is not applicable 
to India: see 14 Pat 672.^ This contention 
must therefore be decided against the res. 
pondent. 

The counsel for the respondent tried to 
argue in the end that having secured the 
benefit of the lease, it would be extremely 
unjust to dismiss the plaintiff’s suit on 
merely technical grounds when it is pos. 
Bible to grant relief on the principle under, 
lying S. 65, Contract Act and decree the 
claim as the amount of compensation can 
be very fairly taken to what the defendant 
had agreed to pay each month. On the 
other hand it is contended mainly on tbe 


1. Baman Chetty v Municipal Council of Kum. 
bakonam, (1907) 30 Mad 290=2 M L T 294 

Pillai, (1930) 17 A I R Mad 600=127 I 0 12C 
=53 Mad 952=68 M L J 377. 

8. Municipal Oounoil, Dharapuram y. Moham- 
M L W m!' ’ 26 A I R Mad 00 = 46 

4. ^4 y Jataanaan Jha, (1936) 23 

A X K rat 291—167 I 0 98=14 Pat A70_ 

P L T 481 (F B). 


authorities in (1883) 8 A C 517,^ 30 
Mad 290^ and 37 M L W 429® that the 
grant of relief in the manner suggested by 
tbe plaintiff's counsel would virtually 
reduce the wholesome provision of the 
statute to a nullity. It was further urged 
that it was impossible to pass a decree at 
once as the defendant had suffered heavily 
in consequence of another person carrying 
ou similar trade in the vicinity and that 
the Municipal Council did not help tbe 
defendant in either removing or getting rid 
of him in spite of several representations 
made in this behalf. The counsel for the 
petitioner also stated that evidence in 
regard to the loss suffered by his client was 
not led in the case as his client was advised 
that the suit was not maintainable on the 
basis of the lease which was both inadmis. 
sible and unenforceable. There is a great 
deal of force in these contentions but I 
consider it to be inequitable to permit tbe 
defendant to succeed on the merely techni¬ 
cal objections when he has apparently had 
advantage of the lease and it is possibifl to 
go into the merits of the case on the prin¬ 
ciple underlying S. 65, Contract Act and to 
ascertain if the plaintiff is entitled to any 
relief. I do nob think the invalidity of thft 
lease prevents the Municipal Council from, 
recovering such amount as may be foondj 
to be reasonable in tbe circumstances. Cn, 
the other hand it is impossible for me t 0 | 
decide the case as it stands, on the groundj 
that the rent agreed to be paid by tbo, 
defendant should be considered to be a fair, 
measure of compensation to be awarded; 
under S. 65, Contract Act. There is 
sufficient data before me to adjust equities 
between the parties, if the ground of cotn* 
plaint as urged by the defendant iu 
written statement has any truth at all. 
question as to what amount is reasonable 
has nob been gone into as the case 
ceeded upon the lease alone. 


1 am therefore compelled m a case 
this to sab aside the decree of the lo^® 
Court and remand the suit for a de not' 
trial granting leave to the plaintiff to amen' 
its plaint claiming relief under S. 65, Cop 
tract Aot, to which the defendant wouW^ 
the ordinary course be entitled to pl®*“ 
The parties will then lead such additio^ 


6. Y(5UQg & Co. y. Mayor, etc. of Royal ^5^ 
ton Spe, (1883) 8 A 0 517=52 L J Q B 
49 L T 1=31 W R 926=47 J P 660. 

6. SriyilliputtUE Municipal Ooancil 

ohala Nadar, (1993) 20 A IR Mad 932=* ^ 

I 0 784=37 M L W 429. 
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evidence in the case as they think neces¬ 
sary. In the circumstances of the case how. 
ever, the plaintiff shall pay a sum of Es. 
100 as costs to the defendant which will 
not be taken into account in taxing the 
costs of the suit. The revision petition is 
therefore allowed and the suit remanded 
to the lower Court for disposal according 
to law bearing the directions given above 
in mind. 

C.R.K./d.S. Suit remanded. 


A. I. R. 1938 Madras 749 
Leach C. J. and Lakshmana Rao J. 

Sankara Mining Syndicate Lid., 
Nellore and another — Appellants. 

V. 

Secretary of State and others — 

Respondents. 

Appeal No. 346 of 1932, Decided on 
11th February 1938, against decree of Sub. 
Judge, Nellore, in 0. S. No. 67 of 1929. 

(a) Government of India Act (1919), Sa. 30 
(2), 45—Local Government granting mining 
leates to A and R reserving portion of land 
(referred to as margin) between lands allotted 
teeacb to prevent disputes—Each lessee anxious 
to obtain lease of margin— A obtaining order 
from Local Government granting lease in his 
favour—R appealing to Government of India 
and obtaining a lease in his favour—Suit in¬ 
stituted by A against Secretary of State and R, 
claiming declaration that order granting lease 
to R was illegal and decree for specific per- 
formance of contract alleged to have been 
entered into between him and Local Govern¬ 
ment-Order of Government of India setting 
aside order granting lease to R held intra vires 
under S, 45—As no formal lease was signed and 
executed by Collector, there was no contract 
which could be specifically enforced against 
Secretary of State. 

The Local Government granted two mining 
leases to A and R respectively excluding and reserv- 
Inga Btrip of land, referred to as 'margin', between 
the lands allotted to each, to prevent disputes 
between the two lessees. Each of the lessees was 
anzlouB to obtain a lease of the margin and after 
Mveral petitlonB and appeals by either patty, the 
l^rd of Revenue directed that neither party 
should be given any portion of the margin. A 
•PPealed against the Board’s order to the Local 
wvemment which passed an order directing that 
the margin should be assigned to A after reserving 
a small strip between the two lands. An order was 
J i ^ the^lleotor accordingly and commanl- 

“^1^5 ^ complied with, R 

appMl^ to the ^Temment of India which held 
toat the ^1 ^wrnment had no power to direct 

^ “y particular person 

and that the MW to grant the mining leases was 
dusted under R. 4 of the Mining Rules to the 
Board of The order in Uvonr of A being 

thus held ultra viree, wu oauoellad and the Board 
01 Bnenua granted the learn of the to fi. 


A thereupon instituted a suit against the Secre¬ 
tary of State in Council and R for a declaration 
that the order of Local Government granting lease 
toRwasillegal and fora decree for specific perform- 
ance of the contract for lease of the margin which 
be alleged had been entered into between him and 
the Local Government : 

Beld that the ordinary law of principal and 
agent did not apply. The statutory authority to 
grant mining leases, having passed from the Local 
Government to Board of Revenue by the order 
under R. i of the Mining Rules, the Local Govern¬ 
ment had no power to grant the lease to A. The 
order of the Government of India setting aside 
the Local Government’s order granting lease to A 
was intra vires. S. 45. Government of India Act, 
gave full powers to Government of India to inter- 
fero with the orders of Local Government in such 
matters. By reason of S. 30 (2), Government of 
India Act, the prescribed rules governing the exe. 
cution of contracts with the Local Government, 
not having been complied with and no formal lease 
having been signed and executed by the Collector, 
there was no enforceable contract against the 
Secretary of State in Council ; A T R JPS4 Rom 
217 and A I R 1927 Rang 14, Rel. on. 

[P 762 C 1, 2) 

^ (b) Madras Mining Rules, R. 46 — Words 
‘right of applicant* in R. 46. cannot be read as 
recognition of vested right — Effect of R. 46 
stated. 

The words “the right of the applicant” in R. 46 
cannot be read as a recognition of a vested right. 
TheeSect of the rule is that if the applicant does 
not complete the contract within six months the 
order directing the lease to Issue will lapse unless 
the time is extended. [F 752 0 2] 

S. Srinivasa Iyengar and B. Jagannadha 

Doss — for Appellants. 

Govt. Pleader, The Advocate-General, K. 

Dmamaheswaran and K. Subramaniam 

— for Respondents. 

Leaob C. J. This appeal arises out of 
a suit filed in the Court of the Subordinate 
Judge of Nellore by the appellant against 
the Secretary of State for India in Council, 
(respondent 1), and Yettigadda Audemmai 
(respondent 2), for a declaration that an 
order of the Local Government granting a 
mining lease to Yettigadda Audemma is 
illegal and for a decree for specific per. 
formance of a contract which be alleged 
had been entered into between him and the 
Local Government for a lease of the area 
in suit. In 1903 the Local Government 
granted a mining lease of the area known 
as Survey No. 499 to one E. V. Kuppu- 
swami Aiyar. The lessee subsequently 
transferred this lease to the appellant Com¬ 
pany. In 1904 the Local Government 
granted a mining lease in respect of the 
area known as Survey No. 600 to Ealappa 
Cbetti, the husband of respondent 2. Eal. 
appa Ghetti is now dead and the lease of 
this area has vested in reepondent 2. From 
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responclent 2’s area a strip of land three 
furlongs in length and 133 feet in breadth, 
lying on the boundary of Survey No. 499, 
vras excluded from Kalappa Chetti's lease. 
This area has been referred to as the 
"margin" and I will so refer to it in this 
;udgment. The object in reserving the mar. 
gin was to prevent disputes between the 
two lessees. On oth August 1923 the appel¬ 
lant Company applied to the Collector for a 
lease of the margin. A similar application 
was filed by respondent 2 on 4th Septem. 
her 1923. 

The Collector considered both the peti. 
tions and by an order dated 1st October 
1923 rejected them as he was of the opinion 
that it was not desirable to grant a lease of 
the margin to either of them. Respondent 
2 appealed against this order to the Board 
of Revenue, which confirmed the Collector's 
order on 8th November 1924. Respondent 
2 then preferred an appeal to the Local 
Government, which by an order dated 31st 
July 1925 granted her petition. The appel. 
lant Company was dissatisfied with this 
decision and applied to the Local Govern, 
meat to reconsider it and to grant the area 
to the appellant Company. The Local Gov¬ 
ernment did reconsider the matter and 
decided to cancel the lease of the margin 
to respondent 2 on the ground that its pre. 
vious order was ultra vires and had been 
passed without full knowledge of the fact 
that respondent 2, or her predecessors-in. 
title, bad undermined the margin of the 
land to a considerable extent and had 
extracted mica therefrom. The Local Gov. 
ernment left it to the Collector to deter, 
mine whether any portion of the margin 
should be leased and, if so, to whom. On 
loth March 1926 respondent 2 filed another 
petition asking that a lease of the margin 
be granted to her, and two days later the 
appellant Company applied. The Sub.Col. 
lector thereupon held an inquiry into the 
matter and found that there had in fact 
been encroachment by respondent 2 after 
the Collector's order of Isb October 1923. 
He was however unable to ascertain the 
extent of the encroachment that bad taken 
place and therefore recommended that the 
Collector should allot a moiety of the mar. 
gin to each of the petitioners, leaving a 
strip of 10 feet in breadth between the two 
holdings. The Collector accepted this re- 
commendation, but the parties were dis- 
satisfied with it and further appeals were 
preferred to the Board of Revenue. By an 
order dated 7th February 1927, the Board 


of Revenue reversed the Collector's order 
and directed that neither party should be 
given any portion of the margin. 

The appellant company appealed against 
the Board's order to the Local Government 
which by an order dated 7th May 1927 
directed that the margin should be given 
to the appellant company after the roserva- 
tion of a strip of five links lying on respon. 
dent 2’s boundary. The Local Government 
considered that respondent 2 had forfeited 
any claim to consideration. In pursuance 
of this direction of the Local Government, 
the Collector on 27th March 1927 passed a 
formal order directing that the margin 
originally excluded from Survey No. 500 
should ho assigned to the appellant com. 
pany, after reserving a strip of five links as 
suggested in the order of the Local Govern, 
ment. The order of the Collector was com. 
municated to the appellant company on 
lObh June 1927 and the appellant company 
was required to deposit in the treasury a 
sum of Rs. 3 as a sketch fee and Bs. 100 by 
way of security deposit. Before the order 
of the Collector of 27th March 1927 could 
be complied with, respondent 2 appealed to 
the Government of India and asked the 
Local Government for a stay of all proceed- 
ings pending the receipt of the order of 
the Government of India. The stay was 
granted on 20th July 1927. The orders of 
the Government of India were communi. 
cated to the Board of Revenue in a letter 
dated 14th June 1928. In bhU letter the 
Government of India expressed the opinion 
that as the power to grant mining leases 
had been delegated to the Board of Revenue 
the Local Government could not interfere 
with the Board’s orders so long as the 
Board had acted, whether by granting e 
lease or refusing to grant a lease, and that 
the Local Government could not direct the 
Board bo grant a mining lease to a parti¬ 
cular person. All that the Local Govern* 
ment could do was to give a direction to 
the Board of Revenue that a particular 
area should be assigned on a mining 
In view of this decision the order 
by the Local Government directing 
Board of Revenue to assign to the 
lant company the area was ultra vir®9 ® 


as accordingly cancelled. _ .. 

In accordance with this 
3 vernment of India, the Board of 
t nth October 1928 granted a 
6 margin to respondent 2, 
five links as a visible boundary ^ 
e two areas. On 4bh December 
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formal lease of this area was granted to 
respondent 2. The present suit was filed on 


11th October 1928 for a decree cancelling 
the lease to respondent 2 and granting one 
to the appellant Company. The trial Court 
found against the appellant Company on 
all of its contentions and dismissed the 
suit. Before us three arguments have been 
advanced in support of the appeal. In the 
first place it is said that the Government of 
India exceeded its powers when it cancelled 
the order of the Local Government and 
left the matter open. In the second place, 
it is said that even if the Local Govern¬ 
ment was bound to obey the order of the 
Government of India, the order of the 
Board of Eevenue dated 27th May 1927, 
granting the lease to the appellant Com¬ 
pany, amounted to an acceptance of an 
offer to take the lease on the usual terms 
and therefore there was a binding contract 
which entitled the appellant Company to a 
decree for specific performance. The third 
argument is that, even if there was no con. 
tract in law, the appellant company was 
ontitled to the lease as the mining rules 
recognized that by virtue of the order of 
27th May 1927 it had got a vested right in 
the margin. The arguments involve the 
consideration of certain Sections of the 
Government of India Act. 1919, and cer- 
tain statutory rules. The Government of 
India Act, 1935, does not apply because the 
case concerns events which took place 
before that Act was placed on the statute 
book. S. 28 {1} of the Act of 1919 states: • 

The Secretary of State in Council may with the 
concurrence of a majority of votes at a meeting of 
tbe OouDcil of lodia, sell and dispose of any real 
w personal estate for the time being vested in Hie 
Majesty for the purpose of the Government of 
India, and raise money on any such real (or per- 
fional) estate by way of mortgage, (or otherwise) 
ana make the proper assurances for any of those 
porpoees. 

Section 30 (l) provides that the Gover- 
nor-General in Council and any Local 
Government may, on behalf and in the 
name of the Secretary of State in Council, 
and subject to such provisions or restric- 
M the Secretary of State in Council 
the coDcurreoce of a majority of votes 
« a meeting of the Council of India, pres. 

sell dispose of any real or per. 
Bonal estate vested in His Majesty for the 
Purposes of the Government of India. Like 
Powem are given for mortgaging and the 
P^tmg of assurances. But it has to be 
in mind that with regard to the 
exercise of powers conferred on the Gover. 
nor.Qeneral in Council or Local Govern. 


ment, the exercise must be on behalf of 
and in the name of the Secretary of State 

(2) is in these terms: 

Every assurance aud contract made for the pur* 
poses of sub-s. (1) of this sectiou shall be executed 
by such person aud in such manner as the Gover- 
nor-General in Couuci) by resolution directs or 
authorizes, and if so executed may be enforced by 
or against the Secretary of ^^tate in Council for 
tbe time being. 

The only other Section which this case 
ia concerned with is S. 45 (l) which says : 

Subject to the provisions of this Act and rules 
made thereunder, every Local Government shall 

obey the orders of the Governor-General in Coun¬ 
cil, and keep him constantly and diligently in- 
formed of Its proceeding and all matters which 
ought, in Us opinion, to be reported to him, or as 
to which he requires information and is under his 
superintendence, direction and control in all mat- 
ters relating to the government of its province. 

This sub-section is very wide in its 
application. The Government of India have 
framed certain rules regulating the grant 
of mining concessions, and the validity of 
these rdes is not in question. Under R. I 
no mining lease can be granted by a Local 
Government otherwise than in accordance 
with the rules, except with the previous 
sanction of the Secretary of State for India 
in Council, or with that of the Governor. 
General in Council under any general or 
special authority which he may have re- 
ceived in this behalf from the Secretary of 
State in Council. R. 4 states that for the 
purpose of the rules the Local Government 
may, in provinces where there is a Board 
of Eevenue, delegate to such authority all 
or any of the powers conferred on the 
Local Government by the rules. The 
authority of the Local Government to grant 
mining leases has been delegated to the 
Board of Revenue, and it was for this rea. 
son that the Government of India cancelled 
the order of the Local Government with 
regard to the margin. At one time it was 
thought that the Local Government had 
the power to revise orders of the Board of 
Revenue and a note to this effect was 
inserted in tbe previous edition of the 
"Mining Manual." Tbe deletion of this 
note was however directed by an order of 
the Local Government dated 19th Novem. 
her 1925, the Local Government recog. 
nizing that it had not the power to revise. 

The learned advocate for the appellant 
company contends that inasmuch as the 
rules refer to delegation and not to devolu. 
tion, tbe Local Government mast bedeemed 
to have still vested in it powers of granting 
leues, irrespective of tbe power granted in 
this behalf to tbe Board of Revenue. Tbe 


752 Madras Baluswaiii v. Official Eeceiver, Madura 


acceptanco of this coDteotion would mean 
that in this province there would be two 
authorities with equal powers of granting 
leases. The learned advocate fortheappol. 
lant company would have it that the ordi¬ 
nary law of principal and agent must he 
applied. We are unable to accept this con- 
tention, In our opinion, the statutory 
authority to grant mining leases passed 
from the Local Government to the Board 
of Revenue by the order made under R. 4. 
The Local Government agrees with the 
Government of India that this is the effect 
of the order; and we see no ground for dis. 
puting this. Consequently we hold that the 
Local Government had no power to reverse 
the order of the Board of Revenue granting 
jthe lease to respondent 2. We are also of 
,the opinion that the order of the Govern, 
(ment of India setting aside the Local Gov. 
ernment's order was intra vires. S. 45 
gives the Government of India full power 
jto interfere with the orders of the Local 
,Government in matters of this nature. 
This disposes of the hrst argument. 

With regard to the contention that a 
valid contract bad been entered into by 
the Local Government with the appellant 
company and consequently the appellant 
company is entitled to a decree for speci&c 
performance, we have seen that by reason 
of S. 30 (2), Government of India Act, 
1919, contracts have to be executed by the 
person and in the manner directed by the 
Governor.General in Council and until they 
are so executed they cannot be enforced by 
or against the Secretary of State in Council. 
The short answer to the second argument 
is that the Goveroor.General in Council 
has prescribed rules governing the execu- 
tion of contracts with the Local Govern, 
ment and they required a formal lease to 
be executed by the Collector. They have 
been framed in the exercise of the powers 
conferred by sub.s. 2 of S. 30, and are pub. 
lished in the Manual of Statutory Rules 
and Orders. Therefore, until a formal lease 
has been signed, there can be no enforceable 
contract against the Secretary of State in 
Council. The wording of the sub.section in 
my opinion leaves no room for any other 
'construction; but, if authority is required 
Jit is to be found in 58 Bom 660^ at p. 706 
land in 4 Rang 291^ at p. 300. In this 

1 . Mnnioipal Corporation of Bombay v. Seoretary 
of State, (19S4) 2i A I R Bom 277=^152 I 0 
947=36 Bom L R 568=58 Bom 660. 

2, Seoretary of State v. Obettiar Firm, (1927) 11 
A 1 R Bang 11=981C S23=l Rang 291. 
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case no lease was executed and therefore, 
there is no enforceable contract. The third 
argument hardly calls for serious consi. 
deration. It is based on the fact that R. 46 
of the Mining Rules states: 

If a lease is not executed within six months 
after leave has been granted for it, the right of the 
applicant to such lease shall be held to have 
lapsed, unless the Local Government for special 
reasons consents to grant the same notwithstand¬ 
ing the delay, or considers that the delay is not 
attributable to the applicant. 

Emphasis is laid on the words "right of 
the applicant.” These words cannot be 
read as a recognition of a vested right. The 
effect of the rule merely is that if the 
applicant does not complete the contract 
within six months, the order directing the 
lease to issue will lapse unless the time 
is extended. For these reasons we consider 
that the decision of the trial Court is right 
and the appeal must be dismissed with 
costs, one set to respondent 1 aud one set to 
respondent 2. 

C.r.k./r.m, Appeal dimmed. 


A. I. R. 1938 Madras 752 

Pandrang Row J. 

C. A. V. Baluswami Naidu —Appellant. 

V. 

Official Eeceiver, Madura and another 

— Respondents. 

Appeals Nos. 117 and 118 of 1933, 
Decided on 28th January 1938, against 
orders of Dist. Court, Madura, D/. 22nd 
March 1933. 

(a) Provincial Insolvency Act (1920), S. 37 
—Vesting order can be passed subsequent to 
order of annulment. 

Tbe order that the right, title aud interest of 
insolvent shall vest in the Official Receiver made 
subsequent to the order of annulment is valid : 
A I H 1933 Pat 84, A I B 1934 Lah 468 and 
AIR 1936 Cal 573, Bel. on. [P 753 0 1] 

(b) Provincial Insolvency Act (1920), S. 28 
—After adjudication of deceased father his 
creditor bringing suit without leave of Court 
against his son as legal representative to re¬ 
cover debts due by deceased father—Son’s share 
in family property attached—Suit being again^ 
provisions of S. 28 attachment is invalid and 
son’s share vests in Official Receiver. 

An adjudication was made some time after the 
death of the insolvent. After the adjudication wie 
creditor of the deceased instituted a suit without 
leave of the Court against the son for 
the debts due by the deceased father and , 

the son’s share. The son was sued as a wg 
representative of the deceased father and the oi 
was only against the family property in 
hands : 
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Hc/i that tho suit was against the property of 
the insolvent in the bands of his son though tho 
properties were family properties in which the son 
D&d Ms own sharo. The suit being against the 
provisions of S. 28, the attachmont was invalid 
and hence the son’s share vested in the Official 
Receiver : AI R 1934 Mad 217, Disting. 

[P 754 C 2 : P 755 C 1] 
B. Sifcarama Kao and P. S, Narayana. 

swamy Iyer — for Appellant. 

K. Bhashyam Ayyangar, P. N. Appu. 
swamy Iyer and K. S. Desikan — 

/or Respondents* 
Judgment. A review was granted in 
these appeals as my previou3deci8ion*alIow. 
iDg these appeals was based on the sole 
ground that at the time the Official Keceiver 
attempted to sell the properties, the adjudi. 
cation of the insolvent had been annulled 
and there was no order vesting the property 
in the Official Receiver. It has now been 
discovered—and the fact is not denied— 
that there was such an order, namely the 
order of the Subordinate Judge dated 8th 
December 1927, to the effect that the right, 
title and interest of the insolvent in the 
properties shall revest in the Official Recei- 
ver and that he should sell the same and 
distribute the proceeds among the creditors. 
This order was passed within a month 
after the annulment, the annulment being 
made on 11th November 1927. It was nob 
seriously contended before me though the 
point was not abandoned, that the order of 
0th December 1927 was without jurisdic. 
tion, because it was passed not simultane¬ 
ously with the order of annulment but 
some time later. The point was not pressed 
Mriously because of at least three decisions 
against any such contention, namely 12 
fat 163.^ 15 Lah 698^ and 40 0 W N 
1229.® In view of the fact that this point 
has been dealt with in at least three deci. 
aed cases referred to above, it is, in my 
opinion, unnecessary for me to say more 
on this point than that I agree with the 
oeoisions in those oases and find that the 
order of the Subordinate Judge was per. 
“eotly valid. It follows therefore that the 
ground on which the appeals were origi. 
®ally allowed does not exist, and the 
'^Ppeals were therefore argued as regards 


the other points raised in the grounds of 
appeal. 


•See A I R 1936 Mad 916. 

*• Ohonthmal Bhagfiat v. Jokhlram, (1988) 20 
A J R Pat 84=14110 888=12 Pat 163 = 18 
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BLR 499. 
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f ®J8 = 166 I 0 609 = 40 0 W N 1229 = 
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It appears to have been contended in 
the lower Courts that the adjudication 
order in this case had effect only as against 
the insolvent’s share in the assets of his 
firm and had no effect against his family 
property. That contention has not been 
repeated before me and I need nob deal 
with it further than to say that I agree 
with the Courts below in dismissing that 
contention. The point argued before me in 
these appeals is that so far as the son’s 
share at least is concerned, it must be held 
that the OflScial Receiver has no power to 
sell because of the attachment in execution 
of the decrees obtained by the appellants 
against the son and the subsequent sales 
in Court auction in their favour. The revest¬ 
ing of the properties in the Official Receiver 
puts an end to the case of the appellants 
so far as the father’s share in the proper, 
ties is concerned. But it is contended that 
the son’s share stands on a different foot, 
ing because, though the power of the father 
to sell the son’s share, which is admittedly 
the father’s property vested in the Official 
Receiver on adjudication, nevertheless, that 
power is lost and cannot be availed of by 
the Official Receiver by reason of the 
attachment of the son’s share. The pro. 
position is not seriously contested that if 
there is a valid attachment of tho son’s 
share, the Official Receiver cannot avail 
himself of the father’s power to sell the 
sons share for the satisfaction of his pro¬ 
per debts. The question therefore has been 
argued whether there was in this case any 
attachment of the son's share and if so 
whether it is valid and binding on the 
Official Receiver. Actually what happened 
in this case was, there was an adjudication 
on 26th November 1923 some time after 
the insolvent had died, the death having 
taken place in 1922. After the adjudica. 
tion, the appellants, or to be quite accurate, 
Baluswami Naidu and Abbas Rowther, 
instituted suits against the son for recovery 
of debts due by bis deceased father though 
these were debts which could have been 
proved in insolvency and in respect of 
which therefore no other legal remedy was' 
permitted by law so far as the property of 
the insolvent was concerned. Section 28, 
snb-s. (2}, Provincial Insolvency Act runs' 
as follows: 

On the making of an order of adjodloatloD, the' 
whole of the property of the Insolvent shall vest 
In the Coart or In a reoelver as herdnafterprovlded* 
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rtnd shall boC':ine divisible among the creditors 
and tliL-roaitiT, • xcept as provided by this Act, no 
creditor ti’ whom the insolvent is indebted in res- 
p-.'ct nf iiiy debt provable under this Act shall 
duriu 4 !lio pendency of the insolvency proceedings 
hivi' ;iiy remedy against the property of the 
in-: Ivent ia respect of the debt or commence any 
.-uil or other legal proceeding except with the 
le.ive of the Court and on such terms as the Court 
may impose, 

and there U no doubt (l) that the debt in 
respect of which tho suits were launched 
against the son were debts provable under 
the Insolvency Act, (2) that tho insolvency 
proceedings were pending at the time the 
suits were instituted and (3) that leave of 
the Court had not boon obtained for the 
suits. The only question that remains is 
therefore whether the suits were directed 
against the property of the insolvent. The 
decrees passed in the two suits show that 
the claim of the plaintiffs was in respect of 
promissory notes executed by the deceased 
father and that the son was sued as tho 
legal representative of bis deceased father. 
The decree in one suit was to the effect 
that the son should, out of his father's 
assets, pay the sum decreed, while in the 
other suit the decree was to the effect that 
the plaintiff do recover from the family 
property of the father in the hands of the 
son. It would therefore appear that these 
suits were really directed against the pro. 
perty of the deceased insolvent in the bands 
of his son, though these properties were 
family properties in which the son had bis 
own share. 1 am unable to say that these 
suits were not suits directed against the 
property of the insolvent in respect of 
debts due by the insolvent and provable 
in the insolvency. It is no doubt possible 
in abstract theory to split the suits into 
suits against the insolvent's share in the 
family property and suits against the son’s 
share in the family property, but that is 
not how the suits were framed and the 
decrees were made. The suits were suits 
against the properties of the insolvent in 
the hands of bis son, and it must be 
remembered in this connexion that the 
debts of the father were such that the 
whole of the family property including the 
son's share was liable for them. Sec. 53, 
Civil P. C. provides: 

For the purposes ol Ss. 50 and 52 (of the samo 
Code) property in the hands of a son or other des¬ 
cendant which is liable under Hindu law for the 
payment of the debt of a deceased ancestor, in res¬ 
pect of which a decree has been passed, shall be 
deemed to be property of the deceased which has 
come to the bands of the son or other descendant 
as his legal representative. 


Section 52 of the Code provides : 

Where a decree is passed against a party as the 
legal representative of a deceased person, and the 
decree is for the payment of money out of the pro¬ 
perty of the deceased, it may be executed by the 
attachment and sale of any such property. 

It must be presumed, in the absence of 
the orders of attachment and of sale, that 
in these cases the property that was attach, 
od was the property of tho deceased father 
in the hands of the son and that it was 
this property that was sold. It follows 
therefore that what has taken place is 
something which is directly prohibited by 
S. 28, sub s. (2), Provincial Insolvency Act, 
and I am unable to see why when there- 
has been a definite infraction of the law, as 
in this case, the proceedings which were 
obviously carried on in defiance of the law 
should be so split up in order to extract 
therefrom a part which might with some 
plausibility be argued be not definitely 
prohibited by the law. In other words, I 
do not see why suits which were really 
against the entire family property should 
be regarded as being also in part suits 
against the son’s share even when no relief 
was sought against the son personally. The 
son was sued only as the legal representa- 
tive of his deceased father and the claim 
was only against the family property in 
his hands. Considerable reliance was placed 
by the advocate for the appellants on 66 
M L J 412.* But that was a case in which 
there was a valid attachment before adjudu 
cation, an attachment to which no objec¬ 
tion could be taken at the time it was made. 
It was only the subsequent adjudicatioa 
that made any difference so far as the 
attachment was concerned. What was held 
in that case was that when there was a 
valid attachment of the entire family pro¬ 
perty before the adjudication of the father, 
the power to sell the son's share does not 
vest in the Official Receiver on adjudication. 
This proposition is not contested, and it 
does not apply to the present case where the 
validity of the attachment at the time it 
was made is attacked as being opposed to 
the provisions of S. 28, sub-s. (2), Provin¬ 
cial Insolvency Act. As observed by the 
learned District Judge, the filing of the 
suits against the son in respect of the debts 
of the father who had been adjudicated an 
insolvent was obviously dictated by a desire 
to benefit the plaintiffs at the expense of 

4. Official Receiver, Coimbatore v. 

Chettiar. (1934) 21 A I R Mad 217 = 1481U- 

787 = 66 M L J 412. 
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the general body of creditora, and there is 
no reason why this reprehensible tendency 
on the part of individual creditors to steal 
a march over others when the debtor hag 
^become an insolvent should be encouraged 
|by what may be called ‘splitting hairs’ in 

I am of opinion that the judgment of the 
District Judge in these cases is substan- 
tially in accordance with law; in any case 
I am not at all satisfied that the judgment 
of the District Judge is vitiated by any 
error of law. The appeals are therefore 
dismissed with costs. 


C.R.K./D.S. 


A'ppeah dismissed. 
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Venkatasdbba Rao and 
Abdur Rahman JJ. 

Bdtnaswami Nedar and others — 
Appellants. 

y. 

Prince of Arcot's Endowments, Trichino* 
poly — Respondent. 

Appeals Nos. 324 of 1933 and 88 of 
1934, Decided on 30th March 1938, against 
decree of Sub. Judge, Trichinopoly, in 0. S. 
Nos. 84 and 109 of 1931. 

f Civil P. C. (1908), 0. 1, R. 8-Repre«en. 
tahve suit lies m respect of declaration and 
injunction but not in respect of actions of debt, 
money claims, or liabilities in contract or tort 
-Suit under O. 1, Rule 8 against defendants 
representing large number of villagers holding 
aaraiyedu tenure — Decree for consolidated 
lum representing mesne profits cannot be passed 
^Decree for possession, declaration and in- 
junction can be pasieds 

The procedure pertaining to representative euits 
»8 inapplicable to aotione of debt, to money claims 
M to liabilities in contract or in tort : (2928) 1 
i B 668 and (2914) 2 KB 980. Bel. on. 

. (P 766 0 2; P 756 C 11 

A representative suit will lie as much In respect 
W a declaration as for an Injunction : (2928) 2 
* a 668, Bel. on. [P 755 q 2] 

Where certain defendants are sued under 0 . 1 , 
M. 8 , as representing a large nnmber of vUlagets 

tK » °L * called karalyedu on the ground 
JMt they have taken nnlawiol possession ol (he 
J*nd, a decree for a consolidated sum as represent* 
IS**?® oauaot be passed. In so far 

J* for possession, different consldera* 

oni apply. The facts are common, giving rise (0 
e same UablUty In regard to each member. 
iiS? ^ dlfflottlty In ezeenting the decree 
« L*.. either on the record or absent; 

15! nS! Indlvidoal does not differ from 

we liability of another. The absent members have 

of tbe 

ojnwd detondanu and of each other. Hence a 
wree (or possession, declaration and Injunction 

[P766 0 2] 


A. V. Narayanaswamy Iyer — for 
Appellants. 

T. M. Krishuaswamy Iyer and A. Bala, 
subramania Iyer — for Respondent, 


s 

1 Yenkatasubba Rao J —Mr. Narayana. 

swami Iyer, the appellants’ learned counsel, 
I set himself to the task of showing that 
the judgment is wrong from the judgment 
I itself, as beyond the pleadings nothing has 
; been printed. His contention, that the 
lower Court's view that the lands form 
part of an estate, or that they answer 
the description of “old waste,” is wrong, 
does not require serious notice, as we can.' 
not discover from the judgment that the 
appellants had any sort of possession, whe¬ 
ther under the Act or outside it, which 
would confer on them any legal right. 
Then as to his next contention, the facts 
are briefly these: The defendants were 
sued under 0.1, R. 8, Civil P. C., as repre- 
senting a large number of villagers (about 
150 in number) too numerous to be indivi. 
dually impleaded. In the plaint it is stated 
that io pursuance of a conspiracy, they 
combined in order to deny the plaintiff’s 
title and to take unlawful possession of the 
land. All that we need say is, that it does 
not appear from the judgment that this 
allegation has been made out. But we 
think on the facts as found, the plaintiffs 
were entitled to have recourse to 0. 1, 

R. 8. The fact seems to be that the tenure 
obtaining in respect of the lands held by 
the defendants is that which goes by the 
name of karaiyedo. Under that system 
the lands are temporarily cultivated in 
separate shares by the cosharers and are 
subject to periodic re-distribution. The 
defendants’ case, as may be inferred from 
the meagre record, appears to be that in 
virtue of their holding certain other lands 
in the village under karaiyedu form, they 
are entitled to similar rights in the suit 
land. That is to say, the right of the whole 
community extends to the whole land and 
the right of each member is similar to the 
right of every other. 

We are therefore inclined to think that 
there is sufficient community of interest as 
to render the Bale applicable. Even so, the 
lower Court in our opinion is wrong in 
passing a decree for mesne profits. Though 
the point is not covered by Indian antbo. 
rity, the law seems quite clear under the 
corresponding English rule, that the proce. 
dure attaining to representative suits is 
inapplicable to actions of debt, to money 
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claim:j or to liitbilities in contract or in 
tort. Tho I'l'inciido has lieen lucidly ex. 
I'Uiiv’i, tlie authorities have l)een 
fuliv V'‘v;<.'wod, by Fraser .T. in llardte and 
Ln- ’ V. whose judgment lias 

uphold bv the Court of Appeal; (1028) 
J K R 6(i3.- (1914) 2KB 930^ is one of 
tlie several cases cited by the learned 
•Tudj’o. In a common law action of debt for 
professional services rendered, the plaintiff 
sued four named defendants on their behalf 
and on behalf of all other members of an 
incorporated relifiious society, most of the 
member.s of which resided abroad. Buck- 
ley fj. J. observed in the course of his 
judsmeut in (1914) 2KB 930^: 

If this ord^r b.ad not been appealed, and the 
plaintif! had gone to trial and asked for judgment, 
what judgment could be have obtained? At the 

most au order against these four persons. 

But when be bad obtained bis judgment, bo could 
have bad execution only against the share of 
those persons in that property. There is nothing 
roprosentativo about that. (Pago 935). 

Then the learned Lord Justice goes on 
to point out the distinction between an 
action for declaration and an action of debt: 

The plaintiS has not asked for any declaration 

of right.which, if affirmed in his favour 

could bo enforced against individual members of 
the class. He is only suing for money, for which 
be wants judgment against certain persons, and be 
wants by this order to bo in a position to say that 
be is pursuing bis remedy against persons who are 
not parties in the sense of being parties ou the 
record. It is true that Mr. Lowentbal has dis¬ 
claimed that if he got judgment iu this action 
he could enforce it against a person who is not a 
party ; but that is not the question for our deter¬ 
mination. Wo have to determino whether this 
action ought to go on as that execution could 
be maintained against all the persons represented. 
In my judgment that would bo impossible (cited 
in (1926) 1 KB 6632 at pp. 681 and 685). 

Sargenf; L. J., while upholding the judg. 
ment of Fraser J. in the case of Hardie^ 
already referred to, after adverting to two 
important decisions (one relating to contract 
and the other to tort) declares; 

The judgments of this Oourt in both these 
reported oases show decisively bow impossible it is 
that the named defendants can adequately repre¬ 
sent for the purposes of defenco the different 
individual members of the Association, since these 
individuals may obviously have defences separate 
and distinct from those of the named defendants 
and of each other (P. 699). 

In the present case the Judge has granted 
a decree for a consolidated sum as repre. 

1. (1927) 96 L J K B 778=43 T L R 477. 

2. Hardie and Lane Ltd. v. Chilton, (1928) 1 KB 
663 = 96 L J K B 1040 = 71 8 J 664 = 43 
T L R 709=138 L T 14. 

8 . Walkr • V. Sur. (1914) 2KB 930=83 L J K B 
1188=109 L T 883=30 T L R 171. 


senting the mesne proOts. It is to be held 
that each individual of the 150 odd villagers 
is liable for mesne profits in respect of the 
entire land, although under the karaiyedu 
form of enjoyment, no ryot is in occupation 
of more than a fractional share of the 
whole land. The injustice of such a decree 
is obvious and the principle of the English 
decisions already quoted clearly applies. 
Nor can the decree in this respect be main, 
tained as against the named defendants, no 
attempt having been made to apportion the 
liability, as what has been found due is the 
amount supposed to be payable by the 
entire group. We say nothing as to the 
plaintiffs' right to recover mesne profits, 
future or subsequent, in any separate pro¬ 
ceeding; with that we are not concerned 
and we express no opinion on that matter. 

In so far as the decree is for possession, 
different considerations apply. The facts are 
common, giving rise to the same liability in 
regard to each member. Let us apply the 
test laid down by Buckley L, J. There can 
be no difficulty in executing the decree 
against the person either on the record or 
absent; the liability of one individual does 
not differ from the liability of another—-all 
being equally liable to be ejected. Then 
again, can it be said in the words of 
Sargent L. J. that the absent members have 
defences separate and distinct from those 
of the named defendants and of each other? 
Here also the answer must be in the nega¬ 
tive. In so far as the decree is for posses. 
sioD, it should, wo thiuk, be upheld. From 
the judgment of Fraser J. cited above, it is 
clear that a representative suit will lie as| 
much in respect of a declaration as for an' 
injunction: (1928) 1KB 663^ at p. 686. In 
respect of these two reliefs also the lower 
Court's decree must be confirmed. In the 
result, in Appeal No. 324 of 1933, the decree 
of the Court below is affirmed except in so 
far as it pertains to the recovery of mesne 
profits; that portion of the decree, as already 
stated, is vacated. The order of that Court 
in regard to costs is maiutained; in the 
appeal each party will bear his costa. As to 
Appeal No. 88 of 1934, it is dismissed with 
costs. 

C.R.K./d.s. Order accordingly 
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Alagar Eaja and Petitioners. 

V. 

Narayana Raja and another — 

Respondents. 

Civil Misc. Petn. No. 165 of 1938, 
Decided on 8th March 193S, against decree 
of Sub.Judge, Ramnad at Madura, in A. S. 
No. 74 of 1933. 

(a) Civil P. C. (1908), 0. 22, R. 10 - Term 
suit in O. 22, R. 10 includes appeal au)d second 
appeal following on decree. 

The term suit in 0. 22, B, 10 includes an appeal 
and second appeal following on decree and the 
clause ‘‘the suit may, by leave of the Court, be 
continued" in 0, 22, R. 10 means also that the 
appeal and the second appeal arising on the decree 
in the suit may be continued by or against the 
person who has acquired the interest. [P 758 C 1] 

(b) Benami -Benamidar—Right of. 

A benamidar is entitled to enforce bie rights, 
whatever rights he possesses under his deed. 

[P 758 C 2] 

N. R. Raghavachari for K. Aravamudha 
Ayyangar — for Petitioners. 

V. Ramaawami Iyer, K. V. Sesha lyen. 
gar and R. Subramania Iyer — 

for Respondents. 

Order. — The question for decision in 
this petition arises in connexion with a 
second appeal the parties to which have 
reported compromise in the matter. The 
petitioners whose petition I shall describe 
presently have applied to be brought on 
the record and to defend the second appeal 
in lieu of the respondent in the appeal. 
They claim to be entitled to do this under 
0. 22, R. 10, Civil P. C., viz. on the ground 
that they have acquired an interest in the 
subject.matter of the suit which is in dan. 
ger of being injured by the proposed compro. 
miseof their transferor, the respondent. The 
fwts of the case are as follows: The plain¬ 
tiff in this suit had three successive mort. 
g&ges on the same items of property, viz. 
Survey No. 80 measuring 93 cents, Sur. 
vey No. 79 measuring 17 cents, and another 
piece of land and a house. These two lat- 
ter items are not particularly specified in 
the pleadings and their identity is not of 
uy importance. The plaintiff in the suit, aa 
I have said, was the mortgagee of this pro¬ 
perty by mortgages dated ISth ^ptembw 
1923, 8rd Angnst 1927 and last a mortgage 
of a later date which is not now apparent 
from the papers in the case. The first of 
the plaintiffs’ mortgage was for Bs. 1500, 
the second was for 600 and the third 
was fmc Bs. 210 and we have the plaintiffs' 


statement in his plaint to the effect that 
on the date of the suit, that is to say in 
1931, these three mortgages amounted to 
Rs. 4000. The defendant was a man entitled 
in respect of a mortgage which was prior 
to all the foregoing mortgages. The mort¬ 
gage extended over Survey Nos. 80 and 79 
and it comprised two other survey num. 
hers which are not the subject of the three 
succeeding mortgages. The original mortga. 
gee had obtained a decree on his mortgage 
and assigned it to the defendant. 

The amount of that decree was Rs. 375 
if paid before 13th August 1929 and Rs. 620 
if paid otherwise. It will be observed that 
even assuming that nothing has been paid 
on this mortgage, the amount due on it is 
only Rs. 620 as on 13th August 1929 and 
I would also observe that the two survey 
numbers which were included in the subse- 
quent mortgages are exactly half the extent 
of land mortgaged in the first mortgage. 
Survey Nos. 80 and 79 are in the aggre- 
gate 1 acre 10 cents. The other two 
survey numbers comprised in the first mort¬ 
gage are of the same extent. Coming to 
the plaintiffs’ suit, the object of it was to 
obtain a declaration that the assignment of 
the decree on the first mortgage to the 
defendant was purely nominal and fraudu- 
lent since as a matter of fact the said decree 
had been discharged. The learned District 
Munsif of Srivilliputtur held against the 
plaintiff on this point but be also held that 
the plaintiff was entitled in equity to ask 
that his properties, viz. Survey Nos. 80 and 
79, should be sold last. The Court evi¬ 
dently meant that the properties which 
were comprised in the three subsequent 
mortgages in favour of the plaintiff should 
in any exeontion proceedings taken by the 
defendant be put up for sale only after 
Survey Nos. 48 and 49. It should be 
remembered that Survey Nos. 48 and 49 
are not inclnded in any of the subsequent; 
mortgages. This decision was appealed 
against by the defendant, representative of 
the first mortgagee. He objected to the 
decision of the trial Court in respect of the 
order by which the plaintiff was given 
the benefit of marshalling and bis appeal 
was dismissed. He is the appellant in this 
second appeal and the respondent is the 
plaintiff in thesnit. The validity of the first 
mortgage is now no longer in qnestion. 

The only qnestion for consideration in 
the second appeal was whether the order 
of the Ooorts below in the matter of mar. 
ehalling was correct and that question has 



758 Madras 


In ro S. S. 

been settled between the parties, by their 
arrivin,:; at a compromise. The compro. 
mi-ic is evMonced by a memorandum s^ned 
by the paities and by their learned advo- 
eaies and it is to the effect that the plain, 
tiff in consideration of a cash payment of 
lis. 410 agrees that the defendant shall 
execute his decree by selling the property 
in any order he likes. Now coming to the 
position of these petitioners, they during 
the pendency of the suit in the trial Court 
took an assignment from the plaintiff of 
the first two of the plaintifl's’ mortgages, 
that is to say the mortgages of 1923 and 
1927 the face value of which is Rs. 2300. 
They apply to be allowed to continue the 
second appeal since of course the order 
for marshalling which the plaintiff has 
obtained is very much in favour of these 
petitioners. The only question I have to 
decide is whether these parties who now 
claim to continue the second appeal can be 
allowed to do so. The case, as I have said, 
appears to be governed by 0. 22, R. 10, 
Civil P. C., which is as follows: 

In other cases of an assignment, creation or 
devolution of any interest during the pendency of 
a suit, the suit may, by leave of the Court, bo 
continued by or against the person to or upon 
whom such interest has come or devolved. 

It seems to me that there are two ques. 
tions for decision arising out of the terms 
of this Buie. The hrst is, does the suit 
include an appeal and second appeal fol¬ 
lowing on decree ? Sub.r. (2) is; 

The attachment of a decree ponding an appeal 
therefrom shell be deemed to be an Interest entitl¬ 
ing the person who procured such attachment to 
the benefit of sub-rule (1). 

It appears to me that in sub-r. (2)th0 
beneSt indicated was the right to oppose or 
support the pending appeal. I think there, 
fore that in 0. 22, B. 10 the clause “the suit 
may, by leave of the Court, be continued” 
means also that the appeal and second 
appeal arising on the decree in the suit 
may be continued by or against the person 
who has acquired the interest. The second 
question for decision is whether these peti. 
tioners are as a matter of fact persons who 
have acquired an interest in the subject- 
matter of the suit now under decision. The 
object of that suit was to protect S. Nos. 80 
and 79. The plaintiff desired to get rid of 
the first mortgage entirely. He did not 
succeed in doing so but in the result he got 
a very favourable order, viz. that S. Nos. 
80 and 79 should not be sold before S. Nos. 
48 and 49 were sold by the decree, holder 
in the first mortgage suit. In his plaint the 
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plaintiff described the value of this protec. 
lion which he claimed as Bs 4000. During 
the suit, as I have explained, he transferred 
to these petitioners the major portion of the 
interest which be possessed in the pro. 
perty. In fact he transferred mortgages of 
the face value of Rs. 2300 retaining for his 
own interest only the last mortgage for 
Bs. 210. He fought the case upto the stage 
of first appeal thereby fighting not only his 
own battle but that of these petitioners. 
Now at the stage of second appeal he 
withdraws on being satisfied with a cash 
payment amounting probably to the whole 
of the money due on bis last mortgage. 

In these circumstances I think it is obvi. 
ous that these petitioners have a very 
substantial interest in the suit. The order 
which I would have to pass if I accepted 
the compromise would prejudice these peti. 
tioners and entirely wipe out the benefit 
which accrued to them by reason of the 
decrees of the lower Courts. Other things 
being equal, I think the petitioners are 
entitled to bo brought on the record and to 
continue this second appeal. It is objected 
however by the learned advocate for the 
respondent, i. e. the plaintiff in the suit 
that the assignment in favour of these peti¬ 
tioners is entirely benami. I do not think 
it necessary to enter into an inquiry on that 
point. The assignment is admitted to be 
true, that is to say the assignment of the; 
two mortgages of 1923 and 1927. A 
benamidar is entitled to enforce his rights 
whatever rights he possesses under his deed. 
In the result the petition is allowed. 

C.R.K./r.M. Petition allowed. 
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Horwill J. 

In re S. S. Batliwala 
Accused—Appellant. 

Criminal Appeal No. 645 of 1937, Deci¬ 
ded on 14th March 1938, against the order 
of Sess. Judge, Nellore Division, in Case No. 
34 of 1937. 

(a) Criminal Trial-Sanction to prosecute — 
Order of sanction containing merely a request 
to Deputy Inspector-General as head of C. I. 
to depute officer of Inspector's rank to file com¬ 
plaint — Complaint filed by Inspector deputed 
by Superintendent, Special Branch, C. 1. D., i* 
properly filed. 

Where the order sanctionlDg the prosecution for 
sedition contained merely a request to the Deputy 
lospector-Qeueral as head of the C. I. D. to depute 
a certain officer not below the rank of lospeotoe to 
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file the complaint and a complaiDt is filed by the 
Inspector deputed by the Superintendent, Special 
Branch. C. I. D.. the prosecution is properly filed, 
though the Inspector is not deputed by the Deputy 
Inspector himself, as there is no intention on the 
part of the Government that the Inspector of the 
Deputy General’s choice only should file the com¬ 
plaint : 8 Bom-II G R 32. Listing. [P 760 C 2] 

(b) Government of India Act (1935), S. 49 
(1) — Governor not required to consult bis 
Ministers before performing executive acts — 
Governor exercising bis individual judgment 
though not required to do so—Still his act can¬ 
not be questioned. 

There Is no provision in the Act which requires 
the Governor bo consult his Jlinisters before per¬ 
forming executive acts. The Instrument of Instruc¬ 
tions implies that be should consult bis Ministers; 
for without coDsultiog them, he would not be able 
to be guided by their advice ; but he is not legally 
'required to do so. The remedy for any unconsti¬ 
tutional act on the part of the Governor is not 
legal action but constitutional action—the resig- 
nation of the I^Iinistors if they consider that the 
Unconstitutional act of the Governor Is of suffi¬ 
cient importance to warrant their resignation, and 
a request that the Governor be recalled. 

[P761C2) 

In the case of a sanction to prosecute under 
B. 196, Criminal P. C., the Governor is certainly 
•not required to esercUe his individual judgment ; 
but that does not mcau that In exercising bis 
individual judgment he is acting unlawfully and 
that his act can be called in question In a Court 
■of law. (P 763 C 1] 

(c) Government of India Act (1935), S. SO 
•(3) — Prohibition contained in S. 50 (3) it 
g[eneral. 

The prohibition contained in S. 60 (3) that any¬ 
thing done by the Governor shall not ^ qaestioned 
on the ground that be ought or ought not to have 
acted in bis discretion or ought not to have exer¬ 
cised bis individual judgment Is a general one and 
not confined to oases In which the question arises 
whether any matter is or is not a matter as res¬ 
pects which the Governor Is required to act in his 
■discretion or to exercise bis individual judgment. 

[P 761 C 2 ; P 762 C Ij 

td) Governor — Powers of — Self-governing 
dominion — Governor needs extraordinary 
powers to interfere in case of grave crisis 
though such powers are rarely exercised. 

The Governor of a small colony inhabited by 
primitive and backward peoples has very muofa 
less power than the Governor-General of a self- 
governing dominion, the reason being that In the 
former the Government is carried out personally 
by the Governor and the officials salMtdinate to 
him : but in the case of a self-goverDiog dominion 
where the Government Is, In practice, In the 
sands of the people, the Governor needs extraordl- 
sary powers to Interfere where a grave crisis 
orlsM ; but these extraordinary powers be rarely 
OSes. [P762 0 2J 

(•) Penal Code (1860), S. 124.A- Report of 
^Mrt-hand writer — Short-hand writer neither 
nUsing nor misunderstanding very much, but 
^mmitting a few mistakes in recording and 
^nascribing -r- Report is relieble though undue 
uDportcnce to parUcuIar sentence b net safe. 


No doubt every short-h.ind writer is fallible and 
may make a few mistakes (e. g. grammatical) 
both in the recording of the subject-matter of the 
speech and iu transcribing the short-hand notes. 
But if he has neither missed nor misunderstood 
very much, the report of the short-hand writer 
may be relied upon as accurately reproducing in 
substance and in words what the accused actually 
said in the speech, though it would not be safe to 
attach undue significance to any particular sen¬ 
tence. [P 762 C 2; P 763 C 1] 

(f) Pena! Code (1860). S. 124-A - Seditious 
speech—Test. 

A man may make ninety-nine noD’seditious 
speeches, yet his hundredth speech might be full 
of sedition. [P 763 C 1] 

^ (g) Penal Code (1860), S. 124-A — Essen¬ 
tials of — Speech is to be adjudged not by the 
views of accused or his political party — Advo¬ 
cacy of principles is not sedition but adoption 
of methods and modes intended to cause dis¬ 
affection towards Government is—It is possible 
to express dissatisfaction with Government 
without exciting disaffection. 

A Court cannot take account of the principles of 
a political party and declare that ai3 oQence which 
is punishable under the Penal Code is not an 
offence because it does not contravene the prin¬ 
ciples of that party. Moreover it is not the advo¬ 
cacy of certain principles—however extreme they 
may be—that the law punishes, but the adoption 
of methods of address intended to cause disaffec¬ 
tion towards the Government established by law 
or to bring that Government into hatred or con¬ 
tempt. It Is quite possible to express dissatis¬ 
faction with the Governmeut without exciting 
disaffection and a speech will have to be judged not 
by tbe political views of the accused or bis party, 
but by tbe purpose of the accused in expressing 
those opinions in the way be did. Fair criticism 
of the Government is no offence ; but the question 
the Court has to decide is whether the speech of 
tbe accused indicated an intention to promote 
hostility and ill-will towards the Government. If 
a person attempts to bring tbe Government into 
hatred or contempt or to excite disaffection to¬ 
wards It, force and violence are encouraged which 
may lead to a conflict with tbe authorities with 
the certainty that there will be a grievous loss of 
life. 8. 134-A is intended as much to protect the 
people against agitators as it is to maintain tbe 
stability of tbe Government. [F 763 0 1, 3j 

The accused began hie speech by a elsnderous 
attack on the local zamindar exploiting tbe local 
grievances. Then he dilated on tbe poverty of 
tbe people and said : "The peasantry was being 
ground down in poverty and even a dog will turn, 

U you go on beating too mnob.’' He made fre¬ 
quent references to the story of a rebel, who bad 
similarly exploited tbe local grievances and 
brought about a rebellion relieving tbe distress of 
tbe poor by looting treasuries, but did not give bis 
history at once. He gave tbe history of tbe British 
occupation of India and compared tbe British to a 
guest with a snake in his heart and tbe eamin- 
dat's ancestor to a traitorous brother who helped 
to Impoverish bis bretheien,and proceeded: "What 
are your feelings for (he man tbongh he is your 
brother, flesh of your flesh and blood of your 
blood ? I ask you what are yonr feelings first 
towards your brother and then towards tbe 
marattdar, tbe d^it, the man with the serpent'-s 
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heart who came a-; a guest to jour house? What 
are your feelings towards these two?” Then be 
began a hishly coloured story of the rebel hero, 
who eu.ibled the people to rise against oppression, 
Ih' s( ry containing contemptuous references to 
th police, and stating that they v/ore paid to 
>lioot people. Then be said there were thousands 
of persons like the rebel determined not onlv to 
drive out the Britisher, take charge of the trea¬ 
suries, but also to kill the poisonous snake sitting 
in the heart of the British Imperialism. He con* 
eluded : "All India is organizing. Kverybody is 
organizing bo that when the final fight comes, we 
shall kick these Britishers out”: 

Held that though the spe.iker was entitled to 
abuse the British, the speech was a direct incite¬ 
ment to the people to violence against the Govern¬ 
ment established. [P 764 C 2 ; P 765 C 1] 

B. Jafiannadha Das for S. Suryapra- 
kasam —for Appellant. 

Public Prosecutor — for the Crown. 

Judgment. — The appellant, a member 
of the All-India Congress Socialist Party, 
has been convicted by the Sessions Judge 
of Nellore of the offence of having delivered 
a seditious speech punishable under Sec. 
124.A, I. P. C. The accused had toured 
throughout the Andhra Desa doing propa. 
ganda work on behalf of his party; and the 
speech in question was delivered at Yen. 
katagiri at the end of his tour. Two preli. 
minary objections have been raised with 
regard to the validity of the prosecution. 
The 6rst point taken is that there was no 
proper sanction, in that His Excellency the 
Governor did not consult hig Ministers—as 
be was bound to do before sanctioning the 
prosecution and. secondly, that the prose. 
cutioD was not filed in accordance with the 
order sanctioning the prosecution, in that 
the Circle Inspector who filed the complaint 
was not deputed by the Deputy Inspector. 
General of Police, C. I. D., as required by 
the sanction order, but by the Super, 
intendent, Special Branch, C. I. D. The 
second point can be briefly disposed of. 

Para. 2 of the order of the Government is: 

The Deputy Inspector-General of Police, Rail¬ 
ways and C. I. D., is requested to depute an officer 
of the Special Branch, C. 1. D., of the rank not 
lower than that of Inspector of Police, to prefer a 
complaint In the Coart of the District Magistrate 
of Nellore. 

The letter issued in consequence of this 
order, Ex. A, is from A. F. Bulkley Esq., 
Deputy Inspector.General of Police, Bail, 
ways and C. I. D., Madras, to M. R. By. V. 
Ayyasami Naidu Avergal, Inspector of 
Police, Special Branch, C. I. D., Madras. 
The letter authorizes the officer to whom 
the letter was addressed to prefer a com. 
plaint in the Court of the District Magis. 
irate, Nellore, against the accused in respect 


of the speech delivered by him at Venkata, 
giri on 3rd September 1937. The letter was 
signed by Mr. Colebrook, the Superinten- 
dent, Special Branch, C. I. D., not as such 
but' for Deputy Inspector.General of Police, 
Railways and C. I. D.” The body of the 
letter and the words at the bottom, "Deputy 
Inspector.General of Police, Railways and 
C. I. D.,” were typed. The signature of Mr. 
Colebrook and the word ' for” were in ink, 
which is clear proof that Mr. Colebrook 
signed nob on his own account but as one 
authorized to sign on behalf of the Deputy 
Inspector.General of Police, Railways and 
C. I. D. Mr. Bulkley, Deputy Inspector. 
General of Police, is a touring oflicer and 
Mr. Colebrook was the senior oflicer work, 
ing in bis oflSce. There is therefore no rea. 
son to doubt that Mr. Colebrook was 
authorized to sign such orders. Even if it 
was Mr. Colebrook and not Mr. Bulkley 
who deputed Mr. Ayyasami Naidu to file 
the complaint, I should still be of opinion 
that the complaint was properly filed. Thej 
order of the Government contained merelyj 
a request to depute a certain officer of the 
special branch, C. I. D., not below the rank 
of Inspector, to file the complaint. It is 
clear from the order that the Government! 
had no intention that only an Inspector ofj 
Mr. Bulkley’a choice should file the com. 
plaint. He was ordered to depute the 
Inspector because he was the head of the 
C. I. D. Mr. Colebrook was in charge of 
the Special Branch of the C. I. D., of which 
Mr. Ayyasami Naidu was an Inspector. Mr. 
Jagannadha Das bad placed reliance on 8 
Bom HCR 32 {Crown cases)^ in which an 
order sanctioning prosecution of a highly 
placed Magistrate directed that the com. 
plaint should be filed by a responsible 
1. G. S. Magistrate specifically named ; and 
it was held in that case that it was clear 
that the Government intended that that 
particular I. C. S. gentleman should file the 
complaint and no other, that the Govern* 
ment clearly thought it advisable that this 
particular gentleman should consider the 
case against the accused and select such 
acts of bis as he deemed suitable and proper 
for the subject of a charge, and that it was 
not the intention of the Government that 
this power of discrimination should be 
delegated to some other person of a lower 
rank. As already pointed out, the Govern¬ 
ment clearly bad no intention in the present 


1. Reg V. Vinayak Devakar, (1871) 8 Bom HOB 
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case that any particular officer should hie 
the complaint. 

The order sanctioning the prosecution, 
Ex. B, purports to be the order of the Pro¬ 
vincial Government and to have been issued 
by the order of His excellency the Gover. 
nor ■who under S. 49(1), Government of 
India Act, 1935, exercises the executive 
authority of the Provincial Government. 
The order was authenticated by Mr. Bra. 
kenbury, the Chief Secretary, in accordance 
with certain rules framed by His Excellency 
the Governor in consultation with the then 
Ministers. The sanction therefore seems to 
be in order and there is nothing in it which 
would prevent the Court from applying 
we principle enunciated in S. 114, Illus.(e), 
Evidence Act, that public acts are regu¬ 
larly done. However, Mr. Jagannadha Das 
^ates that a speech delivered by the 
Hon’ble Member for Courts and Prisons, 
reported in a local paper contained a state- 
ment that he (the Hon’bla member for 
Courts and Prisons) had nob been consulted 
with regard to the prosecution. This state, 
ment raised some doubt in the minds of 
We counsel for the accused whether His 
Excellency the Governor had consulted his 
Ministers ; and in order to ascertain whe. 
ther that was done, the Court was request, 
ed to summon the Hon’ble the Prime 
Minister and the Hon’ble the Minister for 
Courts and Prisons. Had these Ministers 
pleaded privilege, the Court would un. 
Qonbtedly have upheld their claim and the 
trial would have proceeded on the assump. 
tion that the sanction was properly accord, 
ed. Probably it could also have been 
successfully contended that the Court was 
not at liberty to probe into the acts and 
conversations of the Governor and his 
Ministers which bad led up to the passing 
of the order and that the Court was bound 
to assume that the order was regularly 
pused. The learned Public Prosecutor, in 
order to^ avoid any unpleasantness that 
®*§bt wse with regard to the summoning 
of Ministers as defence witnesses, was pre- 
W assume, although he had no reason 
P believe that snob was the case, that His 
•uxeeUenoy tbeGovernor had acted without 
opnsulting his Ministers. The learned Sea. 
Jons Judge was therefore bound to conei. 
wr whether the failure of His Exoelieooy 

Governor to oonsult his Ministers inva. 
ditw the sanction and a very learned and 
l^hy argument has been addressed to me 

Das on this question, 
ihe Government of India Aot of 1986, 


in so far as it relates to the administration 
of provincial affairs, contemplates that in 
certain cases the Governor should act in 
bis discretion, aod do what he thinks to be 
right indepeudently of any opinions that 
may be held by his Ministers. In certain 
cases, too, he has to exercise his own 
independent judgment ; in other cases, it 
13 clearly presumed that he will consult his 
Ministers : aod the Instrument of Instruc. 
tions issued to the Governor requires him 
to be guided by his Ministers in those 
naatters in which he is not required bo act 
in his discretion or to exercise his indivi. 
dual judgment. Admittedly, by virtue of 
S. 53(2) of the Act, the Courts cannot ques. 
tion any act done by the Governor on the 
ground that he has not followed the Instru¬ 
ment of Instructions ; but it is contended 
by Mr. Jagannadha Das that the Governor 
is legally bound to consult his Ministers 
even though his acts cannot be called in 
question on the ground that he was nob 
guided by the advice tendered. Except in 
S. 59 (5), however, I 6nd no reference in 
the Government of India Act to any legal 
duty cast upon the Governor to consult his 
Ministers. S. 59, CIs. (2) and (3). relate to 
the drawing up of certain rules and to the 
making of certain orders and instruments 
and their authentication ; and S. 59 (5) 
requires the Governor#to consult his 
Ministers with regard to the discharge of 
his functions under these sub.rules. 

There is no provision in the Act which 
requires the Governor to consult his Minis, 
ters before performing executive acts. The 
Instrument of Instructions implies that he' 
should consult his Ministers; for without 
consulting them he would not be able to be 
guided by their advice; but be is not 
legally required to do so. The remedy for 
any UDConatitutional act on the part of the 
Governor is not legal action but constitu. 
tional action — the resignation of the 
Ministers if they consider that the uncons. 
titntional act of the Governor is of sufficient 
importance to warrant their resignation 
and a request that the Governor be recalled. 

S. 60 (3) is to the effect that the validity 
of anything done by the Governor shall 
not be called in question on the ground that 
be ought or ought not to have acted in bis 
discretion or ought or ought not to have 
exercised hie individual judgment; but it is 
argued that tbeee words cannot be severed 
from the ffrst part of snb.e. (8) of 8.60 and 
relate only to oaees in which the question 
arises whether any matter is or is not a 
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matter a-= respects which the Governor is 
re iuircil in act in bis discretion or to exercise 
hi-^ iu'lividual judfiment. But if the latter 
I' lrt (if this sub-section had this very limi. 
toil ii:eaning, all these \Yords set out above 
would bo uunecessary and all that would 
1)0 required would be to add after the 
words “the decision of the Governor in his 
discretion shall be Gnal' the words “and 
shall not bo called in question." It has been 
pointed out that S. 271 (2.1)) requires that 
with respect to the sanctioning of prosecu. 
tions of public servants which would be 
under S-197, Criminal P. C,, the Governor 
shall exercise his individual judgment. It 
is therefore argued that as nothing is said 
about S, 196, it must be assumed, by im. 
plication, that the Governor is bound to 
consult bis Ministers before sanctioning a 
prosecution. S. 271 was drawn up for the 
protection of public servants, who are 
under the special protection of the Gover- 
nor and it is in order that public servants 
shall not be victimized that the Governor 
is required to exercise his own individual 
judgment in sanctioning or withholding 
|3aQction to prosecute them. In the case of 
:a sanction to prosecute under S. 196, Cri- 
Iminal P. C., the Governor is certainly not 
'required to exercise his individual judg. 
meat; but that does nob mean that in 
exercising his individual judgment he is 
acting unlawfully and that bis act can be 
called in question in a Court of law. It is 
pointed out that in matters where the 
Governor is required to exercise his indivi. 
dual judgment or to act in his discretion, 
bis acts are subject to supervision by the 
Governor-General but in matters where he 
should he guided by his Ministers there 
is no such right of interference by the 
Governor-General. 

It is therefore argued that the Gov. 
ernment of India Act could not be so ano. 
malous as to permit the Governor to act 
autocratically in a matter in which he 
should be guided by his Ministers and yet 
should be under the control of the Gover. 
nor.General in matters in which he is 
required to exercise his individual judgment 
or to act in his discretion. This argument 
ignores the constitutional remedy of the 
Ministers and the people to which refer, 
once has already been made. Very much 
the same criticism might be made of the 
argument that as the Government of India 
Act is meant to give more power into the 
bands of the elected representatives of the 
people and contains many provisions which 


are almost identical with provisions in the 
constitution of the great self-governing 
dominions, it could not be meant to give 
the Governor such autocratic powers. This 
argument moreover is based on the fallacy 
that the more advanced the constitution 
the less the powers of the Governor. The; 
contrary is true. The Governor of a small; 
colony inhabited by primitive and backward 
peoples has very much less power than the 
Governor-General of a self-governing domi-i 
nion, the reason being that in the former 
the Government is carried out personally; 
by the Governor and the olficials 8ubordi.| 
Date to him ; but in the case of a self-' 
governing dominion where the Government 
is, inj)ractice, in the bands of the people,, 
the Governor needs extraordinary powers 
to interfere when a grave crisis arises; but' 
these extraordinary powers be rarely uses. 
Even in the self-governing dominions the 
Governor-General has not infrequently 
resisted the Legislature and the Ministers 
by withholding and reserving bills. I am 
therefore satisGed that there is nothing in 
the Government of India Act which im- 
posed a legal obligation upon His Excellency 
the Governor to consult his Ministers before 
sanctioning the prosecution of the accused. 
It would perhaps be as well before leaving 
this question to again point out that the 
learned Public Prosecutor does not admit 
that there was no consultation. 

On the question whether the accused was 
actually guilty of sedition, a further preli. 
minary objection has been taken that it is 
not safe to rely on the reported speech 
which was recorded by a shorthand writer 
and later transcribed. No doubt every short- 
hand writer is fallible and undoubtedly a 
few mistakes were made both in the record¬ 
ing of the subject-matter of the speech and 
in transcribing the shorthand notes; but it 
cannot be doubted, upon a reading of the 
whole of the reported speech, that the 
shorthand writer has neither missed noz 
misunderstood very much. Emphasis was 
laid oU/Certain grammatical mistakes in the 
speech and it was pointed out that one sen- 
tence contained no predicate; but it cannot 
be doubted for a moment that even the 
best and the most renowned speakers make 
frequent grammatical mistakes and, where 
the sentence is involved, sometimes forget 
how the sentence began, with the 
that a sentence which may have conveys 
a clear meaning to the hearers is no®* 
grammatically speaking, oomplete'and wr* 
reot (in reading through the judgnaent after 
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the stenographer had transcribed it. I found 
one such unfinished sentence of my own). 
While therefore it would be unsafe to rely 
on any chance word or to attach undue 
jsignificance to any particular sentence, 
.there can be no doubt that what the short, 
hand writer has sent to the Government 
and which has been filed in this case does 
very accurately reproduce in substance and 
in words what the accused actually said in 
the speech delivered by him at Venkatagiri 
on 3rd September last. It may be noted 
that no objection to the correctness of the 
report was taken in the Magistrate's Court; 
and it was only in the Sessions Court that 
this point was thought of. The interpreter 
of the accused, who was examined as a 
defence witness, said that it was only after 
getting into the witness-box that he read it 
carefully and noted the incorrect portions. 

Mr. Jagannadha Doss has further tried 
to divert attention from the actual speech 
made by pointing out that the accused made 
many other speeches in Andhra Desa which 
were delivered during a propaganda tour on 
behalf of his party; and that with respect 
to none of those other speeches has a similar 
charge been made against him. From this 
I have been asked to conclude that the 
accused could not have had a seditious 
intention when he delivered this particular 
jspeech at Venkatagiri. I am unable to accept 
this argument; for a man may make ninety, 
nine non.seditious speeches and j'et his 
'hundredth speech might be full of sedition. 
Moreover, we know very little about the 
speeches made by the accused in other 
places. Only one witness speaks on this sub. 
jeot and he beard only one speech. He was 
ft highly educated gentleman, of 68 years 
age, and not likely to be roused to 
violence against his better judgment by a 
young man like the accused. Another reason 
why I have been asked not to attach too 
mnoh importance to the spoken word is 
that the opinions expressed in the speech 
were in accordance with the principles of 
he Congress party, whose members now 
govern in the majority of the provinces of 
hdia; but clearly a Court cannot take 
ftOMunt of the principles of a political party 
od declare that an oflfence which is pnnish- 
J^e under the Penal Code is not an offence 
OMaose it does sot contravene the prin. 
"JPles of that party. Moreover, it is not 
^ advocacy of certain principles—how. 
jvftr extreme they may be—that the law 
but the adoption of methods and 
^ of address intended to cause disaffeo. 
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tion towards the Government established 
by law or to bring that Government into 
hatred or contempt. It is quite possible to^ 
express dissatisfaction with the Govern-i 
ment without exciting disaffection; and this’ 
speech will have to be judged not by the 
political views of the accused or his party 
but by the purpose of the accused in express, 
ing those opinions in the way he did. Fair 
criticism of the Government is no oflence;' 
but the question the Court had to decidej 
was whether the speech of the accused 
indicated an intention to promote hostility 
and ill-will towards the Government. If a 
person attempts to bring the Government; 
into hatred or contempt or to excite dis.' 
affection towards it, force and violence are 
encouraged which may lead to a conflict 
with the authorities with the certainty 
that there will be a grievous loss of life. 
S. 124.A is intended as much to protect the 
people against agitators as it is to maintain 
the stability of the Government. 

Mr. Jagannadha Doss has stated that it 
was part of the instructions of persons 
going on propaganda tours that they should 
exploit local grievances and that it was in 
accordance with this principle that when 
the accused went to Venkatagiri he began 
his speech by a slanderous diatribe against 
the zamindar of Venkatagiri. One of the 
local grievances appears to have been that 
certain persons who had been in the habit 
of cutting fuel in the local forests were not 
allowed to do so; and the accused dilates on 
the poverty of the people and the way they 
were being ground down by the zamindar 
and says: 

Do you know wbafc happens if there is a terrific 
granny and there is nobody to succour the poor ? 

Do you remember a man called Alluri Sitharama- 
raju {a man who similarly exploited local griev¬ 
ances and brought about a rebellion) ? Have you 
heard about his history ? And do you know what 
he did ? 

He then expatiates on the wretched state 
of the people in Venkatagiri and refers to a 
certain criminal case against a man for 
killing a boar, and this gave the accused 
an opportunity to attack the magistracy. 

He says: 

He brought him (the boar) down to earth and 
this British Government, whose Magistrates are 
supposed to be doyens of justice and eqnity and are 
tbd most corf opt officiaU I have over scco in the 
world, these people. 

Then he says : 

The peauntry le being ground down In poverty 
and even a dog will turn u yon go on beating too 
mnoh. I aek you onoe again, do you remember the 
hietory of AUuri SUbatsmasaJu ? 
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The accused does not however give the 
storv of Sitharamaraju at once but returns 
to another attack on the zamiodar. He 
then gives what purports to be a history 
of the British occupation of India and com. 
pares the British to a guest with a snake 
in his heart and the zamindar’s ancestor to 
a traitorous brother who helped to impo¬ 
verish bis brethren. This guest with a 
snake's heart is referred to in the first 
person and we find these words: 

There Is poverty. Will you allow mo to have a 
small corner of your bouse ? I shall sit down and 
sell a small little tbiug like tobacco aod send the 
money to iny country. Will you allow it? You 
with a magnanimous heart said ‘alright.’ Get this 
corner aud then I got some persons in your family 
supposing your blood brother, to come with me 
aud conspire with mo so that 1 can make every¬ 
body quarrel and take charge of the whole bouse. 
Vour wife will not be your wife. She will be my 
wife. Your brothers and sisters shall be slaving 
away for me and with what aim ? That I may 
carry the whole wealth of your household to my 
own land. 

Then after a few more remarks in the 
same vein chiefly directed towards the 
zamindar's ancestor, be says with respect 
to that ancestor : 

He has turned everybody in the family a 
slave to this foreigner. He has gone and sold bis 
country tome. What are your feelings for the mao 
though he Is your brother, flesh of your flesh and 
blood of your blood ? lask you what are your feelings 
first towards your brother and then towards the 
marauder, the dacoit, the man with the serpent's 
heart who came as a guest to your bouse ? What 
are your feelings towards those two ? I want to 
talk to you about Alluri Sitharamaraju. 

Then begins a highly coloured story of 
Sitharamaraju, in which he is painted as a 
hero who enabled the people to rise against 
oppression, the story containing contemp- 
tuous references to the police. He says of 
Sitharamaraju : 

He is a man who came from Andhra Desa and 
when there was terrific repression by thia British 
Government, its police, guns, and arms, he said 
‘I do not care for my future or what happens to 
me. I shall make a band of followers and I shall 
see that in this land of West Godavari or East 
Godavari or Kistna these Britishers shall lead a 
life as brothers and did it. Do you know bow he 
did it ? He was not like the British officials who 
came with lathis and bullets and shoot on inno. 
cent people who ate not ready or who have no 

guns. No, no. He used to give notice. If 

you oare to be present, be present and hand over 
the keys (of the Treasury); but if you want to test 
me, remember I shall shoot you down like a dog, 
and what used to happen 7 The Police officers are 
certainly very brave when you have not got arms 

In your band.and these officers and 

these militaries and these police officers who are 
very brave in shooting down the people and tyran* 
nizlng over them, they used to throw down their 
guns and run for their lives. 


The speech continues in much the same 
strain, with au accusation that the police 
officers were paid to shoot down the people. 
Then he says : 

But today in this country there are thousands 
of people like Alluri who have come out and said 
they will not rest until all the exploiters in the 
land shall bo thrown out, until this foreign mara- 
uder, dacoit. who has got in under false pretences 
is thrown out of this land with the poison that is 
sitting in bis heart, with the snake that is sitting 

in his heart.these Alluris in this country 

have determined that not only will they drive out 
the Britisher, hand over the wealth, take charge of 
treasuries in this country; but also have determin¬ 
ed that the poisonous snake which le sitting in 
the heart of British Imperialism shall be killed 
and not allowed to poison our life breath every 
minute and allow our Hacljans to die of starva¬ 
tion, our poor peasants to go in poverty and misery 
and have no hopes of civilization at any time, no 
future for their obildren, no education, no clothes. 


He then goes on to discuss the present 
political situation and says that the present 
Prime Minister has gone to jail in order 
that this British Governor and this British 
Government shall pack out of this country 
and he points out that now the Congress are 
in power, that even the soldiers and police 
and Government servants want to be free 
from British Imperialism, and that they 
also know that this country is a slave 
country because British Imperialism is 
here. He exhorts the people either to 
enforce the zamindar to give them fuel or to 
march out and take the fuel themselves 
and concludes: 

All India is organising. Everybody is organislog, 
ao that when the final fight comes we shall kick 
these Britishers out. 


There can be no doubt from a reading of 
the whole of this speech, of which extracts 
have been given above, that it is a direct 
incitement to the people to violence against 
the Government as now established, which 
the accused has described as the British 
Government. That by the “British Govern, 
ment" he means the Government as now 
established is particularly clear where he 
compares the kist payable on Government 
lands with the rates payable on zamindari 
lands, where he describes the charge on 
Government lands as being levied by the 
“British Government." It is of course true 
that any speaker is entitled to abuse the 
British and nobody has ever said that such 
abuse amounts to sedition. On the contray» 
it is commonly counted as patriot!^- 
the accused is not here concerned with anci* 
ent history and with individuals of British 
nationality; but with the Government 
now established, which in his speech be 





1938 


Ragunathan V. Eavuthakanni (Leach C. J.) Madras 765 


has identiified with the Government that 
was established in the early stages of the 
British occupation and which is responsible, 
jointly with the zamindar, for the poverty 
and distress now existing. Alluri, the hero, 
relieved distress by looting the treasuries; 
and there are thousands of Alluris today. 
The accused clearly did not, as his learned 
advocate would have me believe, identify 
the existing Government with the Congress 
Ministry. The Government means much 
more than the Ministers; and includes the 
machinery with which the Ministers have 
to work. The accused was always aware of 
this distinction between the Government 
and the Ministry; and it was against the 
Government that the accused intended to 
cause disaffection. Even if this distinction 
was not present in his mind, the speech 
would still be seditious; for the Harijans 
and others to whom the accused addressed 
his remarks were clearly exhorted to resist 
the tyrannous authority then existing—the 
authority which in practice was being 
exercised by the Ministers then in power 
and the officials who were carrying out 
their policy. 

The sedition does not end with the 
denunciation of the Government and an 
exhortation to the people to follow the 
thousands of Alluris of today; but includes 
the bringing into hatred and contempt the 
magistracy and the police. Attacks of this 
kind on Government employees scandalise 
the Government by casting a reflection on 
those who are entrusted with the adminis. 
tration of public affairs and naturally tend 
to endanger the public peace; and this, 
undoubtedly, as can be seen from the pas. 
sages extracted above, is what the accused 
intended. The learned counsel for the 
accused has pointed out a few (for there are 
only very few) passages which read more 
peacefully, as where, after inviting the 
people to shout with him "long live revo¬ 
lution" he described revolution as meaning 
that: 

We (the people of India) efaall change the strao* 
toie of aooieW so that man will not exploit man, 
0&8 man ahafl not be rich and thousands poor, 

and BO on, which the Public Froseontor has 
•ptly compared with the interjections of 
Mark Antony in his funeral oration over 
Julius Oeasar when, in a clever speech urg. 
jog the people to rebellion, he added at 
zroQuent intervals, "For Brutus is an 
"Onoi^ble man." The conviction is there, 
fore right. The sentence is a moderate one. 


The conviction and sentence are therefore 
confirmed and the appeal dismissed. 

C.R.K./v.B.B, Appedl dismissed. 


^A. I. R. 1938 Madras 765 
Leach C. J. and Madhavan Naie J. 
Ragunathan — Appellant. 

V. 

P. N. Eavuthakanni and others — 

Respondents. 

Appeal No. 347 of 1933, Decided on 16th 
March 1938, against decree of Sub-Judge, 
Ramnad at Madura, in 0. S. No. 69 of 1931. 

* Minor — Covenant by guardian to sell 
immovable property — Covenant cannot be 
enforced against minor—Minor is not liable to 
return earnest money paid to guardian under 
covenant. 

Aq iofant cannot contract in this country and 
a covenant by his guardian for the sale of immov. 
able property cannot be enforced against him : 39 
Cal 232 and A I R 1919 Mad 641 (FB). Rel. on. 

[P 766 C 1] 

The earnest money paid to the guardian can 
only be treated as being security for the per¬ 
formance of a contract which in law was no con* 
tract at all. Harnest money is paid as a guarantee 
that the contract will be performed. The payment 
cannot be regarded as falling within S. 68, Con¬ 
tract Act or as being repayable under Hindu law 
on the ground that it was paid for the minor's 
benefit. Hence the minor is not liable to return 
the earnest money : (1875) 20 Ch A 512; (1884) 
27 Ch D 89 and (1889) 14 A C 429. Rel. on: 
AIR 1917 Pat 332, Ditsent. [P 766 C 1, 2] 

T. M. Ramaswamy Iyer—/or Appellant. 

V. N. Venkatavaradachari and P. Raja, 
gopalan — for Respondents. 

Leaoh C, J. — This appeal raises the 
question of .the liability of a minor to 
return a sum of money paid to his guardian 
as earnest money in respect of a contract 
of sale of immovable property entered into 
by the guardian on his behalf. On 20th 
August 1931 Andalammal, the mother and 
guardian of the appellant, agreed to sell to 
the respondent, the minor’s shares in a 
village. The price agreed upon was Rs. 7125, 
of which Rs. 500 was paid in advance. It 
is common ground that certain creditors of 
the estate were pressing for the payment 
of their debts and the intention was to sell 
the minor’s interests in the village to dis. 
charge these liabilities. The sale was not 
completed, and the property was sold by 
the mother to a third party, defendant 2 
in the suit, out of which this appeal arises. 
The suit was for a decree for speoiflo per. 
formance of the oootraot, but before the 
case came on for hearing it was realized 
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that the Cc'uri could not grant this relief. 
An infant cannot contract in this country 
and a covenanc hy his guardian for tho sale 
of initnovahle property cannot ho enforced 
aL^auiit him: 3^ Cal 232^ and 42 Mad ISo.' 
An apfilication was then made for leave to 
amei.'l the plaint by adding a prayer for 
tlie return of the earnest money. This 
application was granted, and at the trial 
the only question which was raised was 
whether the respondent was entitled to the 
return of the Rs. 500. The learned trial 
Judge held that he was, on the ground that 
the minor was liable, unless it could be 
shown that ho had not received the beneht 
of the Rs. 500. On this basis he granted a 
decree for the return of the amount with 
interest. The appellant challenges the cor¬ 
rectness of the decision. Defendant 2 is 
not concerned with this question, and has 
therefore not been made a party to the 
appeal. 

It may be taken that it was necessary to 
sell this property of the minor for the pur. 
pose of paying off pressing creditors. This 
was alleged in the plaint and it was 
acknowledged in the appellant’s written 
statement that he had to sell the property 
to defendant 2 ‘owing to the pressing 
necessities of the creditors. "It would appear 
that it was out of the money which the 
mother received from defendant 2 that the 
debts were in fact discharged. What has 
become of the Rs. 500 paid to the appel¬ 
lant's mother by the respondent has not 
been disclosed. The learned advocate for 
the appellant contends that there can be 
no decree for the return of earnest money 
paid under a void contract. On the other 
hand the learned advocate for the respon. 
dent says that as the contract was entered 
into in order to raise money to pay off 
creditors, the Rs. 500 must be treated as 
having been paid to the guardian for neces¬ 
saries or for bis benefit. In our opinion, the 
appellant is entitled to succeed. It is true, 
that the guardian was compelled to sell the 
property of the minor to pay off debts for 
which the minor’s estate was liable, and if 
a conveyance had been executed, no doubt 
the respondent would have obtained a valid 
title to the property, but the Rs. 500 can 
only be treated as being security for the 

1 . Mir Sarwarjan v. Fakhuiuddin Mahomed, 
(1912) 39 Cal 232=13 I 0 331=39 I A 1=16 
OWN74=15CLJ69(P C). 

2. Rama Jogayya v. Jagannadhaa, (1919) 6 AIR 
Mad 641=49 IG 872=42 Mad 185=86MLJ 
29 (F B). 


preformance of a contract which in law! 
was no contract at all. Earnest money is! 
paid as a guarantee that the contract will| 
be performed. James L. J. so held in 
(1875) 10 Ch A 512,^ where there was a 
contract for the sale of immovable property 
with a stipulation that a portion of the 
purchase money should be paid imme¬ 
diately, and his definition was accepted by 
the Court of Appeal in (1884) 27 Ch D 89* 
and by the House of Lords in (1889) 14 
A C 429.^ In the last mentioned case Lord 
Macnagbten observed ; 

The deposit serves two purposes—if the purchase 
is carried out it goes against the purchase money 
—but its primary purpose is this, it is a guarantee 
that the purchaser means business. 

The price to be paid for the land in the 
present case was Rs. 7125 and the Rs. 500 
was paid as a guarantee that the respon* 
dent would pay the balance. It cannot be 
regarded as a payment to the appellant or 
to the appellant’s guardian for any other 
purpose. The respondent says that the con. 
tract was not carried out because of the 
default of the appellant’s guardian; on the 
other hand, the appellant puts the blame 
on to the respondent. It matters not on 
whose shoulders the blame must be placed. 
All that we have to consider is the purpose 
for which this money was paid. The res¬ 
pondent’s advocate does not contend that a 
minor can be made liable for the return of 
earnest money paid under a void contract. 
He says that the payment must be treated 
as falling within S. 68, Contract Act, or as 
being for the benefit of a Hindu minor and 
therefore repayable under his personal law. 
We are unable to regard the payment as 
falling within S. 68 or as being repayable 
under Hindu law on the ground that it 
was paid for the minor's benefit. We can 
only regard it as being paid by the respon* 
dent as a guarantee that he would fulfil 
his part of the contract and as far as we 
know it remained with the guardian for 
this purpose. 

The learned advocate for the respondent 
has referred us to 2 Pat L J 627® which 
was a case in which a minor member of a 
joint Hindn family had executed an agree* 
ment of sale of immovable prope rty and 

3. Ex parte Barrell, In re Parnell, (1876) 19 

A 612=38 L T 118=23 W R 846. 

4. Howe V. Smith, (1884) 27 Ch D 89=63 LJ Ch 

1056=60 L T 673=48 J P 773=32 W B 802. 

5. Soper v. Arnold, (1889), 14 A 0 429 = 69 i* 

Ch 214=61 L T 702=38 W R 449. , 

6 . Pathak Kali Charan Ram v. Bam Dem 

(1917) 4 A I R Pat 832=42 10 693 = 9 Pat 

L J 627. 
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had received an advance of Es. 125 as 
earnest money. The object in selling the 
property was to defray the marriage ex¬ 
penses of the minor's brother. The Court 
treated the expenses as being necessary 
expenses and granted a decree for the return 
of the earnest money as the contract was 
not fulfilled, The learned Judges regarded 
the case as falling under S. 68, Contract 
Act. They did not consider the question 
whether the earnest money should be 
treated as security for the performance of a 
void contract. We are unable to accept this 
decision as embodying a correct statement 
of the law applying to a case like the one 
before us. For these reasons the appeal will 
be allowed and the suit dismissed with 
costs in favour of the appellant in both the 
Courts. The costs of the appellant will 
include the fee paid to the Court guardian 
and also the cost of the printed papers 
supplied to him. 

C.r.k./d.s. Appeal allotved. 
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Wadsworth J. 

T, Bathnavelu CketUar — Applicant. 

V. 

P. M. S, Subramaniam Chetty and 
others — Eespondents. 


Appln. Nos. 2700 and 2701 of 1937, 
Decided on 8th December 1937. 

Mortgage-Suit for partition by 0 branch of 
family against S branch—Pending auit S mort> 
pging family propertiec ai manager of joint 
family — Mortgagee obtaining decree for sub* 
•fluted security in shape of whatever might be 
allotted to S's branch—Partition suit ripened 
into decree—Mortgaged properties allotted to 
O 4 branch and in addition certain cash sum as 
owelty to be realized out of share allotted to 
o 5 branch— G’s branch held entitled to charge 
over properties allotted to S's brancb-Propet 
Mcority to which mortgagee was entitled stated. 

There were two branches oi a family represented 
y o and G. G's branch instituted a suit against 
o 4 branch for partition. Pending the sult.S mort- 

of property as manager of the 
^int family. In a salt by the mortgagee on his 
^rtpge he was given a decree for sabstitnted 
•wurlty in the shape of whatever might be allotted 
•0 the share of S’s branch. Meanwhile the parti* 
^ ftJto a 6nal decree as a result of 

* * items mortgaged to the mortgagee were 
jUotW to G’l branch and, beeldes these, G’s 
was given a right to a payment of certain 
^ by way of owelty to eqoaUze the shares. This 
WM directed to be paid ont of the share of 
we fa^y property allotted to S's branch. Sob* 
e^^Uy Ue mortgagee proceeded to ezeonte hU 
“ottgi^ deoiee against properties allotted to S’s 
branch and sold certain items: 


Held that the mortgagee had the right to exe¬ 
cute his decree, but that right was subject to any 
prior or more powerful rights residing in C^’s 
branch. Since the right declared in favour of (r's 
branch was the right to receive a cash sum out of 
the proceeds of these properties, there was no 
reason why G's branch should be made to sell 
them over again instead of directing its claim 
against the cash which had in fact resulted from 
the sale of those properties; [P 7C8 C 2] 

Jleld further that as the decree ordered the 
payment “out of share of S's branch of the family 
property” and the share was itself specified iu the 
schedule attached to the decree a charge was 
cre.ated in favour of G’s branch over properties 
allotted to S's branch. The proper security to 
which the mortgagee was entitled could not bo 
more than the actual share of the mortgagor, 
which could only be calculated after deducting 
properties of a value equivalent to the amount 
which he had to pay in order to equalise the 
shares: 34 Mad 47 and 35 Cal 388, Bel. on ; 3 
Mad 35, Dialing. [P 769 C 1, 2] 

K. Narasimha Iyer for T. V. Subramania 
Iyer — for Applicant. 

N. K, MohanaraDgam Pillai — for 
Respondents. 

Order.—These applications are brought 
by way of appeal against the order of the 
learned Master in a matter arising out of 
a partition in a family consisting of two 
branches descending from two brothers, 
Sadasiva Chetty and Gangadbara Chetty. 
Gangadhara had a son Thay wmana Chetty 
who has since died, and his branch is. 
represented by his widow Visalakshi. Sada¬ 
siva has left two sons. On 24th Marck 
1931, Visalakshi on behalf of her minor 
son filed a pauper petition claiming parti, 
tion. This was registered as a suit in 
September of the same year and resulted 
in a final decree on 14tb September 1934. 
On 22od July 1931, that is to say, approxi- 
mately four months after the pauper peti. 
tion was filed, Sadasiva mortgaged twO' 
items of property to the present appellant. 
The mortgage was executed by Sadasiva 
for himself and as manager of the joint 
family and as guardian of bis minor 
nephew, the son of Gangadhara; and it 
was also executed by his own adult son. 
This mortgage is not referred to in the par. 
tition suit, and the appellant was not a 
party to that suit. On 4th August 1984, 
the appellant brought a suit on bis mort¬ 
gage impleading the two sons of Sadasiva, 
who was by this time dead, and also the 
minor son of Gangadhara and be claimed a 
decree against the bypotbeca on the ground 
that bis mortgage was binding on the 
family. Alternatively, he asked for substi. 
tuted security in the shape of whatever 
was allotted to the share of Sadasiva'a 
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})r:inch. Kventually he \va3 given a decree 
for sulistituted security. Meanwhile the 
partition suit had ripened intoa final decree 
as a result of which both of the items 
mortgaged to the appellant were allotted 
1) (iangadhara’s branch; and besides the 
properties actually allotted to them, Ganga- 
dbara’s branch was given a right to a pay. 
nient of Rs. 2228-12-2 by way of owelty to 
e^iualize the shares. The original decree 
made this payable out of tho assets of the 
share of defendant 1 (Sadasiva) but ho hav¬ 
ing died, it was amended so that clause 11 
runs : "Defendants 2 and 3 (i. e. Sadasiva’s 
sons) do from and out of the assets of 
defendant 1. deceased (i. e. Sadasiva) and 
out of their share of tho family property 
pay,” the amount decreed to Gangadhara's 
son, 

Subsequently the appellant proceeded to 
execute his mortgage decree against the 
properties allotted to Sadasiva's branch. 
There were three properties which were 
sold in execution : (1) No. 109, Egmore 
High Road, which was sold subject to a 
mortgage for Rs. 5560, recognized in the 
partition suit as binding on the family. In 
the sale the equity of redemption was pur. 
chased by the appellant for Rs. 1550, which 
svas set off against bis mortgage decree, and 
he has himself subsequently redeemed the 
mortgage for Rs. 5560 which binds the 
whole family. (2) Lands at Arasur which 
were purchased by the appellant for Rupees 
600, this amount being set off against the 
appellant'smortgagedecree. (3) Propertyat 
Ponneri, subject to a mortgage for Rupees 
500 in favour of a third party. The equity 
of redemption in this item was purchased 
by a stranger for Rs. 1000, which amount 
is in Court deposit. The only additional 
fact to be noted is that the amount due on 
the appellant’s mortgage decree at the time 
of its execution was Rs. 3563. The two 
applications against which these appeals 
are preferred were (l) an application by 
the appellant to the Master for the pay. 
meat of the Court deposit of Rs. 1000 the 
proceeds of the sale of the third item 
referred to above, towards the discharge of 
the appellant's decree. (2) An application 
by Gangadhara’s widow, firstly for the 
payment of the same sum of Rs. 1000 
towards the amount due by way of owelty, 
secondly for a direction to the appellant to 
pay back the amount, Rs. 1550, credited to 
his mortgage decree as a result of the sale 
of the first item. There is no prayer.for the 
payment of the amount of Rs. 600 credited 


as a result of the sale of item 2. The ques. 
tions which arise out of these appeals are : 
(l) What is the e.xtent of any charge which 
the appellant may have against Sadasiva’s 
share ? (2) Was any charge created by the 
provision in clause 11 of the partition decree 
for the payment of owelty ? (3) If so, can 
it be enforced by a mere direction to the 
appellant to pay back that which he has 
received as a result of the sale of item 1 ? 
or should it not be enforced by a regular 
application for execution ? (4) If both the 
appellant and Visalakshi are entitled to a 
charge over the properties, which has the 
priority ? 

I will deal first with the contention that, 
whatever be the merits of the respondent’s 
applications, the form in which they have 
been made is wrong. As I understand it, 
the appellant's contention is that, if the 
respondent were to file an execution peti¬ 
tion and bring the properties to sale subject 
to the prior encumbrance, the appellant 
being in tho position of both prior encum. 
brancer and of puisne encumbrancer, the 
result might well be that the amount due 
on the prior encumbrance would swallow up 
the wholeof the proceeds of item 1; and that 
the appellant has a right to demand that 
this procedure be followed. It seems to me 
that this cootenbion, which does not appear 
to have been advanced before the Master, 
is very technical. I cannot see why when, 
these properties have been brought to sale 
by the appellant under bis mortgage decree 
the respondent should not have a right of 
recourse against the proceeds of that sale 
rather than against the lands in the hands| 
of a stranger. The appellant bad the right| 
to execute his decree, but that right was 
subject to any prior or more powerful rights 
residing in others. Since the right declared 
in favour of the respondent was the right to 
receive a cash sum out of the proceeds of 
these properties, I see no reason why the 
respondont should be made to sell them 
over again instead of directing bis claim 
against the cash which has in fact resulted 
from the sale of those properties. 

Turning to the question of the existence 
or non-existence of a charge in favour of the 
respondent, the appellant relies on a very 
old case reported in 3 Mad 35^ in which it 
was held that an indefinite order for the 
satisfaction of a decree out of the assets of 
a deceased person creates no charge on the 
property in ^he han ds of the purchaser 

1. Dorayya v. Ramayya, (ISBl) 8 Mad 35. 
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provided that the purchase was not fraudu. 
lent. This case has been discussed and dis. 
■tinguished in a case reported in 34 Mad 47,^ 
wherein it was held that when the decree 
makes 'the properties’ liable to satisfy a 
debt and it appears from a construction of 
it that the word 'properties’ does not refer 
to the properties of the party generally but 
to certain speciho properties, the identity 
of which is clear, a charge is created. That 
ruling surely would govern the facts of the 
present case where the decree orders the 
■payment "out of their share of the family 
property” and the share is itself specified 
in the schedule attached to the decree. 
Another case which has been referred to is 
the Pull Bench ruling reported in 35 Cal 
388,^ wherein it was held that cosharers 
who have been given a specific charge over 
an amount awarded by way of owelty are 
•entitled to a prior charge over a particular 
property as against the mortgagees of an 
■undivided share of one of the coparceners. 
'In that case the present difficulty does not 
really arise at all, for the whole question 
here is whether a charge is created in 
■favour of the person who has the right to 
owelty, whereas in that ruling the existence 
of a charge is perfectly clear. 

The question really seems to reduce itself 
to this. What is the right which the appel. 
lant gets by reason of his decree for a sum 
•of money against a substituted security con. 
sisting of the share of his mortgagor? Is it 
-a right against the whole of the properties 
allotted at partition to that mortgagor 
■regardless of any incident of the partition 
which is in derogation of that share, or is it 
a right to proceed against the net share of 
'bis mortgagor, after making allowance for 
any deductions which under the partition 
'decree have to be met from it ? Another 
way of putting it is this: Is the share of the 
'mortgagor the properties actually allotted 
to him coupled with an obligation to pay a 
-certain amount in cash, or is it certain pro. 
perties less an extent the value of which 
would be equivalent to the cash amount 
-decreed by way of equalization? It seems 
to me that in equity the latter view is the 
-only possible view. If we assume that the 
mortgagee from a coparcener who has mort. 
<8aged properties not allotted to him in a 
^ partition has a right to proceed against 

ManUum Filial v. AadiDarayaaa Pillai, (19111 
Zi Mad 17=6 10 917=20 M L J 107= 1910) 
M W K 568. 

■8. Mahomed Kasim Shah v. Bohert 8avl Hills, 
(1906) 86 Osl 888=18 0 W H 878. 

1988 M/97 & 96 


the whole of the specific properties allotted 
to the mortgagor regardless of any liability 
by way of equalization of shares, the result 
surely is to enlarge the security of the 
mortgagee beyond that to which he is in 
equity entitled. The Courts have recognized 
in such circumstances the right of the 
mortgagee to fasten his mortgage on the 
properties allotted to the mortgagor. But 
there is no reason, merely because the 
difficulties of division make it desirable to 
give to the mortgagor more than his proper 
share while requiring him to make a cash 
payment to his coparceners, to allow to the 
mortgagee the benefit of that excess allot¬ 
ment. The proper security to which the 
mortgagee is entitled should not be more 
than the actual share of the mortgagor, 
which can only be calculated after deduct, 
ing properties of a value equivalent to the 
amount which he has to pay in order to 
equalize the shares. 

In the result therefore I hold that the 
learned Master is right in directing the 
payment to the respondent of the amounts 
claimed and I dismiss the appeals with 
costs. 

O.R.K./d.S, Appeals dismissed. 
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King J. 

Zamindar of Biridi Estate and another 

— Appellants. 

V. 

Kunjo Kumari Devi Patto Monima — 

Respondent. 

Second Appeal No. 775 of 1933, Decided 
on 25bh January 1938, against decree of 
Dist. Court, Ganjam, in A. S. No. 98 of 
1932. 

Madras Estates Land Act (1 of 1906), S. 26 
(3)—Land granted to D permanently by pre¬ 
decessor of P —No rent was payable for first 
seven fasUi and subsequently Rs. 19>12-0 per 
annum for ever — P suing D claiming Rs. 
959 . 7.0 for three years—Matter held governed 
by S. 26(3) and question for decision was what 
was lawful rent at the time of grant—Docu* 
ment embodying terms of grant held admts. 
sible in evidence even though not registered. 

A predecessor of P granted certain lands to D. 
The terms of the grant were that D should remain 
permanently in possession of the land, that 00 
rent at all was payable for the first seven faslis 
and sabseqaently the rent should be payable for 
ever at the rate of Rs. 19-12>0 per azmum. P sued 
D claiming Bs. 969*7.0 as rent for three years. D 
put forward the document embodying the terms 
of the grant made in his lavonr claiming ^at 
only Bs. 19'-12'0 was payable per year. It was 
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ccDtoudcd tv 7' tiiat the document cot being 
rogistored u*a> icaduiisisible iu cvideuce under Sec. 
41), Rogistrali r. Act: 

'<i that the document was admissible in evi* 
dcuc«'. As it did not require registration under 
S. 107. T, P. Act, it was not afJected by Sec. 49, 
Rv^’iAtraliou Act : 32 Mad532, Rel.on. [P 770 C 2] 

Jli Ui also that the matter was governed by 

2G (3), Madras Estates Land Act, and the real 
(uioitiou to bo decided was what was the lawful 
rent pavable by 1) at the time when the grant was 
made, (P 770 0 2) 

Y. Govindarajachari —for Appellants. 

G. Lakshmanna and G. Chandrasekhara 

Sastry — for Respondent. 

Judgment. — The question at issue in 
this appeal is the correct amount of rent 
payable upon 200 acres of land which were 
granted by a predecessor of the plaintiff to 
the defendant in the year 1904, The terms 
under which the grant was made were that 
the defendant should remain permanently 
in possession of the land, that no rent at 
all should be payable for the first seven 
faslis and that from fasli 1322 onwards 
rent should be payable for ever at the rate 
of Rs. 19-12.0 per annum. These terms 
were ornhodied in a document Ex. 1 which 
was filed by the defendant in the suit. The 
suit was brought by the present zamindar 
of Biridi Estate under S. 77, Madras 
Estates Land Act, for the recovery of the 
rent for faslis 1339, 1340 and 1341. He 
made no reference to the terms of the 
grant to the defendant in his plaint and 
claimed that the proper rent was such 
that for the three years Rs. 909-7-0 was 
due to him. The defendant in resisting the 
suit put forward Ex. 1 and claimed that 
only Rs. 19.12.0 per year was payable for 
the three faslis. The learned Deputy Col¬ 
lector who tried the case held that Ex. 1 
was inadmissible in evidence as it had not 
been registered, that under the Madras 
Impartible Estates Act the previous zamin. 
dar was not empowered under S. 4 to let 
this land on a permanent rate of rent 
which was so low as Rs. 19.12.0 and fur¬ 
ther under S. 26 (3), Madras Estates Land 
Act, the arrangement made by the zamin. 
dar of 1904 cannot be binding upon the 
present plaintiff. He however held that 
the plaintiff had put forward an exag. 
gerated claim and after fixing what he 
considered the correct rate of rent gave the 
plaintiff a decree for Rupees 581 odd. In 
appeal the learned District Judge of Ganjam 
held in effect, though without specifically 
saying so, that Ex. 1 was not compulsorily 
registrable as it was not a lease, that it 


was only an ordinary patta and that no 
enhancoment of rent fixed by Ex. 1 could 
be made except under S. 30 of the Act. He 
accordingly allowed the appeal and gave 
the plaintiff a decree only for the amount 
admitted by the defendant. 

The first point argued in second appeal 
is that Ex. 1 is inadmissible in evidence, 
under S. 49, Registration Act. This argu-; 
ment seems to me clearly untenable. It is 
conceded that Ex. 1 does not require regis¬ 
tration under S. 107, T. P. Act, as whether 
with or without Ex. 1 the defendant 
acquires a permanent right of occupancy as 
soon as she is let into possession, and 32 
Mad 532' seems to me clear authority for 
the position that Ex. 1 requires no regis- 
tration under S. 107 ; it is not affected by 
S. 49, Registration Act. The next and 
main point argued is with reference to 
S. 26 (3), Madras Estates Land Act. There: 
can be no doubt at all that S. 26 (3) is the 
Section which must be applied by any 
Court which is trying this suit even though 
it may not have been specifically pleaded 
by the plaintiff and the learned advocate for 
respondent does not now contend that 
the terms of Ex. 1 themselves prevent the 
application of this Section. The learned 
District Judge for some reason has com¬ 
pletely overlooked this Section. The Section 
runs as follows: 

Except as provided by sub-s, (1) no rate of rent 
at which land may have been granted by a land¬ 
holder shall be binding upon the person entitled to 
the rent after the lifetime of the landholder if 
such rate is lower than the lawful rate payable by 
the ryot before the date of the grant upon the 
land or upon land of similar description and with 
similar advantages in the neighbourhood. 

The real crux therefore of this matter is 
what was the lawful rent payable by the 
defendant at the time when the grant was 
made, i. e. in 1904 or in other words, whe¬ 
ther in view of all the circumstances of the 

case the sum of Rs. 19-12-0 per annum 
fixed by Ex. 1 as payable in and after fasli 
1322 is the lawful rent. If that is the law. 
ful rent then as no steps have been taken 
by the plaintiff to enhance it under thC' 
Act, the present decree of the learned Dis¬ 
trict Judge will be right. To ascertain 
whether it is the lawful rent it will be 
necessary to consider whether S. 26 (l) 
applies to this case or not, and that point 
is specifically left open by this judgment to 
the learned Distriot Jndge. If it should be 
found that Rs. 19.12-0 is lower than thfr 

1. Kaki Subbanadhl v. Mnthu Rangayya, (1909) 

32 Mad 632=410 1039. 
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lawful rate of rent, then it will be necea- 
sary to determine what the lawful rate of 
rent was. The decree of the learned Dis. 
trict Judge will accordingly be set aside, and 
the appeal remanded to him for fresh dis¬ 
posal in the light of the foregoing observa. 
tmns. It will not be necessary to consider 
the argument based upon the Impartible 
Estates Act, for obviously if the rate fixed 
by Ex. 1 is the lawful rate it cannot now 
be assailed under that Act. Costs of this 
appeal will abide the event. Court-fee on 
the memo of appeal will be refunded. 
Leave to appeal is refused. 

C.R.k.Zr.m. Appeal remanded. 
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Venkataramana Rao J. 

Mathiyam Bivi Ammal and another 

— Petitioners. 

V. 

Union Bank Lid., Kumbakonam 

— Respondent. 
Civil Revn. Petn. No. 71 of 1938, Decid. 
M on 5th April 1938, to revise orders by 
List. Munsif, Kumbakonam, D/. 23rd 
December 1937 and 7th January 1938. 

Civil P. c. (1908). O. 21. R. 41-Power 
vetted in Court by O. 21, R. 41 it dltcrciion- 
ary and should be exercised wilh caution — 
Garnishee totally denying the debt — Court 
should order hit examination or direct him to 
produce his account books, only if it is satisfied 
that It would better enable decree-holder to 
proceed with execution and would prevent 
possible fraud or collusion. 

Order 21, R. 41 ptima facie empowers the Court 
to examine any person other than the judgment- 
debtor including an alleged garnishee. But the 
power vested In the Court by 0. 21, R. 41 Is dis- 
wetlonsry and should be cautiously exercised, 
ine exercise of the discretionary power to examine 

be ordinarily limited to cases 
wberethe garnishee admits the debt and the Court 
find out the exact extent of the debt before 

is totally 

denied, the Court ought not to ordinarily examine 

to Produw account 
books, unless It is satisfied on the affidavits or on 
the ^mlnatlon of the judgment-debtor that in 

shSnM i[? ^®o'«o-bolder. the garnishee 

^ ewmlned and his books produced to 
wtM enable him to proceed with the execution, 

* possible fraud or oolloslon bet- 
thi? lafigiMut-debtor and the garnishee. For 

®jnt8 which he may be directed to produce tot 
w!I.m * 1 !“ jafigment-debtor and there 

«y oxamlnation or cross-eaamlnation tor the 


Sor the liability sub 

or not V hyujlnh cases referred to. 

K -Ro; ur ^^’’2 0 2 ;P 774 C1] 

K. Bajah Iyer anci;B. ^uodataliDgam 

N. Srimvasa Iyengar aT/s' ''«• 

out of an order passeriiTth ’’f 
trict Munsif of Kumbaknn^^^ learned D 13 . 
R. 41 Civil P C under 0. 21 , 

BankLtd., Kum'blkonam” 

against one KaJyanaramalyer" After T 

apSion To' etm.nf 

Sheria Eowther anrii “Sent 

account books and other ilr, 
possession for the nnm their 

whether any sTm of 
owing by them to fh« a 

the suit In aTe^r to h/“°A“ 
iK-i •. "“^awer to the said notices an 

afodavit was filed denying that any sum of 
money is due by them to the judgment, 
debtor and objecting to their examination 
and production of the account books. The 
learned District Munsif made au order that 
Muthiyam Bivi Ammal must produce the 
account books and in making the order he 
observed as follows r 
I am constrained to order Muthiyam Bivi Ammal 
0 produce her account books into Court. Shrmay 
rest assured hat she need not have any appreSn 
smo that this decree-holder will be to 

“‘hoi 

It may be mentioned that 0. 8. No. 17 
of 1937 was a suit by the Union Bank 
against her m respect of certain dealings 
and one of the allegations by her in her 
affidavit was that the Bank was trying to 
fish out information regarding it by cans, 
mg the production of her account books. It 
18 with reference to that allegation that 
the learned Judge made the observation 
referred to above. But the main contention 
of Mr. Rajah Iyer is that, as his clients 
have denied the existence of any debt due 
and owing to the judgment-debtor, it is 
not open to the Court under 0. 21 R. 41 
to examine them or direct them to produce’ 
any account books. In support of the con. 
tention, the argument which he advanced 
was that where a debt is aUeged to be due 
to a judgment-debtor from a person and 
the said debt is attached and the debtor 
denies the debt, it is not open to the eie. 
onting Court to go into the truth or exis. 
tenoe of the debt but can only direct a sale 



ill Madras Ammal v. Union Bank Ltd. Treniaiaraniana iJao J.) A. I, R. 


thereof or ajipoint a receiver to realize the 
same; it would he anomalous that even 
before the attachment a person can be exa. 
mined and asked to produce his account 
bcioks when he is denying the debt. In 
order to appreciate this contention it is 
necessary to examine tho scope of 0. 21, 
R. 41, Civil P. C. The object of tho said 
Section is no doubt clear. It is to enable a 
decreo-holder to get tho necessary informa, 
tion in regard to the properties of his 
judgment.dehtor so that he can realize his 
debt by resorting to his property which is 
available without difliculty and trouble. It 
is in effect a provision to obtain discovery in 
aid of the execution of tho decree which he 
has obtained. The Section says that the 
decree.bolder may apply to the Court for 
an order that the judgment.debtor, or in 
the case of a corporation, any officer there, 
of or any other person may bo orally exa. 
mined and the Section empowers a Court 
to make an order for the attendance and 
examination of those persons, namely the 
judgment-debtor or officer or other person 
and also cause them to produce any books 
or documents. According to the plain Ian. 
guago of the Section "any other person” 
might include a garnishee, that is, a person 
who owes or is alleged to owe a debt to the 
judgment.debtor. But tbe question still 
remains, in wbat circumstances can the 
examination of such a person be permitted 
and subject to what limitations ? In 1859 
when the Civil Procedure Code was first 
enacted in India, that is Act 8 of 1859, a 
similar provision was made. That was 
S. 219, which ran thus : 

Before granting the order for a general attach¬ 
ment or at the instance of tbe plaintiB at any 
time after judgment and before complete execution 
of the decree, tbe Court may summon tbe person 
against whom tho application is made and exa¬ 
mine him as to tbe property liable to be seized in 
satisfaction of tbe judgment. Tho Court may also, 
of its own motion or at tbe instance of any person 
interested in tbe inquiry, summon any other per. 
son whom it may think necessary and examine 
him in respect to such property and may require 
the person summoned to produce all deeds and 
documents in his possession or power relating to 
such property. 

It will be seen that that Section was to 
be resorted to in cases where an applioa. 
tion is made for a general attachment of 
the moveable property of a judgment-debtor 
and the Court was given a very wide dis¬ 
cretion not only to summon a person 
against whom the application is made but 
also to summon any other person whom it 
may think necessary and examine him, In 


the 1877 Code, provision for general at. 
tachment was done away with and S. 219 
was modified and enacted as S. 267 which 
ran thus: 

Ibo Court may, of its own motion or on the 
application of the decree-holder, summon any 
person whom It thinks necessary, and examine 
him in respect to any property liable to be seized 
in satisfaction of the decree, and may require the 
person summoned to produce any document in 
his possession or power relating to such property 
and before issuing the summons of its own motion, 
shall declare tho person on whoso behalf the sum* 
mons is so issued. 

It will be seen from this Section, that 
the Court is empowered to summon any 
person whom it thinks necessary and may 
require the person summoned to produce 
any document in his possession or power: 
vide 17 Bom 514^ (a mortgagee in posses, 
sion). The corresponding provision in the 
Code of 1882 was word for word the same 
as that of the Code of 1877. In the present 
Code it is made very clear that an applica. 
tion can be made for the examination of 
any person other than the judgment-debtor 
as indicated in CL (c), as Cl. (a) relates to 
an individual judgment-debtor and Cl. (b) 
relates to a corporation being the judgment, 
debtor. Prima facie therefore, having re¬ 
gard to tbe history of this Section, it cannot 
be doubted that a person other than the 
judgment-debtor including an alleged gar. 
nishee may be examined under the Section. 
But the question that still remains, as 
already stated, is, what is the extent of the 
power conferred by the Rule? It may be 
instructive in this connexion to examine 
tho history of the corresponding rule in 
English law during the corresponding 
period commencing from 1854. Sec. 60 
of the Common Law Procedure Act, 1654 
ran thus : 

It shall be lawful for any creditor who has 
obtained a judgment to apply to tbe Court or a 
Judge for a rule or order that the judgment-debtor 
shall be orally examined as to any or wbat debts 
ateowing to him audtheCourt or Judge may make 
such role or order for the examination of such 
judgment-debtor and for the production of any 
books or documents. 

It will be seen that this Section provided 
only for the examination of the judgment, 
debtor. As observed by Jessel M. R. in 
(1881) 16 Ch D 8^ at p. 12, the examination 
most be directed to 

any question fairly pertinent to the subjeot.matter 
of tbe inquiry, which means put with a view to 
ascertain so far as possible, by discovery from a 

1. In re Premjl Trikomdas, (1893) 17 Bom 614. 
a. Bepublio of Costa Rica v. Shrousberg, (1881) 

16 Ch D 8=50 Ii J Oh 7=43 L T 899=29 

W R 179. 
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relootant defoodaDt, wbat debts are owing to hinj, 
ought to be answered by the defendant. 

This Rule was in substance repeated in 
1875 Rules (0. 45, R. l) and later modi6ed 
and re-enacted as 0. 42, R. 32 which runs 
thus: 

When a judgment or order is for the recovery 
or payment of money, the party entitled to enforce 
it may apply to the Court or a Judge for an order 
that the debtor liable under such judgment or 
order, or in the case of a corporation that any 
officer thereof be orally eiamined, as to whether 
any and what debts are owing to the debtor, and 
whether the debtor has any and what other pro¬ 
perty or means of satisfying the judgment or 
order, before a Judge or an officer of the Court as 
the Court or Judge shall appoint; and the Court 
or Judge may make an order for the attendance 
and the examination of such debtor, or of any 
other person, and for the production of any books 
or documents. 

On a construction of this Rule it was 
held that the words "any other person,” 
occurring in the latter part will not have 
the effect of extending the Rule to a person 
other than the judgment.debtor or the past 
or present officer of a corporation which 
happens to be the judgment.debtor. In 
(1896) 2 Q B 338,^ the Court declined to 
examine an assignee of the judgment.debtor 
to whom the judgment.debtor assigned all 
arrears of income due and owing to her, the 
reason being the language of the Section 
did not permit it. Smith L. J. observed 
thus ; 

What is really sought here is to get evidence 
from Blyth (the assignee) in order that the charge, 
mortgage, or whatever it is may be impeached, 
and this ought not to be allowed under this 
procedure. 

In the case of debts however in England 
there is a procedure provided for ascertain¬ 
ing the existence of a debt in execution 
proceedings so that if the garnishee denies 
the debt, an issue can be raised and decided 
regarding his liability : vide the provisions 
of 0. 46, R, 4 of the Rules of the Supreme 
Court; but there is no corresponding provi¬ 
sion in the Civil Procedure Code whereby 
an executing Court can go into the liability 
of a garnishee if it is disputed. Our High 
Court in more than one decision has taken 
the view that it is not for the executing 
Court to determine whether a debt is 
sotually due or not, so that tf the garnishee 
denies the debt the Court has always 
directed the sale of the debt or the appoint¬ 
ment of a receiver to realize the debt, the 
Question as regards the liability of the gar¬ 
nishee being relegated to proceedings taken 
oxpreealy for the recovery of the actual 

8 . Rood Batlf ▼. Heriofc, (1696) 3 Q B 838=66 

L J Q B 633 =46 W B 1=76 L T 16. 


debt. I must state that some cases have 
taken the view that under 0. 2L, R. 66 it 
may be open to the Court before directing 
a sale to ascertain if a debt exists and direct 
the sale only if it appears prima facie to the 
Court that the debt is due; but that exami¬ 
nation is only for purposes of 0. 21, R, 66 
and the proceedings under that Section are 
always characterized as miuisterial and not 
judicial. 

The question now arises that if there is 
no procedure open to an executing Court to 
determine upon the truth of the debt which 
is attached when the garnishee denies the 
debt, can this be indirectly accomplished 
under 0. 21, R. 41? If not. what has the 
Court to do when an application is made 
for the examination of the alleged garnishee 
who comes to the Court and denies that he 
owes anything to the judgment.debtor? 
What the Section says is that the Court 
may make an order for the examination of 
the persons mentioned therein. A discretion 
is therefore vested in the Court and that 
discretion has to be exercised in the case of 
a garnishee by also taking into considera- 
tion the other provisions of the Code. In 
a case reported in A I R 1933 Sind 350,^ 
Rupeband iT. C. seems to have taken the 
view that if a garnishee denies a debt he 
ought not to be examined under 0. 21, 
R. 41, relying upon certain observations in 
(1886) 3 1* L R 193,^ where it was held 
that a garnishee who disputes his liability 
to the judgment.debtor is not a person 
who can properly be ordered to attend for 
examination under 0.42, R. 32 of the Rules 
of the Supreme Court and that if the power 
to order such examination is given by the 
Rule, it is a discretionary power and ought, 
only to be exercised with great caution. 
Cave J. made the following observations in 
that case : 

It woold be perfectly monstroas tbat where an 
issue bad been arrived at between two parties, one 
of whom alleged that money was due from the 
other to the judgment-debtor and the other denied 
that allegation, the person who alleged that the 
money was dne should be able to summon the 
other before the Registrar for the purpose oi 
examining him about matters which really bad 
to be tried in the issue. 

It will be seen that the view of Cave J. 
is that if an issue is raised as to the exist, 
ence of the debt it ought to be tried in other 
proceedings and a Court should not embark 
on the trial of that issue in a proceeding 

4. Lalcband Lskhraj v. Abdul Behman, (1938) 
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under 0. 42, K. 32. In tbe course of the 


arguiuent Cave J. made the observation 
that even if there is a power, it should be 
cautiously exercised. It may be urged that 
the Ctiglish rule is not the same as the 
Iiuliau rule. Bub in my opinion the same 
iprinciide has to be kept in view in constru. 
iug 0. 21, R. 41, Civil P. C., especially 
I where the Code does not confer power on 
the executing Court to adjudicate as to tbe 
liability of the garnishee. So the discretion, 
ary power that is vested under 0. 21, R. 41 
to examine a garnishee must ordinarily be 
jlimited to cases where the garnishee admits 
the debt and the Court may find out the 
exact extent of the debt before ordering 
execution. But if the debt is totally denied, 
jthe Court ought not to ordinarily examine 
,the garnishee or direct him to produce 
account books unless it is satisfied on the 
laflidavits or on the examination of tbe 
judgment-debtor that in tbe interests of 
.the decree-holder the garnishee should be 
examined and fais books produced to better 
enable him to proceed with the execution 
and to prevent a possible fraud or collu¬ 
sion between the judgment-debtor and the 
garnishee. For that purpose the alleged 
garnishee may be examined with reference 
to the books or other documents which he 
may be directed to produce for finding out 
whether there were any dealings between 
him and the judgmenb-debbor and there 
would thus be a probability of a debt being 
due and tbe garnishee ought not to be 
subjected to any examination or cross, 
examination for the purpose of determining 
whether the liability subsists or not. In 
this case I take it that the learned Judge in 
making the order which he did was satisfied 
that in the interests of the decree-holder 
to prevent a possible fraud or collusion it is 
necessary to have the books produced into 
Court. I find from the order of the learned 
Judge that he is anxious to safeguard the 
rights of the petitioners and assured them 
that the decree-holder will not be allowed 
to fish out information with reference to 
0. S. No. 17 of 1937 (Eumbakonam Sub. 
Court). I am therefore not inclined to 
interfere with his order in revision. 

It has been brought to my notice that a 
very large number of books and documents 
have been directed to be produced. I do not 
know why the village accounts were asked 
to be produced. The only books that could 

question of debt 
wcmld be the day book, ledgers, ohitta books 
and rough account books and a reference 


A. I. R. 

to those books ought to be quite enough 
to satisfy whether there were dealings 
between the judgment.debtor and the peti- 
tioners and as a result of such dealings any 
sum is likely to be due and owing by them 
to the judgment.debtors and any order for 
further production would be oppressive. 
With these observations I dismiss the 
petition but without costs. 

C.R.K., R.M. Petition dismissed. 
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Madhavan Nair and Stodaet JJ. 

Pungudaya Pillai and another — 

Defendants —Appellants. 

V. 

Uthandiya Pillai and others — 

Respondents. 

Second Appeal No. 573 of 1933, Decided 
on loth February 1938, against decree of 
Dist. Court, Trichinopoly, in A. S. No. 92 
of 1932. 

(a) Hindu Law—Debu—Co-parcener—Person 
acquiring separate property by incurring debU 

Properly thrown into hotchpot and divided 
—Other members are not liable for debts. 

The fact that a piece of property origioally pur* 
chased as separate property was thrown into 
hotchpot and divided in partition will not by itself 
make other members of a joint Hindu family Ha- 
ble for the debts incurred by tbe purchaser for 
acquiring that property. [p 776 C Ij 

(b) Hindu Law—Debts—Loan to manager — 
Partition—Creditor must sue in time — Or else 
must obtain acknowledgments of all members 
who were not parties to loan. 

^ A person who lends money to tbe manager of a 
joint family by way of simple loan may sue for It, 
partition or no partition, within the statutory 
period. If he does not wish to do that but prefers, 
as many creditors do prefer, to leave his mooeyout 
at interest, is it too much to expect of him that he 
should enquire whether tbe family is still un. 
divided ? So that, If it is not, he may obtain 
acknowledgments of the debt from those members 
of the family who did not contract with him at 
the time of the loan, [P 776 0 1. 2] 

55 ( 0 ) Limitation Act (1908), Ss. 20, 21-Joml 
Hindu family — Manager contracting debt — 
Partition — Acknowledgment by one cannot 
keep debt alive against others. 

After partition by making payments towards 
the loan and placing them on record as required by 
S. 20, Limitation Act, the person who, as manager 
of the family originally contracted thedebt,cannot 
keep it alive against the other members of tbe 
family, assuming that it is a debt binding on the 
family : Cie. Ret-n, Petn. No. 623 of 2933 and 
AIR 1937 Mad 586, Rel. on; A I B 1933 Mad 
708, Explained. (P 776 0 2; P 778 C 2] 

(d) Hindu Law—Manager—Pronote executed 

by manager — Remedies open to creditor ex* 
plained. 
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Legal remedies open to a person who lends 
'money on a promissory note, to the managing 
members of a joint family are well dedned. While 
the family is still joint, the creditor can file a suit 
against the managing member alone and can 
obtain a decree against him on the promissory 
note; and if ho proves that the debt is binding on 
the family, a declaration that he, the plaintiS, is 
entitled to execute his decree by attachment and 
sale of the joint family property. At the time of 
execution proceedings however, the junior members 
of a family are at liberty to dispute the binding 
nature of the debts; and in order to forestall all 
such objections, the creditor may implead the 
junior members in a suit itself, and if they disputo 
the binding nature of the debt he can have that 
question tried. Partition does not put an end to 
the liability of the junior members but the nature 
of the remedy is changed. In the first place the 
suit must bo filed in the first instance against all 
the members of the family. In the second place 
the decree against the junior members will be in 
the form of a declaration that execution may be 
had by attachment and sale of that portion of the 
•property which each got at partition and of which 
bo still retains possession -.AIR 1936 Mad 956, 
Bel on. [P 777 C 2; P 778 C 1) 

(e) Limitation Act (1908), S. 20—Joint liabi- 
Hity of Hindu undivided family for family debt 
it not debt within S. 20. 

Joint liabilities of the members of an undivided 
Hindu family for a family debt, is not a debt 
within the meaning of 8. 20 so that one mem* 
her by making a part payment can keep the debt 
alive against all others. [P 778 C 2} 

T. V. Muthukrishna Iyer and A. V. Nara. 
yanaswamy Iyer — /or Appellants. 

K. Bhashyam Iyengar and T. R. Srini, 
vagan — for Respondents. 

Stodart J, — The suit on which this 
second appeal arises was based on a pro. 
missory note executed by defendant 1. 
Defendants 2 and 3, the present appellants, 
are the younger brothers of defendant 1. 
Plaintiff alleged that they were present 
when the money was lent and the note 
•executed but this was not believed in the 
trial Court. Plaintiff further alleged that 
•defeidant 1 was manager of the joint family 
consisting of himself and his brothers defen¬ 
dants 2 and 3, that the note was to secure 
a loan which was contracted for the benefit 
of the family and that the three brothers 
oontinued undivided upto the date of suit. It 
was found however at the trial that the 
family had become divided in 1920 the year 
After the execution of the note and farther 
that the plaintiff bad become aware of this 
^ange of status at least as early as 1921, 
Two Doain QUMtions arose for decision: 

1. Was the loan contracted for the bene, 
ut of the family ? 

9. Do the endorsements of part payment 
ttftde on the note by defendant 1 avail to 


save the bar of limitation against defen. 
dants 2 and 3 ? 

The learned District IMunsif found that 
out of the consideration of Rs. 700, Rs. 300 
was expended on purchasing a small piece 
of land and Rs. 100 in discharging the 
balance of the price of a house site pre¬ 
viously purchased. He did not find that 
these transactions were prima facie advan. 
tageous to the family but held that since 
the land, which was purchased by defen¬ 
dant 1 alone, for Rs. 300, was brought into 
the hotchpot at the partition and divided 
amongst the brothers, defendants 2 and 3 
were also liable to discharge the debt. On 
the point of limitation he held that the suit 
was barred against defendants 2 and 3. On 
appeal the learned District Judge agreed 
with the trial Court that defendants 2 and 
3 were liable for the debt and on the point 
of limitation he reversed the decision of 
the District Munsif holding that the pay¬ 
ments made by defendant 1 after partition 
operated to extend the time for a suit as 
against defendants 2 and 3. Both of these 
adverse findings are now attacked and on 
both grounds we think this appeal should 

succeed. The promissory note is as follows : 

Promissory note executed on 23rd April 1919 by 
Arunacbalam Pillai in favour of Sappania Pillai. 
Amount borrowed by me from you this day in 
cash on account of my urgency for purchasing 
land is Rs. 700. I shall pay this sum etc. 

Thera is nothing here to indicate that 
the land was originally purchased for the 
family. On the contrary defendant 1 
Arunacbalam declares that be purchased it 
for himself and he does not describe him¬ 
self as being acting as the manager of the 
family. Nor as we have observed is there 
anything to show that the land purchased 
was beneficial to the family. On the con. 
trary, if the only profit which the family 
as such derived from the loan was this 
small piece of land for which Rs. 300 was 
paid, then the whole transaction was im. 
prudent. For, the annual profit from 22 
cents, even of wet lend as this was, would 
nob suffice to meet the interest of Ha. 84 on 
the loan of Rs. 700. Apart from that, even 
if we assume for the sake of argument that 
the land was a profitable investment, there 
is no indication at all that in order to buy 
it, it was necessary to borrow money and 
that the price could not have been met out 
of the annnal profits of the family property 
or ont of aconmnlated savings. As for the 
lower Court’s reasoning that defendants 2 
and 3 would be liable for the debt because 
the land was shared with them at partitioOi 
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that wc think is unsound. For defendant 1, 
the actuiil purchaser, may have thrown 
the land into hotchpot to compensate for 
sonio advantage contributed by defendants 
2 and 3. J)efendant 1 had his own separate 
busiuoss and presumably some assets of his 
own and some liabilities which he alone 
was bound to discharge. It is quite possible 
that defendants 2 and 3 contributed some, 
thing at the partition of 1920, to counter, 
balance which each got 7 cents out of 
the land purchased in 1919. The fact there, 
fore that the land purchased in the sole 
name of defendant 1, was subsequently 
divided amongst all the defendants, does 
not by itself show that the purchase was 
intended for the beneSt of the family or 
that, in point of fact, it resulted in any 
benefit to the family as such. The appel¬ 
lants are, we think, bound to succeed on 
this ground alone. 

Coming to the question of limitation a 
very interesting argument has been ad. 
vanced for the respondent by Mr. Sitarama 
Pao who has brought to the question at 
issue his extensive knowledge of the case 
law bearing on this somewhat difficult 
subject. The facts as found we have already 
stated. In more detail they are as follows: 
The promissory note was executed in 1919. 
Id 1920 the defendants became divided. 
Neither at the time of the execution of the 
promissory note, nor at the time of the 
partition is there anything to show that 
these appellants were aware of the loan. 
After the partition, if the endorsements on 
the note are to be accepted, defendant 1 
made four payments of interest, namely on 
27th April 1921, Rs. 100; on 12th April 
1924, Rs. 5; on 16th March 1927, Rs. 10; 
and on 5th March 1930, Rs. 5. At no time, 
so far as the evidence goes, did defendants 
2 and 3 become aware of the loan. The suit 
was filed on 11th June 1931. The result is 
somewhat astonishing, namely that eleven 
years after partition the junior members of 
the family should find themselves called 
upon to meet a claim founded on a prepar- 
tition debt, of which until that moment 
they may not have had the slightest know, 
ledge. The learned District Judge was of 
the opinion that it wonld be unjust if the 
right of a creditor to recover a family debt 
out of the whole property of the family 
could be defeated by partition. But we 
think his sympathy is misplaced. A person 
who lends money to the manager of a joint 
family by way of simple loan may sue for 
it, partition or no partition, within the 


statutory period. If he does not wish to do^ 
that but prefers — as many creditors do 
prefer—to leave his money out at interest, 
is it too much to expect of him that he 
should enquire whether the family is still 
undivided? So that, if it is not, he may 
obtain acknowledgments of the debt from 
those members of the family who did not 
contract with him at the time of the loan. 

The question we have to decide is whsi. 
ther after partition by making payments 
towards the loan and placing them on 
record as required by S. 20, Limitation Act, 
the person who, as manager of the family 
originally contracted the debt, can keep it 
alive against the other members of the 
family—assuming of course that it is a 
debt binding on the family. Here W 
instance the plaintiff could have filed his 
suit at any time before 23rd April 1922' 
and could have got a decree against defen¬ 
dants 2 and 3, not, it is true, executable 
against them personally, but capable of 
being executed by the attachment and sale 
of any property they had got at the parti, 
tion and which they still retained. Or, 
instead of filing a suit the plaintiff having 
learnt of the partition could have securedi 
an acknowledgment from defendants 2 and 
3, though of course this would have given 
him no lion on the property which they 
had obtained at the partition. But the debt 
would have been kept alive as against them. 
Can we go a step further and say that by 
accepting part payment of principal and 
interest from the senior member of the 
family the plaintiff actually kept the debt 
alive as against all the members? The point 
has been twice decided recently in this 
Court and in a sense adverse to the res¬ 
pondent. Curgenven J., as he then was, ie 
Civil Revn. Petn. No. 623 of 1933 (not 
reported) held on facts which are similar 
to the facts of this case, that the point was 
governed by S. 21 (3) (b), Limitation Act. 
He said 

that paymeot, being made after partition, was 
not made by ‘the manager for the time being* as 
required by B. 21 (3) (b). Limitation Act, and dW 
not therefore avail to me limitation against the 
defendants’ brother. 

And Sir Owen Beasley C. J. in 45 MLW 
767^ held to the same effect. This present 
appeal has been referred to a Bench for 
decision on account of the alleged disore, 
panoy between the Law Weekly case and 

1. Rama Vadhyat v. Manian Vadhyar, ( 1997 ) 24 

A IB Mad 686=173 I 0 319=46 ML W 767. 
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56 Mad 833." There is however no real 
discrepancy. For the latter case is one 
where the debt was contracted by a Hindu 
father before partition and the question 
was whether limitation was saved against 
his sons by payments made by him after 
partition. It was held that inasmuch as the 
pious duty of a Hindu son to pay his 
fathers debts was not extinguished by 
partition the father’s payments operated to 
keep the debt alive against the sons. 

Now, examining the relevant Sections of 
the Limitation Act, S. 21 is explanatory of 
Ss. 19 and 20. By S. 19 the time for the 
suit is extended by an acknowledgment in 
writing signed by the person against whom 
the claim is made. By S. 20 the time is 
extended by a payment of interest or part 
payment of principal evidenced by the 
writing or signature of the debtor. In both 
cases the act which operates to give a fresh 
period of limitation may be done by an 

agent duly authorized in this behalf.” 
And S. 21 extends as it were the somewhat 
strict expression "duly authorized agent” 
to certain persons in whom authority to 
acknowledge lawful claims is vested in 
virtue of their legal relationship to the 
principal, such as the lawful guardian of a 
minor or the committee of a person of 
unsound mind. S. 21 (3) (b) is : 

For the purposes of the said Sections (Ss. 19 and 
20) where a liability has been incurred by, or on 
behalf of, a Hindu undivided fanaily as such, an 
acknowledgment or payment made by the manager 
of the family for the time being, shall be deemed 
to have been made on behalf of the whole family. 

Curgenven^^ J.'a reasoning in the case 
cited is that the person liable to pay the 
debt” if his liability arises only on the 
ground that it is a family debt, cannot for 
the purpose of S. 20 be represented after 
partition by the person who was the family 
manager. Mr. Sitarama Bao's contention 
however is that S. 21 (3) (b) does nob 
*Pply to the case at all. He bases bis 
argument on a strict construction of S. 20. 
^^at Section so far as relevant is : 

Where interest on a debt is, before the ezpira* 
won of the prescribed period, paid as such by the 
liable to pay the debt a fresh period of 
i^tation shall be computed from the time when 
ue payment was made. 

^ And this has been interpreted as cover, 
ing oases where there is a plurality of deb. 
tors and the payment is made by only one 
of them, saving of course the ostses speoi- 
fiwUy excepted in 8. 21 (2), of joint con. 
yaotors, partners, exec utors or mortgagors. 

a. Uunnsami v. KntU, (1988) 20 A IB Mad 708 

=146 1 0 404=66 Mad 883=66 M L J 811. 


In all other cases payment by one gives a 
fresh period of limitation against all. This 
interpretation is now well established and 
it is unnecessary for us to refer in detail to 
the numerous instances which have been 
cited at the bar in which it has been 
applied. There is the case of the universal 
donee whose liability for the debts of the 
donor arises under S. 128, T. P. Act. Limi. 
tation against him is saved by a payment 
made by the donor after the date of the 
gift: 17 I C 619.^ And the case of payment 
by one of several heirs towards the debt of 
a deceased person saving limitation against 
all who have taken the latter’s property at 
his death: 56 M L J 630.^ And the case 
where payment by the purchaser of the 
equity of redemption of interest on a mort¬ 
gage saves limitation against the mortgagor 
of which 54 Cal 179® is an example. The 
proposition sought to be established by Mr. 
Sitarama Rao for the respondent is that in 
the case of a debt lawfully contracted for 
the necessity of a joint Hindu family, all 
the members of the family are co-debtors; 
so that part payment by one, acknow- 
lodged by writing as prescribed in S. 20, 
Limitation Act, gives a fresh period of 
limitation against all. 

Now the legal remedies open to a person 
who lends money on a promissory note, to 
the managing member of a joint Hindu 
family have been well defined in a course 
of authorities which it is unnecessary for us 
to cite. While the family is still joint the 
creditor can file a suit against the manag¬ 
ing member alone and can obtain a decree 
against him on the promissory note and, ifj 
he proves that the debt is binding on the' 
family, a declaration that he, the plaintiff, 
is entitled to execute his decree by attach- 
ment and sale of the joint family property. 

At the time of execution proceedings how. 
ever, the junior members of the family are 
at liberty to dispute the binding nature of 
the debts; and in order to forestall all such 
objections the creditor may implead the 
junior _ members in the suit itself and if 
they dispute the binding nature of the debt 
he can have that question tried. Partition 
does not put an end to the liability of the 
junior m embers but the nature of tha 

8. Velayudam Pillai v. Valdhyaliogam PUlaJ, 
(1912) 24 M L J 66=17 I 0 619. 

4. Nararimba Rama lyec v. Ibrahim, (1929) 16 
AI B Mad 419=118 10 802=66 M L J 680. 

6. Bbnban Mobaa Siagb v. Bam Govinda Go* 
•ami, (1936) 18 A I B Oal 1218=98 I 0 204 
=64 Cal 179=44 0 L J 188. 
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remetly i? changed. In the first place the 


suit rr:!:.'t ho filed in the first instance 
a^a.nst all tho members of the family. In 
the 'econd place the decree against the 
Mjn’.'f aieml) 0 rs will be in the form of a 
declaration that execution may be had by 
attachment and sale of tliat portion of the 
property which each got at partition and 
of which he still retains possession. This is 
now a well-settled proposition of law and 
■for authority we need only refer to the 
'clear exposition of it by our learned brother 
Venkataramana Rao J. in A. A. A. 0. No. 
172 of 1933, reported in 44 M L W 476.® 
In the present case partition has taken 
place before the respondent took any steps 
to enforce his debt, The promissory note 
was executed on 23rd April 1919. Parti, 
tion was effected in the following year; upto 
23rd April 1922 the respondent could have 
tiled bis suit against all these defendants 
and obtained a decree of the kind just 
stated. He did not do so. But within that 
period be secured evidence of a part pay. 
ment of interest by an endorsement on the 
promissory note in the handwriting of 
defendant 1; this, he now contends, by the 
operation of S. 20, Limitation Act, gave 
him a fresh period of limitation against all 
the members of the family and so with 
each successive payment. S. 20 is construed 
as meaning that, when any of the several 
persons liable to pay a debt, make a pay. 
ment of interest, then from the date of that 
payment a fresh period of limitation shall 
be computed for a suit on the debt, which 
suit will lie against all persons liable to 
pay the debt. 

Now accepting this construction of S. 20 
it appears to us that the question for deci. 
sion is reduced to this. Are defendants 2 
and 3 persons liable to pay the debt within 
the meaning of S. 20? That question we 
think must be answered in the negative as 
the trial Court has answered it. The debt 
is the money now due on account of the 
money lent to defendant 1 on the promis¬ 
sory note. Certainly defendants 2 and 3 
are not now liable to pay it. All that 
plaintiff can get by way of relief against 
them is a decree declaring that if they got 
any of the family property at partition and 
if they still retain that property or any 
part of it, then in execution of the decree 
that property may be attached and sold. 
This kind of contingent liability did not in 

6 . Suryananayana v. Vlswanadhan, (1986) 23 
AIR Mad 956=168 I 0 686=71 M L J 618 
=44 M L W 476. 
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our opinion make defendants 2 and 3 at 
the time when defendant 1 made the initial 
payment of interest nor at the times when 
he made each successive payment, co.deb. 
tors of defendant 1 in the sense implied in 
S. 20. Mr. Muthukrishna Aiyar for the, 
appellants is in our opinion right when he‘ 
contends that the joint liabilities of the 
members of an undivided Hindu family for 
a family debt, is not a debt within the, 
meaning of S. 20 so that one member by 
making a part payment can keep the debt| 
alive against all the others. His argument^ 
is tbit if it was that kind of a debt there 
would have been no necessity for the Legis. 
lature in 1928 to enact S. 21 (3) (b). The 
relevant words of that Section which we 
have already set out are : 

For the purposes of Ss. 19 and 20 where a liabb 
lity has been incurred on behalf of a Hindu un¬ 
divided family as such, a payment made by the 
manager of the family for tho time being, shall be 
deemed to have been made on behalf of the whole 
family. 

Now, according to Mr. Sitarama Rao, 
S. 20 already provided’ for such cases. It 
enabled not only the manager but indeed 
any member of the family by making a pay- 
ment towards the debt and acknowledging 
it in writing, to give the creditor a fresh 
period of limitation for a suit against all 
the members. But if that was the effect of 
S. 20 there was no need for the enactment 
of S. 21 (3) (b). Reading Ss. 20 and 21 
together therefore we are unable to bold 
that the members of a joint family are for 
tho purposes of S. 20, “persons liable to 
pay the debt” when the debt in question 
cannot be levied from them personally, but 
is merely recoverable by the sale of the jointj 
family property, on foot of a decree made, 
to that effect. Much less then are the said 
members "persons liable to pay the debt"! 
when by reason of partition the jointifamily 
has disappeared and the debt is recover- 
able merely by sale of the property got at 
partition on foot of a decree made against 
those divided members, the operation of 
which decree is contingent on their still 
retaining possession of the said property or 
some of it. In the result we allow t^ 
second appeal. The decree of the District 
Munsif is restored and the appellants ara 
awarded their coats throughout to be paid 
by the plaintiffs in the suit. 

c.r.k./b.d. Appeal allowed. 
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Venkatasubba Rao and 
Abdur Rahman JJ. 
Srinivasulu Naidu — Appellant. 

V. 

Damodarastoami Naidu and others — 

Respondents. 

Appeal No. 99 of 1934, Decided on 22nd 
February 1938, against decree of Sub. 
Judge, Coimbatore, D/.18th December 1933. 

(a) InlerpreUtion of Skatules-Retrospeclive 
■ettect-Porlioni of statute which are silent in 
this regard should betaken as indicating pros¬ 
pective intention. 

The general rule for deciding as to whether a 
'particular Section of a statute has retrospective 
■e^ct or not is that the portions of a statute 
which are silent in that regard, arc to be taken 
pnma facie as dearly indicating prospective inten- 
won only, acting from the time the Act comes into 

(1861) 10 CB {NS) 179, Bel. on. [P 780 C 1 ] 

(b) Transfer of Properly Acl (1882), S. 92 

(•lamended by Act 20 of 1929)-S. 92 is nol 
^ttrospective. 

Section 92. T. P. Act inserted by the Amending 
Act 20 of 1929, is not retrospective In its opera¬ 
tion i AI R 1931 Mad 110 ; A I R 1932 Mad 734 

^ ^ on; AIR 

1932 All 489 (FB) and AIR 2937 All 588 (FB) 

^01 foil. CP 780 C2;P781Cli 

(c) lyiortgage-Subrogation-Parlial subroga¬ 
tion IS permissible even under law prevailing 
ipnor to amendment of T. P, Act in 1929, 

Even according to the law that prevailed prior 
to the amendment of the Transfer of Property Act 
In 1929, partial subrogation was permissible, when 
the charge on a distinct item of the property mort- 
>gaged was completely discharged : A I R 1924 PC 

oaL 4^ ^ ^522 Mad 

^*9, Rel. on. [p 701 Q 2] 

(d) Mortgage—Subrogation—Accrual of right 

^Uis not necessary that payment must be 

in addition and not out of purchase 
«oney. 

For the right of subrogation to accrue, it is not 
pessary that there must be payment in addition 
w the purchase money and not out of purchase 

JTJ Cd 164 (PC) : 

■Mad 61 and A I R 1936 Mad 171 (FB), Er. 
f^ned ; AIR 1937 All 688 (FB), Dissent. • 
^IB1932 P C 99, Commented «pon.(P 781 0 3] 

wg prior mortgage personally liable to pay It— 
is nol entitled to subrogation—In other 
question is one of intention. 

Is pereoo disoharging a prior mortgage 

livmsm **■ wbere^a 

JVment U made by the mortgagor himself, no 

JhTm^ lo »n other cases, 

fi*" ^ intention, the rule being that 

SmnM Jf” evidenoe, such inteotbn 

•nould be amribed to the person paying aa would 

to bli iftereet: 29 

PC St and AIR 1924 

W, Bel on. jp q j 


V Radhakriabnayya for M. Krishna 
Bharatbi for Appellant. 

T. M. Krishnaswami Ayyar and N. Siva- 
ramakrishna Ayyar —for Respondents. 

Venkatasuhba Rao J.-Tbis appeal 
raises two important questions as to the 
law of subrogation. Another point has been 
raised whether S. 92, T. P. Act (newly added) 
dealing with subrogation has retrospective 
effect. The following facts are material • 
U) On 3rd August 1918 defendant 1 
granted a mortgage to one Rangiah Goun. 
dan over Survey No. 116 (the suit land) 
and certain other properties: (b) On 26tb 
November 1922 the same defendant 1 
granted a mortgage to one Rangaswami 
Naicken (the plaintiff’s assignor) which 
comprised inter alia Survey No. 116 and 
the other items included in the earlier 
mortgage; (c) On 24th May 1925 by Ex. 1, 
defendant 1 sold Survey No. 116 to defen’ 
dant 4, the brother of defendant 5, for Rs, 
6000. The purchaser was directed to retain 
the sal© price with himself and apply it to 
paying off in part the amount due to Ran- 
fjJ'^Goundan under the mortgage of 1918; 
dj On 27th November 1928 defendant 5 
(he having in the meantime become entit. 
led to the suit property in virtue of a family 
partition) made a final payment of Rs. 5000 
(m addition to Rs. 2000 already paid) to 
Rangiah Goundan, who thereupon executed 
m his favour a deed of release relinquish, 
mg his rights over Survey No. 116 :(e) 
On 11th November 1931 the plaintiff as 
the assignee, as already stated, of Ranga. 
swami Naicken brought the present action 
to enforce the mortgage of 1922. 

As the dates above will show, the con. 
yeyance—the root of defendant 5’s title — 
is subsequent to the mortgage sued on, that 
of 1922; his later acquired right, if it stood 
alone, should obviously be postponed to the 
suit mortgage which is earlier in date. But 
the question is, whether he is entitled to 
keep alive, for his benefit and protection, 
any portion of the mortgage of 1918, dis. 
charged by him in part; in short whether 
he can invoke the doctrine of subrogation. 

S. 92, T. P. Act inserted by the Amending 
Act (20 of 1929) has crystallized, as it were 
the Indian law relating to subrogation. 
Prior to the amendment, the law of subro. 
gation grew out of judicial decisions, and 
even the word subrogation' did not occur 
in the Act, although there were certain 
Beotions in it which imperfectly recognized 
the doctrine. Under 6. 92 partial subroga- 
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tion is not permitted. That by the payment 
of Rs. 7000, Rangiah Goundan’s mortgage 
was (liscbargecl only partly, is admitted. It is 
therefore to the plaintiff's interest to contend 
(and he so contends) that S. 92 has retros. 
jiective effect. S. 63 of the Amendment 
Act declares that certain Sections of that 
Act shall not apply to transactions before 
the Act. S. 47 thereof, which corresponds 
to S. 92 with which we are concerned, is 
not among those Sections, and therefore by 
way of inference, it is argued that this Sec- 
tion has retrospective effect. The general 
rule is that: 

Tbeportioosof a statuto which are silent in that 
regard, are to bo taken prima facie as clearly indi¬ 
cating prospective intention, and prospective inten* 
tion only, acting from the timo the Act comes 
[into operation ; Lord Ilatherley in (1878) 3 A C 
^5821 at p. 598, citing Lord Granworth. 

Lord Cairns, in the same case, lays down 
that any Court will be slow to construe an 
enactment as retrospective, and thereby as 
disturbing existing rights, unless Parlia. 
ment has said that tbe enactment is to be 
construed retrospectively. But the plaintiff 
places reliance upon Cl. (d), S. 63 which 
runs thus : 

And Dotbieg in any other provision of this Act 
shall render invalid or in any way affect anything 
already done before the first day of April 1930 in 
any proceeding pending in a Court on that date. 

For tbe plaintiff it is urged that the 
Sections to which this clause refers (S, 92 
being one of them) are expressly declared 
by it not to be retrospective in a limited 
sense. The necessary inference is, it is 
argued, that in other respects, tbe Sections 
must be held to have retrospective effect. 
There was a similar provision in the 
statute then under discussion, in tbe case 
before the House of Lords already adverted 
to, and referring to it Lord Hatherley 
observes that it should be deemed to have 
been put in, in the language of conveyanc. 
ing, ex majore cautela. Lord Blackburn 
groups the Sections of the statute, which 
was being considered, under three headings: 

(a) Some expressed In terms that left do doubt 
that they were Intended to bo retrospective; (b) 
Some as to which it was equally clear, that they 
were not intended to be retrospective; (c) Others 
expressed in ambiguous terms. 

Referring to group (c), his Lordship 
says that the general rule of every civilized 
nation is, in the absence of express words 
to the contrary, that any new law that is 
made, affects future transactions, not past 
ones; the opposite rule applies in regard to 


procedure and possibly in matters of evi. 
dence. 1898 A C 469^ is a very strong case. 
There the respondent was dismissed when 
the Civil Service Act, 1884, was in force. 
By that Act the Government had no power 
to dismiss a civil servant except upon the 
grounds, after the enquiry which it pre¬ 
scribed. There was tbe later Act of 1895, 
S. 58 of which enacted : 

Nothing in this Act, or in the Civil Service Act 
of 1684, shall be construed or held to abrogate and 
restrict the right of the Crown as it existed before 
tbe passing of tbe said Civil Service Act to dis¬ 
pense with the services of any person employed in 
the publio service. 

This Act was passed 6ve months after 
the summary dismissal of the respondent. 
It was argued that the provisions of S. 58 
being declaratory, it must of necessity be 
held to be retrospective. This contention 
was repelled, Lord Watson holding: 

It may be true that tbe enactments are declara¬ 
tory in form; but it docs not necessarily follow 
that they are therefore retrospective in their oper¬ 
ation, and were meant to apply to acts which bad 
been completed or to interests which bad vested 
before they became law. 

It manifestly shocks one's sense of 
justice, as observed by Earle C. J. in (l86l) 
10 C B (n s) 179® at page 191, that an act 
legal at tbe time of doing it should be made 
unlawful by some new enactment (cited by 
Lord Watson in the case already referred 
to). In two cases the Allahabad High 
Court has held that S. 92 is retrospective : 
54 All 897" and I L R (1937) All 880.® 
But the attention of tbe learned Judges 
was not called to the decisions of the 
House of Lords referred to above, which 
are of overwhelming authority. Our view 
receives support from three decisions of 
this Court, A I R 1931 Mad 110,® 56 Mad 

169^ and the observations of Varadaeba- 
riar J. in 59 Mad 359.® We must therefore 

2. Young V. Adams. (1898) A 0 469= 67 L J P ^ 
76=78 L T 506=14 T L R 378. 

3. Midland Railway Oo. v. Pye, (1861) 10 0 B 
(N S) 179=30 L J C P 314=4 L T 510=9 W 
R 658=142 E R 419. 

4. Totaram v. Ramlal, (1932) 19 A I R All 489= 

139 I C 107=64 All 897=1932 A L J 627 
(F B). 

5. Hira Singh v, Jai Singh, (1937) 24 A I R AH 
588=171 I 0 163=1 L R (1937) All 880= 
1937 A L J 840 (F B), 

6 . Pichaiyappa Chetty v. Qovindaraja Mudftly* 

(1931) 18 A I R Mad 110=130 1 0 606. 

7. Kanjee and Moolje Bros, v, Shonmoga® 
Pillai. (1932) 19 A IR Mad 734=139 1 0 870 
=56 Mad 169=63 M L J 687. 

8 . Laksbmi Amma v. Sankara Nsrayana Menon, 

(1936) 23 A I R Mad 171=160 I 0 187=59 
Mad 359=70 M L J 1 (F B). 


1. Gardner v. Lucas, (1876) SAC 662. 
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reject the contention that S. 92 is retros¬ 
pective. The question then arises, under 
the law that prevailed prior to the amend, 
ment, was partial subrogation permissible? 
The judgments on this point are conOict. 
ing and even the dicta of several learned 
Judges are contradictory. It is unnecessary 
to enquire what the various High Courts 
have held, as a decision of the Judicial 
Committee, 51 I A 140,'’ has declared the 
law in unequivocal terms: vide 70 M L J 
506. The facts of the Privy Council case 
were as follows: There were three mort¬ 
gages : the 6rst and the third being on the 
lands alone and the second on the crops 
also. The mortgagor's lands were brought 
to sale in execution of a simple money 
decree and purchased by one Pingala sub- 
3 ect to the mortgages. The second mort- 
gagee having obtained judgment on his 
mortgage, obtained orders for sale of the 
crops. Pingala or hia representatives paid 
the second mortgagee sums of money and 
saved the crops from seizure. While this 
was going on, the third mortgagee sued 
to judgment upon his own mortgage and 
caused the lands to be sold out freed 
from the mortgages. After payment of the 
amount due to the first mortgagee, there 
remained in Court to the credit of the first 
mortgagee’s action Es. 1327 odd. 

The question arose, who was entitled to 
this amount—Pingala or the third mort. 
gagee? In other words, could Pingala claim 
that he stood in the shoes of the second 
mortgagee, and use the mortgage in the 
Utter's favour, as a shield against the 
claims of the third mortgagee? Their Lord- 
ships first point out that Pingala would be 
entitled to the amount under a specific 
order of the High Court; with that part of 
the decision which lays down no principle, 
we are not concerned. Then their Lord.' 
amps proceed to deal with the general law 
on the question, prefacing their observe, 
tions by the remark, 'Tt is therefore neces. 

lovestigate matters a little more 
<w8ely. They treat it as settled law that 
^ore a purchaser from the owner pays 
off an eulier charge part by part, he may 
treat himself as buying that charge pro 
tanto. There the point arose directly for 
oeciBion, were the sums paid by Pingala to 


be hold purchase moneys or redemption 
moneys? To express the same idea differ, 
ently, were the same to be deemed as paid 
in reduction of the second mortgage, or, 
purchase of that mortgage pro tanto? 
The ordinary rule is that a man having a 
right to act in either of two ways, shall be 
assumed to have acted according to his 
interest. Giving effect to this principle, 
their Lordships held that Pingala must 
be assumed not to have extinguished the 
charge but to have kept it alive. On that 
reasoning the right claimed by Pingala to 
subrogation was upheld. The idea of pro 
tanto purchases’ is emphasized here and 
this decision must be regarded as having 
decided once for all the vexed question 
of partial subrogation. Sir Dinsha Mulla, 
referring to this case in his valuable trea.' 
tise on the Transfer of Property Act, 
observes: But in that case the whole of 
the mortgage debt was discharged by the 
purchaser. But this is an accident, which 
does not in the slightest degree diminish 
the authority of the case, in view of the 
way the Board dealt with the question. We 
may note in passing, that even prior to this 
proDoiiDC6D39Dt of thd Judicial CoiDiuitt66| 
the Madras High Court had allowed sub. 
rogation, when the charge on a distinct 
item of the property mortgaged was, as in 
this case, wmpletely discharged; 41 M L J 
399. This has been followed in some later 
decisions. The contention that partial sub. 
rogation ought not to be allowed thereforj 
fails. 

For the plaintiff it is next contended that 
for the right of subrogation to accrue, there 
must be a payment in addition to the pur. 
chase money, not out of the purchase 
money. The law of subrogation for India is, 
as already observed, mainly a creation of 
the Judges. The Privy Council decisions 
that laid the foundation of this law lend 
no countenance to this theory; on the con¬ 
trary, those decisions both in the letter and 
spirit seem to refute this view. Before 11 
I A 126^* the many times quoted, the law 
was uncertain in India as to the scope 
of this equitable doctrine. That decision 
refused to recognize the authority of (1816) 

3 Mer 210,^^ disapproved the Calcutta 


1 1 L? (P 0)“=’“ ' ° 
M6« 


11. Venkataramana Reddi v. Ranfilah Ohettl. 
(1933) 9 A I B Mad 349=70 I 0 313=41 
M L J 899. 

13. Ookaldai Oopal Das v. Puran Mai Pranuakh 
Das, (1884) 10 Oal 1086=11 1 A 136=4 Sai 
648 (P 0). 

18. Toolmin v. Steer, (1816) 8 Mer 310=17 B B 
67 
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and the ]’>otnhiiy judsciiQQts based upon that 
case and aiiirmed the Madras view taken in 
7 M ]I C ii 229.’^ Their Lordships then go 
on to iinint out that in (1816) 3 Mer 210'^ 
tho first mortgage was paid off out of the 
purchase money, but the very opposite was 
tho fact in the case before them; on that 
ground tho case could be distinguished 
from (1816) 3 Mer 210,*^ but what follows 
clinches the matter : 

Their Lordships do no not think it necessary to 
do this, as they are not prepared to extend this 
doctrine to India. 

The matter does not stop there. In 
29 I A 9,’® the facta wore such as to 
afford scope for tho application of this 
principle. There were two mortgages of 
188H and 1890 effected by the owner. On 
5th October 1891 the property in question 
was attached and pending attachment the 
owner granted on 7th October 1891, i. e. 
two days subsequent to the attachment, 
a mortgage to one Mustaphi to secure the 
payment of Rs. 40,000 advanced by him. 
As a part of the arrangement between the 
owner and Mustaphi (to this the learned 
Judges draw pointed attention) the mort¬ 
gages of 1888 and 1890 were, from and 
out of the amount borrowed, paid off. 
Mustaphi’s mortgage would, but for subro¬ 
gation, rank after the attachment, but their 
Lordships held that the mortgages of 1888 
and 1890 were kept alive for the benefit of 
Mustaphi, who could use them as a shield 
against the claim arising under the attach, 
ment. Tho next Privy Council case, 39 I A 
68 ,*® comes again within the range of the 
same principle. There too the facts gave 
scope for its application. The owner first 
effected in 1874 what was styled a zarpeshgi 
lease to secure repayment of Es. 12,000. 
Then followed five successive mortgages, 
the last of which was effected on 7th 
January 1888. On 17th February of the 
same year, the owner granted to a lady 
named Allan a mortgage for Rs. 12,000, 
vphich sum was, by agreement with her, 
applied to paying off the amount due to 
zarpeshgidar. A suit was brought by the 
assignee of Allan and the question arose 
whether they were entitled to priority over 
the five mortgages which were as shown 
above anterior to Allan's mortgage. Sir 

li. Bamu Naicken v. Subbaraya Mudali.(1874*75) 
7 M H C R 229. 

16. Dinobandu Shaw v. Jogmoya Dasi, (1902) 29 
Cal 154=29 I A 9=6 OWN 209 (P C). 

16. Mohamed Ibrahim v. Ambika Prasad Singh, 
(1912) 39 Cal 627=14 I C 496=39 I A 68 
(PC). 


John Edge, delivering the judgment of the 
Board, refers expressly to the fact that 
Rs. 12,000 were lent and were borrowed 
for the specific purpose of paying off the 
amount due under the zarpeshgi lease, and 
that the sum raised was in pursuance of 
the understanding, applied in payment of 
that debt. Their Lordships held that the 
lease was not extinguished but kept alive 
for the benefit of Alfan. 

We have now gone to the fountain, 
head of authority to show that there is 
no warrant for the view so strongly con. 
tended for before us, that payment should 
always be in addition to the purchase money 
and never out of it. Not a single Madras 
case, with the exception of a recent pro. 
nouncement to which we shall advert, has 
been cited in support of this doctrine; 
indeed this theory goes against the trend 
of the Madras decisions. In 34 Mad 119*^ 
there was a first mortgage in favour of C 
and a subsequent mortgage granted to the 
plaintiff. The owner then sold the property 
to defendant 4, who undertook to pay off 
with the purchase money both C and the 
plaintiff. He kept his word as to C but 
failed to pay off the plaintiff. The question 
arose whether as against the plaintiff he 
was entitled to subrogation. The answer 
was in the negative. The learned Judges, 
Benson and Krishnaswami Aiyar, observe 
that it was clear on the facts, that the 
intention to keep alive the first mort¬ 
gage as against the puisne encumbrancer 
could not be presumed, as the object of 
defendant 4‘s transaction was not to keep 
alive C's mortgage, but to discharge the 
plaintiff’s encumbrance as well. And then 
they go on to add what for the present 

purpose is very important : 

The rule as to subrogation only applies when 
the purchaser has not covenanted to diseharg$ 
the previous encumbrance. In the present case- 
both the previous mortgages were arranged to be 
discharged by the purchaser, not merely the 
first mortgage. 

(In the passage above we have underlin¬ 
ed (here italicized) two important words). 
If the rule contended for is right, the simple 
fact that the mortgage was discharged from 
the purchase money would have been a 
conclusive answer; but the judgment rests 
upon the principle, that when the pur¬ 
chaser agrees to discharge two earlier mort¬ 
gages he cannot be permitted to say^ tb*^ 
he kept alive one of them, to use it 6^ 

17. Govlndaswami Thevan v. Doraswaml 

(1911) 34 Mad 119=6 IC7 31 =20 M L J wU 
=1910 M W N 390. 
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a protection against the other. This was 
followed in 53 Mad 188‘® by Ramesam 
and Jackson JJ. There again the law is 
stated in terms, which exclude the possi. 
bility of the rule now contended for being 
right. The learned Judges observe ; 

Now It IS clear that where the mortgagor sells 
ms property to a vendee requiring the vendee to 
to pay off two or three prior debts of the mortga- 
gor and if the vendee pays off only one of them, 
he cannot claim priority in respect of it over the 
others though he may claim such priority in res- 
pect of other debts the payment of which by him 
was not contemplated. 

Here is a clear statement that when 
payment is made out of the purchase money 
the right of priority accrues (that is not 
doubtedl, although (the doctrine resting 
as It does on equity) not against the per. 
son whose debt the purchaser, in breach of 
his agreement, failed to discharge. In cases 
such as the above, the intention clearly 
18 that the prior charges should be extin. 
guished, that is the very object of the sale; 

It will not therefore be open to the pur. 
chaser to say that he kept alive for his 
benefit one mortgage as against the other. 
At 18 unnecessary to refer to the numerous 
cases where the proposition, as we propose 
to decide, has been tacitly assumed. In 
some cases a difiPerent view has been ex. 
pressed and two of them have been parti- 
relied on for the plaintiff. In 59 
Mad 359 the facta are similar to those 
in 34 Mad 119^^ already referred to. Before 
the mortgage in favour of the appellant, 
there were three prior mortgages which he 
agreed to pay off, from and out of Es. 
8000, the advance he was to make. He 
paid off the first two mortgages but failed 
w pay off the third mortgage. It was held 
that he had no priority as against the 
third mortgagee. It is upon the observa. 
tion made in this case that the plaintiff's 
counsel relies. Were this a decision on the 
point now raised, it would be binding upon 

would be an end to the matter. 
Whether we were disposed to agree with it 
or not. The case was considered from two 
“Afferent standpoints. First, what would be 
Che effect if S. 92 applied? With that aspect 
we are not here concerned, as the present 
®We, as alr^y observed, is governed by 
6 law as it stood before the amendment. 
°^ndly, would the appellant’s contention 
jmder the law as unaffected by 

'^"<^808 held, following 
11017 and 58 Mad IflftAs 

(1980) 17 

fi7 K L J ^ ° 


to above that he had no right of subroga- 

tion. It therefore follows that such obser 

vations as occur in this judgment, as to the 

state of the law previous to the amend 

ment, on the question now raised, are 

obiter. We must say we find it difficult to 

follow the distinction adverted to, between 

a person with a pre-existing right and a 

person acquiring a right by reason of the 

advance he makes. Not the slightest sup. 

port is to be found for this supposed dis. 

tinction in any of the rulings of the 

Judicial Committee; on the contrary, as 

already shown, it finds no countenance in 
then]. 


The other case that has been stronelv 
rehed on is I L R (1937) All 880.® There 
are very strong observations in that 
case which support the plaintiff’s conten. 
tion; but with very great deference we 
are unable to follow it. The theory of con 
tractual liability there developed is alien 
to the doctrine of subrogation as propounded 
m the J’rivy Council decisions. As pointed 
out m 29 I A 9^® (already cited), when the 
person discharging a prior mortgage is one 
personally liable to pay it, as where the 
payment is made by the mortgagor him. 
self, vide 11 I A 126'“* at p. 134, no ques- 
tion of subrogation arises; in all other 
cases, the matter is one of intention, the 
rule being, that when there is no express 
evidence, such intention should be ascribed 
t^o the person paying, as would show that 
he acted according to his interest. If a per 
son buys for Rs. 10.000 properties subject 
to mortgages in favour of A and B, agree. 

consideration Rupees 
6000 to A and Rs. 4000 to B, it stands to 
reason, that if he pays off A alone, he can. 
not have priority against B, for the very 
essence of the transaction is, that he makes 
himself liable to pay off both A and B, and 
by failing to pay off B, be oannot be per. 
mitted to make an illegal profit of Rs. 4000. 
That is the ratio of 34 Mad 119'^ and 53 
Mad 188'® already referred to. Their Lord, 
ships of the Privy Council in 51 I A 140® 
after declaring that it is settled law that 
the purchaser may be paying off an earlier 
charge, treat himself as buying it and stand 
in the same position as his vendor, go on to 
add the following limitation, which gives 
effect to the principle abovementioned; 

This role would not apply If the owner of the 
property (by whloh eipreeeJon la meant the pur- 
onaMr) had covenanted to piy the later mortgage 
a6bt« 

(The words within brackets are ours.) 
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One word more. There hae been a good 
deal of debate as to the effect of A I R 1932 
P C 90‘‘' (a decision on appeal from the 
Oudh Cliief Court.) This was relied on by 
the ludgos in the Full Bench decision of 
the Allahabad Court, I L E(l937) AH 880,'' 
and also by Venkataramana Rao J. in the 
Madras Full Bench case already referred to: 
•09 Mad 359.*^ The supposed importance of 
this decision lies in the fact that it was 
approved by the Privy Council. But that 
tribunal did no more than dismiss the 
appeal summarily, adding, however, the 
remark that as to "all the points urged 
before the Board their Lordships agreed 
completely with the judgment of the Court 
of Oudh.” What were the points urged 
before the Board? On this no light is 
thrown. Apart from this, there are only 
two or three sentences (somewhat cryptic) 
in the judgment of the learned Oudh Judges 
which bear on this question, and it is 
impossible, having regard to the trend of 
the authority to which we have referred, 
to put upon them the construction con. 
tended for on behalf of the plaintiff. We 
are not prepared to hold that the Privy 
Council intended to sweep away the prin¬ 
ciple, which the decisions of that tribunal 
had previously established. It may not be 
without interest to re-call in this connexion 
the pregnant words (the case being one of 
subrogation) quoted by Holloway Ag. C. J. 
and Kindersley J.: 

The law does cot exist for the .«ake of forma¬ 
lism; on the contrary, formalism is to .subserve 
legal interests : 7 M H 0 R 229‘* approved by the 
Privy Council in Gokuldas's 

Incidentally, we may remark that the 
learned Judges in this case advert to the 
fact that 

the subsequent mortgagee gets all to which ho is 
entitled when bo is allowed to redeem the prior 
mortgagee (page 232), 

which shows that the doctrine they were 
giving effect to dealt fairly with the 
rights of the parties” (page 231). To con. 
strue Cls. (i) and (iii) of the new S. 92 
is not within our purview. It is not 
therefore for us to say whether the con. 
struction adopted in 59 Mad 359® is right 
or not, whatever may bo our own view on 
the matter. Lastly remains the question, 
what is the extent of defendant 5’s right ? 
Although he made a payment of Rs. 7000, 
his priority does not extend to any sum in 
excess of Rs. 6000, the amount which he 
undertook to pay, it being admitted that he 

19. Jag Iklohan Das v. Jugal Kishore, (1932) 19 
A I R P 0 99=187 I 0 476 (P 0). 


got possession on the very date of his sale 
(24th May 192.5). Nor is there force in the 
plaintiff’s contention, that from Rs. 7000 
should be deducted interest at 12 per cent, 
per annum for the period between the sale 
and the payments, and that in respect of 
the balance only defendant 5 is entitled to 
priority. In pursuance of the decree of the 
lower Court the suit item has been already 
sold and the plaintiff has become the pur. 
chaser. In view of our finding, the property 
should be re-sold and from the proceeds of 
sale, defendant 5 should be paid out Rupees 
6000 along with interest thereon at 6 per 
cent, per annum commencing from 22Dd 
May 1938 and the balance if any should go 
to the plaintiff. The property shall nob be 
sold for three months from today, i. e. till 
22nd May 1938, as the plaintiff undertakes 
to pay the amount before that date. Then 
remains the question of costs. The lower 
Court's order against defendant 5 as to 
costs is vacated. The plaintiff will not be 
liable to refund Rs. 250 directed to be paid 
to him by defendant 5 under order dated 
15th February 1937. The plaintiff will pay 
defendant 5’s costs, which are hereby fixed 
at the consolidated sum of Rs. 400; this 
amount represents the costs incurred in the 
lower Court in connexion with the finding 
inquiry and in this Court. 

C.R-K./r.M. Order accordingly- 
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HORWILL J. 

Appu Goundan —Petitioner. 

V. 


Emperor. 

Criminal Revn. No. 640 and Petition 
No. 603 of 1937. Decided on 3l9b March 
1938, to revise the Judgment of Sub-Divi* 
sional First Class Magistrate, Salem, lo 
C. A. No. 64 of 1937. 

(a) Criminal Trial—Juriidiction — Slatement 
by accused of his having committed offence 
not triable by Magistrate—Magistrate u n®j 
deprived of jurisdiction unless be feels tM 
statement was true or unless prosecution •«' 


;ept it. . 

A statement by an acoosed person that W® 
Hence committed by him is a more serious on . 
lot triable by the Magistrate, does not deprive t 
lagistrate of jurisdiction unless the j.. 

,ooepl the truth of that statement or the 
rate is of opinion that it is true. (P 
(b) Madras Abkari Act (1 of 1886). S. 5^ 
Possession of wash — Presumption under 
iperates—Accused presumed guilty. 

Where the accused was found in 
nA Ktkf. rttifc in S. 6» 
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■and the accused is presumed to have committed 
an offence punishable under S. 55. [P 785 C 1] 

J. S. Vedamanickam —for Petitioner. 

N. Somaaundaram for Public Prosecutor 

—for the Crown. 

Order.—I find no reason to interfere. 
A statement by an accused person that the 
offence committed by him is a more serious 
one, not triable by the Magistrate, does not 
deprive the Magistrate of jurisdiction unless 
jthe prosecution accept the truth of that 
^statement or the Magistrate is of opinion 
ithat it is true. As the accused was found 
|in possession of wash, the presumption set 
|Out in S. 64 operates and the accused is 
jpresumed to have committed an offence 
.punishable under S. 55 of Act 1 of 1886. 
The criminal revision petition is dismissed. 

C.R.k./b.d. Petition dismissed. 
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FULL BENCH 

Leach C. J., Madhavan Nair, 
Varadaceariab, Lakshmana 
Rao and Stodart JJ. 

Perumal Cheltiar — Petitioner. 

7 . 

Kamakshi Ammal — Respondent. 

Civil Revn. Petn. No. 883 of 1935, De- 
■cided on 10th February 1938, from decree 
•of Court of Small Causes, Trichinopoly, D/- 
18th July 1935. 

5{< ^ Pronote — Suit on — Pronote iniuffi* 
•eiently tUmped—Bar of S. 35, Stamp Act, and 
S. 91, Evidence Act — Instrument given aa 
collateral aecurity or conditional payment or 
net embodying all terms of contract — Suit on 
original debt U maintainable — Money paid 
contemporaneously with execution of instru* 
Qent ~ Possibility of conditional payment or 
collateral security is not excluded — Circum- 
atances determine whether suit lies on original 
<Jebt '.AIR 1926 Mad 1148=98 I C ?S and 
AIR 1935 Mad 206=166 I C 250=67 M L J 
912, Overruled. (Per Full Dench, Stodart J, 
^nlra.) 

(Pet Full Bench.) — If the promissory note 
'^bodies all the terms of the contract and the 
uutrument Is improperly stamped, no salt on the 
debt will lie. B. 91, Evidence Act,and 8.36, Stamp 
Act, bar the way. But if it does not embody all 
the terms of the oontract the true nature of the 
transaction oan be proved; and where an instru- 
tnent has been given as collateral security or by 
way of conditional payment, a suit on the debt 
will lie. The fact that the ezeoution of the pro* 
Qlssory note la oontemporaneons with the borrow* 
u>g cannot exclude the possibility of tbeinstroment 
having been given aa oollateral leourity or by way 
of oonditional payment. Whether a suit lies on 
^ debt apart from the instroment therefore 
d^enda on the oiroumatanoea under which the 
tnatramant wuezeouted : AIR 2929 Mad 1248 
1988 Myg9 A 100 


—98 I G 75 and A I R 1935 Mad 206=156 I C 
250=67 M L J 912, Overruled; Case law dis. 
cussed; E)ujlish case law ra ieioed. [P 788 0 1] 

^Per Stodart J, contra.) —When a man gives 
another promissory note in satisfaction of a debt 
or for other consideration, bo gives at the same 
time a warranty that the note is a good and 
enforceable instrument. If the note is bad for 
want of a proper st.amp, it avuuot operate as a 
discharge for the debt. This implied warranty is a 
term of the contract and such a warranty is not 
generally embodied in a promissory note or other 
negotiable instrument. When money or other 
valuable consideration passes and a negotiable 
instrument is given in exchange for that consi. 
deration, a cause of action arises on the considera¬ 
tion apart from the engagements evidenced by the 
instrument. Because the consideration is recited 
in the instrument, it cannot be said that no evi¬ 
dence can be given of it except the instrument 
itself. The consideration, that is to say, the loan 
for which the promissory note is given, is the sub- 
ject-matter of the contract and not a term of the 
contract within the meaning of 8. 91, Evidence 
Act. In the matter of the loan the lender consents 
to itonly on condition that the borrower gives him 
a negotiable instrument in the shape of a promis¬ 
sory note containing certain stipulations; and the 
borrower for bis part consents to execute a pro- 
missory note. If in the promissory note, the 
borrower embodies a recital that he has received 
the money, that is not a "term of the contract*' 
but merely a statement of the actual circumstance 
which bee given rise to the contract -.AIR 
1918 P C 146, Applied. [P 794 C 2 ; P 795 0 1, 2] 

K. V. Breenivaaa Iyer — for Petitioner, 

N. Suryanarayana — for Respondent. 

Leach C. J. — The question which the 
Court is called upon to decide in this case 
is whether a person who has lent money 
on a promissory note can sue to recover 
the debt apart from the note when the 
note embodies the terms of the contract 
with the borrower, but is inadmissible in 
evidence owing to a defect in the stamping. 

In England the right to sue on the original 
consideration is recognized, and the same 
principle has been applied by some Judges 
in India, but S. 91, Evidence Act says that 
no evidence shall be given in proof of the 
terms of the contract except the document 
itself, or secondary evidence where secon. 
dary evidence is admissible, and other Judges 
have held that this Section prohibits a suit 
on the original consideration. This Court, 
except in two cases to which I shall in due 
course refer, has held that 8. 91, Evidence 
Act is a bar to a suit on the debt, when the 
loan and the instrument are contempora¬ 
neous. Before turning to examine the deoi- 
eions of this Court and certain of the other 
authorities to which reference has been 
made, I should point out that the Court is 
not considering the case where a promis- 
sory note has been given in respect of an 
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antecedent debt. It is well settled, both in 
England and in this country, that where a 
negotiable instrument is given in respect of 
an antecedent debt the creditor may sue on 
the delit and ignore the note. We are merely 
concerned here with the case where the 
note has been given at the time of the loan 
or in pursuance of the arrangement then 
made and embodies in full the terms of the 
contract. 


The earliest reported case of this Court 
to which our attention has been drawn is 
that in 7 Mad 112* where a promissory 
note had been given by two members of a 
joint Jlindu family in consideration of a 
loan to the family. The instrument was 
improperly stanjped, but the Court held 
that this was no bar to the suit because 
the cause of action for the money lent was 
complete in itself before the giving of the 
note. The report does not set out the facts 
and apparently the Court was of the opinion 
that the instrument had been given for an 
antecedent debt. The ciuestion was raised 
before Collins C. J. and Parker J. in 10 Mad 
94.^ There the loan having been arranged 
and the money paid, a promissory note 
specifying the terms of the contract was 
executed later in the day. The note was not 
duly stamped and the Court held that the 
suit was nob maintainable. It was recognized 
that there might be circumstances under 
which the loan could bo recovered apart 
from the note, bub the Court was firmly of 
the opinion that when the contract is 
reduced to writing, the instrument itself is 
the only evidence of the transaction. This 
decision was followed by Boddam and San- 
karan Nair JJ. in 29 Mad 111,^ by Sada. 
siva Iyer and Spencer JJ. in 38 Mad 660* 
and by Varadachariar and Burn JJ., in 
S8 Mad 261=67 M L J 595.^ The same 
principle was applied by Madhavan Nair J. 
in 20 M L W 943,® by Reilly and Anantha. 
krishna Iyer JJ. in 36 M L W 432,^ by 


1. KriEhoaswami Pillai v. Rang.'iswami Chettv 
(1884)7 Mad Hi. 

2 . Pothi Reddi v. Velayudasivam, (1887) 10 Mad 
94. 

3. Yarlagadda Veera Raghavaya v. Goraofcla 

Ramayya, (1906) 29 Mad 111=15 M L J 484 

4. Motbu Sastcigal v, Viswanatha Pandarasan- 

nadbi, (1914) 1 A I R Mad 657=21 1 C 864= 
38 Mad 660=26 M L J 19. 


6 . Chookalingam Cbettlarv. Palaniappa Chettiar 
(1936) 22 A I R Mad 23=166 I 0 184=58 
Mad 261=67 M L J 595. 


6 . Bomaraju v. Venkatasubbarayudu, ( 1925 ) 12 
AIR Mad 351=85 I 0 889=20 M L W 943. 

7. Gura Sahu v. Krishnamma, (1932) 19 A IB 
Mad 687=139 1 0 361=36 M L W 432. 


Krisbnan Pandalai J. in 37 M L W 723^ 
and again by Ananthakrishna Iyer J. in 63 
M L J 303.® In 59 Mad 268*® a Full Bench 
consisting of Beasley C. J., Cornish and 
Pandrang Row JJ. had to consider a pro- 
missory note which was expressed in these 
terms: 

We have taken from you on credit this day 10 
kalains of Kumvai paddy at Rs. 3 a kalam for 
Rs. 30 and we have executed this hand letter pro* 
mising to pay the sum of Rs. 30 with interest 
thereon at 3 pies per rupee per mensem to you or 
to your order. 

The document was unstamped and it was 
conceded that it was inadmissible in evi¬ 
dence. It had not been given in respect of 
an antecedent debt, but was a contempora¬ 
neous document osecutod at the time of the 
sale of the paddy. The Court held that the 
suit was maintainable on the debt. In the 
course of his judgment, Beasley C. J. recog¬ 
nized that where a promissory note is in 
consideration of a loan, the debt cannot be 
proved aliunde. The learned Chief Justice 
and Pandrang Row J. were of opinion that 
in all such cases the Courts must be guided 
by what appears on the face of the pro¬ 
missory note. If it is expressed in such a 
way as to leave what was intended by the 
parties in any way in doubt, then the facts 
must settle the question. If it is clear on 
the face of the promissory note that it is 
the contract, then no further evidence can 
be permitted. The Court held that the suit 
was maintainable because it considered that 
the promissory note was merely given as a- 
conditional payment for the paddy. Cor¬ 
nish J. reserved his opinion on the ques¬ 
tion whether the payee of a note given for 
a contemporaneous loan has or has not s 
right of action on the debt. In 341C 417,**' 
Coutts-Trotter and Srinivasa Iyengar JJ- 
expressed the opinion that the giving of an 
instrument in recognition of a pre-existing 
debt does not extinguish but merely sus¬ 
pends the cause of action on the original' 
debt. The giving of an instrument is 
merely conditional to its discharge. I do 
not regard this judgment as questioning 
the correctness of the decision in 10 Mad 

8 . Chendrasekharan Pillai v. Srinivasa Pillfti* 

(1983) 20 A I R Mad 71=140 I 0 193=37 

M L W 723. 

9. Alimane Sahiba v. Subbarayudu, (1932) 13 

A IR Mad 693=139 I 0 486=63 M L J 303. 

10. Ramaswami Pillai v. Murugiah Fadayaohi. 

(1936) 23 A I R Mad 179=161 I 0 273=59' 

Mad 268=70 U L J 267 (P B). 

11. Chookalingam Chatty v. Annamalai Chettyr 

(1917) 4 A I B Mad 460=841 0 417. 
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H.- Stone J. in 67 M L J 30 ^^ 
where the cause of action is complete 
before the giving of the promissory note, 
the creditor may sue on the debt. This is 
another case in which the promissorj’ note 
was given in respect of an antecedent debt. 

The two cases which conflict with 10 
Mad 94^ are AIR 1926 Mad 1148^® and 
67 M^L J 912.^^ In A I R 1926 Mad 
1148^® Wallace J. stated that when a pro. 
missory note is taken for a contemporane¬ 
ous debt, the balance of opinion is that the 
elocution of the instrument does not dis- 
charge the debt, but only suspends the 
remedy on the debt. I am unable to agree 
that this is the balance of judicial opi. 
nion in India. The learned Judge made 
no reference to the decision in 10 Mad 94^ 
or to that in 38 Mad 660.^ In 67 M L J 
912,** Venkatasubba Rao J. expressly held 
that where the loan and the giving of the 
promissory note are contemporaneous the 
lender may fall back on the original con¬ 
tract. This decision is therefore in direct 
conflict with 10 Mad 94^ and the cases 
which followed it. The learned Judge, in 
the course of his judgment, referred to a 
marked conflict of judicial opinion in this 
High Court. He regarded the decision of 
Stone J. in 67 M L J 30*^ as being in con. 
flict with the judgment of Varadachariar 
and Burn JJ. in 58 Mad 261,® With great 
respect I do not look upon these decisions 
as being in conflict and until the judgment 
of Venkatasubba Rao J., the only previous 
departure from the general trend of deci¬ 
sions of this Court was to be found in the 
judgment of Wallace J. The correctness of 
the decision in 10 Mad 94^ has however 
now been called in question and in view of 
the importance of the matter the present 
case has been placed before a Bench of five 
Judges. 


^ The question under discussion was con. 
wdered by a Full Bench of the Rangoon 
High Court of which I was a member in 
600*® and there all the important 
dwisions, both Indian and English, were 
disoussedin the course of the arguments. 

12. Moragappa Ohetty v. NaohUppa Chatty, 
(1934) 21 A 1 B Mad 508—166 I 0 164=67 

M L J 80. 

18. Gopala Padayachl v. Bajagopal Naido, (1926) 
18 AI B Mad 1148=98 10 76. 

14. Ohmnayya Naido v. Bhrinlvasa Naido, (1936) 
22 AIB Mad 206=166 I 0 260=67 M L J 
912. 

15. MaoDg Obit V. Boshan N. M. A. Earaem 

Comer & Oo.. (1984) 21 AI B 889=162 
Z 0 1088=12 Bang 600 (F B). 


The judgment of the Court was delivered 
by Page C. J. who deduced the following 
propositions of law from the authorities : 

(1) When a loan is contracted it is an implied 
term of the agreement that it shall be repaid. (2) 
When a promissory note is given by the borrower 
either at the time when the loan is contracted or 
afterwards, the terms upon which it is given and 
taken is a question of fact and not of law, (3) The 
giving of a negotiable security by a debtor to his 
creditor operates prima facie as a conditional pay. 
ment only, and not as a satisfaction of the debt 
unless the parties so regard it. (4) If the promis¬ 
sory note is itself the consideration for the loan, or 
if it is accepted as an accord and satisfaction of 
the original debt, the lender is restricted to his 
rights under the instrument. (5) The lender is 
entitled to sue on the original consideration if the 
instrument is given merely as a collateral security. 
(6) If the terms of the agreement under which the 
loan was made have been embodied in an instra- 
ment, no evidence can be adduced in proof of the 
terms of the contract except the document itself 
and if the document is not admissible in evidence 
as the result of its being improperly stamped, the 
suit must fail. 

I concurred in this judgment and sub¬ 
ject to one qualification I still consider that 
it correctly states the law. The qualifica- 
tion which I would now make has refer¬ 
ence to the statement that the giving of a 
negotiable instrument operates prima facie 
as a conditional payment of the debt. On 
further consideration, I have come to the 
conclusion that this must depend on the 
facts of the particular case and that there 
is no presumption that the instrument has 
been given as conditional payment. There, 
fore, in my opinion, when the lender wishes 
to sue on the original contract on the 
ground that the instrument was given by 
way of conditional payment, he must prove 
facts which warrant the inference. I am in 
agreement with the observations of Sulai- 
man and Kendall JJ. in 51 All 630.*® The 
learned Judges there said : 

It is true that in coosidecing this point we can¬ 
not be solely guided by the equitable considerations 
which are given effect to in English cases. The 
express provisions of 8. 91, Evidence Act, cannot 
be ignored. Under that Section, where the terms 
of a contract have been reduced to the form of a 
document, no evidence can be given in proof of the 
terms of such contract except the document itself 
or secondary evidence of its contents where it is 
admissible. If therefore the hundis are the embodi¬ 
ment of the whole contract between the parties 
and those hundis are not admissible in evidence 
and cannot be looked at for the purpose of finding 
out the terms of the contract, the plaintiffs cannot 
be allowed to adduce other evidence to prove the 
terms of such contract. It U conceivable that in 
special oases a bill of exchange or a promissory 

16. Knndan Lai v. Bbikarl Das lawar Das, (1929) 

16 A1 B All 264=116 I 0 298=61 All 680= 
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note may l-o the only document containing tho 
terms of tho contract between the parties, and in 
such a case if that document cannot bo adduced 
in OTidence, the creditor may be prevented from 
recovering the amount. This is clear from Illus. 
(c) to S. 91. On the other hand, from the mere 
fact that a bill of exchange or bund! has been 
executed, it does not necessarily follow that the 
whole of the contract between tho parties has been 
reduced to tho form of such a document. A bundi 
is principally a written promise to pay a fixed 
amount on or after a certain date. It docs not 
necessarily contain all the terms of the agreement 
between the parties, as a bond, for Instance, would 
do. In many cases a promissory noto or a bundi 
may merely bo a written security taken for the 
loan. Tbo promise to pay tho amount may be only 
a part of the wholo contract between the parties, 
in which case it cannot be said that that contract 
has boon reduced to the form of a bundi. In such 
cases it would be impossible to hold that the pro- 
visioDB of S. 91 would exclude evidence showing 
the terms of the whole contract wbiob cannot bo 
determined from tbo bundi alone. 


A decision to the same effect was given 
by this Court in 40 Mad 585,^' an appeal 
heard by Oldfield and Krishnan JJ. 
Oldfield J. said : 


Tbo second question referred to us Is whether 
the lender can bo given a decree apart from the 
note for the money lent upon the note. It is not 
possible to answer this question without further 
knowledge of the facts. 

Krishnan J. observed : 


If there is an obligation apart from the one 
under the note itself, It may clearly be enforced. 
The fact that tbo ‘loan and tho note are contem¬ 
poraneous' is not concluelve of tho non.existencc 
of such obligation. 

In my opinion the law may be stated 
shortly in this way. If the promissory note 
embodies all the terms of the contract and 
the instrument is improperly stamped, no 
suit on the debt will lie. S. 91, Evidence 
Act, and S. 35, Stamp Act, bar the way. 
But if it does not embody all the terms of 
the contract, the true nature of the transac- 
tion can be proved and where an instru. 
ment has been given as collateral security 
or by way of conditional payment, a suit 
on the debt will lie. The fact that the 
execution of the promissory note is con¬ 
temporaneous with the borrowing cannot 
exclude the possibility of the instrument 
having been given as collateral security 
or by way of conditional payment. Whe¬ 
ther a suit lies on the debt apart from 
the instrument therefore depends on the 
circumstances under which the instrument 
was executed. It has been stressed in argu¬ 
ment that the English rules of evidence do 
not run counter to 8. 91, Evidence Act, 


17, Chidambaram Cbettiar v. Ayyaswami Tevao 
(1917) 4 A I R Mad 201=361C 741=40 Mat 
685=31 M L J 401. 


and therefore it is said that the Section 
cannot be regarded as a bar to the applica- 
tion of the principle accepted in England 
that a suit lies on the debt apart from the 
instrument. This argument ignores two 
important factors. In the first place, the 
English rules of evidence are not statutory, 
but judge-made, and in the second place 
the tendency in England has always been 
to ignore as far as possible stamp objec- 
tions, as is pointed out in Taylor on Evi¬ 
dence. Vol. 1, p. 276. (Edn. 12). In India 
tho law is statutory and the Courts are 
given no latitude in matters of this nature. 
S. 35, Stamp Act, absolutely prohibits a 
negotiable instrument improperly stamped 
being put in evidence, and S. 91, Evidence 
Act, insists that where a contract has been 
reduced to writing the document alone 
shall be looked at. 

The suit out of which the present peti¬ 
tion arises was for the recovery of a sum 
of Rs. 400 lent on a promissory note on 
17th June 1928. The plaintiff’s case was 
that there had been payments to account 
and that these payments had been endorsed 
on the instrument. The defences were: 
(l) the promissory note was not supported 
by consideration ; (2) there bad been no 
payments to account and the endorsements 
were false ; (3) the suit was barred by 
limitation, and (4) it was not maintainable 
as the promissory note was insufficiently 
stamped. The promissory note was insuffi¬ 
ciently stamped but the trial Judge found 
against the defendant on the facts and 
granted a decree on tho ground that the 
plaintiff was entitled to sue on the original 
consideration, because the promissory note 
had been executed one and a half hour 
after tho lending of the money. The 
learned trial Judge did not consider the 
question whether the promissory note 
embodied tho whole of the terms of the 
contract between the parties. The case 
should therefore be remanded to the trial 
Court for further consideration and deci¬ 
sion in the light of this judgment. The 
petitioner is entitled to his costs in this 
Court. 

Madhavan Nair J.—I agree. 

Yaradachariar J. —I agree. In defer¬ 
ence however to the decisions which have 
laid down a different rule, I feel bound to 
explain my inability to follow them, espe¬ 
cially when that rule has the attraction of 
avoiding apparent injustice while the con¬ 
clusion stated in the judgment just deli- 
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vored has bsen described as "needlessly 
technical” by an eminent Judge (Jenkins 
C. J. in U Bom 360’“ at p. 362). As indi. 
cated by me in the order of reference, the 
question for consideration is what is the 
purpose and effect of the prohibition con¬ 
tained in S. 35, Stamp Act ? It seems to 
me there can be little doubt that in enact¬ 
ing that prohibition, the Legislature ex¬ 
pected that it would be made effective by 
the combined operation of that Section and 
S. 91, Evidence Act. The possible hardship 
to the lender was noted by Sir Richard 
Couch as early as in 21 W R 1;’‘’ the 
learned Chief Justice observed that the 
law has to be so, for the reason that if 
the consequence of not stamping a docu. 
ment of this kind was not serious the 
stamp laws would very frequently be dis¬ 
regarded. If I am right in my interpreta¬ 
tion of these provisions of the Statute law, 
I venture to think that it is not for the 
Court to attempt to circumvent the law, 
even for the laudable purpose of advancing 
substantial justice. There has been little or 
DO controversy as to the effect of S. 35, 
Stamp Act. The divergence of opinion dis¬ 
closed in the decided cases relates to the 
bearing and effect of S. 91, Evidence Act. 
Even on this point, the general principle 
underlying the Section hardly admits of 
any doubt. In the words of Sir Richard 
Couch’®'^ (quoted by the Judicial Com. 
mittee in 60 Cal 338^® at p. 344): 

Tbo rule with regard to writings is that oral 
proof cannot be substituted ior the written evi- 
pence of any contract which the parties have put 
Into writing. 

The question is, how far does this rule 
or the reason of the rule apply to cases in 
which a person borrowing money executes 
M part of the same transaction a promis¬ 
sory note in favour of the lender ? That 
the terms as to rate of interest, date of 
payment, etc. form part of the contract and 
cannot be proved except by proof of the 
note seems to be more or less admitted : 
see 17 C L J 399.*’ Is there an obligation 
to repay divorced from these terms and 
such obligation be proved indepen. 
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91. Bim Bhador y. Daiuri Bam, (1918) 17 C L, 
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dently of the note is the point in contro¬ 
versy. The answer seems to me to depend 
on, whether it is not true even in this case 
that the writing, namely the promissory 
note, is tacitly considered by the parties 
as the only repository and the appropriate 
evidence of their agreement"; per Sir 
Richard Couch in the case already quoted 
from.’'’^Th 0 course of decisions in the Indian 
High Courts may be briefly stated. The 
Allahabad and Lahore High Courts have 
after some fluctuation of opinion adopted 
the stricter view in their latest Full Bench 
pronouncements. The Madras decisions 
have been dealt with by my Lord who has 
also referred to the judgment of the Full 
Bench of the Rangoon High Court. In 
Calcutta, the stricter rule was laid down 
in 21 W R 1,’® but this was virtually 
departed from in 3 Gal 314.** Judging from 
the statement of facts, the last mentioned 
case seems to have arisen out of a suit by 
an indorsee of the unstamped promissory 
note ; with all respect, it is difficult to see 
how the indorsee who could not even prove 
the note could sue on the original conside- 
ration between the maker and the payee : 
see (1808-16) 170 E R 918.** In 7 Cal 
256** Garth C. J, re.affirmed the stricter 
rule, but in 23 Cal 851*^ his statement of 
the law was interpreted in a manner not 
easily reconcilable with the way that 
Garth C. J. had himself applied it in 8 Cal 
721.*® Later decisions of the Calcutta 
High Court seem to have alternated be¬ 
tween the two views: cf. 61 Cal 433,** AIR 
1936 Cal 127** and A I R 1935 Cal 658;*® 
but 23 Cal 851*® was followed by the 
Bombay High Court in 24 Bom 360.’® In 
29 Bom L R 432*® the learned Judge 
seems to be adopting the view of Page 0. J. 
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E R 918. 

24. Sheik Akbar y. Sheikh Khan, (1861) 7 Oal 266 

=6 0 L B 636. 

26. Framatba Nath Sandal y. Dwaraka Kath Dey 
(1896) 23 Cal 861. 

26. Radba Kant Shaba y. Abboy Churn Mitter, 
(1882) 8 Cal 721=11 0 L R 310. 

27. Bamendra Meban y. Keshab Chandra, (1984) 

21 A I R Cal 564=160 I C 982=61 Cal 488= 

88 C W N 468. 

28. Indracbandra Bag y. Eiralal Bong, (1986) 28 
A I B Oal 127=167 1 C 441=63 0 L J 646= 

40 0 W N 696. 

29. Taracband Frotapmal y. Tamijodin Sheik, 
(1986) 22 A 1 B Oal 668 = 16910 611 = 89 
OWN 1241. 

80. Jacob A Co. y. yiotimsey, (1927) 14 A IB 
Bom 487=102 10 188=39 Bom L B 482. 


790 Madras 


Perumal V. Kamakshi (FB) (Varadachariar J.) A. I, R, 


in the Rangoon case. In Patna, the question 
can scarcely be regarded as settled: c/. 7 
Pat whore Maepherson J. concurred 
only on the ground of stare decisis. 

As some of the Indian decisions purport 
to follow the English rule, it is necessary 
to note the exact terms of the relevant 
rules of the English law and the basis on 
which they rest, with a view to see how 
far they can be followed in this country ; 
for, as pointed out by the Judicial Com- 
mittee in 45 Cal 320^' at p. 333, Courts in 
India cannot depart from the provisions of 
the Evidence Act merely on the ground 
that the laws of evidence in England, when 
similar questions came before the English 
Courts, permit certain facts to be estab. 
lished by proof at large. Though it may 
generally be true, to say that S. 91, Evi¬ 
dence Act embodies what is known as the 
"best evidence” rule in the English law, 
the terms in which the rule has been codi. 
6ed here do not permit to the Courts in 
India the latitude which English Courts 
enjoyed at a time when the rule was being 
developed and administered there substan¬ 
tially as a rule of caution in leaving evi. 
dence to the jury. Thus, the same learned 
Chief Justice (Lord Tenterden) who in 
(1828) M (fe M 257 = 173 E R 1151^^ said 

that be had always acted most strictly on 
the rule that what is in writing shall only 
be proved by the writing itself, observed in 
(1828) M & M 413 = 173 E H 1207^*: 

So much iojustico has frequently been done by 
rigid adherence to this rule that I should certainly 
be reluctant to carry it into strict execution : see 
Taylor on Evidence, Vol. 1, S. 397. 

Further, rules of exclusion which had 
been developed mainly with a view to 
avoid ignorant juries being misled or con¬ 
fused were not scrupulously adhered to by 
Courts of Chancery where the Judge him. 
self adjudicated both on law and on fact 
especially when the exclusion of a writing,” 
by reason of the prohibition arising from 
the Stamp laws threatened to defeat a just 
claim. In (1805) 11 Ves 583 at p. 596=32 
B R 1215^® at p. 1220 when pressed with 
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an objection based on the Stamp laws. Lord 
Eldon stated that it was his 'duty to 
struggle to support what has been the 
practice of the Court.” 

Bearing these considerations in mind, I 
proceed to deal with the relevant rules of 
the English law which are thus stated in 
Eoscoo 8 Treatise on Evidence in Civil 
Actions (Edn. 20, Vol. 1. page 226); 

When the transaction is capable of being legally 
proved by other evidence than that of the instru¬ 
ment which ought to beat a stamp, such evidence, 
if allowed by the pleadings, may be resorted to. 
Thus (A) where a promissory note appears to be 
improperly stamped, the plaintiff may resort to 
the original consideration ; (B) if a plaintiff sue- 
cceds in making out a case of implied or oral 
contract and it does not appear on the cross-exa¬ 
mination of his witnesses that there was any con¬ 
tract in writing, the defendant will not be allowed 
to give an unstamped written contract in evidence 
for the purpose of non-suiting the plaintiff. 

The proposition that I have marked (B) 
in the above extract need not detain us 
because I have never found it adopted in 
those terms in any Indian case and it is 
scarcely conceivable that the Legislature 
would have intended to permit an evasion 
of S. 91 in the manner suggested. Some of 
the English decisions cited in connexion 
with the question now before us seem how¬ 
ever to rest on this principle ; cf. (1840) 1 
M & G 944=133 E R 615;^° (1832) 4 B & 
Ad 208—110 E R 434.^^ The proposition 
that I have marked (A) in the above extract 
purports to be based on (1800) 102 E S 
22 and Tyte v. Jones, reported as a foot¬ 
note to (1800) 102 E R 22.^® (1800) 102 
E R 22^® will on examination be found to 
be an action by an indorsee of a pro-note; 
and in view of what is taken by Lord 

Ellenborough in 1 Camp 175 = 170 E B 
918“^ to be indisputable, that is, that the 
indorsee cannot recover under any of the 
money counts “as he was not an original 
party to the bill and there was no evidence 
of any value being received by the defen¬ 
dant from him" it is doubtful if the refer¬ 
ence in the report in (1800) 102 E R 22” 
to the general counts in the declaration and 
to possible evidence of payment of conside¬ 
ration by the plaintiff to the defendant 
was intended to relate to the original loan 
between the maker and the payee. If it did, 
it can perhaps be explained as resting on 
the principle which had at one time been 

36. Maguay v. Knight, (1840) 1 M & G 944 = 3 
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snuDciated in England that an unstamped 
document was a mere paper which did not 
amount to an "agreement” and which 
therefore left the plaintiff's evidence where 
it stood : (1832) 4 B & Ad 2085 Such a 
theory is scarcely maintainable in view of 
later authorities: see (1855) 4 E & B 660;^® 
Boscoe, p. 227, Evidence in Civil Actions; 
see also 17 C L J 399.^^ If, as held by the 
Judicial Committee in 50 Cal 338,-® a doeu- 
fflent which was excluded from evidence 
under S. 49, Registration Act was never, 
theless a written contract in the sense that 
its existence precluded oral evidence of the 
same being given, it is difficult to see how 
a different principle will apply to cases 
where the document is excluded by S. 35, 
Stamp Act. 

Tyte V. Jones (referred to in the foot¬ 
note to (l800) 102 E E 22^®) seems to rest 
on another principle of the English law 
which the Indian Legislature has delibe. 
rately departed from in enacting S. 22, 
Evidence Act. The proof that was permit¬ 
ted in Tyte v. Jones was to the effect that 
when the money for which the unstamped 
•promissory note had been given was 
demanded of the defendant, he acknow¬ 
ledged the debt. This is explicable in the 
light of the rule supported by some autho- 
rity in England that admissions by a party, 
even when proved by parol evidence, con¬ 
stitute an exception to the "best evidence" 
fule: see (1832) 149 E B 157.^* This view 
has been criticized even in England: see 
Taylor on Evidence, Ss. 410 to 412, and 
6. 22, Evidence Act adopted the stricter 
view and relegated “oral” admissions as to 
the contents of a document to the category 
of “secondary evidence.” The result, in 
India, is that if by reason of the document 
being unstamped, no evidence of its con. 
tents, whether primary or secondary, is 
admissible, evidence of admissions by the 
defendant is equally inadmissible. The 
position may be different where admis- 
eions are made in the pleadings themselves, 
cf. 11 Yea 683*® at p. 596 and (1814) 2 M 
& 8 651®^ at p. 553, because by reason of 
8. 58, Evidence Act, it may not be neces- 
aury to prove admitted facts, and the objec- 
tioQ under S. 91 will not arise unless the 
plaintiff is called upon to go into evidence: 

99. Steam v. MUls, (1866) 4 E A B'660. 

40. Stogleton v. Barrett, (1833) 3 T;r 409=2 CAJ 
868=1 L ? Ex 184=149 E B 167. 

<41. Page ▼. Bnaaell, (1814) 2 M A B 651=106 

Ea4e7. 


42 Mad 41.This was the position in 23 
Cal 854,** cf. however 18 Bom 369,** 
where it was suggested that in a suit on 
an unstamped promissory note even an 
admission in the written statement may 
nob avail the plaintiff, as the Court, when 
giving a decree on such admission, may 
be acting on" the document within the 
meaning of S. 35, Stamp .-Vet: see also 21 
W R l.*» 

It seems to me that the other English 
authorities which have been referred to in 
this connexion by text writers or in the 
Indian decisions do not really bear on the 
objection arising under S. 91, Evidence 
Act. (1853) 2 E & B 849=118 B E 985*® 

turned on the rights and obligations of 
vendor and vendee, though an unstamped 
bill came into the picture. The defendant 
had sold a bill as a ' foreign ’ bill when in 
fact it was not. If it were a foreign bill, 
it could have been subsequently stamped; 
but not being a foreign bill it became 
worthless on account of the absence of a 
stamp. The claim of the vendee for money 
had and received was sustained on the 
ground that the vendor bad sold as a 
foreign bill what in fact was not a foreign 
bill. It seems to me that this decision 
does not warrant the conclusion that a 
person lending money on an unstamped 
note can maintain an action for money 
bad and received. I shall recur to this 
point later. 

(1827) 108 E E 778** proceeded on the 
footing that though by reason of the altera, 
tion, the promissory note had become 
unenforceable, the alteration did not eztin. 
guish the debt 

and that it was competent to the plaintiff to give 
the paper in evidence to prove the terms on which 
the money was deposited. 

It is noteworthy that Bayley J. instanced 
the case of a usurious security being taken 
for a pre-existing debt. 170 E B 345 
~1 Esp 245*^ was a case of an un. 
stamped note given for a pre-existing debt 
(in lieu of an acceptance of the defendant 

42. Uallappa v. M. Naga Chetty, (1919) 6 A I R 
Mad 838=481 0 168=42 Mad 41=36 M L J 
666 (F B). 

43. Samear Ehan v. Lochin Bass, (1896) 23Oal 864. 

44. Cbenbasapav. Lakshman Ramchandra, (1894) 

16 Bom 369. 

46. B. Gompertz v. Bartlett, (1853) 3 E A B 849 
=2 0 L R 895=23 L J Q B 66=18 Jnr 366 
=2 W R 43=118 E H 986. 

46. Button V. Toower, (1627) 7 B A 0 416=1 Man 
Sl By 136=108 £ R 778. 

47. WUaon v. Kennedy, (1798-1807) 1 Esp 246= 

170 E R 846. 
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which Was duQ when the note was 
fiivon) and the laDpuage of Lord Kenyon 
is almost identical in terms with the first 
rule stated by Garth C. J. in 7 Cal 206.‘‘ 
The same remark applied to (1808) 1 Taunt 
353'' and to (1831) IB* Ad eOG.’*'* 
which was a case of a hill given for goods 
sold: 5(?c also (1835) 2 Bing (N C) 249 ^ 
132 E E 98.^® It may bo convenient to 
refer next to those of tho Indian decisions 
which when dealing with claims for money 
lent under unstamped notes invoke the 
principle that the giving of a negotiable 
instrument only operates as a conditional 
discharge’ or merely suspends the plain¬ 
tiffs remedy and that the plaintiff’s right 
to sue is revived if the instrument turns 
out to be worthless or is not discharged 
by payment induecourse. I see no difficulty 
in applying this principle to cases where 
money is already due to a person—as for 
goods sold or for a pre-existing debt—and 
the debtor gives his own note to the cre¬ 
ditor or draws a bill or cheque in his 
favour. It is legitimate to presume in such 
cases that the creditor is not accepting the 
instrument in satisfaction of his existing 
claim but only as a security or as means 
of obtaining satisfaction from the drawee 
of the bill or cheque. Even in cases where 
money is lent contemporaneously with the 
giving of a cheque by the borrower or the 
drawing of a bill on a third party, it may 
be reasonable to treat the bill or cheque as 
an attempt at payment and to presume 
that it was only a " conditional" payment. 
The difficulty created by S. 91, Evidence 
Act, will not arise in this case because the 
cheque, bill or hundi does not embody a 
promise to pay by tbe promisor but only a 
direction to another person and the lender 
can fall back on the ‘implied’ promise in 
the absence of a promise 'in writing.’ But 
where the borrower gives his own promis¬ 
sory note as part of tho loan transaction, 
it seems to me artiffcial to treat that verj’ 
promise to pay’ obtained in that note as 
amounting to a payment, and then to seek 
to import the theory of ‘conditional’ pay¬ 
ment. 

So far as I have been able to examine 
the English cases which enunciate the 


A. I.R. 

doctrine of 'conditional payment,’ I do not- 
ffnd that any of them relates to a proper 
promissory note executed as part of the 
loan transaction itself. I am therefore 
with all respect unable to concur in the 
proposition stated by Page C. J. as pro- 
position No. 3 in 12 Bang 500^" at p. 504 
and statements to the same effect in other 
reported decisions: see for instance 54 I C 
84 at p. 91. With the like respect I must 
add that my experience does not coincide 
with what the learned Chief Justice states 
on p. 608 to ha his experience that 

it rarely, if ever, happens that the whole of tho 

terms of the agreement under which a loan is 

made .are embodied iu a prorniisory note given to 

0 lender by the borrower except in cases in 

which the parties contract that tho negotiable 

mstrumont shall itself be the consideration for 
tho loan, 


49. Gundy y Marriot, (1831) 1 B & Ad 696=9 
L J K B (0 S) 70=109 E R 916. 

60. Plimley v. Westloy, (1835) 2 Bing (N C) 249 

=132 E R 98 ^”^ L J C P 61=1 Hodges 324 


if, as later observations in the judgment 
imply, a promissory note cannot, according 
to the learned Judge, be reasonably pre¬ 
sumed to have been taken as considera¬ 
tion for the loan. I am free to confess to 
some difficulty in understanding what the 
learnod Chief Justice had in mind when he 
postulated the possibility of a promissory- 
note by tho borrower being 'consideration' 
for the loan as distinguished from the 'con¬ 
tract of loan. I can understand the posi¬ 
tion taken in 51 All 530^® that from the 
mere execution of a note it does not neces¬ 
sarily follow’ that the whole of tbe contract 
between the parties has been reduced to 
the form of such a document {see 40 Mad 
585) ' and I respectfully agree that in this 
sense it will be a question of fact in each 
case whether or not the note represents the 
whole contract between the parties. I am 
unable to hold that there is any presump¬ 
tion that a promissory note taken from the 
borrower as part of the loan transaction is 
taken inerely as collateral security’; bat 
in particular cases the evidence may lead 
to that conclusion: see per Pratt J. in 64 
I C 84“ at page 94. 

The theory propounded by Ormond J- 
in 54 I C 84'’* at p. 92 that in every case 
of a promissory note loan "there are two 
distinct promises made by the borrower, 
(l) that he will pay the amount borrowed 
to the lender and (2) that he will pay the^ 
amount due on promissory note to the 
holder of the note,” that each promise is- 
a distinct cause of action and that S. 91 
applies only to the second promise, seeme 

61. UauDg Kyi v. Ma Ma Gale, (1920) 7 A I B 
L B 1=64 I C 84=10 L B R 65 (F B). 
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to mo, with all respect, equally artificial, if 
the learned Judge meant to hold that even 
promise No. 1 was an express promise. If 
on the other band, it is only an implied 
promise, the question arises, whether the 
principle enunciated by Lord Cairns in 
(1872) 5 H L 321®" at p. 341 and applied 
by the Judicial Committee in 50 Cal 338"'^ 
would not preclude the lender from falling 
back on the implied promise when the con. 
tract between the parties had been reduced 
to writing. It has been asked why a man 
should be put in a worse position when he 
takes a worthless document than when he 
does not take any. Lord Cairns said : 


Implication that might be raised, supposing 
there was no document, is put out of the case and 
reduced to silence by the documents by which 
alone you must bo governed. 

This principle was applied by Sir 
Eicbard Couch to a claim for money due 
under an unstamped note. The learned 
Chief Justice observed: 

The plaintifi cannot.... say that from the 
deposit there arose a contract on the part of the 
defendant to repay it, because here the parties 
bare made an express contract which has been 
put in writing. The plaintiff cannot resort to any 
Implied contract; if he recovers at all, it must be 
On the contract actually made and be must prove 
that, if it is denied. And he must do it by the pro- 
duction of the writing which, not being stamped, 
cannot be seen in evidence: 21 W R 1.^* 

This case has sometimes been explained 
away on the ground that the suit was there 
laid on the note and not on the coneidera- 
tion: see d Cal 314^2 34 Bom 360.^® 

This distinction wholly ignores the princi. 
pie on which the decision was avowedly 
based. It has been suggested that this prin. 
oiple of the implied promise' being super- 
seded by the express’ promise in writing 
should be limited to cases where the writ. 
|ug can be proved and enforced but where 
It is not admissible in evidence, the paper 
be treated as non-existent and the 
objection based on B. 91 will not arise: 
9ee Muila and Pratt, Commentaries on the 
pfcamp Act, Edn. 3, p. 134. The decision 
in 60 Cal 338*® furnishes the answer even 
w this suggestion. In the absence of a 
document embodying the terms of the seen- 
nty created by the deposit of title deeds, 
wie lender could have proved the deposit 
oy oral evidence and obtained the benefit 
of the security; but when the transaction 
acoompaoied by an unregistered docu. 
inent their Lordship s held that the creditor 

M. BUw ▼. Foster, (1872) 6 H L 821a:42 L J Ch 

49as2T L T 381=20 W B 907. 


f could not establish his security by oral 
1 evidence as to the deposit, even though the 
f document was inadmissible by reason of 
1 non-registration: see also 17 C L J 399/1 
J The same decision of the Judicial Com. 
J mittee answers the argument that though 
I the contract between the lender and the 
borrower cannot be proved without the 
; aocument, the fact of loan could be proved. 
Under the law, the mere deposit of title 
deeds (with intent to create a security) 
would suffice but in the case referred to 
■ their Lordships declined to allow even the 
' fact of such deposit to be proved when the 
document turned out to be inadmissible. It 
IS obvious that when the creditor is asking 
for permission to prove the fact of the loan, 
he IS only seeking to invoke the theory of 
an implied promise to pay. In 7 Mad 112^ 
the learned Judge held that “the defen- 
dant's request and the payment by plaintiff 
which constitute the cause of action can be 
proved independently of the note.” With 
great respect, I cannot help thinking that 
this is merely the theory of 'implied' pro- 
n)is6 stated in other words. 

The theory of ‘failure of consideration' 
has sometimes been invoked as also the 
formula of money had and received’: cf. 16 
I C 33. The appeal to the theory of 
failure of consideration in a case like the 
present seems to me, with all respect, to 
Ignore the distinction between the ‘con¬ 
tract’ and the 'consideration' for the con¬ 
tract. We only fall back on the question 
whether the promissory note represents 
the contract or the consideration for some 
other contract. In view of the judgments 
delivered in (1914) A C 398®* it seems to 
me, that neither the theory of failure of 
consideration nor the formula of money 
had and received is available in the case 
before us. Both these causes of action rest 
on a notional or imputed promise to repay,' 
(•1914) A C 398®* at p. 462, see also p. 440, 
and the consideration above adverted to 
in connexion with the theory of “implied 
promise” equally apply to this way of sup¬ 
porting the lenders' claim. In the case of 
a loan transaction, the principal contract 
itself consists of the promise to repay and 
it cannot be said that “the implied pro¬ 
mise on which the action for money had 
and received depends” forms no part of 
but is merely collateral to the main con- 

68. BiijDAtb Dab v. Balig Bam, (1913) 16 1 0 88. 

64. Binolair ▼. Broogbam, (1914) A 0 896=88 L 3 
Ob 466=111 L T 1=68 B J 803=80 T L R 
816. 
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tract : per Lord Parker in (1914) A C 398’* 
at p. 440. Tho claim for “failure of consi¬ 
deration " cau arise only when the contract 
has Iteeu proved and the very question for 
decision is whether or not S. 91, Evidence 
Act, prevents the contract being proved 
without the production of the note. 

The observations of Bowen L. J. in 
(1882) 23 Ch D 440’’ at p. 470 quoted by 
Lord Sumner in (1914) A C 398'’* at page 
452 seem^ equally to apply to the argu¬ 
ment of “failure of consideration" in the 
present case. The unstamped promissory 
note has all along been unenforceable and 
inadmissible and both parties must be pre. 
sumed to have known the law on the 
point. It is sometimes assumed that it is 
tho debtor’s duty to affix the proper stamp; 
but the statute with a view to safeguard 
tho interests of the revenue, expects the 
creditor also to make sure that the docu. 
ment is duly stamped—though according 
to several decisions, he may not incur the 
penalty prescribed by S. 62, Stamp Act, by 
taking an unstamped document. It only 
remains to add that S. 70, Contract Act, 
which has sometimes been appealed to, is 
scarcely appropriate to a case of money 
lent to the defendant. There is no possi- 
bility in such a case or even a contempla. 
tion of tho “thing delivered” being restored 
—which obviously means in specie; and 
lending money to the defendant cannot 
be described as something done for the 
defendant. 

Lakahmana Rao J.—I agree with my 
Lord and have nothing to add. 

Stodart J. ■“ Section 91, Evidence Act, 
so far as material is : 

When the terms of a contract have been reduced 
to a form of a document no evidence shall bo given 
in proof of tho terms of such contract except the 
document itself. 


The document now in question is a pre 
missory note which is inadmissible in evi 
dence because it is improperly stamped 
Assuming that the promissory note con 
tains a recital of the consideration fo: 
which it was executed, is the promisee de 
barred from proving the fact that oonsi 
deration passed and must he therefore fai 
in a suit to recover the consideration ? A1 
the High Courts in India appear to bi 
agreed that when the consideration passec 
prior to the execution of the note — ai 
when the note is executed fo r money duf 

Permanent Building Sooietv 
(1882) 23 Ch D 440=62 L J Ch 867=48 L 7 
134=32 W R 73. 


on account or when the consideration 
arises out of a transaction which can be 
separated from the execution of the pro- 
missory note as when the note is exe¬ 
cuted for the price of goods sold—then a 
separate cause of action arises in the con. 
sideration and the consideration can bo 
proved. But in cases where the note is exe- 
cuted for money or other consideration 
which passes at the time of the execution 
of the note, there is a conflict of decisions. 
For my part, I must confess that I see no 
difference in principle between the two 
cases. The promissory note may be in the 
form for money which I owe you on 
account I promise to pay you, etc.” or “for 
money received from you to-day I promise 
to pay you, etc.” Then, if the recital of consi- 
deration is a term of the contract,it cannot 
on a strict interpretation of S. 91 be proved 
at all except by proof of the promissory 
note. See the similar opinions expressed by 
Phillips and Reilly JJ. in A I R 1930 Mad 
168 .^® 

The question for decision as formulated 
by my Lord is : 

Whether a person who has loot mouey ona pro* 
Qii^isory note can sud to recover tho debt apart 
from the note when the note embodies the terms 
of tho contract with the borrower but is inadmls* 
si bio in evidence owing to a defect in the 
stamping* 

My answer to this question is first that 
the existence of the debt is not a term of 
the contract, and even if it is recited in 
the promissory note, it can be proved by 
other evidence; and secondly that the terms 
of the contract between the promisor and 
the promisee can never be wholly embo¬ 
died in the promissory note. One of the 
terms of the contract is that the promisee 
agrees to accept the promissory note in 
satisfaction of the debt due to him by the 
promisor. What he agrees to accept is e 
valuable security and not a worthless piece 
of paper which is all that the note is, if 
it is not properly stamped. If then the 
note is valueless the promisor has not done 
that which he contracted to do. The pro¬ 
misee has not got what be bargained for- 
The promisor therefore is bound to restore 
to the promisee the advantage which he 
the promisor, has obtained from the trans¬ 
action. To me it appears that when a 
man gives another promissory note in satis¬ 
faction of a debt or for other consideration, 
he gives at the same time a warranty that 
the note is a good and enforceable i nstro* 

66. Venkataohalapathy v. Ramakrishnayya, (1930) 
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ment. If the note is bad for want of a 
proper stamp it is difficult to see how it 
can operate as a discharge of the debt any 
more than the giving of a counterfeit cur- 
,rency note could so operate. This implied 
warranty is in my opinion a term of the 
contract and such a warranty is in my 
iflxperience not generally embodied in a 
ipromissory note or other negotiable instru- 
'ment. 

Eeverting to the first proposition, which 
I have stated namely that the recital in a 
promissory note of the existence of the debt 
is not a term of the contract, it is per¬ 
missible, I think, to refer to the opinion of 
the learned and distinguished authors of 
the Commentary on the Indian Stamp Act 
Mulla and Pratt, Edn. 3,1935, at p. 134 : 

The fact of the loan is not a term of the con¬ 
tract and proof of that fact is outside the scope of 
8. 91, Evidence Act. 

And again : 

If the loan was made at the debtor’s request, the 
request implies a promise to repay. If the express 
provision in the promissory note could be proved 
It would exclude the implied promise. But as the 
egress promise cannot be proved the lender may 
roly on the Implied promise. If the loan was not 
made at the request of the debtor, there Is a liabi- 
lity to make compensation under 8. 70, Contract 
Aot. 

In spite of the confiict of decisions in 
Indian Courts on the question whether a 
separate cause of action arises on the con¬ 
sideration in the case where consideration 
passes at the same time as the promissory 
note, I think that it is possible to interpret 
the decision of the Judicial Committee in 
Baddsuk Janki Das v. Kishan Pershad,^^ 
as answering that question in the affir. 
mative. Sadasuk Janki Das v. Kishan 
Pershad,^"^ was a case where the considera¬ 
tion passed at the same time as the exe- 
CQtion of the hundis on which the suit 
was brought. It was sought to make the 
Maharajah liable on the hundis which were 
^awn and accepted by an officer of his 
Treasury on the ground that the money 
Was borrowed on bis behalf. The Judicial 
Committee held that the Maharajah could 
not be m^e liable on the hundis but that 
the plaintiffs coold in the alternative have 
baaed their suit on the coneideration ; 

It would have been open to the plaintiffs had 
they tbonght fit to have framed their case in an 
Jlternative form and to have sued both on the 
hundis and alternatively upon the consideration. 

In A1 1930 Mad 168,®* already cited 

*0 mother oonnexion, the prin ciple of this 

#7. (1018) 6 AIB P 0 146 = 60 10 916 =5 46 Oal 
668 a 461 A 88 (P 0). 


decision was applied to the case of a claim 
on a promissory note executed by one part¬ 
ner in a firm on which it was sought to 
make the other partners liable. It was held 
that the plaintiff’s suit as framed must fail 
but that he might be allowed to amend his 
plaint so as to make it clear that he was 
alternatively suing all the defendants as 
members of a firm on loans made to that 
firm. Reilly J., as he then was, said : 

If the firm is to be made liable the lender must 
not only allege and prove that the loan was really 
taken for his firm by the partner who made the 
promissory note, but must base the suit on the 
loan to the firm. 

AIE1918 PC 146®' makes it clear in my 
opinion that when money or other valuable 
consideration passes and a negotiable ins. 
trument is given in exchange for that con. 
sideration a cause of action arises on the 
consideration, apart from the engagements 
evidenced by the instrument. I am not 
able to subscribe to the view that because 
the consideration is recited in the instru- 
ment no evidence can be given of it except 
the instrument itself. The consideration, 
that is to say, the loan for which the pro¬ 
missory note is given, is the subject-matter 
of the contract and not a term of the con. 
tract within the meaning of S. 91, Evi. 
dence Act. In the matter of the loan the 
lender consents to it only on condition that 
the borrower gives him a negotiable ins¬ 
trument in the shape of a promissory note 
containing certain stipulations; and the 
borrower for his part consents to execute 
a promissory note. If in the promissory, 
note, the borrower embodies a recital that 
he has received^^the money, that in my 
opinion is not a “term of the contract" but 
merely a statement of the actual oircum- 
stance which has given rise to the contract. 

In this view, I hold that the decision of 
the learned District Mnnsif may be allowed 
to stand. 

C.R.k./b.d. Case remanded. 


1.1. R. 1938 Madras 793 

Horwill J. 

In re Balian, Accused. 

Criminal Eevn. Case No. 993 and Case 
Bef. No. 54 of 1937, Decided on Slst March 
1938, referred by Sess. Judge, East Tanjore 
at Negapatam, D/. 6tb December 1937. 

MaiirM Town! Naictnee Act (3 of 1869), 
S. 3(12)—Otfence under—Binding over under 
S. 106, Criminel P. C., whether deurable 
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discussed — S. 106, Criminal P. C., should be 
Sparingly used when offence is petty one. 

It i< ordimrily objcctioDahl©. when the accufcd 
is convicted only of some petty ofiencc under the 
'i owns :«uis.itice Act, that he should also be bound 
oy. r for considerable time under 8. 100; for, this 
l-iiHliri:’ over would involve a far more serious 
rmii'ljjncnt than the main sentence. Those guilty 
of disorderly and riotous conduct are usually poor 
men who may not be able to find security, in 
which case they would be liable to be imprisoned 
for a substantial period, although the maximum 
punishment awarded under S. 3 (12). Towns Nui- 

If one month’s rigorous imprison, 
ment. On the other band, binding over au accused 
for only 2 or 3 months would not serve the pur* 
PO'® Jot which the order was passed. S. 200. 
C/riminal P. C., should therefore bo very sparingly 
invoticd where the ofleuco committed is a petty 
one: JCnj M W y; 

Rrp’.aineil. [P 790 C 1. 2j 

Public Prosecutor ~ for the Crown. 

Order. Tho First Class Bench of Magis¬ 
trates, Negapatam, convicted one Balian 
under S. 3 (12), Towns Nuisance Act, and 
sentenced him to pay a fine of Rs. 10 and 
further bound him over under S. 106. 
Criminal P. C., for six months. The case 
has been referred to this Court by the 
Sessions Judge of East Tanjore on the 
ground that the judgment of the Bench 
Court does not disclose any reason for the 


under S. 106; for, this binding over would 
involve a far more serious punishment than 
tho main sentence. Those guilty of dis- 
orderly and riotous conduct are usually 
poor men who may not be able to find! 
security, in which case they would be liable! 
to be imprisoned for a substantial period,! 
although the maximum punishment awardJ 
ed under S. 3 (12), Towns Nuisance Act, is! 
only one month s rigorous imprisonment.^ 
On tho other hand, binding over an accused! 
for only 2 or 3 months would not serve the' 
purpose for which the order was passed. 
S. 106, Criminal P. C., should therefore be^ 
very sparingly invoked where the offence 
committed is a petty one. However, I do 
not know what public policy lies behind 
the order of the Bench Clourt, and as long 
as this Court has no reason to believe that 
Bench Courts are abusing their powers to 
bind over the accused under S. 106, Cri- 
minal P. C., this Court will not readily 
interfere. I do not therefore find sufficient 
reason for cancelling the order calling upon 
the accused to find security for keeping the 
peace for a period of six months. The 
reference is accordingly returned. 

C.R.K./b.d. Eeference returned. 


order binding over the accused to koe 
the peace. The accused was charge 
with causing disturbance by using abusiv 
language and by behaving in a riotous an 
disorderly manner. Prima facie, behavin 
in a riotous and disorderly manner amount 
to a breach of the peace; and as the Bend 
of Magistrates accepted the evidence an< 
found the accused guilty of behaving in i 
riotous and disorderly manner, I do no 
see why anyone should doubt that th( 
accused committed a breach of tho peace 
Newsam J. in 1937 M Cr C 316^ seemet 
to be of the opinion that an offence undei 
S. 3 (12), Towns Nuisance Act would no' 
involve a breach of the peace; but I do nol 
think that he intended to lay down e 
general princiole that no offence punishabh 
under S. 3 (12), Towns Nuisance Act, woulc 
involve a breach of the peace. If he did 
it would be in direct opposition to th€ 

of a Bench of this Court in 1933 
M W N 548.*' 

l am however of opinion that it is ordi. 
nanly objectionable, when the accused is 
convicted only of some petty offence under 
the Towns Nuisance Act, that he should 
also_be boundj jver f orjt considerable time 

1. Appachi Goundan In re. (1937) M Or 0 816. 

2. Pjstrict Magistrate of Coimbatore v. Dasappa 

Naicken, (1933)M WN 648. 
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FULL BENCH 

Leach C. J., Madhavan Nair and 
Yaradachariar JJ. 

Mathuhumalli Ramayya — Petitioner. 

V. 

Vuppalapatti Lakshmayya — Respdt. 

Civil Misc. Petn. No. 1439 of 1938, De¬ 
cided on 12th April 1938. 

Civil P. C. (1908), O. 45, R. 7 - Hlgb Court 
ha* power under R, 9 of Privy Council Rule* to 
extend time preicribed foriecurityanddepoiit: 

AI li ]924 Mad 4i=74 I C 703=18 MLW 29 
ond 55 Mad 835=A I R 2932 Mad 484=238 IC 
663, Overruled. 

The High Coart has power under Role 9 of th® 
Privy Council Rules to extend the period allowed 
for furnishing the security and the making of the 
deposit required by 0. 46. R. 7,Civil P.O., beyond 
the periods mentioned therein, but the power 
should not be exercised witbont cogent reason: 
55 Mad 83S=A I R 1932 Mad 484=138 I C 668 
and AIR 1924 Mad 44=74 J C 703=28 
29, Overruled; Case law referred. [P 793 0 2; 

P 799 0ij 

K. Kameswara Rao — for Petitioner. 

B. Somayya and M. S. Ramoohandra 
Rao — for Respondent. 

Opinion of the Fall Bench 

Leaoh Ct J, — The question which has 
been referred to is whether in an appeal to 
His Majesty in Council the Court has 
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power to extend the time for furnishing 
the security and making the deposit 
required by 0. 45. R. 7, Civil P. C., beyond 
the periods mentioned therein. The rule 
provides that where the cerbitieate permit¬ 
ting the appeal is granted, the applicant 
shall furnish the security and make the 
deposit within ninety days or such further 
period, not exceeding sixty days, as the 
Court may upon cause shown allow from 
the date of the decree complained of, or 
within six weeks from the date of the 
grant of the certihcate, whichever is the 
later date. The words within ninety days 
or such further period, not exceeding sixty 
days, as the Court may upon cause shown 
allow’' were substituted for the words 
within six months" by Act 26 of 1920. 
The amendment was made in order to 
expedite appeals to the Privy Council by 
restricting the Court’s discretion to extend 
the time. Up to then it had been the uni. 
form practice in the Courts iu India to 
grant extensions of time and it would 
appear that the impression had been created 
that they had been* too lenient when deal¬ 
ing with such applications. The rule as it 
stood before the amendment was regarded 
by the Privy Council itself as being merely 
directory, although it had intimated that it 
should not be departed from without cogent 
reasons: 111 A 7.^ 

Since the aoaendment, there has been a 
conflict of judicial opinion on the question 
whether the amended rule has the effect 
which the Legislature intended it to have. 
The conflict has arisen by reason of the 
provisions of Rule 9 of the rules framed by 
the Privy Council and S. 112, Civil P. C. 
Rule 9 reads as follows: 

Whore so appellant, having obtained a certl- 
1 admlesion of an appeal, fails to 

xurnlsh the secnrity or make the deposit required 
jor apply with due diligence to the Conrt), the 
uri luay, on ita own motion or on an applios' 

by the respondent, cancel 
Jne oertlfloate for the admission of the appeal, and 

ay give snch diredtions as to the costs of the 
•P^al, and the security entered into by the appel- 
the Court shall think St. or make such 
Atii 1 ^ other order In the premises, as in the 
p QiOQoftbdOourfc Ibe josticd of tbo caso requiros* 

Section 112 (1) (b), OivU P. C., states 
that nothing in the Code shall be deemed 

» Interfere with any roles made by the Judl- 
Si! 0®“®lttee of the Privy OonnoU, and for the 
^ In force, for the presentation of appeals 

O' their conduct before 
MM mad Judicial OommUtee. _ 

**“▼»»* Penhad v. Ut. Bhsvana 
(1884) 10 Oal 667=sll I A 7=4 Bar 498 (P 0). 


Stated broadly the conflict is this: Some 
Judges have regarded the amendment of 
0. 45, R. 7, Civil P. C., as constituting an 
overriding statutory prohibition of exten- 
Sion beyond sixty days after the initial 
ponod of ninety days, while other Judges 
have considered that Rule 9 of the Privy 
Council Rules goverus tbo situation by 
reason of S. 112 of the Code and still leaves 
the granting of time a matter of discretion. 
In 51 Bom 430,^ a Full Bench of the 
Bombay High Court expressed itself 
strongly in favour of the view that Rule 9 
has left the Court a discretion in the 
matter. The question was referred to a 
Full Bench as Shah and Fawcett JJ. had 
disagreed, Shah J. being of the opinion 
that the Court had still power to extend 
the time for cogent reasons, while Fawcett 
J. considered that the amendment of 0. 45, 
R. 7 in 1920 restricted any extension 
beyond sixty days after the ninety days 
had expired. The Full Bench consisted of 
Marten C. J. and Crump and Patkar JJ. 
and they were unanimous in adopting the 
opinion of Shah J. After pointing out that 
there was no express penalty provided by 
C). 45, R. 7, for failure to furnish the secu- 
rifcy and to make the required deposit, 
Marten C. J. observed that as there was 
an inconsistency between 0. 45, R. 7, and 
Rule 9 of the Privy Council Rules, the 
Privy Council Rule must prevail by virtue 
of the provisions of S. 112. On this basis 
the Court granted an extension beyond the 
additional period of sixty days. The appeal 
was in due course heard by the Privy 
Council and the judgment of their Lord- 
ships is reported in 54 Bom 495.* The judg. 
ment however makes no reference to the 
action of the Bombay High Court in extend, 
ing the time. 

51 Bom 430* was considered by Beasley 
0, J. and Curgenven J. in 65 Mad 835,* 
but they found themselves unable to share 
the opinion of the Bombay High Court. 
Beasley C. J. considered that Rule 9 of the 
Privy Council Rules gave nothing more 
than the right to cancel the certificate, but 
if it could be read as giving the Court 
power to extend t he time, the extension 

2. Nllkant Balwaut v. Vidya Naraslmba Bhara. 
thi, (1927) HAIR Bom 217=10110 666= 

61 Bom 430=29 Bom L B 862 (P B). 

3. Nilkantb Balwaot v. Vidya Narasimbs Bba- 
ratbi, (1930) 17 A I B P G 188=126 1 0 417 
=64 Bom 496=67 IA 194 (P 0). 

4. Poornanantbaohi v. Oopalaawami Odavar, 
(1982) 19 A I B Had 484=188 I 0 668=66 
bfad 886=62 U L J 666. 
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could not exceed the sixty days provided hy 
0. 45, K. 7. The learned Chief Justice did 
not imagine that Rule 9 was to have a 
different effect from 0. 45, R. 7. as Rule 9 
and tlio amendment to 0. 45, R. 7 came 
into effect on the same date (1st January 
1921). Curgenven J. delivered a separate 
judgment to the same effect. In 18 M L W 
20'’ Oldfield and Ramesam JJ. also held 
that the Court had no power to extend the 
time beyond the sixty days, but this deci¬ 
sion was before the decision in 51 Bom 
430" and Ramesam J. later changed his 
opinion. In C M P No. 3644 of 1931® 
Reilly and Ananthakrishna Iyer JJ. fol¬ 
lowed 51 Bom 430" and their decision was 
accepted by Ramesam J. sitting with 
Madhavan Nair J. in C M P No. 4993 of 
1931." 

The only decision of the Calcutta High 
Court to which we have been referred to is 
that of 39 C W N 651® where Rankin C. J. 
and Ghose J. expressed the opinion that 
R. 9 of the Privy Council Rules did not 
empower the High Court to grant an exten. 
sion beyond sixty days. The Bombay deci¬ 
sion is not referred to in the judgment and 
presumably was not considered. The Alla, 
habad High Court has also decided that 
there is no power of extension beyond the 
sixty days : 44 All 216® and 55 All 432.'® 
The latter case was decided by a Full Bench 
consisting of Mukerji Ag. C. J., King and 
Niamatullah JJ., Mukerji Ag. C. J. and King 
J. w'ere of the opinion that there was no 
discretion left in the Court after the expira. 
tioD of the sixty days, while Niamatullah J. 
held that there was. King J. considered 
that Rule 9 could be read as applying to a 
failure to comply with an order falling 
within the maximum period allowed by 
0. 45, R. 7 and Mukerji Ag. C. J. agreed 
with him. Niamatullah J. did not consider 
that 0. 45, R. 7 necessarily implied that 
the Court had no power to grant an exten. 
sion for more than 60 days, but assum. 
ing that it did conflict with R. 9 he agreed 
with the opinion of t he Bombay High 

5. Kachi Roddi Nagi Rcddi v. Saki Roddi {19241 
11 A IK Mad 44=74 I C 703=18 M L W 29, 

6. Ramkrisbna Iyer v. Parameswata Iyer CMP 

No. 3644 of 1931. 

7. Kilera Rama Kottiah v. Dharmabotla Subra- 
manyam, CMP No. 4993 of 1931, • 

8. Raj Kumar Govinda Narain Singh v. Shamlal 
Singh, (1926) 390 W N 651. 

9. Ram Dhar v. Prag Narain. (1922) 9 A I R All 
43=65 I C 249=44 All 216=20 A L J 13 

10. Bahadur Lai v. Judges of High Court, Allaha¬ 
bad. (1933) 20 A I R All 241=143 IG 659= 
65 All 432=1933 A L J 207 (F B). 


Court that the latter rule prevailed. The 
Patna and the Lahore High Courts have 
also held that there is no power to extend 
the time beyond the 60 days : A I R 1929 
Pat 431" and A I R 1935 Lab 733.'" The 
Lahore^ High Court considers that the 
words make such further or other order 
in the premises as, in the opinion of the 
Court, the justice of the case requires” are 
intended to cover merely incidental orders 
necessitated by the cancellation of the 
certificate. 

I have already pointed out that in 
amending 0. 45, Rule 7. the Legislature 
intended to limit the discretion of the 
Court in granting further time to a maxi¬ 
mum period of 60 days beyond the 90 days 
which the applicant has of right—there 
would be no reason for the amendment 
otherwise and I am of the opinion that 
the words of amendment effect their object 
so far as the Code is concerned. Therefore 

stood alone, I should have no 
hesitation in holding that the Court had 
no discretion to grant time beyond the fur¬ 
ther period of 60 days. But if there is con¬ 
flict between the Code and the Privy 
Council Rules, the Rules must prevail. 
S. 112 of the Code says so in very plain 
language. Consequently the question is 
reduced to this: Does R. 9 of the Privy 
Council Rules give a discretion to the Court 
to extend the time ? If it does, nothing in 
0. 45, R. 7 can take away that discr 0 tioD.| 
In my opinion E. 9 does leave a discretiooi 
in the Court and therefore must prevail 
over 0. 45, E. 7. I read R. 9 in this way-! 
On failure by the applicant for leave to 
appeal to the Privy Council to furnish the 
security or make the deposit, the Court baa 
two courses open to it. It may cancel the 
certificate and pass consequential orders, or 
it may, instead of cancelling the certificate, 
make such "other” order as it considers 
requisite. If it does not cancel the certifi¬ 
cate, the only other order it can pass is to 
extend the time for furaishing security of 
making the deposit, or doing both, as the 
case may be. The furnishing of security and 
the making of the deposit are conditions 
which must be complied with before the 
appeal can be lodged in the Privy Council* 

It must be cancellation or extension. 

We have been asked to hold that the words 
"make such further or other o rder in t^ 

11. Eamala Kanta Singh v. Blndhomukhi Cassii 

(1929) 16 A I R Pat 481=123 I 0 769. 

12. Munnalal v. Gajcaj Singh, (1936) 22 A 1 ^ 

Lah 733=16910 232. 
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premises, as in the opinion of the Court the 
justice of the case requires,’* are to be read 
■with the words “may give such directions 
as to the costs of the appeal and the secu. 
rity entered into by the appellant as the 
Court shall think fit,” but with respect to 
the judicial opinion which has supported 
this construction, I consider its acceptance 
would mean violating the plain meaning of 
the Rule. It is very desirable to guard 
against delay in the prosecution of appeals 
to the Privy Council and it is unfortunate 
^at there should be this conflict between 
0. 45, R. 7 and R. 9 of the Privy Council 
Rules, but at the same time I do not think 
^at it is of much practical importance. 
With the amendment of 0.45, R. 7 before it, 
the Court is not likely to grant more than 
60 days beyond the initial 90 days, unless 
the circumstances are very exceptional. 

For the reasons indicated, I would answer 
|the reference in this way. The Court has 
power under R. 9 of the Privy Council 
Rules to extend the period allowed for fur¬ 
nishing the security and the making of the 
deposit required by 0. 45, R. 7 beyond the 
periods mentioned therein, but the power 

should not be exercised without cogent 
'reason. 

Madhaian Nair J. — I agree. 

Varadaohariar J. “* I agree. 

Final Order 

The Full Bench have laid down that the 
Court can grant an extension of time but it 
must be for cogent reason. A number of 
affidavits, counter-affidavits and reply affi. 
davits have been filed before us. They dis¬ 
close a certain amount of conflict but certain 
main facta are beyond dispute. The learned 
wunsel for the petitioners has told us that 
he received intimation by trunk phone from 
^ clients in the mofussil on 10th March 
1938, that they were in a position to make 
the deposit but as the time had expired by 
that date, he was asked for advice as to 
what they ought to do. He replied to them 
to come over to Madras immediately. This 
they did but it was too late on the llth 
when they arrived to file the petition for 
extension that day. This petition was 
accordingly filed on 12th March 1938. We 
awept these statements made by the peti¬ 
tioners counsel and according to them the 
delay is only of four days. There is 
also the fact that the petitionere are a large 
Piimber, who, in different sets, are interested 
in small portions of the snbject.matter of 
"k ^ unreasonable that they 

ahoold come to some arrangements between 


themselves in the matter of the deposit. 
The mere fact that one or some of them 
could have made the deposit is not the rea¬ 
sonable tost to be applied. 

In view of the special circumstances of 
the case, we excuse the delay. As it is late 
to-day and tomorrow is a holiday, we 
extend time till Thursday, the 14th instant. 
The petitioners will however pay to the 
respondent the costs of this petition. 

C.K.K./n.S. Order accordhigly. 

A. I. R. 1938 Madras 799 
Venkatasubba Rao j. 

K. K. Abdul Bahiman Boxotkei — 

Petitioner. 

V. 

M. J. Jamalluddin Sahib and Co. — 

_ Respondents. 

Civil Revn. Petn. No. 338 of 1936 
Decided on 31st March 1938. against the 
decree of Sub.Judge (Addl.), Madura, in 
S. C. S. No. 286 of 1933. 

Provincial Small Cause Courti Act (1887) 
Sen. 2, Art, 31—Suit for accounts—Essence of 
action—Where relief cannot be granted with- 
out taking account* suit is one for accounts 

It is not every suit by a principal against an 
agent and vice versa that is excluded from the 
cognizanceof a Small Cause Court. Whoevorfiguros 
as the plaintiff (principal or agent, it makes no 
differepce), where the essence of the action is that 
no relief can be granted without accounts being 
taken, the suit must be deemed one “for an ac¬ 
count.” But the bare fact that some sort of arith¬ 
metical process is involved in the decision, does 
not render the suit a suit for account AIR l97/i 

^ 0 « i « if i 593 and 
28 Mad 3H, [ief . [P eco C 1, 2} 

C. S. Swamiuathan ~ for Petitioner. 

G. Rajagopalan and T. A. Rangachari — 

for Respondents. 

^ Order. — The question I have to decide 
is, whether the suit which has given rise 
to this petition, is exempted from the 
cognizance of a Provincial Small Cause- 
Court. That turns upon the meaning of 
the words “suit for an account" occurring 
in Art. 31 of Sch. 2 to that Act. The course 
of dealings was as follows; The plaintiff’s 
firm would advance moneys to the defen¬ 
dant and the latter would consign goods for 
sale on commission. The defendant would 
be credited with the sale proceeds and 
debited with the commission and various- 
kinds of charges. The plaintiff’s firm thus 
held a dual character of orditor and agent, 
the defendant's position being that of debtor 
and principM. The question that has to be 
determined is, whether the plaintiff’s suit, 
brought professedly for a specific amount, 
is cognizable by a ProvinoiM Small Cause 
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Court. It is iliilicult, as has been observed 
in one of the cases cited before me, to 
reconcile the decisions on the point; nor 
is it possible to deduce therefrom a rule of 
f’erioral application. The present suit having 
boon brought by an agent. Mr. Narasaraju 
for the plaintiff contends that actions by 
agents stand on a different footing from 
actions by principals. His contention is 
that where an agent sues, there can be no 
Question of the defendant being required to 
render an account, whereas if the action 
is by the principal, the suit becomes one 
for an account. ’ There is an observation 
of Mookorjeo J. which lends apparent sup- 
port to this contention. The learned Judge 
observes: 


Thoro Ciiunofc iu essence be a suit for accounts 
by the pliiiutiff .against tho defendant unless the 
defendant is under a liability to render accounts 
to tho plaintiff : 27 C L J 06.'l 

Although the statement seems general, 
it is difficult to believe that it was intended 
to embody an infallible test. The actual 
point decided in the case was, that a suit 
for the recovery of a specific sum of money, 
does not assume the character of a suit for 
accounts, merely because for the deciding 
of the question in controversy, accounts 
may have to be examined. Indeed, that 
Mookerjee J. did not intend to lay down 
any general or universal test, appears 
clearly from observations made in an earlier 
case by a Bench of which the learned 
Judge was a member: 10 I C 883,^ “if in 
order to grant relief to the plaintiff,” the 
Bench observes: 

ifc b necessary to take accounts, tho suit is ona 
for account nitbin the meaning of Art. 31 
although the plaintiff may have chosen to put a 
definite money value upon the claim. 

Then the learned Judges go on to express 
the same idea even more clearly : 

Whether the suit is one for account.must 

depend upon tho relation in which the parties 
stand to each other, and the nature of the investi* 
gatioQ required to afford relief to tho plaintiff. 

These observations are quoted with ap. 
proval by Benson and Sundara Ayyar JJ. 
in 24 M Xi J 693.^ True, it is not every 
suit by principal against agent and vice 
jversa that is excluded from the cognizance 
jOf a Small Cause Court, for, if such general 
.exclusion had been intended, nothing would 


1. Kshetranath Bbuiya v. Kalidasl Dasi, (1918) 

21 0 W N ° ^ 

^if^°®nda Ghosh, (1911) 10 

10 co3* 


8, Yaradarajulu Chatty 
Chetti, (1913) 24 M L 
1913 M W N 879. 


V. Narayanaswami 
J 693=20 I 0 618= 


have been easier for the Legislature than 
to have said so in direct terms. For in¬ 
stance, if the accounts had been settled and 
the account-taking in the technical sense 
would not become necessary, the Small 
Cause Court would be competent to deal 
with the matter. But whoever figures as 
tha plaintiff (principal or agent, it makes 
no difference), where the essence of the 
action is that no relief can be granted 
without accounts being taken, the suit 
must be deemed one for an account." 
What is known as a suit for an account is 
a special form of suit—a special process 
being required to take an account. The ex. 
pression suit for account” is used in the 
well-known technical sense of the term: 28 
Mad 394* and 27 C L J 96^ already referred 
to. The bare fact that some sort of arith. 
metical process is involved in the decision, 
does not render the suit a suit for account. 
While this is undoubtedly true, caremust be 
taken to distinguish this class of suits from 
those where account-taking in the strict 
sense is of the very essence of the claim. 
Judged by this test, the present suit is, as 
Mr. Swaminatban contends, excluded from 
the jurisdiction of the Small Cause Court. 
Though the suit is by the agent, is it not 
obligatory upon him to render an account 
in the action itself if called on to do so ? 
If the bona fides of the sales were ques¬ 
tioned, would not the agent be under a 
duty to render an account? Again, would it 
not be open to the defendant to challenge 
in this very suit the expenses debited 
against him? These are noatters to be gone 
into in suits for account and it makes no 
difference whether the agent brings the 
suit or the principal does so. The distinc¬ 
tion contended for is therefore unsound in 
principle and I am not prepared to accept it. 

In the result, I make an order directing 
the plaint to be returned for presentation 
to the proper Court. Each party will bear 
his costs throughout. One word more. The 
parties reside in two different places: the 
plaintiff at Madura, the defendant at 
Alathur. The defendant has tiled, I under¬ 
stand, a counter-suit in the Alathur Man- 
sif's Court. One or the other of the partie9» 
it is stated, intends to move the Higl* 
Court for an order that both suits should bo 
tried by the same Court. If such au apiJi* 
cation is made it may be posted before me. 
C.R.K./B.D. Order accordingly- 

4. Runga Refidi v. Subblah Setty, (1905) 28 Had 
394. 
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Official Receiver, Bellary — Narasimhachar —• for Respondent. 


Respondent. 

Appeal No. 72 of 1936 and Letters 
Patent Appeal No. 96 of 1936, Decided on 
25th November 1937, against order of Dist. 
Court, Bellary, D/. 20th December 1935 
and against order of Henon J. D . 1st 
'September 1936 respectively. 

(a) Insolvency ~ Transfer! after insolvency 
petition are void. 

Transfers effected after the insolvency petition 
has teen filed are, if the transferor is ultimately 
aajudicated insolvent, void as against the Official 
Receiver, [P 801 C 2] 

(b) Insolvency — Existence of contract to 
raorlgage entered into more than three months 
bef(»e insolvency petition—Official Receiver is 
not barred from selling property. 

The existence of a contract to mortgage entered 
Into more than three months before an insolvency 
petition would bo no bar to the Official Receiver 
selling the property, though it might furnish a 
cause of action in a suit for specific performance. 
Ihe existence of such a contract does not con¬ 
stitute a danger which the Official Receiver is 
Mund to forestall by an application under S. 54 , 
Provincial Insolvency Act. [P 802 C 2] 

(c) Registration—Unregistered document of 
transfer is not of itself sufficient to support 
•auit for Specific performance of agreement to 
transfer. 

, Well-settled law in the Madras Presidency 
u 'inregistered document of transfer is not of 
Itself sufficient tosupport a suit for specific perform* 
anoe of an agreement to transfer. If an instrument 
isexMuted in a person’s favour which is, in terms, 
and IS intended to be, a transfer of immovable pro- 
porty then, provided it is a document which is 
required to be registered, the person must in order 
to give it validity get it registered by employing 
he procedure laid down in the Registration Act. 
ti! to ignore the provisions of 

he -Registration Act and, treating the inetrumoot 
A ® oontract to transfer—which it is not—compel 
he transferor to execute a formal transfer, which 
'M nae already done: J5 Mad 341 and AIR 2926 
■“fhd 630, Rel. on. [P 802 0 2] 

^ (d) Provincial Insolvency Act(1920),S.54 
purpose of S. 54 date of transfer is date 

ife registration—Deed of transfer executed 
A than but registered within three months 

we filing of insolvency petition — Such 
■«r«nifer can be impeached under S. S4. 

. tbe purpose of 8. 64, Provincial Insolvency 
* *’, the date of the transfer is the date of regis- 

transfer cannot bo antedated by 
of 8. 47, RegUtratlon Act. Henoe a 
of tmnsfer can be Impeached under 8. 64, If 
- titration is effected within the three months 
wt preceding the presentation of the insolvency 
®^®h though the execution was more than 
months before preseotaklon of insolvency 
W88 M/101 3c 103 


Judgment. Tho appeal is ai’ainsfc the 
order of the learned District Judge of 
Bellary, passed in insolvency declaring void 
a mortgage executed by the insolvent in 
favour of the appellant. The Ollicial Re¬ 
ceiver attacked this mortgage both under 
Ss. 53 and 54, Provincial Insolvency Act. 
The learned District Judge however de¬ 
clared it void on another ground, namely 
that it was completed after the insolvency 
petition had been presented and after the 
appellant had come to know of that fact. 
On the face of it the mortgage deed was 
executed on 5th March 1933. It was pre¬ 
sented for registration on 27th June in the 
ollice of the Sub.Registrar. The mortgagors 
denied registration and the Sub.Registrar 
held an enquiry and finally refused to 
admit the document to registration. On 
appeal to the District Registrar, the latter 
directed the document to be registered and 
this was finally done on 11th December 
1933 under the provisions of S. 75, Regia. 
tratioQ Act (16 of 1908). Meanwhile on 
28bh August 1933, the mortgagors had pre. 
sented their insolvency petition and they 
were adjudicated on 11th January 1934. 
Admittedly, the appellant knew of the pre¬ 
sentation of the insolvency petition when 
he was conducting proceedings under Ss. 73 
to 75, Registration Act, to get the docu¬ 
ment registered. The learned District Judge 
held that this mortgage was effected be. 
tween the date of the presentation of the 
petition and the date of adjudication, that 
it was in favour of a man who at the time 
knew of the filing of the petition and that 
it was therefore liable to be set aside. It is 
hardly necessary for us to say that on the 
facts assumed by the learned District Judge 
he was clearly right. Transfers effected 
after the petition has been filed are if the 
transferor is ultimately adjudicated insol- 
vent void as against the Official Receiver. 
That is the effect of S. 28, sub.ss. 2 and 7, 
Provincial Insolvency Act. And it would 
obviously be absurd if an insolvent could 
effectively transfer bis property after he 
bad filed his petition, and thus deprive the 
Court of its power to administer the pro- 
perty for the benefit of the whole body of 
creditors. 8.55 of the Act protects a trans¬ 
feree for valuable consideration who takes 
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the transfer without knowledge of the pen¬ 
dency of the insolvency petition—which 
wp not the case here. But the learned 
District Judge as the basis of his finding 
assumed that the date of registration was 
llth December 1933. the date when the 
document was registered under S. 75 (2), 
Registration Act. ^e think however that 
he should have applied the provisions of 

S. 75 (3) to the case. That sub-section is : 

Such registr.atioD (that is, registration efiectod 
by the order of tho District Registrar under S. 75 

(2) shall take effect as if the document bad been 
registered wbou it was first duly presented for 
registration. 

The mortgage in this case must therefore 
be doomed to have been registered on 27th 
June. And on 27th June no insolvency 
petition had been presented. The insol. 
veucy petition was, as we have said, pre¬ 
sented on 28th August. On this footing the 
case is merely an example of the case 
where the OflBcial Receiver prays for the 
annulment of a transfer effected before the 
filing of the insolvency petition. Now, since 
the transfer cannot be regarded as void for 
the reasons stated by the learned District 
Judge, it remains to be considered whether 
it can be avoided under S. 53 or S. 54, Pro- 
vincial Insolvency Act. It so happens that 
the learned District Judge has, viewing the 
transaction as a contract to mortgage, taken 
up for consideration the question whether 
it was entered into with the intention of 
preferring the mortgagee over the other 
creditors of the insolvent. He has come to 
the conclusion that it was so intended. 
There is therefore sufficient material before 
us to enable us to come to a conclusion on 
the point namely whether this transfer 
should be decreed fraudulent and void as 
against the receiver. The two points we 
have to consider are: (l) was the mortgage 
effected with the intention of giving the 
mortgagee a preference over the other ere- 
ditors, and (2) was it effected within the 
three months next preceding the presents, 
tion oi the insolvency petition. Before 
examining these points however, it should 
first be explained why the learned District 
Judge, having found that there was no 
mortgage prior to the insolvency petition 
thought it necessary to adjudicate the case 
under S. 54. He did so because he thought 
that the document executed on 5th March 
1933, even if it had never been registered, 
could have been put forward by the appel’ 
lant as against the Official Receiver as the 
basis of a motion to compel the Official 
Receiver to complete a contract to mort¬ 


gage. The learned District Judge says in 
para. 5 of his judgment: 

If the mortgage was set aside for the reasons 
given above (that is, because it was eSected during 
the pendency of the insolvency petition) it would 
still be open to the counter petitioner to apply to 
the Court to instruct the Official Receiver to com¬ 
plete the contract to mortgage. Evidence has 
therefore been let in in order to avoid further pro¬ 
ceedings, etc. 

Now the learned District Judge in the 
first place appears to have overlooked the 
fact that regarded as a contract to mort¬ 
gage, the document executed on 5th March 
1933 was immune from attack under S. 54. 
The insolvency petition was as we have 
said presented on 28tb August. The only 
transactions that conid have been avoided 
under S. 54 were transactions effected on 
or after 28th May, that is, within the 
three months next preceding the filing of 
the petition. But apart from that we wish 
to observe that in our opinion it was not 
open to the appellant to set up the docn- 
ment of the 5th March as a contract to 
mortgage. We note in passing that the 
appellant in his formal answer to the Official 
Receiver s petition never raised this ques¬ 
tion nor has he done so in his grounds of 
appeal to this Court. We would also note 
that the existence of such a contract would 
be no bar to the Official Receiver selling 
the property though it might furnish a 
cause of action in a suit for specific per¬ 
formance. The existence of such a contract 
does not constitute a danger which the 
Official Receiver is bound to forestall by an 
application under S. 54. 

Was the document executed on 5th 
March a contract to mortgage which tba 
mortgagee could enforce? The learned Dis¬ 
trict Judge has, as we have said, held that 
it was, and we think that he was wrong. 

It is well settled law in this Presidencyj 
that an unregistered document of transfer] 
is not of itself sufficient to support a suit 
for specific performance of an agreement to 
transfer. If an instrument is executed in my 
favour, which is, in terms, and is intended; 
to be, a transfer of immovable propertyf 
then, provided it is a document which is 
required to be registered, I must in order to 
give it validity get it registered by employ¬ 
ing the procedure laid down in the Begis* 
tration Act. It is not open to me to ignore 
the provisions of the Registration Act and, 
treating the instrument as a contract to 
transfer — which it is not—compel tbo 
transferor to execute a formal transfer 
which he has already done. That is tbw 
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effect of 16 Mad 341,^ which was recently 
followed and affirmed in 49 Mad 302.” In 
the latter case Coutts.Trotter C. J. said: 

I should havo thought it very vicious method of 
coDstructioQ to say that a document which pur¬ 
ports to be one thing is to be allowed to be treated 
as a valid document of a different order altogether* 

Mr. Somayya for the appellant contends 
that the new Proviso to S. 49, Eegistration 
Act has changed all that. S. 49 (c) is: 

No document required to be registered shall be 
■ any transaction affecting 

any immovable property comprised therein unless 
it has been registered. 

And the new Proviso is: 

Provided that an unregistered document affect* 
Ing immovable property and required to be 
registered may be received as evidence of a con- 
tract in a suit for specific performance or as evi. 
dance of part performance of a contract for the 
purpose ofS.53.A.T. P. Act. 

But that is not the same thing as saying 
that the unregistered instrument is itself 
the contract. In the present case it is not 
established that any separate agreement to 
mortgage was entered into prior to the 
execution of the mortgage deed, to prove 
which the mortgage deed might have been 
tendered in evidence. We are now ready 
to examine the substantive question which 
we think arises for decision, namely whe- 
ther this mortgage is one which should be 
annulled under 8. 54, Provincial Insolvency 
Act. Two points, as we have said, arise, 
(1) was it, as the learned District Judge 
has held, a preference of the appellant over 
the other creditors and executed with that 
intention, and (2) was it effected within 
three months next preceding the presenta- 
tion of the insolvency petition. The second 
point presents some difficulty. The date of 
execution was 6th March 1933 and the 
date of registration was 27th June. If the 
former date is taken, as the date of the 
transfer, then the transfer cannot be im¬ 
pugned under S. 54. And Mr. Somayya 
wntends that by the operation of S. 47, 
Begistration Act, it is the date of execution 
which must be taken as the date of the 
transfer. That Section is : 

.. ^ ^ document shall operate from the 

DM from wbtoh It would have oommoDcod to 
^^perate U do regletratioQ thereof had been required 

from the time of its r^Utratlon. 

Applying this principle to alieoatioos of 
P*®P®rty made by dishoaest debtors id 
tttioipation of insolTenoyt we get the some^ 

Kriihtayy*. (1893) 16 Mad 

841=8 U L 7 169. 

9. ^ty*M»7»na v. Ohiona Venkata Bao, (1936) 

18 A IB Mad 680=100 1 0 886=49 Mad 809 

=60 M L 7 6T4. 


what anomalous position that the debtor 
can register such transfers of his property 
to-day and file his petition to be adjudicated 
insolvent to-morrow and the alienations 
however fraudulent they may be within 
the meaning of S. 54, cannot be attacked 
under that Section if they were executed 
more than three months ago. For the 
respondent, it is argued that prior to regis- 
tration there was no transfer and nothing 
for the Court to annul. To which however 
the learned counsel for the appellant replies 
that a person who has obtained an executed 
document from the debtor is justified in 
believing that it cannot be set aside when 
three months have elapsed and no insol. 
vency petition has been filed; and in that 
belief can proceed to have it validated by 
registration. 

The short question is, for the purpose of 
S. 54, Provincial Insolvency Act, is the 
transfer to be regarded as having been made 
on the date of execution of the document or 
on the date of its registration. After mature 
consideration, we have come to the. conclu- 
sion that the date of the transfer is the date 
of registration and that for the purpose of 
this Section the transfer cannot be ante¬ 
dated by the operation of S. 47, Eegistration 
Act. By the definition in S. 5, T. P. Act, a 
transfer of property" is "an act by which 
a living person conveys property.” And by 
S. 59 when the transfer is a mortgage 
securing Es. 100 and upwards, it can be 
effected only by a registered instrument 
signed by the mortgagor and attested by at 
least two witnesses. Using the words of 
S. 54, Provincial Insolvency Act, when we 
say that a transfer by way of mortgage is 
deemed fraudulent and void" we must 
mean that it is the act of conveyance consti¬ 
tuted by the registration of a duly executed 
instrument, which is void. But if the regis. 
tration is void, there is no question of 8. 47, 
Eegistration Act, operating to validate the 
document as from the date of execution. 
The matter we think is clear if it is remem. 
bered that it is the act of the transferor 
which is liable to be deemed fraudulent and 
void under 8. 64, Provincial Insolvency 
Act, and that that act inclndes the regis¬ 
tration of the instrument either by the 
transferor presenting it for registration 
himself or delivering to a person who is 
competent to present it under 8. 32, Eegis. 
tration Act. If he does so and the instrument 
is registered, he is doing something which 
is void if an insolvenoy petition is presented 
within three months, provided, that is to 
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say, the transfer is intended to prefer the 


transferee over other creditors. And if the 
registration -^oes, there is no transfer. It 
follows wo think that such instruments of 
transfer can be impeached under fS. 04, 
Provincial Insolvency Act if the Piesistra- 
tion is ejected within the three months 
next precedinR the presentation of the 
insolvency petition. 

As a^tainst this position, Mr. Somayya for 
the appellant advances the ar^tument that 
in the facts of this particular case the act of 
registration is not the act of the transferor. 
Here it will be rem 0 tn)) 0 r 0 d the transferors 
denied execution and the document was 
finally registered under S. 75. Registration 
Act. We do nob think however that this 
makes any ditlerenco. Let us look again at 
the definition of transfer in S. 5, T. P. Act. 
Transfer means an act by which a living 
person conveys property.” Can it be said 
that the transferor does nob convey the 
property when the registration which is an 
essential part of the conveyance is effected 
against his will? We think not. But if the 
transferor conveys the property he must be 
held to have done everything necessary to 
the conveyance. The registration therefore 
is in effect the act of the transferor. Practi¬ 
cally speaking, when he has duly executed 
the document and with the intention that 
it should be registered has delivered it to 
the transferee—who is entitled to present 
it for registration—he has irrevocably con¬ 
sented to the registration, and when on 
account of his subsequent denial of execu. 
tion the document is ultimately registered 
under S. 75, Registration Act, that regis. 
tration must be held to have been effected 
on his behalf and with his consent. 

We must add that the view we have 
taken of the application of S. 54 to transfers 
of this kind, namely where the date of 
execution is more, and the date of registra- 
tion is less than three months before the 
presentation of the insolvency petition is 
not without authority. One of us sitting as 
a single Judge came to the same conclusion 
as we have come to now in 64 M L J 382.^ 
The finding on this point is as follows : 

In a case like the present up to the date of regis* 

tration there can be no valid transfer.under 

S. 69, T. P. Act. If the time was to tun from the 
date of execution of the document the object of 
S. 64 (of the Provincial Insolvency Act) could 
easily be frustrated. A dishonest insolvent has 
only to date such fraudulent transfers with a date 

3. Mathiah Ohettiar v. Official Receiver, Tiune* 

velly, (1933) 20 A I R Mad 185=1411 C 101 

=G4 MLJ 382. 


m-jre than three months prior to the filing of the 
petition .and then they cannot bo avoided under 
Section 51. 

Then a similar point was decided by a 
Bench of this Court in 67 M L J 380.^ 
There the question was whether an insol¬ 
vency petition presented by a creditor could 
be founded on a transfer which had been 
executed more than, but registered less 
than, throe months before the presentation 
of the petition. That judgment also was 
delivered by one of us, the same Judge 
who decided the case previously cited. The 
finding is : 

Exhibit C in the present case cannot be con* 
sidered an act of insolvency unless a valid transfer 
of property was made by that document and such 
a valid transfer could be said to have been made 
only when the document was registered. In ouc 
opinion therefore, the act of insolvency can be 
considered to have taken place on 13tb February 
1930 (the date of registration of the document). 

Mr. Somayya contends that these deci¬ 
sions have been overruled in the Full Bench 
case, 58 Mad 794.® But that case dealt with 
quite a different point. The question there 
was whether an insolvency petition pre¬ 
sented by a creditor on the opening day 
after the recess of the Court could be 
founded on a transfer which had become 
more than three months old during the 
recess. There was no question there of a 
conflict between the date of execution and 
the date of registration as constituting the 
date of the transfer for the purpose of S. 9 
(l) (c), Provincial Insolvency Act. On the 
contrary the learned Chief Justice in stating 
the facts of the case said : 

This act of insolvency admittedly occurred mor^ 
than three months before the date of the preseuta* 
tion of the petition. (Page 795). 

Lastly we have to consider whether the 
learned District Judge's finding on the 
merits of the case can be supported. It is 
true as we have explained that he treated 
the transaction not as a valid mortgage 
but as a contract to mortgage which conld be 
enforced against the Receiver. But his find* 
ings of fact apply equally to the transaction 
considered as a completed mortgage. The 
learned Dist. Judge has very fairly summed 
up the evidence on the point in paras. 

6 and 7 of his judgment. In January 1933 
a creditor of the insolvents had filed suits 
and attached their property. The insolvents 
saw that their property was going to h® 

4. Iswarayya v. Subbanna, (1934) 21 A I B 

637=151 I C 1054=58 Mad 166=67 M w ^ 

380 . 

5. Chenohuramana v. Arunaobalam, (1936) » 
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M L J 283 (P B). 
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brought to sale and that there ^vere many 
other creditors whom they could not hope 
to pay. It was in these circumstances that 
the mortgage was executed to the appellant 
in March for Es. 10,000 of which Es. 9201 
represented money already due or alleged 
to be due to the appellant. The learned 
counsel for the appellant points out that 
the property mortgaged was by no means 
all the property of the insolvent and that 
there was other property which has rea. 
lized Es. 12,000. This is true. But the 
debts admitted to proof amounted to Es. 
51,240. Besides the Es. 9200 odd alleged 
to be due to the appellant, claims to the 
extent of Es. 42,000 had to be satisfied. It 
has not been suggested that the value of 
the unmortgaged property, namely Eupees 
12,000 plus the value of the equity of 
redemption of the mortgaged property con. 
sisting of lands and a house comes to any. 
thing like Ea. 42,000. On the contrary, it is 
in evidence that at the Official Eeceiver’s 
sale the price fetched per acre of land was 
between Es. 35 and Es. 40. At the higher 
figure the value of the lands alone which 
were comprised in the mortgage would be 
only Es. 4860, and it is not likely that the 
house which was also included in the mort¬ 
gage would be worth more than Es. 6000. 
Little if anything therefore remained out of 
the equity of redemption of the mortgaged 
property to meet the claims of the other 
creditors. The mortgage did in fact operate 
to the substantial detriment of the latter. 

Mr. Somayya however contends that 
there is nothing to show that it was intend* 
ed by the insolvents to have this effect, but 
that on the contrary it was executed to 
stave off a suit which the appellant threa. 
toned to file against the insolvents, and a 
notice of suit dated 9th February 1933 
(£x. 7) is relied on to show that the appel. 
lant was pressing the insolvents to pay 
their debts. On the other hand it is in evi¬ 
dence that the appellant is a friend of the 
insolvents. Why should the insolvents exe- 
cute a mortgage to this appellant merely 
on the threat of a suit rather than to the 
creditor (P. W. 2) who had already filed 
suits against them and who had actually 
secured an attachment of some of their 
properties ? It appears to us that the motive 
behind the mortgage was to give the appel. 
Iftnt a preference over the other creditors. 
8o far therefore we are in agreement with 
the learned District Judge. There are suffi. 
oient materials on the record for us to find 
that for the reasons stated by the learned 


District Judge this mortgage is under Sec. 
54, Provincial Insolvency Act, void and 
must be annulled. 

This finding, we think, is sufficient to dis. 
pose of this appeal which is accordingly dis. 
missed with costs. We observe however that 
the Eeceiver had moved the Court to annul 
the mortgage not only under S. 54, Provin- 
cial Insolvency Act, but also under S. 53, 
namely as being a voluntary transfer void- 
able under that Section. Para. 4 of his 
petition is : 

The insolvents with a view to defraud the credi¬ 
tors and shield the property .... have executed a 
mortgage for Rs. 10,000 in favour of the counter 
petitioner .... The mortgage ia nominal and not 
supported by consideration. 

And again in para. 5 : 

Even if the recitals about the consideration are 
true, the mortgage is void as it was intended to 
show fraudulent preference to one creditor. 

The Eeceiver therefore asked the Court 
to annul the mortgage on the alternative 
ground that it was not a transfer made in 
favour of an incumbrancer in good faith 
and for valuable consideration. The Court 
did not take up this question for consi¬ 
deration, namely the question of the reality 
of the consideration. It left it to be decided 
by the Receiver, when the counter-peti- 
tioner came in with proof of his debts 
under S. 33 of the Act. See the direction 
at the end of the learned Judge's judgment: 
“The counter-petitioner may prove before 
the Eeceiver whatever may be due to 
him.” 

We do not think it necessary, consider, 
ing that it is nearly two years since this 
order was passed, to send the case back to 
the District Court for the point to be tried 
and decided there, nor is there in the appel¬ 
lant’s memorandom of appeal any indica- 
tion of a desire that we should do so. 
Appellant merely states therein that the 
case should have been considered as falling 
under S. 53 only and since there was no 
evidence to prove a case under that Section 
the transaotioD should be upheld. But we 
think that if the learned District Judge 
had not allowed the Receiver’s petition on 
other grounds he would have required the 
Eeceiver to proceed with his proof on this 
part of the ease, namely that the reoi. 
tals of consideration in the document were 
false. It appears to have been agreed at the 
trial that this question should be left to 
be decided at a later stage when the coun. 
ter petitioner tendered his proof of the 
alleged debts which form the bulk of the 
consideration. We do not think that this 
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procedure has prejudiced the appellant and 
we do not therefore remit the case. The 
Letters T’atent appeal is against an order 
of our learned brother Menon J. refusing to 
stay the sale by the Receiver of the mort¬ 
gaged property. In the light of our substan¬ 
tive decision that appeal also must fail. 
It is dismissed. 

C.1{.k./d.s. Appeals dismissed. 


A. I. B. 
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Burn and Stodart JJ. 

Public Prosecutor — Appellant. 

V. 

Ptaju Naicken — Respondent. 

Criminal Appeal No. 682 of 1937, De¬ 
cided on 29th March 1938, against acquit, 
tal by Sess. Judge, North Arcot Division, 
Vellore, in Sess. Case No. 30 of 1937. 

Penal Code (1860), S. 302—Accused charged 
with murder of woman, making voluntary con¬ 
fession of having committed it and also pro¬ 
ducing jewels worn by woman at the time of 
her death—Confession sufhcientlycorroborated 
by other evidence—Accused acquitted by Ses¬ 
sions Judge by reason of certain discrepancies 
in evidence—Acquittal held to be miscarriage 
of justice. 

Tbe accused wbo was charged with the murder 
of a woroaa made a voluntary confession that be 
had committed the murder, and also produced 
within a short time after tbe murder, certain 
jewels, which be said be had removed from the 
corpse. The confession, though subsequently re* 
tracted, was sufTicieotly corroborated by tbe pro- 
duction of tbe jewels and certain other evidence. 
The Sessions Judge however relying on certain 
discrepancies in the evidence acquitted tbe 
accused ; 

Held that the evidence proved beyond the pos¬ 
sibility of any reasonable doubt that the accused 
was guilty of murder and his acquittal was a 
clear miscarriage of justice. [p qqj q 2 ] 

Appellant in person. 

G. Chaedrasekhara Sastry for C. V. 

Subramania Iyer — for Respondent. 

Burn J.—This is an appeal by the Pro¬ 
vincial Government from the judgment of 
the learned Sessions Judge of North Arcot 
in S. 0. No. 30 of 1937. The respondent 
Eaju Naicken was charged with the murder 
of a woman named Angammal, said to have 
been committed by him on the afternoon 
of 27th March 1937. The learned Cions 
Judge agreeing with the assessors, found 
the respondent not guilty and acquitted 
him Angammal was a young woman some- 
what distantly related to the respondent. 

They were said to _ be on terms of illicit 
intimacy and they lived close together. On 


the afternoon of 27th March 1937, Angam- 
mal left home and failed to return in the 
evening. A search was made and about 8 
P. M. her brother P. W. 3 and others found 
a^ dead body in a well belonging to one 
Kanda Goundan about half a mile away 
from her home. A report was made to the 
Village Munsif, and in that it was men¬ 
tioned that tbe respondent was suspected. 
It so happened that about 11 o’clock that 
night, the Sub-Inspector P. W. 14 hap. 
pened to pass by the well and hearing a 
sound of lamentation, he stopped to enquire 
what it was. He found the corpse of Angam. 
mal in the well with a rope of cocoanut 
fibre tied round the neck. He says that he 
Questioned P. W. 3 and Angammal's mother 
P. W, 6 and both of them told him that 
they suspected Raju Naicken. An inquest 
was held the next morning and after that 
inquest was over, the police went to the 
house of the accused and searched it but 
nothing was found in the house. The res¬ 
pondent was questioned after the search 
and the prosecution case is that he then 
confessed to the murder of Angammal and 
said that he bad taken the jewels from her 
corpse and concealed them in his cattle 
shed in a chatty. He went to the cattle 
shed and produced an earthern chatty in 
which were seven pieces of jewellery M. 
Os. 3, 3 .a, 4, 4-a, 6, 6 and 6-a. Of these 
M. 0.^ 5 is described as a “High Court 
screw and the corresponding je%vel M. 0. 
S-a was found on tbe corpse. It is a kind 
of stud, inserted into the ear and fastened 
with a screw. The respondent was sent to 
the Magistrate at once on 28th March and 
ou 13th April, he made a confession, Ex. F 
before the Taluk Magistrate. P. W. 11. 

There is some evidence that the respon¬ 
dent had been seen in the company of the 
deceased woman on the afternoon of 27tb 
March 1937. The learned Sessions Judge 
found this evidence unsatisfactory and in 
many respects it is unsatisfactory. It is not 
fit to be relied upon. The more important 
evidence is that which deals with the pro¬ 
duction of the dead woman’s jewels and 
the confession made by the respondent 
before the Taluk Magistrate. Tbe discovery 
of the jewels was spoken to by four wit¬ 
nesses of whom two, P. Ws. 14 and 15, 
are police oflBcers; P. W. 13 is the Village 
Munsif and P. W. 10 a disinterested witness 
living in the village. All these witnesses 
say that tbe respondent when questioned 
admitted that he had killed Angammal and 
said that he would produce her jewels. A 
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mahazar Ex. C was prepared which was 
signed by P. Ws. 10 and 13 and by two 
other witnesses, who have not been exa¬ 
mined, The learned Sessions Jndge has 
discarded the evidence regarding the re. 
covery of the jewels. He points out that 
the statements in Ex. C attributed to the 
respondent did not agree entirely with his 
statements in his confession Ex. P before 
the Taluk Magistrate. They are also incon¬ 
sistent with the statements which he is 
said to have made to the Inspector of 
Police, P. W. 15, and which were recorded 
by the Inspector in the ease diary, Court 
Ex. I. We do not think that these discre- 
pancies are sufficient reasons for rejecting 
the evidence regarding the recovery of the 
jewels. The discrepancies are in the narra- 
tion by the respondent of what happened 
before he murdered Angammal. In Ex. C, 
he said that he had solicited the woman 
for sexual intercourse and that as she did 
not consent, he tied the rope of fibre round 
her neck. In bis confession Ex. F, he does 
not say that he solicited the woman for 
sexual intercourse but that he reproached 
her for taking up with an oilmonger 
named Balasundara Chetti. To the Inspeo. 
tor of Police, in Court Ex. I, the respondent 
seems to have said that he had an accom¬ 
plice in the murder of the woman. The 
accomplice was his friend Vettakara Vellai 
who had come to the scene of murder by 
previous arrangement with the respondent. 
The respondent told the Inspector that 
this Shikari pushed the woman flat on the 
ground in a pit near the well and that he 
(the respondent) then had intercourse with 
her and that it was to prevent her from 
shouting that he and the Shikari tied the 
coir rope round her neck. These discre. 
pancies are found in the documents but it 
18 to be noticed that they are discrepancies 
created by the respondent himself — not 
discrepancies created by the prosecution 
witnesses. We cannot think that these are 
grounds for rejecting the evidence of the 
Police Officers and of P. Ws. 10 and 13 
which shows that the respondent said he 
had hidden the jewels, knew where they 
were to be found, and produced them 
within 24 hours after the woman was 
murdered. 

If the evidence regarding the production 
of the jewels is accepted, as we think it 
mast be, the confession Ex. F mast also 
be accepted.The Talnk Magistrate?. W. 11 
stated that be took the necessary preoan. 
iions to ensore that the respondent would 
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not make a confession, unless he wanted 
voluntarily to do so. The Taluk Magistrate 
thought that he was speaking voluntarily 
and we are satisfied that he was. In the 
committing Magistrate’s Court and in the 
Sessions Court, the respondent alleged when 
questioned that he had been induced to 
make this confession by a promise that he 
would be let off on the occasion of the 
Kings coronation. It is however noticeable 
that neither of the Police Officers was 
asked any question regarding this alleged 
inducement. The confession though re. 
tracted is sufficiently corroborated by the 
production of the jewels and it is also 
corroborated by the evidence of the doctor 
in a small but not an important point. In 
Ex. F the respondent said that he had 
induced the woman to coma to the mango 
tope of which he was the watchman by 
promising to cut and give her mangoes. 
The doctor who made the post mortem 
examination found partly digested mango 
in the woman’s stomach. Even apart from 
the confession, the evidence that the res¬ 
pondent produced the jewels within such 
a short time after the murder of the 
woman is sufficient to show that he must 
have been concerned in her murder. The 
evidence of P. W. 13 and P. W. 10 in par. 
ticular, has not, we think, received proper 
consideration at the hands of the learned 
Sessions Judge. He discredits P. W. 10 
because P. W. 10 said that he did not know 
of the recovery of any material objects at 
the scene of the crime, although he attested 
the mahazars prepared with reference to 
them. This is very unfair to the witness. 

P. W. 10 was asked if he had signed the 
mahazars for the recovery of the material 
objects at the scene of the crime and he 
said that he had. He also was present 
when the jewels were recovered and after 
being questioned about these and the 
clothes worn by the accused, be said that 
so far as I remember nothing else was 
discovered. I am not aware of the discovery 
of anything else.” In the context, it isj 
obvious that the witness was referring 
only to what was found at the house and 
cattle shed of the accused. He was not 
cross-examined in any way with regard to> 
the objects that were found at the scene of 
the crime. The acquittal of the respondent 
is, we think, a clear miscarriage of jostice. 
The evidence proves beyond the possibility 
of any reasonable donbt that be was guilty 
of the morder of Angammal. We convict 
him aocordbgly. The only possible sentence 
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in this case i? the sentence of death 
and wo accordingly sentence the respon¬ 
dent Ra)u Naickon to be hanged by the 
neck until he bo dead. 

Accused convicted. 
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Gaddipati I enkayya — Petitioner. 

V. 

Chunduru Samlajjya and others — 

Hespondents. 

Cjvil Rovn. Potn. No. 938 of 1937, De- 
cided on 3rd February 1938. to revise order 
of Sub..Ju(]ge. Tenali, D/. 3rd August 1937. 

Madras Debl Concilialion Acl (11 of 1936), 

whn ragainst person 
who had applied for insolvency - Leave of 

Insolvency Court not obtained-Application to 

stay insolvency proceedings cannot be granted. 

^application conlcmpUted in 8. 25 is an 
apphcation which js not prohibited by law or in 
contravention of any statutory provision. 

m. , ^ tP 808 Cg) 

^ creditor applies to the Debt 
Ooncihation Board for conciliation of debts of a 
person who has applied for adjudication as an 
i^Dsolvent. without obtaining leave of the Insol¬ 
vency Court to do so. such person cannot then 
approach the Insolvency Court and demand stay 
of the insolvency proceedings by reason of such an 
application. (P 608 C 2] 

S. Hajarama Iyer for Ch. Eaghava Hao 

— for Petitioner. 

V. Subramanian —for Respondents. 

Order. — The petitioner is one of the 
creditors in the insolvency of one Chun¬ 
duru Sambayya, (I. P, No. 77 of 1931 on 
the file of the Subordinate Judge's Court, 
Tenali). He applied on 9th July 1937 under 
S- 25, Madras Debt Conciliation Act, 1936, 
praying that all further proceedings in the 
insolvency may be stayed pending disposal 
of his application to the Debt Conciliation 
Board. The application was dismissed by 
the Sub-Judge on the ground that the appli. 
cation of the petitioner to the Conciliation 
Board was itself prohibited by S. 28 (2), 
Provincial Insolvency Act and therefore 
his application for stay of the insolvency 
proceedings was incompetent. It is argued 
that this view of the Subordinate Judge is 
not according to law; but I am not satisfied 
that the objections to that view are well 

founded. S. 25, Debt Conciliation Act says: 

When an apphcation has been made to a Board 
underS. 4, any suit or other proceedings then 
pending Ixifore a Civil Court in respect of an? 
debt for the settlement of which application has 
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been made shall not be proceeded with until the 
Board has dismissed the application. 

It may be mentioned in this connection 
that the application made by the petitioner 
to the Board has since been dismissed, and 
that the petitioner has filed an application 
for the restoration of his previous applica. 
tion which is still pending. I am of opinion' 
that the application contemplated in S. 25 
13 an application which is not prohibited by 
law or in contravention of any statutory 
provision. In this case there can be no doubt 
that the application was in contravention 
of S. 28 (2), Provincial Insolvency Act 
which declares that no creditor to whom 
an insolvent is indebted in respect of any 
debt provable under the Act shall, during 
the pendency of the insolvency proceedings^ 
have any remedy against the property of 
the insolvent in respect of the debt, or 
commence any suit or other legal proceed- 
ing, except with the leave of the Court and 
on such terms as the Court may impose. 
It is admitted that the leave of the Insol¬ 
vency Court was not obtained for making 
the application to the Debt Conciliation 
Board. It must therefore be held that tbei 
application to the Debt Conciliation Board 
was one made in contravention of a statu-, 
tory provision and it is impossible to accepti 
the view that an application which is inj 
direct contravention of a statutory provi-l 
Sion gives a right to the very person who! 
made such an application without the leave 
of the Insolvency Court to approach the! 
Insolvency Court and demand that the! 
insolvency proceedings should be stayed byi 
reason of such an application. The Legis¬ 
lature must be deemed to have meant only 
an application not otherwise contrary to 
law in S. 25, Debt Conciliation Act. I do 
not think it can be said that the applica- 
^on to a Board is not a legal proceeding. 
The scheme of the Act shows that it is a 
lepl proceeding or at least the initiation of 
a legal proceeding. Applications under Sec. 

25, Debt Conciliation Act come within the 
mischief provided against in S. 28 (2), Pro- 
vincial Insolvency Act. The object of the 
provision in S. 28 (2), Provincial Insolvenoy 
Act, is that once a person has been adjudg¬ 
ed insolvent and his property is vest^ in 
the Official Eeceiver, all claims of creditors- 
in respect of debts' provable under the 
Insolvency Act should be decided by the 
Insolvency Court itself,except in exceptional 
cases where for special reasons, the Insol¬ 
vency (3ourt gives leave to carry on legal 
proceedings elsewhere in respect of snob 
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debts. I am of opinion in these circum. 
stances that the order sought to be revised 
is not open to any legal objection. The 
petition therefore fails and is dismissed 
^vith costs. 

C.R.k./b.d. Petition dismissed. 
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Horwill J. 

Villupuram Urban Co-operative Panic 

— Appellant. 


1 • 

Balasubramania Mudali —Respondent. 

Appeal No. 151 of 1934, Decided on 5th 
January 1938, against order of Sub-Judge, 
Cuddalore, D/.9th April 1938. 

(a) Execution — Decree binding — Court 
cannot go behind — Exception - Decree not 
abowing minor at not properly served—Decree 
mutt be executed. 


An executing Court cannot go behind a decree 
unless some illegality is apparent on the face of 
tae record. Therefore unless there is anything on 
the face of the decree to show that a minor was 
not properly served, it cannot presume that the 

proper. It must execute it; ^ J i? 
293/ Mad 509, Rel. on. [P 309 C 2] 

(b) Co-operative Societies Act (2 of 1912), 
^ 2 (c) — Joint family can be member of 
Co-operative Society (Obiter) 

A corporation, and therefore a joint family, 
could be member of the Co-operative Society ; 
A I R 1931 Nag 48 and A I R 1933 Nag 211, 
Pel. on. [P809 C2] 

M. S. Venkatarama Aiyar — 

.. . for Appellant. 

V» Krishnamachari — for Respondent. 

Judgment. In a dispute between the 
Becretary of the Villupuram Urban Co-ope- 
ratiye Bank and member No. 719 of that 
company, an award was passed by thearbi- 
trator under Rule 14 of the rules framed 
under S. 43, Co-operative Societies Act, in 
which one Vjtithilinga Mudaliar and two 
undivided minora of his family were order, 
eu to pay Es. 281-6-9 to the Society, with 
interest and coats; and upon failure to do 
80 the property was ordered to be brought 
Jo sale. This award was sent to the District 
Munsif of Villupuram for execution; and 
ue held, after enquiry, that defendant 3 had 
Dot beep served in the proceedings before 
arbitrator ; and he therefore refused to 
execute the decree against the share of 
efendant 3 in the family property. In 
^^e Additional Subordinate Judge 
Of Cuddalore confirmed this decision, not 
ouly on the ground that defendant 3 was 
Dot sarvedi .but also on the ground that 


defendant 3, because he was a minor, could 
not be a member of the Society and because 
the rules relating to arbitration provide 
for the decision of disputes to which mem. 
bars only were parties. It has been made 
clear by this Court in a series of decisious, 
and the decision in Appeal No. 146 of 1933^’ 
is one of the latest that it is not open to 
an executing Court to sit in judgment over 
the Court which passed the decree which 
has to be executed. It cannot, except in' 
certain limited recognized cases, conduct 
enquiries to ascertain whether the decree' 
was properly passed. If on the face of the 
record it is clear that some illegality has 
been committed, the executing Court can' 
refuse to execute. 


The question that has to be decided is 
whether there is anything in the award 
passed by the arbitrator in this case that 
shows that it is illegal. Clearly there is 
nothing in the decree which shows that^ 
the minor was not served ; and the execut-! 
iug Court therefore bad to presume that 
the decree was properly passed against the 
minor. Whether a joint family can be a 
member of the Co-operative Society is a 
question that may be open to discussion, 
although I think with due respect that the 
learned Judges who decided AIR 1933 
Nag 211* were right in holding that a 
corporation, and therefore a joint family,! 
could be a member of the Co-operative' 
Society. That in certain circumstances a' 
family can be a member of the Society is' 
also recognized in an earlier case of the 
same Court. AIR 1931 Nag 48,^ which 
has been referred to by the learned advo- 
cate for defendant 3 in this Court. It is 
argued that there is nothing in the decree 
which shows that the whole family was a 
niember of the Society; but the question 
is not whether the decree shows that the 
whole family was a member of the Society, 
but whether there is anything in the 
decree which shows that the whole family 
was not a member. On the contrary, the 
award sets out the names of all the mem¬ 
bers of the family; and therefore it would 
seem that all the members of the family 
were liable, because the family and not 


1. Sethurajanv. Guruswaml Pathar, reported in 
(1937) 24 A I B Mad 609=170 1 0 88=1 L R 
(1937) Mad 834=(1937) 2 M L J 37. 

3. lAxmao v. Dbamori Co-operative Credit 
Society, (1938) 20 A I R Nag 311 = 143 
I 0 487. 

8. Koyal ▼. Bboodal, (1981) 16 A I R Nag 46 = 
180 10 630. 
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only tho manager was a member of the 


Society. 

V 

I am therefore of opinion that there is 
pothinq in the award which indicates that 
it is incorrect and ought not to l)e exe¬ 
cuted. If in fact defendant 3 was not liable, 
either because he was not served or other, 
wise properly represented before tho arbi. 
trator, he is not without a remedy; hut the 
executing Court must take tho decree as it 
stands and allow tho Society to execute. 
If a minor is not properly represented in 
a suit, he is not a party to the suit, although 
his name may appear in the records and in 
tho decree. That being so, the executing 
Court is given no jurisdiction under S. 47, 
Civil P. C. The appeal i.s therefore allowed 
with costs tiiroughout. (Leave refused). 

(.'.H.K./n.D. Appeal allowed. 
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Leach C. J. and Madhavan Nair J. 

^latam Nadipudi Koti Veerayya and 
Appellants. 

V. 

Board of Commissioners for Hindu 
Beligious Endowments, Madras and 
another — Respondents. 

Appeal No. 144 of 1932 and Civil Revn. 
Petn. No. 1218 of 1933, Decided on 24th 
September 1937, against decree of Sub- 
Judge, Guntur, in 0, S. No. 71 of 1928. 

(a) Madras Hindu Religious Endowments 
Act (2 of 1927), S. 9 (7) —Mutt should be public 
endowment—Property given for private use of 
bead isnot public endowment (PerLeach C. J.). 

A mutt does not fall within tho purview of the 
Act unless it oan be regarded as being a public 
religious endowment. There can be private mutts 
and where the property is given to the bead of a 
mutt for his personal benefit, it cannot constitute 
a public religious endowment: 33 Mad 265, Bel. 
on. [P 811 0 1. 2] 

(b) Hindu Law—Religious endowment—Mutt 
— Nature of, bow should be determined (’Per 
Madhavan Nair J.). 

The question whether a particular mutt forms a 
public religious endowment or is a private institu¬ 
tion must be judged in tho light of the evidence in 
each case. The origin of the mutt, if it is known 
its antiquity, the nature of the gifts of property 
made to ft, the way how these have been treated 
by its head, the long established usage and custom 
of the institution, all those throw valuable light 
on tho question whether the mutt is a public reli- 
gious endowment or a private institotion • 10 
Afad 375 and 2 Mad 175, Ref. [P 813 C 2) 

S. Srinivasa Iyengar — for Appellants. 

P. V. Rajamannar and V. Rangachari “■ 

for Respondents. 
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Loach C. i—(Appeal No. Ui of 1932.) 
In this appeal the Court is called upon to 
decide whether a mutt in the village of 
Chebrole, Guntur District, is a mutt with¬ 
in the purview of the Madras Hindu Reli. 
gious Endowments Act, 1927, and as such 
is liable to make an annual contribution to 
the funds of the Board of Commissioners 
appointed under the Act. The appellants 
claim that the mutt does not constitute a 
public religious endowment. They say that 
it is entirely private in its nature and 
therefore it cannot be called upon in law 
to make any contribution. The Board 
having decided that the mutt is liable to 
make an annual payment, the suit out of 
which this appeal arises was filed by the 
appellants in the Court of the Subordinate 
Judge of Guntur for a declaration to the 
effect that the Board has no right to make 
a levy. The learned Judge agreed with the 
Board and dismissed the suit. 

The appellants are brothers and are 
members of the sect known as Jangams or 
Vita Saivas. They worship the Lingam or 
symbol of Shiva which they wear suspended 
round the neck. According to "The Manual 
of the Nellore District" compiled by John 
A. C. Boswell, Collector of Kistna District 
in 1873, there are five seats of the princi¬ 
pal priests of this sect, namely (l) Gokarna 
Matam at Nizampatam; (2) Vibhuti Matam 
at Bangalore: (3) Saranga Matam at Sri- 
sailam ; (4) Tota Matam in Hyderabad 
and (5) Chebrole Matam at Chebrole. Thfl 
Chebrole Matam is the mutt with which 
the suit is concerned. When it was founded 
is not known, but the evidence in this case 
shows that it was in existence in 1775, 
since when the members of the appellants’ 
family have been entirely responsible for 
its management. It has been the custom 
for the head of the family for the time 
being or its members to choose a mslo 
member to be the head of the mutt. The 
person so chosen is required to take a vow 
of celibacy and is known as the Sambhu 
Devara. The Sambhu Devara receives tho 
veneration not only of the members of hio 
family, but of a large number of disciples to 
whom he gives religious instruction. The 
disciples do not live with him in the 
but in their own villages, many of them, of 
course, visiting the mutt from time to time- 
It is the custom for the Sambhu Devara to 
pay visits to big disciples periodically- 
these visitations he is usually assisted by 
the male members of bis family, who them¬ 
selves at times visit the disciples without 
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him. The muU is divided into three parts, 
in one part, the Sambhu Devara lives and 
receives his disciples. In the second part 
are the residential quarters of the other 
memDera of the family and the kitchen. 
•‘■J? part consists of a court-yard in 
which there are the tombs of ancestors of 
the appellants who have held the office of 
bambbu Devara. These tombs are ten in 
number and are regarded as shrines. With- 
in the mutt premises the daily worship of 
the Lingam takes place and from time to 
time religious rites are performed at the 
tombs of the departed Sambhu Devaras. It 
13 not suggested that these religious obser¬ 
vances are conhned to appellant 1 and the 
members of his family. They are, in fact, 
participated in by members of the sect 
generally. Plaintiff 1 is the present Sambhu 
Bevara. The mutt is maintained out of the 
income of lands situate in the villages of 
fioUmudi and Penumudi. The appellants 
claim that these properties do not consti¬ 
tute endowments of the mutt, but are in 
fact properties privately owned by the 
family. The appellants’ case turns on the 
answer to this question. S. 9 (7) of the Act 
deones the word mutt”. It means : 

Ad institntion for the promotioD of the Hindu 
religion presided over by a person whose duty is to 
engage himself in spiritual service or who exorcises 
or claims toexerdsespiritual headship over a body 
Of disoiples and succession to whose office devolves 
In accordance with the directions of the founder of 

or is regulated by usage ; and 
includes places of religious worship other than a 
temple or places of religious instruction which 
ftr6 appurteoant to such institutioo. 

Section 69 states that every mutt and 
®very specific endowment attached to a 
mutt shall pay annually for meeting the 
expenses of the Board such contribution 
pot exceeding one and a half per centum of 
Its income as the Board determine. The 
appellants contend that this Section can 
nave no application as the Act only applies ‘ 
to mutts of a public character, and in this I 
connexion point to S. 2 which says : 1 

of extends to the whole of the Presidency 

lavB^ Presfdency town and applies, . 

•ave as hereinafter provided, to all Hindu pnblic > 
religious endowments. ^ 

For the Board it is argued that every * 
R Q within the definition of t 

r»' 11 . . must be deemed to be a public t 
utt, but I think that this statement is g 

^ opinion that a g 

mutt does not fall within the purview of i 

'ne Act unless it can be regarded as being v 
» public religious endowment. That there 
^ bo private mutts cannot be disputed, 


3. aod where the property is given to tha 

□ head of <a mutt for his personal benefit it 
•t cannot constitute a public religious endow. 
T ment. Some very apposite observations in 
1 . this connexion were made bv Wallis .T 

□ in 33 Mad 263* at p. 279 : 

if Further in my opinion where gifts were given 
to heads of mutts without any specific trust, the 
iDferenco suggested by the circumstances of the 
case and by usage is that it w.as not intended to 

- fetter the donees by any trusts in dealing with the 
[ gifts or to make them accountable in a Court of 
j law for their manner of dealing with them. The 

ascetic character of the donees and the creat 
reverence m which they wore hold would, I think 
> have rendered such restrictions in the eyes of the 
donors both unnecessary and unbecoming. The 
, fact that the heads of mutts have more or less fre- 
quently abused their position is not of itself a 
' sufficient reason for treating them as trustees of 

- the mutt endowments. This is the only question 
m my opinion which arises; and my answer is 
that heads of mutts cannot bo regarded as trustees 
of mutt endowments except in so far as it may be 
shown that any particular endowment was grant, 
od to thorn OD trust. 

But where the property hag not been 
given to the head of the mutt for bis own 
use, but has been given, for instance, for 
the purpose of defraying the cost of reli. 
gious observances or the performances of 
pujas within the mutt, the position is very 
different. It is therefore necessary to ascer 
tain the terms on which the lands were 
given. I will deal first with the Koilmudi 
lauds. These lands were granted in the 
year 1775 by the zamindar of the day to 
the then Sambhu Devara. The grant is in 
the following terms: 

We have granted 2 (two) kuchalas of Beedu 
Polam manyam (waste land) to Sambhu Devara 

aforesaid village. 
1185 Fasli (1775.76). \ou should understand that 
you should get the said land separated and the 
boundaries fixed. (Exhibit A.) 

The grant was confirmed in 1791 by 

another document, which reads as follows ; 

We have granted two kuchalas of land Id the 
fields of the aforesaid village to Sambhu Devara 
Garu. You should understand that the said land 
should be (separated) (torn) Vaisakha Bahula 7 of 
Paridbavi year. (Exhibit C.) 

It will be observed that while the grant 
is to the Sambhu Devara it is not stated 
whether he is to hold the lands in his own 
right or on behalf of the mutt which was 
then in existence. If the matter remained 
there it might well be argued that this 
grant should be construed as a personal 
grant. But when we examine the Inam 
Register of 1862 and the statement which 
was filed by the Sambhu Devara of the 
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lime, it is clear that these lands were given 
for the purpose of defraying the cost of 
lighting of lamps and performance of pujas 
at tho shrines then within the mutt. In 
col. G of the statement prepared by the 
Sanibhu Dovara and Gled in the settlement 
proceedings there is this entry : 

It was granted permanently by K.ij.ib V;i>ireddi 
Ramaua Garu, the then zamindar of Koilmudi.to 
the mutt for meeting tho expenses of performing 
deeparadhaua and other item^. 

Column 6 contains particulars as to 
how the grant was obtained and its condi. 
tions. In col. 11 which requires particulars 
of the enjoj ment of the grant, there is this 
statement : 

It is being enjoyed through Sambhuswamivaru 
for expenses for nitya deeparadbana and other 
items. 

Now it is important to remember this is 
not a statement prepared by an oflicial on 
information received which might be erro. 
neous. It is a statement prepared and sub¬ 
mitted for the purpose of the settlement 
by the Sainbhu Devara himself. The entries 
in the settlement register are to the same 
efTect. In col. 8 of the register which 
requires particulars of the service for which 
the grant is held are the words: “for theSam- 
bhu Devara Mattam at Chebrole for light¬ 
ing lamps and making pujas to the shrine.” 
It has been suggested that the Court should 
disregard these entries and have regard 
merely to the terms of the grant itself. The 
learned advocate for the appellants has 
hero laid great stress on the decision in 
44 Mad 421," where their Lordships dis¬ 
regarded the entries in the inam register 
and decided the case on the terms of the 
grant itself. In that case however the grant 
showed that the entries in the register 
were erroneous. In the present case the 
grant does not state that the Sambbu 
Devara was to hold the property in his 
own right; it is silent in this respect. But 
we know the purposes for which the lands 
were given, because the grantee’s successor 
stated them in 1862, and bis statement 
put the matter beyond real dispute. 

The learned advocate for the appellants 
has relied on a number of documents to 
show that the appellants' ancestors treated 
these lands as being their private property. 
One of these documents is a tenancy 
agreement of the year 1847 which was 
executed by a tenant for a term of ten 

2. Secy, of State v. Srinivasachariar. (1921) 8 

4 I R P C 1=60 I C 230=44 Uad 421=48 
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years in favour of the brother of the Sam- 
bhu Devara of that day. In 1852 the 
Sambhu Devara and a brother borrowed 
money on the security of the property and 
in 1854 the Sambhu Devara allowed his 
two brothers to partition it between them¬ 
selves. But all these transactions took 
place before the settlement of 1862 when 
the same Sambhu Devara disclosed to the 
Settlement Commissioner the terms on 
which these lands were held. The fact that 
some of the appellants’ ancestors did deal 
with this property as their own would not 
change the character of the grant. If it did 
constitute a religious endowment, a reli¬ 
gious endowment it would remain. With 
regard to the partition it is to be observed 
that it did not deprive the mutt of the 
benefit of the lands permanently. That 
they came back into the possession of the 
Sambhu Dovara is shown by the fact that 
in 1898 a tenancy agreement was executed 
in favour of appellant 1, the present Sam- 
bhu Devara. For the reasons indicated 
we hold that the Koilmudi lands did and 
do constitute an endowment of the mutt. 
The original grant of the Penumudi lands 
has not been put in evidence. It is said 
that it was destroyed in a fire. The iuam 
register however clearly shows that these 
lands also constitute a religious endowment. 
The entry in col. 8 states that the lands 
are held for the maintenance of worship in 
the mutt and this in the circumstances 
must be regarded as conclusive. The posi¬ 
tion then is this : The lands in both the 
villages were granted to the mutt for reli* 
gious purposes; the mutt has been in exis¬ 
tence for at least a century and a half and 
is an institution which is venerated and 
visited by a large number of people; public 
worship takes place within its precincts 
and it provides religious instructions for 
members of the Vira Shiva sect. It ^ 
impossible, in these circumstances, for tb® 
appellants to maintain their contention 
that it is not a mutt of the character con¬ 
templated by the Madras Hindu Religion® 
Endowments Act, 1927. Being a mott 
governed by the provisions of the Act, the 
Board has the right to call upon those in 
charge of it to make the contribution re¬ 
quired by S. 69. The appeal consequently 
fails and must be dismissed with costs, 
which will be paid out of the mutt’s funds. 
The appellants will also be allowed their 
costs out of those funds. 

C, B. P. No. 1218 of 1933. - The peti¬ 
tion is allowed. 0. P. No. 91 of 1928 on 
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the file of the District Court, Guntur, will 
be dismissed. No order as to costs. 

MadhaYan Nair J. — I entirely agree. 
I add a few words only because of the 
insistence with which Mr. Krishnaswami 
Aiyangar argued that the Chibrolu mutt is 
a private mutt. If the origin of the mutt is 
unknown, the history of the property of 
the mutt and the manner how it has been 
dealt with by the matadhipathi will often 
afford an answer to the question whether 
the mutt is a private institution or a pub. 
lie endowment. In this case the mutt in 
question is, in my opinion, a public reli¬ 
gious endowment, though the properties of 
the mutt were for some time treated as if 
they were the private properties of the 
family of the appellants. It is clear from 
the inam statement that the head of the 
matam himself treated the property men- 
tioned in it as having been given for public 
purposes. In its origin and narrow sense 
the term ‘mutt’ signifies the residence of 
an ascetic, or a sanyasi or a parades!: see 
10 Mad 375^ at page 386. As pointed out 
in 2 Mad 175^ 

a preceptor of religious doctrine gathers around 
him a number of disciples whom he initiates into 
the particular mysteries of his order and instructs 
his religious tenets. 

Gradually, pious persons endow the pre. 
ceptor with properties and in course of 
time we have associations of sanyasis devo¬ 
ted to divine worship who give updesam 
or instruction to deserving candidates. It 
is in this manner that mutts come into 
existence. But there are many cases where 
mutts have been deliberately established 
from the very commencement as public 
institutions in order to maintain and 
strengthen the doctrines of particular sys. 
terns of religious philosophy. The history of' 
this class of what may be called “endowed 
nintts" which came into existence in the 
uature of monastic institutions presided 
over by ascetics and sanyasis are mentioned 
in 10 Mad 375^ already referred to. It is 
possible to conceive of gifts of properties 
by pious followers to the head of a mutt 
personally for his own use. These he may 
Administer as properties of bis own but 
over other properties which appertain to 
the mutt, his responsibility is that of a 
trustee. Ordinarily properties though given 
to the bead of a mutt will a-ian be used as 

8. QiyasaSambhftDdaPaDdrattDn&dhiv. Kanda* 

iwaml ThamUran, (1687) 10 Mad 87fi. 

4. SammaDtha Pandara v. Bellappa Obattlar, 

(1676.80) 3 Mad 176. 


properties of the mutt as an ascetic is pre. 
vented from owning property for personal 
enjoyment. The question whether a par. 
ticular mutt forms a public religious endow, 
ment or is a private institution must be 
judged in the light of the evidence in each 
case. The origin of the mutt if it is known, 
its antiquity, the nature of the gifts of 
property made to it, the way how these 
have been treated by its head, the long 
established usage and custom of the insti¬ 
tution, all these throw valuable light on 
the question whether the mutt is a public 
religious endowment or a private institu. 
tion.^ The mutt in the present case did 
not, in my opinion, come into existence as 
an endowed mutt” at its inception, but 
the sanctity of the life of the matam peo- 
pie—the appellants’ ancestors — attracted 
grants of property from pious donors and 
gradually the matam came to be treated as 
a public religious endowment. If we did 
not have the inam statement made by the 
then head of the Chibrolu Matam or the 
inam entries in the register to help us, it 
might have been a matter of some difficulty 
to hold with confidence that the matam in 
this case is a public religious endowment. 
It may be argued with great force as has 
been done by Mr. Krishnaswamy Aiyangar 
that the grants A and C show that the 
property referred to in them were granted 
to the Chibrolu Matam people for their 
enjoyment and not as trustees to hold them 
for a public purpose; the treatment of the 
property by them may also be said to sup. 
port this argument; but that the properties 
were to be used for a public purpose be¬ 
comes clear from the other evidence in the 
case. I would therefore hold that mutt in 
this particular case is a public mutt and 
comes within the description of “a Hindu 
Public Religious Endowment” to which 
the Hindu Religious Endowments Act 
would apply. 

I agree with the orders passed by my 
Lord both in the appeal and in the civil 
revision petition. 

C.R.K./b.d. Appeal dismissed. 

Petition allowed. 
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Venkatasubba Rao and Abdur 
Rahman J.J. 

SanJcaraUngajfi PiUai and others — 

Petitioners. 

V. 

A) iiniugam Pillai and another — 

Respondents. 

Civil Rovn. Petn. No. 1126 of 1933. 
DecKled on 22Dd April 1938, from order of 
Sub.Jud^o, Tuticorin. D/. Ist March 1933 

Civi! P. C. (1908). O. 21 R. 16-/> assignee 
of promissory nole obtaining decree against 
defendants 1 to 6 , executants thereof, and 
defendant 7, payee and assignor-Defendant 7 
dying and J‘ and defendants B to 10 succeed* 
«ng her as heirs - Held that O. 21, R. 16 did 
not in terms apply - That decree did not 
become inexecutable in entirely but only to 

ag tho assignee of a promissory note obtained 
a decree against defendants 1 to 6 . the executants 
of the note and defendant 7. the payee and the 
assignor, a Hindu female. Defendant 7 died and P 
ana defendants 0 to 10 her reversionary heirs 
bec.ame entitled each to a fourth sh.are of tho pro¬ 
perty held by her. P then transferred the decree 
to one 6 who took out execution of the decree A 
question arose as to whether the decree became 
inexecutable by virtue of tho doctrine of merger : 

/Md that 0 . 21 , R. 16 did not in terms apply 
There was only a partial and not complete mercer 
and the decree did not become inexecutable in its 
entirety but only to the extent of one-fourth. 
Defondants 8 to 10 could be proceeded against for 
the three.fourths of tho amount of the decree- 

1141, held overruled by A Z R ]$27 Mad 597 • 
air 1932 All ?0i, Rel. on. [P 814 C 2. P 816 C 2] 

B. C. Seshachala Iyer and V. K. Maha- 

deva Sastry — for Petitioners. 

S. Thayagaraja Iyer and A. Swaminatha 

Iyer — for Respondents. 

Venkatasubba Rao J. - This revision 
petition has been referred to a Bench as it 
raises an important question of law. The 
plaintiff, as the assignee of a promissory 
note, obtained a decree against defendants 1 
to 6 , the executants of the note (with whom 
we are not concerned), and defendant 7 
the payee and the assignor, a Hindu female’ 
Defendant 7 died and the plaintiff and 
defendants 8 to 10 . her reversionary heirs 
became entitled each to a fourth share of 
the property held by her. The plaintiff 
hen transferred the decree to the peti. 
tioner m the lower Court, who applied for 
execution; but nothing turns u^n the 
tr^ansfer as the transferee stands in the 
shoes of the plaintiff. The question to decide 
is. has the decree become inexecutable in 
virtue of the doctrine of merger? The Court 


A. I, B, 

below has allowed execution and its order 
IS challenged here by defendants 8 to 10 
Order 21, E. 16, Civil P, C, has been 
relied upon by their learned counsel, hot 
there can be no doubt that the provision 
does not in terms apply. It enacts that 
where a decree for the payment of money 
against two or more persons has been trans¬ 
ferred to one of them, it shall not beexe. 
cuted against the others. True, this rule 
applies, whether the transfer has been 
eflected by operation of law or by act of 
parties. To give an example of the former 
class of transfer, let us suppose that A 
obUiDs a decree against X and Y. A dies 
and A as his heir becomes under the law 
the assignee of the decree. The rule enacts 
that the decree should be deemed extin. 
pished and that .Y should not be permit- 
ted to execute it as against Y. But the case 
m hand is the converse of the illustration 
just put. If in the example given above X 
dps and A as his heir becomes liable under 
the decree (which is very different from 
pcomiog entitled to rights under the 
peree), the Rule in terms, it is obvious, 
does not apply. Here there has been no 
transfer of the decree and what is equally 
patent, there has been no transfer in fav- 
pr of one the iudgment-debtors — that 
being what the Rule cited above contem¬ 
plates. But apart from the letter of the 
Rule, there is a principle which it embo- 
dies, namely where the decree-holder’s 
right and the judgment-debtor’s liability 
pcome united in one and the same indivi- 
dpl, it stands to reason that the decree 
pould be treated as satished. The question 
then is, whether there has been such a 
pierger in the case as to render the decree 
inexecutable. As has been pointed out by 
Sulaiman C. J. and Young J. complete 
meper involves the co-extensiveness of the 
right and the liability: 54 Ail 448^ at p. 459. 
Let us now look at the position that has 
resulted from the death of defendant 7* 
The plaintiff has remained the jndgment* 
creditor, but who are those that have be¬ 
come the judgment-debtors ? The plaintiff 
himself and defendants 8 to 10. In other 
words, the plaintiff holds a decree against 
himself and the three other persons. 
the extent to which the plaintiff has be¬ 
come partially liable under the decree, to 
that extent there has undoubtedly been a 
merger. But the consequences of a partial 

1. Asia BIbi v. Azir Ahmad (1932) 19 A IB All 

704 = 137 I 0 60 = 54 All 448 = 1939 A L J 
230. 
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merger are totally different from those of 
a complete merger. Let us again take an 
example. A obtains a decree against -Y for 
Rs. 300; X dies, leaving A, B and C as his 
heirs, each being entitled to an equal third 
of his estate. The true position then is, 
that A has a decree against A, B and G: the 
decree is extinguished to the extent of il’s 
share, but he can execute it against B and 
0 to the remaining extent of Es. 200. This 
is in consonance with reason and justice, 
but the learned counsel for defendants 8 to 
10 contends on the authority in AIR1926 
Mad 1141 =51 M L J 443," decided by 
Madhavan Nair J. that the decree has be- 
come inexecutable in its entirety. That is 
a decision we are unable to follow, as it 
ignores the distinction between a partial 
and a complete merger. Indeed, this case 
must be treated as having been overruled 
by a later Bench decision, AIR 1927 Mad 
937,® to which Madhavan Nair J. was a 
party. The learned Judges there purport 
to distinguish the earlier case; but as has 
been pointed out in 54 All 448^ already 
referred to, it is difficult to discover on 
what basis the decision has been distin¬ 
guished. The later ruling is clearly opposed 
to the earlier one and in oar opinion lays 
down the correct principle. The Allahabad 
High Court in the decision already cited 
has discussed the matter clearly and adop. 
ted the same view. 

But adopting the same principle, the 
Allahabad case and the Madras Bench case 
have applied it differently. In the former, 
the decree has been treated as having be- 
Mme satisfied pro tanio; in the latter, the 
judgment-creditor has been directed to exe¬ 
cute bis decree in its entirety against the 
entire property both in his possession and 
in the possession of the other heirs. In our 
opinion, the more logical course is that 
adopted in the Allahabad case. In so far 
as the judgment-creditor and the judgment- 
debtor happen to be the same person, to 
that extent, it is reasonable and correct on 
principle, to hold that the decree is satis, 
ded. In the ultimate result it makes no 
difference or, to be more accurate, it ought 
to make no difference, which of these two 
uiethods in the process of execution is adop. 
^1 for, it most be noted that the real 
flghts of parties can be worke d out only in 

Moha mma d Abdul Ehadec Babib v. Syed 
Abdul Ebader, (1926) 18 AIB Mad 1141 = 

98 1 0 96=61 M L J 448. 

8. Bnbtamanian Obetty v. Eaai Obettv, (1937) 14 
A1B Mad 987=106 1 0 911, 


a suit for contribution. Let us suppose, for 
instance, that A obtains a decree against B, 
the principal debtor, and C, the surety. A 
transfers the decree to C, which thereupon 
must be treated as having become satisfied 
for the purpose of execution. But that does 
not prevent C from pursuing his remedy 
against R by a suit for contribution. In the 
result, we must hold that the decree hasi 
become inexecutable to tbo extent of the, 
one-fourth share of the plaintiff. Befen. 
dants 8 to 10 can be proceeded against for 
the three, fourths of the amount of the' 
decree that has been passed. The execution 
petition will therefore be remitted to the 
lower Court for being dealt with in the 
light of our judgment. We direct that each 
party shall bear his costs both here and in 
the Court below. 

C.R.k./r.m. Order accordingly. 
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Burn J. 

In re K. V, Venkata Bamanier and 
others — Accused. 

Criminal Revn. No. 994, Case Referred 
No. 55 of 1937 and Criminal Revn. No. 3 
and Petn. No. 3 of 1938. Decided on 14tb 
April 1938, referred by Dist. Magistrate 
Salem, D/. 9th December 1937. 

Criminal P. C. (1898), S. 190 (l)(c)-Magii. 
trate trying cate at tummons cate tubtequently 
finding it to be Warrant cate—He can proceed 
with Inal but mutt apply warrant cate proce- 
dure thenceforward* 

Section 190 (1) (o) is concerned with extra-judi- 
cial information, knowledge or suspicion and it 
has nothing to do with knowledge gathered by a 
Magistrate in open Court from the evidence of 
witnesses given during a trial. If a Magistrate 
begins a trial as a summons case and then finds 
that an ofience triable only under warrant case 
procedure has been committed, he Is bound to 
apply warrant oase procedure thenceforward; he is 
not in any way disqualified from proceeding with 
the trial -.AIR 2936 Mad 3i2, Dissent. 

[P 816 C 1) 

T. Krisbnaswami Aiyangar ~ 

for Accused. 

K. Narasimha Aiyangar — 

for Complainant. 

Public Prosecutor — for the Crown. 

Order,—I am unable to accept this 
reference. With all respect to King J., I 
am unable to follow the reasoning m 59 
Mad 442.^ 8. 190 (i) (o), Oiiminal P. 0., is 

1. lo re Bajarataoam Flllai, (1986) 98 A IB Mad 
841=1986 Or 0 884=16110 846=87 Or L J 
601=69 Mod 443=70 M Xi J 840. 
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coDcernod with extra-judicial information, 
'knowledge or suspicion and it has nothing 
(in my opinion) to do with knowledge 
gathered l)y a Magistrate in open Court 
from the evidence of witnesses given during 
a trial. If a Magistrate begins a trial as 
a summons case and then finds that an 
offence triable only under warrant case pro- 
cedure has been committed, he is I think 
bound to apply warrant case procedure 
thenceforward and he is not in any way 
disqualified from proceeding with the trial. 
Let the papers be returned and the case 
proceed, 

C.R.K./r.M. Order accordinghj. 
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Venkatasubba Rao and 
Abdur Rahman JJ. 

Sree Rajah Venkatadri Appa Rao 
Bahadur Zamindar Garu and others 

— Appellants. 

V. 

Morivineni Scetharamayya and others 

— Respondents. 

Appeal No. 563 of 1931, Decided on 
16th February 1938, against decree of 
Sub-Judge Ellore, D/. 17th November 1930. 

Riparian Ownera—Riparian rights - Nature 
of riparian rights explained — Rights of 
riparian owners enunciated. 

A riparian right arises from the right of access 
to the stream which land owners on its bank have 
by the law of nature. In other words, it is neces¬ 
sary for the existence of a riparian right that the 
land should bo in contact with the dow of the 
stream. Even if the portion of the bank be a 
narrow strip, the back lands enjoy riparian rights, 
if they bo in the same ownership as the bank. 

[P 817 C 21 

The zamindars are to be considered as the pro- 
ptietors for deciding the question of the contact 
with the stream. But although the ownership of 
the zamindar as distinguished from that of the 
ryot is the decisive factor, still the whole of the 
land is not a riparian estate on the ground that it 
belongs to a single owner. A riparian tenement 
connotes, in addition to contact with the river, 
a reasonable proximity to the river bank. What 
is a riparian tenement does not depend upon any 
arbitrary rule but must in each case be a question 
depending upon circumstances: ^ I R 191S Mad 
516- AIR 1919 Mad 1152 and (1926) 1 Ch 
Ui.Relon. (P 817 C 2; P 818 0 1] 

Each riparian proprietor has a right to the 
water flowing past his land, and the enjoyment of 
it subject to the similar rights of all the proprie* 
tors on the bank of each side to the reasonable 
enjoyment of it. A riparian proprietor may use 
water (a) for ordinary or primary purposes, (b) for 
extraordinary or secondary purposes and (o) for 


purposes foreign to and unconnected with his 
riparian tenement. The first two purposes are 
legitimate, whereas the third is not: (1851) 6 Ex 
353 : (1904) A G 301 and (1876) 7 U L 697, Bel. 
on. [P 818 Cl] 

Irrigation is a secondary purpose. The rule of 
English law that water should be restored, after 
the object of irrigation is answered, in a volume, 
sub-;tanti.illy equal to that in which it passed 
before, has a modified application in India when 
only a part of the stream is taken and that for 
the purposes of irrigation; the only limitation is 
that the amount taken shall not be so much as to 
hurt the right of the inferior owner to have the 
stream passed on to him practically undiminl- 
shed : AI R 1932 P C 46, Bel on. [P 818 0 1, 2] 

The right of a riparian owner to take the water 
is a natural right and not in the strict sense of 
the word an easement and is not capable of being 
lost by non-user. When a riparian owner taking 
advantage of his position uses the water for pur¬ 
poses unconnected with bis riparian tenement, be 
will bo prevented by an injunction from doing so, 
although DO actual injury has been sustained by 
the other party. This is put upon the ground that 
the wrongdoer, if not prevented, will at the end of 
the statutory period, gain a prescriptive right to 
continue the unlawful use for ever: (1904) AC 
301. Bel on, [P 818 C 2) 


y. Govindarajulu and B. Lakshmi- 
narayana — /or Appellants. 

P. Y. Rajamannar and K. Subba Rao "" 

/or Respondents. 


Venkatasubba Rao J.—Once the facts 
of this somewhat difficult case are found, 
the principles governing it seem well set¬ 
tled by authority. After having heard the 
matter fully argued on both sides, we have 
come to the conclusion that the findings o* 
the Court below are right and should be 
accepted. We are concerned here with 
two villages, Nadupalli and Yelupucherla. 
Defendant 1, the zamindar owning the 
Medur estate, is the overlord in respeot o 
both the villages. The plaintiffs are the 
mokhasadars of Yelupucherla and defen¬ 
dants 2 to 5 of Nadupalli, It may be men¬ 
tioned that the zamindar has made common 
cause .with the mokhasadars of Nadup^i 
and as the real contest is by the latw^, 
defendants 1 to 5 will be referred to as t 
defendants. The dispute relates to 
waters of a natural stream known as 1 • 

mileru. As the lower Court points o^i 
excepting in rainy season when 
is swift, there is scanty flow ; during pe ^ 
of scarcity, a witness deposes, 
general scramble, each man being e 
to abstract as much water as h® 
Nadupalli is bounded on the L-oam 
river Tammileru and lower ^ow® tn 
is Yelupucherla, but the plaintiff® 
it do not abut on the stream so 



1938 


Appa Eao V. Seetharamayya (Venkatasuhba Rao J .) Madras 817 


position IS shortly this : whereas the defen. 
dants are upper riparian proprietors, the 
plaintiffs for the purpose of this case do 
not answer the description of lower heri¬ 
tors. But the plaintiffs have long been 
using the water of a channel (Balive Velu- 
pucherla Irrigation Channel) taking off 
from Tammileru, for irrigating Velnpu- 
cherla lands, admittedly not in contact, as 
stated above, with the flow of the stream. 
The lower Court has however found that 
this is an ancient channel and that the 
plaintiffs' rights must he "referred to a 
lawful origin.” 

To make the point at issue clear, we 
must here state that there is in Nadupalli 
a tank shown in the map (the Commis¬ 
sioner's plan, Ex. 3) as "Ura Tank," which 
has been receiving water through a "supply 
channel” (so called in the map) from vari. 
0U3 sources with which we are not con¬ 
cerned. What gave occasion to the present 
suit was the excavation by the defendants 
of a new channel 1650 feet long (called the 
suit channel” in the map) which was 
made to connect Tammileru with the 
supply channel” already referred to. It 
will be manifest from what has been stated 
that the defendants dug the new channel 
with the object of drawing off water from 
Tammileru into the Ura Tank. That they 
have succeeded iu producing the desired 
result has not been denied. There was a 
good deal of contest in the case whether 
the channel was newly dug or was, as 
alleged by the defence, an ancient one. The 
lower Court has found, and quite rightly, 
that this is a new excavation. It is with a 
yiew to get this new channel closed up 
that this suit has been brought, and the 
Court below has decided in favour of the 
plaintiffs. The defendauts who are the 
appellants here question the correctness of 
its decision. The plaintiffs' "immemorial 
user” (to quote the words of the lower 
Court) of the water in the manner alleged 
hy them has been admitted by the defen¬ 
dants. The learned Judge, as already 
-observed, says that their user must be 
referred to a "lawful origin.” That state¬ 
ment seems sufficient for the present pur. 
PCMe, as it is unnecessary to enquire bow 
this undisputed right originated. But to 
clarify the position, it may be stated that 
the plaintiffs do not claim as against Nadu- 
Palli owners i. e., those higher up the 
stream that they acquired a right by pres- 
^ptioD. At any rate, that position has 
wsen made clear by Mr, Bajamannar, their 
19S8 M/108 ft 101 


learned counsel, in his lucid argumeut. 
Prescription involves the idea that the right 
acquired is in derogation of another per. 
son's right. But the plaintiffs do nob sug. 
gest here that the right they acquired any 
way impaired the fulness of the defendants’ 
legal right. The simple question then is, 
did the defendants by making the new 
excavation and drawing off water into their 
Ura Tank, infringe the plaintiffs’ admitted 
rights ? The lower Court has in effect 
decided (and we think correctly) that while 
the plaintiffs are entitled to relief, their 
acquired right has however no operation 
as against the natural rights of the Nadu- 
palli mokhasadars. 

This raises the question, is the abstract, 
ing of the water by the new excavation in 
excess of the defendants' natural riparian 
rights? The channel having been found to 
be a new excavation, the Subordinate Judge, 
it may be mentioned, has negatived the 
prescriptive right set up by the defendants 
to divert the water into the Ura tank. 
Then the question, as already stated is, 
what is the user justified by the defen. 
dants' natural rights? 

This question must be answered with 
reference to the following considerations. 

.(1) A riparian right arises from thei 
right of access to the stream which land, 
owners on its banks have by the law of 
nature. In other words, it is necessary for 
the existence of a riparian right that the 
land should be in contact with the flow 
of the stream (Coulson and Forbes on 
Waters, Edn. 5, p. 81). Even if the portion 
on the bank be a narrow strip, the back 
lands enjoy riparian rights if they he in 
the same ownership as the bank (ibid 

p. 111). 

(2) In the case of zamindars and similar 
proprietors, are they to be considered the 
owners or the ryots for deciding the 
question of the contact with the stream ? 
The contention in this respect of Mr. P. 
Satyanarayana Rao, the appellants’ learned 
counsel, must prevail. It seems consonant 
to reason to bold that a zamindar should 
be treated as a proprietor for this purpose. 
The rights possessed by the tenants may 
be very valuable, such as permanent ocou- 
pancy rights, but that does not justify the ’ 
view that zamindars are not the pro- 
prietors of the soil. The Permanent Settle¬ 
ment Regulation (Madras Act 25 of 1802) 
declares that the British Government has 
resolved to grant to zamindars and other 
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laDd-holilei's n permauent property in their 
iancl ami tho sanad granted to them is 
styled a deed of permanent property and 
thev arc called proprietors of land. If 19U 
M \V N -iBl' is to he understood as laying 
down a different rule, we must, with all 
rej^l'cct. express our dissent from it. 

(8) Tho ownership of the zamindar as 
distinguished from that of tho ryot being 
then the decisive factor, is the whole of 
tho land a riparian estate on the ground 
that it belongs to a single owner? The 
proposition that every piece of land in the 
same occupation which includes a portion 
of the river hank and therefore affords 
access to tho ri\er, is a riparian tenement, 
is, as Lawrence .T. observes, far too wide. 

Nobody in their senses would senously suggest 
tbiit the i-ilo of Paddington Station and Hotel is a 
riparian tenement, ultbougb it is connected with 
the river Thames by a strip of land many miles 
long : (1020) 1 Ch 444-' at p- 4L9 : see olso Coul. 
son and Forbes on Waters, Kdn. 5. p. Ill- 

A riparian tenement, as the learned 
Judge points out, connotes, in addition to 
contact with the river, a reasonable proxi. 
mity to the river hank: tide tho observa. 
tions of Abdur Rahim J. in 33 M L J 115’ 
at p. 424 and of Sadasiva Aiyar J. in 34 
M L J 223* at p. 226. ^Vbat is a riparian 
tenement does not depend upon any arbi¬ 
trary rule {the depth of half a furlong 
suggested by Sadasiva Aiyar J. was not 
intended to i)e absolute), but must in each 
case be a question depending upon circum- 
stances. 

(4) Each riparian proprietor has a right 
,to the water flowing past his land: but it 
■is a right only to tho flow of the water and 
ithe enjoyment of it, subject to the similar 
rights of all tho proprietors on the banks 
on each side to the reasonable enjoyment 
of it: (1851) 6 Ex 353-'155 E R 579^ at 

n 586. As observed by Lord Macnaghten 
(citing Lord Cairns) in (1876) 7 H L 697,*’ 

1 Naravftuaswami v. Venkanna, (1915) 2 A I R 
Mad’071=24 I C 685=1914 M W N 481. 

2 Attwood V. Llav Main CollierieF. (1926) 1 Ch 
444=J5 L J C'h 221=134 L T 268=70 S J 
265. 

3. Secretary of State v. Ambalavana Pandara- 
sannadbi, (1918) 5 A I R JIad 516=42 I C 
697=33 M L J 415. 

4 Lakshminarasu Avadbanulu v. Secretary of 

■ State. (1919) 6 A 1 R Mad 1152=48 I C 113 
=34 M L J 223. 

6. Embcrey v. Oven. (1851) 6 Ex 353=20 L J 
Ex 212=15 Jur 683=166 E R 679. 

6 Swiudon Waterworks Co. v. Wills & Berks 
Canal Co,. (18761 7 H L 697=46 L J Oh 688 
=33 LT 513=24 WR 284. 


a riparian proprietor may use the water io.)^ 
for ordinary or primary purposes, (b) for 
extraordinary or secondary purposes and, 
(c) for purposes foreign to or unconnectedj 
with his riparian tenement. The first two' 
purposes are legitimate, whereas the third' 
is not: (1904)AC 301' at p. 306. 


(5) Irrigation is a secondary purpose and 
the English law seems to be that the water! 
should ho restored after the object of the 
irrigation is answered, in a volume sub-^ 
stantially equal to that in which it passed 
before : see Lord Cairns in (1876) 7 H L 
697® at p. 701 and Lord Macnaghten in 
(1904) A C 301' at p. 306. The rule has 
been somewhat modified in its application 
to India. The Judicial Committee ob-' 
served: 

Now in speaking of the returning of the water, 
itmust be remembored that both Lord Cairns and 
Lord Macnaghten were speaking of a diversion of 
the whole stream. When only a part of the stream 
is taken, and that for the purposes of irrigation,; 
the only limitation is that the amount taken| 
shall not be so much as to hurt the right of the. 
inferior owner to have the stream passed on to 
him practically undiminished : 59 I A 56." 

(6) The right of a riparian owner to 
take the water is a natural right and not 
in the strict sense of the word an easement 
and is not capable of being lost by non-* 
user (ibid). 

(7) When a riparian owner taking advan- 
tage of his position uses the water (as 
here) for purposes unconnected with bis 
riparian tenement, he will be prevented by 
an injunction from doing so, although no 
actual injury has been sustained by the 
other party. This is put upon the ground 
that the wrongdoer, if not prevented, will 
at the end of the statutory period, gain a 
prescriptive right to continue the unlawful 
use for ever. (Per Lord Macnaghten at 
p. 309 and Lord Lindley at p. 313 in 
(1904) A C 30r above cited.) 


These are the principles touching ripa¬ 
rian rights which become applicable to the 
facts as found by the lower Court. Its 
findings are: (a) that the channel is a new 
excavation recently dug, (b) that a large 
quantity of water is impounded in the Ura 
tank, (c) that the water is used not only 
for irrigating some distant lands stretching 


MacCattney v. Londonderry and Lougbswilly 
Railway Co., (1904) A C 301—73 L J P 
=91 h T 105=53 W R 886. 

Secretary of State v. Snbbarayadu. {1933]^jy 
A I R P 0 46=186 I C 418=66 Mad 968-69 

I A 66 (P 0). 
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far away from the river bank, in Nadu- 
palli, but also other lands totally uncon¬ 
nected with the riparian tenement and (d) 
that the plaintiffs have not succeeded in 
proving that they sustained any actual 
injury. On these findings the question is, to 
what reliefs will the plaintiffs be entitled? 
The lower Court has granted an injunction 
restraining the defendants "from taking the 
water of Tammileru through the suit chan, 
nel (the new excavation) to Nadupalli Ura 
tank.” To this extent the lower Court's 
decree is right, but the learned Judge has, 
unnecessarily, in our opinion, added two fur¬ 
ther directions and that in the defendants’ 
favour : firstly, that they may store water 
in a separate tank 'to be used for irrigating 
lands within a distance of half a furlong 
from the river bund”; secondly, that they 
are entitled to use the new excavation for 
taking Tammileru water into the tank to 
be newly dug. The making of these declara¬ 
tions does not fall within the purview of 
the suit, which was brought simply with 
a view to get the new channel filled up. 
The Judge has attempted to define the 
limit of the defendants’ riparian right, 
although there was no material before him 
which could enable him to do so. The only 
question before him was, whether or not 
the defendants’ alleged act was wrongful 
and he was not called upon to define the 
extent of their natural rights. That the 
lower Court's decree is apt to lead to con. 
fusion and complications is obvious enough. 
At what distance from the river bank is 
the new tank to be built and what are its 
dimensions to be? Is the water to be per. 
manently impounded in the proposed tank? 
As regards the impounding of the water, 
some argument has been addressed to us, 
but we do not think that is a question that 
arises here. We may in this connexion 
refer usefully to the observations of Lord 
Watson in 24 I A 60“ at p. 69. His Lord- 
ship points out that the pleadings in that 
case were silent in regard to the size and 
character of the dam in question or, as to 
the quantity of water which it had the 
effect of diverting, and goes on to say that 
without an investigation into facts which 
have neither been averred nor made the 
subject of proof," it would be most unsatis¬ 
factory to proceed to give a decision. These 
observations apply here with very great 
force. 

9. Debt Pershad Bingh v. JoTnatb Singb, (1697) 
a Oal 866=34 I A 60=7 Bar 309=1 OWN 
401 (F 0). 


There is one other matter to which we 
may refer. The learned Subordinate Judge 
observes that the defendants may go higher 
up the stream for the purpose of putting 
up Kongarakutta (sand bunds). This obvi¬ 
ously affects interests of parties not before 
us and in view of what we have said that 
the extent of the defendants' riparian 
rights does not fall to be determined here, 
it is unnecessary to enquire how far the 
learned Subordinate Judge's view on this 
matter is right. It seems to us that the 
decree to be passed here may be modelled 
on the decree passed in (1876) 7 H L 697.® 
It is declared that the plaintiffs are entitled 
to use Tammileru and its waters as the 
same have been accustomed (before the 
interference therewith complained of) to 
flow down to and into their channel (the 
Balive Velupucherla Irrigation channel), 
so far as the said stream and waters are 
required for the supply of their said chan, 
nel, but subject to such reasonable use by 
the defendants as riparian owners higher 
up the stream, and it is ordered that an 
injunction be awarded restraining the de. 
fendants from diverting into their Ura 
tank, the said stream and waters. To this 
must be added, having regard to the cir- 
cumstances here, a mandatory injunction 
directing the defendants to fill up the 
newly excavated channel. The appeal fails 
and is dismissed with costs. It is unneces- 
sary, in view of the decree we have made, 
to make any special order upon the memo^ 
randum of objections. There will be no 
order as to costs in the memorandum of 
objections. 

C.R.K./r.m. Appeal dismissed. 


A. I. R. 1938 Madras 819 
Laksemana Rao J. 

Pichandhi Murugappa Mudali and 
another —Appellants. 

v. 

Kuppuswami Mudali and others — 

Respondents. 

Second Appeal No. 281 of 1934, Decided 
on 6th April 1938, against decree of Sub. 
Judge, Chingleput, in A. S. No. 16 of 1932. 

Highway — Religioiu feitival—Right of per¬ 
forming it on pubiie itreet i« recognized by 
law — Such right U aubject to direction of 
Magiitrate and HgbU of pubiie. 

In India there is a right to conduct a reli. 
gioos prooession with its appropriate observances 
tbroogb a poblio street so that it does not Inter- 


&. I. R. 
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f.:re with tho orfliniry u'c of the street andsubject 
to lawful dirortion« by the Ma<;istratc. The right 
to perform a religious festival on public street 
before a temple docs not stand on a different foot* 
lug and a right is recognized by law. The 
right i' . f course subject to the directions of the 
Maci-tratc and the rights ofthopublic, and itisfor 
the Magistrate to regulate the order and manner 
of performance of the festival : A I H 29‘J5 P C 
30. lid. 071. [P 820 C 1, 2] 

K. V. Ratnachaodra Iyer — 

for Appellants. 

A. Viswanabha Iyer and A. Ramaswamy 
Iyer — for Bespondents. 

Judgment. — Tho appellants are resi. 
dents of Kandappar Koil Street in Ayyam. 
pet village and the suit out of which tho 
second appeal and memorandum of objec¬ 
tions arise was instituted by them on behalf 
of the residents of that street for a declara. 
tion of their right to perform the Suras- 
maharam festival of the Subramaniaswami 
of Kandappar Koil in front of the Mokam- 
bari Amman Temple on the Sbashti day 
in Arpasi month and an injunction res¬ 
training the defendants from interfering 
with the performance of the festival, Their 
right to perform the festival in the public 
highway in front of tho Mokambari Amman 
Temple was declared by the District Munsif 
without specifying that it is subject to tho 
directions of the Magistrate and the rights 
of the public, and the defendants were res¬ 
trained from interfering with the perfor¬ 
mance of the festival. An appeal was 
taken and the suit was dismissed by the 
Subordinate Judge on the ground that the 
right to perform festivals in the public 
highway was not claimed in the plaint and 
that even otherwise such a right is not 
recognized by law. 

The plaint is comprehensive enough to 
include the public highway which is in 
front of the Mokambari Amman Temple 
and the Privy Council has laid down in 47 
All 151^ that in India there is a right to 
conduct a religious procession with its 
appropriate observances through a public 
street so that it does not interfere with the 
ordinary use of the street and subject to 
lawful directions by the Magistrates. A 
religious festival does nob stand on a 
different footing and the view of the Sub. 
ordinate Judge that such a right is not 
recognized by law is untenable. The right 
is of course subject to the directions of the 
Magistrate and the rights of the publio , 

1 Manzui Hasan v. Mahommad Zaman, (1926) 
12 A I R P 0 36=86 I C 236 = 47 All 161= 
52 I A 61 (P 0). 


and it is for the Magistrate to regulate the 
order and manner of performance of the 
festival, though it is found by the Courts 
below that the festival of Subramania¬ 
swami of Kandappar Koil used to be 
celobrated before the festival of Baksubra- 
maniaswami of the temple of the defend, 
ants. The decree of the Subordinate Judge 
is therefore set aside and the decree of the 
District Munsif is restored with the modi¬ 
fication that the right of the appellants to 
perform the festival will be declared to be 
subject to the directions of the Magistrate 
and the rights of the public. The order of 
the District Munsif regarding costs will 
stand and the parties hear their respective 
costs in the lower Appellate Court and 
here. 

C.R.k./d.s. Decree set aside. 


A. I. R. 4938 Madras 820 

Pandrang Row J. 

Kotakonda Venkatestdu Naidu — 

Petitioner. 

V. 

Golla Chittappa — Complainant. 

Criminal Revn. Case No. 970 and Petn. 
No. 909 of 1937, Decided on 6th May 1938, 
from order of Sub-Divisional Magistrate, 
Gooty, D/- 4th September 1937. 

Cattle Trespais Act (1871), Sec. 22 — Even 
Foreit Officer reaponiible for illegal detention 
can be ordered to pay compensation— In com¬ 
pensation, fees paid by complainant to pleader 
for prosecution of case cannot be included. 

It does not make much difference to the jnrls- 
diction of the Magistrate to order compensation if 
the person who is responsible for the wrongful or 
illegal detention happens to be a Forest Officer 
who claims to act under colour of the Forest Act, 
if as a matter of fact, the seizure and detention 
had nothing to do with any forest. However, in 
the compensation payable under S. 22 of the Act, 
the fees paid by the complainant to the pleader 
employed by him for the purpose of prosecution of 
the case cannot be included. [P 821 0 Ij 

K.S. Jayarama Iyer and G.Gopalaswami 

— for Petitioner. 

K. Venkataraghavaohari for Public 
Prosecutor ” for the Crown. 

C. Vasudevan — for Complainant. 

Order. — I see no sufficient reason to 
think that the order of compensation made 
by the Taluk Magistrate in this case und« 
Sec. 22, Cattle Trespass Act, is not just. In 
view of the concurrent finding of the Courts 
below, it must be held that the seizw® 
detention of the sheep and goats belonging 
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to the complainant and his party were 
jwrongful and illegal and I do not think it 
■makes much difference to the jurisdiction 
'of the Magistrate if the person who is res- 
ponsible for the wrongful or illegal deten. 
tion happens to he a Forest Ollicer who 
claims to act under colour of the Forest 
lAct, if, as a matter of fact, the seizure and 
detention had nothing to do with any 
forest. It is however contended that the 
amount of compensation awarded, namely 
Rs. 75, is excessive and that this excessive 
amount was arrived at as a result of a mis¬ 
conception of the Magistrate that he was at 
liberty to include in the compensation pay¬ 
able under S. 22 of the Act the fees paid by 
the complainant to the pleader employed 
by him for the purpose of the prosecution 
of this case. This certainly is a misconcep- 
tion and there is little doubt that the 
Magistrate must have allowed this to weigh 
in his mind in assessing the amount of 
compensation, because just before making 
the order of compensation, he observes that 
the complainant engaged a vakil and must 
have incurred a good deal of expenditure 
for the prosecution of the case against the 
accused. It is impossible now to ascertain 
exactly what the amount of the fee was 
and it is impossible to say that the Magis¬ 
trate himself had any clear idea of the 
amount of the fee. He must have made 
some addition to the amount of compen. 
sation on this account and all that can be 
done in a case like this is to make some 
substantial reduction so that the compen. 
sation may be fixed on a legal basis. It is 
suggested by the learned Public Prosecutor 
that Bs. 25 may be regarded as the fee of 
the lawyer and that the amount of com. 
pensation fixed by the Taluk Magistrate 
may be reduced by Bs. 25. This suggestion 
appears to be reasonable and I therefore 
vary the order of the Taluk Magistrate by 
reducing the amount of compensation, viz. 
Bs. 75, to Rupees 50. In other respects, the 
petition is dismissed. 

O.r.k./d.s. Order varied. 


A. I. B. 1088 Madras 821 

Pandbang Row J. 

In re A. S. Pandian — Petitioner. 

Oriminal Revo. Case No. 972 and Petn. 
No. 911 of 1937, Decided on 6th May 
1938, from Judgment of Sees. Judge, West 
Tanjore Division at Tanjore, in G. A. 
No. 28 of 1987. 
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❖ (a) Telegraph Act (1885), S. 20 — U»e of 
wireless receiving set without license is not 
offence under S. 20. 

It is extremely doubtful whether the use of a 
wireless receiving set without a license would 
amount to an offence under S. 20 which in view 
of S. 4 could not have been intended to Include 
wireless receiving sets used ordinarily to receive 
broadcast programmes. There is therefore no justv 
ficatioQ for a separate conviction under S. 20 or 
for a separate sentence under that Section. 

(P 821 G 2] 

^ (b) Wireless Telegraphy Act (1933), Ss. 3 
and 6 — Possession of wireless receiving set 
without license — Postmaster by subsequently 
issuing license to take effect from date previ- 
ous to possession cannot convert offence into 
non-offence. 

It is not possible to say that the license issued 
subsequently by the Postmaster has tbo cScct of 
converting what was possession without a license 
into possession with license, or in other words 
gives a sort of a pardon in respect of an oSenco 
already committed. It is not in accordance with 
the spirit of tbe law that any official should have 
the power to convert what is an oSonce into what 
is not an offence by tbe mere issue of a license 
subsequent to the event. Tbe conviction under 
Ss. 3 and 6 cannot therefore be objected to. 

[P 822 C 1] 

Where however the delay in paying tbe license 
fee was due to tbe fact that the accused was not 
quite satisfied with tbe wireless set which be had 
purchased and wanted either to get it put right or 
to exchange it for another set, it is sufficient to 
Impose a nominal fine. [P 822 C 1] 

K. S. Jayarama Ayyar and K. Yenkatara. 
mani — for Petitioner. 

K. Venkataraghavachari —for the Crown. 

Order. — The petitiooer was convictied 
of being in possession of a wireless receiv. 
ing set without a license under Ss. 3 and 
6 of Act 17 of 1933 and also of working 
the same without a license under S. 20 of 
Act 13 of 1885 and sentenced to pay a fine 
of Rs. 60 under the Wireless Telegraphy 
Act and a fine of Rs. 75 under the Telegraph 
Act in respect of the same wireless receiv. 
ing set. These fines were reduced on appeal 
by the Sessions Judge to Rs. 20 and Rupees 
25 respectively; it will thus be seen that 
even in tbe Appellate Court separate sen. 
tences were retained. It is, to say the 
least, extremely doubtful whether the use 
of a wireless receiving set without a license 
would amount to an offence under S. 20, 
Telegraph Act, which in view of S. 4 of that 
Act could not have been intended to include 
wireless receiving sets used ordinarily to 
receive broadcast programmes. In my opi. 
nion there is no justification for a separate 
conviction under S. 20, Telegraph Act or 
for a separate sentence under that Section. 
The conviction and sentence under S. 20, 
Telegraph Act, are therefore set aside. 


A.I.R. 
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It is argued that even the conviction 
under Ss. 3 and 6, Wireless Telegraphy 
Act. cnnno^ because actually a license 
had been issued bv the Postmaster to take 
fi'iiii a date earlier than the date on 
whicli tiio petitioner is said to have been 
■m I’ossession without a license. It is not 
however possible to say that the license 
issued subsequently by the Postmaster has 
the etfect of converting what was posses, 
sion without a license into possession with 
license, or in other words gives a sort of a 
pardon in respect of an offence already 
committed. It is not in accordance with 
the spirit of the law that any official should 
have the power to convert what is an 
loffence into what is not an offence by the 
more issue of a license subsequent to the 
event. I am therefore of opinion that this 
conviction cannot be objected to success- 
fully. At the same time there is jusbihea- 
tioD for the complaint that even the reduced 
tine of Rs. 20 is e.vcessive in the circum. 
stances of the ease. The offence was trivial 
and technical. The petitioner is apparently 
a respectable man who has been taking 
out license for some years ))6fore the offence 
and it would appear that the delay in pay¬ 
ing the license fee was duo to the fact that 
bo was not quite satisfied with the wire, 
loss sot which he had purchased and wanted 
either to get it put right or to exchange it 
for another set. It was in these circum. 
stances, viz. because be bad nob made up 
his mind which set he should have perma. 
nently, that be did not pay the license fee 
in time. The learned Judge also says that 
there could have been no intention in this 
case to evade payment of the fee or defraud 
|the revenue. In these circumstances it 
jwould have been quite sufficient to impose 
,ODly a nominal fine. I therefore reduce 
ithe fine from Rs. 20 to Re. 1. The excess 
fine, if paid, must be refunded. 

C.R.K./d.S. Order accordingly. 


A. 1. R. 1938 Madras 822 

Venkatasubba Rao and 
Abdur Rahman JJ. 

Sivanmalai Goundan — Appellant. 

v. 

Aru7iachala Gotmdan and others — 

Respondents. 

Second Appeal No. 591 of 1937, Decided 
on 7th April 1938, against decree of Sub. 
Judge, Coimbatore, in A. S. No. 271 of 1936. 


(a) Guardians and Wards Act (1890), $8.29 
and 30—Prohibition under S. 29 incorporated 
in order appointing guardian—Assignment of 
mortgage by guardian is still voidable and not 
void. 

Even if the statutory prohibition under S. 29 is 
incorporated in the order appointing tho guardian, 
assignment of a mortgage to which the minor is 
entitled by the guardian is nevertheless voidable 
and uot void altogether, because the mere copying 
of the rule laid down in S. 29 cannot have the 
effect of producing a different legal effect. 

[P 822 C 2; P 823 C 1] 

(b) Minor—Minor on attaining majority can 
repudiate transfer by guardian without filing 
suit under Art. 44, Limitation Act. 

It is far from correct to say that a minor who 
has attained majority cannot repudiate transfer 
made by guardian without filing a suit under Art. 
44. Limitation Act: .1 I I: 1915 Mad 296, lid. 
on. [P 823 C 1] 

N. Sivarama Krishna Iver — 

for Appellant. 

M. Krishna Bharathi, T. K. Subramania 
Pillai, M. Chockalingam and S. i)Iuru- 
gesa Mudaliar — for Respondents. 

Venkatasubba Rao J,—The suit has 
been brought by the assignee of a mortgage 
bond. The assignment was made by the 
guardian appointed under the Guardians 
and Wards Act of the minor who became 
entitled to tho mortgage. The question 
raised in the appeal is, whether the assign, 
menb is void or voidable. S. 29 of tho Act, 
which imposes a limitation on the powers 
of a guardian of the property enacts inter 
alia that he shall not transfer any immov¬ 
able property of his ward without the pre¬ 
vious sanction of the Court. Then Sec. 30 
goes on to say that a disposal by the guar- 
dian in contravention of this provision is 
voidable "at the instance of any other per¬ 
son affected thereby.” This Section renders 
the transaction voidable and not void ab 
initio. Does the fact that the statutory 
prohibition has been incorporated in the 
order appointing the guardian, clothe the 
prohibition with a quality which it does 
not otherwise possess? In other words, is 
the lower Appellate Court right in holding 
that though the statute says that the trans¬ 
action shall be voidable, it is nevertheless 
void as what has been infringed is the pro¬ 
hibition specially imposed by the order? 
The order must be taken to have done 
nothing more than embody the rule laid 
down in the Section, for, that is the most 
effective way of bringing the rule to the 
notice of the guardian. When the statute 
says that the transaction shall be voidable, 
it is difficult to hold that merely because 
the rule is copied in the order of the 
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Court, it can have the effect of producing 
a different legal result. We must therefore 
hold, differing from the lower Court, that 
the transaction is voidable and not void. 

But does this advance the plaintiff’s case? 
’It is unnecessary bo decide whether the 
words of S. 30 quoted above contemplate 
the avoiding of the transaction by a per. 
son other than the minor. There are cor. 
tain matters which have since transpired, 
of which we think we are hound to take 
notice. The ward in question has attained 
majority and has avoided the transaction 
in the most unequitable way; he has repu¬ 
diated his guardian s act and has hied a 
suit himself for the recovery of the mort. 
gage money. Art. 44, Limitation Act, pro¬ 
vides that a suit to set aside a transfer of 
this sort by a ward who has attained 
majority, should be brought within a cer. 
tain period. If the ward should allow this 
period to elapse without bringing the suit, 
what would be the legal consequence? 
Taking the present case, would the plaintiff 
acquire, after the expiry of the period men. 
tioned, an indefeasible right to the mort- 
gage in virtue of S. 28, Limitation Act? In 
the circumstances that have happened, this 
question does not arise for decision. Here, 
that the transaction has been repudiated, 
is beyond controversy. It is far from cor. 
rect to say that a minor cannot repudiate 
a transfer except by Sling a suit under 
Art. 44; Trevelyan on Minors, Edn. 5, page 
202 ; 38 Mad 867^ at page 877. It will be 
noticed that the statute makes the tranaac. 
tion voidable, it being unnecessary to 
enquire whether it was benehcial to the 
minor or not. 

What then is the position? There are 
two suits filed to enforce the mortgage; 
-one by the assignee, i. e., the present action, 
and the other by the quondam minor. It is 
perfectly clear that both the suits cannot 
be decreed and it seems to us equally plain 
that the plaintiff cannot ask us to recog. 
nize his transfer when in fact the minor, 
at whose instance it is voidabloi has in 
fact avoided it. It is said that if the 
minor’s estate has been benefited, the bene, 
fit must be restored to the assignee before 
the transaction can be set aside. This is a 
question which arises, if at all, in the suit 
which has eioce been brought. In this con. 
oexion we cannot help remarking that the 

1« Matbokumara Ohekky 7 . Ankbony UdayiD, 
(1916) 9 A 1B Mad 89639i 10 120=88 Mad 
867=99 M L J 617. 


plaintiff's conduct has been most obstruc. 
tive. In the present action there were two 
attempts made to bring the ward on the 
record, one of them having been after he 
had attained majority. Owing to the plain¬ 
tiff's opposition which wo must charac- 
terize as most unwise, both the attempts 
failed. In the result, the second appeal is 
dismissed with the costs of the mortgagors 
or their legal representatives (one set). 

C.R.K./d.s. Appeal dismissed. 


A. I. R. 1938 Madras 823 

Venkatasubba Rao J. 

Addepalli Venkata Gurunadka Ram. 
sesliaijya — Appellant. 

V. 

Vissanisetli Venkatarathnam and others 

— Respondents. 

Second Appeal No. 223 of 1934, Decided 
on 5th April 1938, against decree of Sub- 
Judge, Bezwada in A. S. No. 166 of 1932. 

^ Limitation Act (1908), S. 12—“The lime 
requi$ite'’^Meaning explained—Day on which 
copy it notibed to be ready thould be excluded. 

What is “the time requisite'' would depend 
upon what iu the ciccumstaQcos is reasonably re¬ 
quisite, Although the word “requisite'' is a strong 
word and may be regarded as meaning something 
more than the word “required,'' the idea of rea¬ 
sonableness is inherent in the word ; it means 
nothing more than “properly required." It is 
therefore consonant to reason that the day on 
which the copy is notified to be ready should be 
excluded -.AIR 1928 PC 103 ; 8 M LJ 148 
and 25ML J 354. liel. on ; 13 Cal 104 (P B). 
Disting. [P 824 0 1] 

V. Satyanarayana — for Appellant. 

E. Kameswara Rao and F. Satyanara- 
yana — for Respondents. 

Judgment. —* I am surprised that the 
lower Court has been able to persuade 
itself that the appeal was out of time. The 
following statement of facta brings out the 
point to be decided : 

In the present case application for copy was 
made on 26th August 1932. Copy was ready on 
12tb October 1932. The interval between 26tb 
August 1932 and 12th October 1932 is 47 days. 
He is entitled to deduct that. Balance is 31 days. 
Appeal was therefore filed one day too late. 
Learned connsel for appellant contends that both 
days, 36tb August 1932 when copy was applied 
foe and 12tb Uctobor when the copy was ready, 
should be excluded as time requisite for obtaining 
the copy. 

Section 12, Limitation Act, says that in 
computing the period of limitation pres, 
orib^ for an appeal, the day on which the 
judgment complained of was pronounced 
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and tho time requisite for obtaining a copy 
of the decree appealed therefrom shall be 
excluded. The simple question is, what is 
meant by “the time requisite for obtaining 
a copy of the decree?” Is the day on which 
tho copy was notified to be ready, to be 
excluded or not ? There is a rule promul¬ 
gated by the High Court to which my at¬ 
tention has been drawn, which says in 
terms that not only the day on which the 
copy is applied for, but also that on which 
it is ready for delivery, should be excluded 
in the appellant's favour. (II. 0. C. No. 
2740 dated 9th October 1885). It is un- 
necessary to inquire whether this rule is 
ultra vires or not, as I do not propose to 
rest my judgment upon it, for, I am satis, 
lied that this is a rule which accords with 
the reason of the thing. In the absence of 
such a rule, the Court would have to 
embark upon an inquiry, at wbat hour of 
the day was the fact that the copy was 
ready notified ? What is "the time requi. 
site” would depend upon wbat in the circum¬ 
stances is reasonably requisite. Although 
the word "requisite” is a strong word and 
may be regarded as meaning something 
more than the word "required,” the idea 
of reasonableness is inherent in the word; 
it means nothing more than "properly re- 
quired” as has been held by the Judicial 
,Committee in 6 Bang 302^ at page 313. It 
therefore follows that it is consonant to 
reason that the day on which the copy is 
notified to be ready, should bo excluded. 
There are two cases of our Court directly 
in point, which support the view I have 
taken, 8 M L J 148^ and 25 M L J 354.^ I 
fail to see how 13 Cal 104,* on which the 
lower Court professes to act, is in the least 
applicable. In the first place, the point that 
was decided there is entirely different from 
the one that now arises; secondly, a close 
perusal of the judgment will show that it 
mattered little whether the period excluded 
was reckoned as eight days or as nine days, 
in either event the appeal would have been 
in time. If the appeal were in time, it is 
common ground that the lower Court was 
bound to hear the memorandum of objec. 

1 . Jljibhoy N. Surty v. T. S. Chettiac Firm, 

(1928) 16 A I R P C 103=109 I 0 1=6 Rang 

302=66 I A 161 (P 0). 

2. Bamanobotti v. Kadirvelu, (1896) 8 M L J 

148. 

3. Ramaswamy Cbetty v. Ramanatban Cbetty, 

(1918) 26 M L J 364=21 I 0 192=1913 M 

W N 808. 

4. Rent Madbub fitter v. Matungini DaEsi, 

(1886) 13 Cal 104 (F B). 


tions also. In the result the decision ap. 
pealed against is set aside and the lower 
Court is directed to hear both the appeal 
and the memorandum of objections on their 
merits. In my opinion the Court was to 
blame and not either of the parties, I 
therefore make no order as to costs. The 
court.fee on the memorandum of appeal 
will be refunded. 

C.R.K./d.S. Vecision set aside. 
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Venkataramana Bao J. 

Chella Sodemma — Petitioner. 

V. 

PuUale Krishnamurthy and another 

— Respondents. 

Civil Eevn. Petn. No. 1241 of 1936, 
Decided on 21st March 1938, from order 
of Sub.Judge, Amalapuram, D/- 21st Sep¬ 
tember 1936. 

Court-fees Act (1870), S. 7, Cl. 4-A (as 
amended in Madras in 1922)—Word 'securing* 
— Construction — Suit by widow for cancella¬ 
tion of deed executed by her in favour of 
adopted son — Deed reciting fact of adoption 
and confirming bis existing rights but not itself 
securing any property to adopted son — Deed 
does not come under S, 7, CL 4-A and does not 
require cancellation. 

The word ‘securing’ cannot be construed as ac¬ 
knowledging a right or a liability because having 
regard to the scope and object o( the enactment it 
bas to bo construed strictly. Again, a document 
which requires cancellation must be one which, 
if allowed to be outstanding without challenge, 
would operate as a bar to the enforcement of a 
right or remedy that one may have in regard to a 
property. A document wherein a person admits the 
right of another or acknowledges his liability will 
not come under this category because it may be 
open to a party to show that the admission or 
acknowledgment was made under a mistake. The 
document which is sought to be set aside must of 
itself have secured the property, that is, there 
must have been a conveyance of the said property 
or a release of rights thereunder which would 
operate as an extinguishment of the right of the 
person conveying or releasing. A document exe¬ 
cuted by a widow in favour of an adopted son not 
securing any property to the adopted son but only 
confirming his existing right to and enjoyment of 
it, is no( a document in and by which any pro¬ 
perty is secured in favour of the adopted son 
within the meaning of S. 7, Cl. 4-A and it doesnot 
therefore require to be sot aside : A J R1929 Mod 
m, Expl. (P 826 0 1, 2 ; P 827 0 1] 

Ch. Eaghava Eao and V. V. Sastri " 

for Petitioner* 

K. Bhimaaankaran and Government 
Pleader — for Respondents. 

Order. — The question in this oivij 
revision petition relates to the amount ox 
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courfc.fee payable on the plaint in 0. S. 


No. 42 of 1934 on the file of the Sub.Court 
of Amalapuram. From a perusal of the 
plaint it will be seen that the substance of 
the plaintiff's claim was to have it declared 
that defendant 1 was not adopted to her 
husband. She also prayed that a certain 
deed dated 25th August 1933 executed by 
her in favour of defendant 1 should be 
declared void and cancelled. The case of the 
plaintiff’ is that her husband died issueless 
in 1919, that she was in peaceful enjoyment 
of the properties ever since, that in 1922 
she entrusted the management of all her 
affairs by executing a power of attorney to 
her own brother Bindhu Madhava Eao, 
defendant 2 in the suit, that taking advan. 
tage of the said power of attorney, a deed 
of adoption was fraudulently brought about 
by him purporting to have been executed 
by her on 12th May 1922 wherein it was 
falsely recited that she adopted defendant 1 
in pursuance of an authority conferred on 
her by her husband under his last will and 
testament dated 16th June 1919, that she 
never in fact adopted defendant 1 and 
therefore defendant 1 could not be her 
adopted son and that the deed dated 12th 
May 1922 was of no effect. She further 
alleged that she filed a complaint against 
defendant 1 and others for their having 
entered into the house she was in occupa. 
tion of and for depriving her of certain 
properties; but that case was dismissed and 
when she was about to file a revision peti¬ 
tion, her brother in whose favour she gave 
the power of attorney, and others dissuaded 
her from filing the revision petition and in 
settlement of that dispute she was made to 
execute a document on the representation 
that that document was only a settlement 
of that criminal dispute, and believing in 
that representation she executed the same 
and therefore the recitals therein could not 
be said to be binding on her. The specific 
charge she made in respect of the document 
i^uns thus: 

The deed dated 26th August 1939 was executed 
by her on the representation of the accused in 
0. 0. No. 16 of 1933. She did not consent to any 
of the recitals now found in that deed, fiecitals 
therein regarding adoption of defendant 1 ate 
totally false and the plaintiff was unaware of the 
recitals therein contrary to the representation by 
the acoDsed in 0. 0. No. 16 of 1998. As the deed 
Was executed owing to the fraud and misrepresen- 
tatlon practised on her by the aooused in C. 0. 
1^0. 16 of 1988, it was void in law and unenforce- 
•ble and hence liable to be cancelled. 

She valued her reliefs thus. In regard 
to the relief for a declaration that defen. 


dant 1 is not her adopted sou she valued 
the relief at Rs. 8000 aud paid a court.fee 
of Es. 100 uoder Art. 17 (a)(iii), Court-fees 
Act, and in regard to her relief as to can- 
cellabion of the deed dated 25th August 
1933 she valued it at Es. 1000 and paid a 
court-fee of Es. 112.7.0. The learned Sub. 
ordinate Judge found that the market value 
of both the moveable and immovable pro. 
parties which will be affected by the decla¬ 
ration as to the status of defendant 1 
would be about Rs. 50.000 and decided that 
a sum of Rs. 500 should be paid for the 
declaration in respect of the adoption and 
he accordingly directed the plaintiff to pay 
the excess court.fee of Rs. 400. In regard to 
the relief of cancellation of the deed dated 
25th August 1933 he came to the conclu¬ 
sion that as the property covered by the 
deed would also be over Rs. 50,000 the 
relief should have been valued under S. 7, 
Cl. 4.A, Madras Amendment Act, and he 
decided that a sum of Rs. 1792.7.0 should 
have been paid and accordingly directed 
that the balance of Es. 1680 should be paid. 
This revision petition has been filed by the 
plaintiff to canvass this order of the learned 
Subordinate Judge. 

So far as the court.fee leviable on the 
relief as to the status of defendant 1 is con. 
corned, the learned Subordinate Judge's 
view is correct and his decision has not 
been seriously challenged by Mr. Ragbava 
Eao appearing on behalf of the plaintiff. 
The other question remaining for decision 
is whether the view of the learned Subor- 
dinate Judge as regards the levy of court, 
fee on the relief as to the cancellation of 
the deed dated 25th August 1933 is cor. 
rect. It is contended by Mr. Raghava Eao 
that S. 7, Cl. 4.A, Court.fees Amendment 
' Act, would not apply to the case and even 
if it does, the court-fee paid by the plaintiff 
is sufficient. The said 8. 7, Cl. 4.A runs 
thus : 

In a suit for cancellation of a decree for money 
or other property having a money value, or other 
document securing money or other property bav- 
ing each value, according to the value of the sub¬ 
ject matter of the suit, and such value shall be 
deemed to be, if the whole decree or other doca- 
ment is sought to be cancelled, the amount or 
value of the property for which the decree was 
passed or other document executed, if a part of the 
decree or other document is soughttobecancelled^ 
such part of the amount or value of the property. 

The question in this case is, does the 
deed dated 25th Angnst 1933 secure pro- 
perty of the value of about Bs. 60,000 
within the meaning of the said Section? The 
Section is not happily worded and does not 
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seem to have licoii drafted with the object 
of settling the conllict of docisioDS regard- 
iog the eanccllatioc of deeds or clarifying 
the li'v on tlie point. It is unfortunate 
tint tho Legislature, whose object must be 
to enact provisions in as clear a language 
as possible, has not chosen to do so but has 
given room for confusion and consequent 
litigation. It is high time that the Legisla. 
ture should intervene and remove tho ano¬ 
malies and difficulties in tho interpretation 
of tho several Sections of tho Court-fees 
Act and place on the .Statute book an enact¬ 
ment which will be a sure and certain 
guide both to tho public and to tho Courts 
in the matter of court.fees. What has to be 
doterminod for tho purpose of deciding tho 
case is the correct interpretation to be given 
to the word securing’ occurring in the 
Section. The ordinary dictionary meaning 
of tho word secure' is to make safe or to 
confirm or make certain the possession and 
enjoyment of rights or privileges. An ac¬ 
knowledgment of a right or a liability may 
in a sense be said to make certain or safe 
the right or liability acknowledged ; but it 
iseems to me to construe the word in that 
wide sense would work hardship on a 
litigant and having regard to the scope and 
^object of the enactment it has to be con- 
jstrued strictly. The prayer of cancellation 
lunder the law is obligatory only in cases 
where a person is a party to a document or 
where, even though nob a party, the law 
would make him liable as if be were a 
party. Again, a document must be one 
which, if allowed to be outstanding with- 
out challenge, would operate as a bar to 
the enforcement of a right or remedy that 
one may have in regard to a property. A 
document wherein a person admits the 
right of another or acknowledges his liabi- 
'lity will not come under this category 
jbecause it may be open to a party to show 
that the admission or acknowledgment was 
made under a mistake, that is, documents 
which are of evidentiary value and might 
even estop a party from stating facts con- 
trary to those alleged by him in the docu¬ 
ment, are documents which do not require 
to be cancelled or set aside. Therefore the 
documents which require to be set aside 
are documents whereby rights are trans¬ 
ferred or released, such as sales, gifts, leases, 
mortgages, or releases. 

Even releasing might sometimes require 
to be set aside because rights are in a way 
transferred thereunder and so long as the 
deed of release stands, it may preclude a 


party from setting up the right released 
till it is set aside. The case iu A I B 1929 
Mad 668,‘ decided by Veukatasubba Rao J. 
is a case of release. I am referring to that 
case because Mr. Srinivasa Iyengar on 
behalf of the Government Pleader relied on 
that decision for the interpretation of the 
word "secure” where the learned Judge 
referred to the Oxford Dictionary and stated 
that it might mean 'to make the tenure of 
a property secure to a person'. Of course 
the decision iu that case is correct because 
the tenure of property was rendered secure 
by the deed of release and until that deed 
was set aside, the person who executed it 
was completely bound by it. It seems to me 
that the document which is sought to be 
set aside must of itself have secured the 
property, that is, there must have been a 
conveyance of the said property or a release 
of rights thereunder which would operate 
as an extinguishment of the right of the 
person conveying or releasing. The question 
is whether the document dated 2oth August 
1933 fulfils this description. 

So far as the adoption is concerned, it is 
alleged to have taken place on 12th May 
1922 and the deed of adoption is alleged to 
have been executed on the said date. Once 
there is an adoption, it follows that the 
adopted son gets all the rights in the pro¬ 
perty of the adoptive father. The document 
dated 25th August 1933 recites the fact of 
adoption and the deed of adoption. The 
document further recites that all the pro¬ 
perties of the adoptive father were trans. 
ferred in favour of the adopted son and he 
has been enjoying all the moveable and 
immovable properties of the adoptive father 
and collecting debts due to the estate and 
getting renewals of debt bonds in his name 
and leasing out the lands and collecting the 
rents therefrom with absolute rights with¬ 
out any disturbance whatsoever from any 
corner. It will thus be seen that no pro¬ 
perty or right is secured under this docu¬ 
ment but it merely recites the fact that 
all the properties of the adoptive father 
were already secured to the adopted sou. 
The document further goes on to say, that 
it is not desirable that the mother and son 
should quarrel with each other but that 
thereafter should live peacefully in aocor^ 
ance with tho terms of the will execufrw 
by the deceased husband of the plaintiff. 
The document says that defendant 1 was 

1. Doralawami Reddiar v. Tbangavela Mudaliar, 
(1929) 16 A IR Mad 668=119 I 0 38. 
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the adopted son and that he can continue 
litigations which were hitherto being car- 
ried on by her cn behalf of the estate. The 
only item in respect whereof any property 
was secured or any right to any propertj’ 
could be said to have been released is in 
regard to a house in the possession of the 
plaintiff. In regard thereto the document 
runs thus : 

Sodemma Garu of us entitled to the house pur¬ 
chased from Backakonda Sivarama^j'a of Naren- 
draparam and described within the boundaries 
hereunder in Narendrapuram, in the sub-registra¬ 
tion District of Kottapeta, with all rights of gift, 
sale, etc. 

Of course this is a right released by 
defendant 1 in favour of the plaintiff and 
it is not the object of the plaint to have 
that release cancelled, and even if it be 
assumed that she does require a cancella¬ 
tion in regard thereto, the court-fee paid 
would be sufficient. Any cancellation which 
is required must be with reference to the 
iproperty other than the said house. As I 
have already shown, the document does 
not secure any property to the adopted son 
but only confirms his existing right to and 
enjoyment of it. In my opinion, it is there¬ 
fore not a document in and by which any 
property is secured in favour of defendant 1 
within the meaning of S. 7, Cl. 4.A and 
it does not therefore require to be set 
aside. I therefore set aside the order of the 
learned Subordinate Judge in so far as he 
directs the payment of an additional court- 
fee regarding the second prayer in the 
plaint. I make no order as to costs. 

C.r.k./d.S. Order ‘partly set aside. 

A. I. R. 1938 Madras 827 

Venkatasubba Raoand 
Abdur Rahman JJ. 

Sithu N. E. Kuppustvami Ayyar — 

Appellant. 

V. 

Sithu M. Subba Ayyar and others — 

Respondents. 

Appeal No. 296 of 1933, Decided on 
11th February 1938, against decree of 
Sub-Judge, Madura, D/- 13tb March 1933. 

Co-owner* — Oiuter — On partition among 
brother* bouse allotted to A and B — House 
^cupied by both B’l subsequent conduct 
held amounted to ouster of A, and B held Ueble 
*0 pay rent for A*s half-share from date of 
ouster till cessation of ouster. 

Among tbiee bcotbers there was a partial parti¬ 
tion and the suit boose was allotted to A who 
wu the adopted son of ona of the brothers and B. 
7here were prooeedings abook the ooatody of the 


minor A aud eventually his adoptive mother was 
appointed the minor’s guardian. Both the branches 
of the family, i. o, ,l's branch and B’s branch, 
wore in occupation of the suit house till .I s 
mother, finding it irksome to live under the same 
roof as her brother-in-law IJ. left the bouse. Sub¬ 
sequently she wishing to return to the suit house 
applied to the Court on behalf of the minor that 
she should bo permitted to open a new gateway, so 
that her portion might bo quite distinct from 
B s portion of the house- B oppo.-^ed the applica¬ 
tion and in doing so, averred that in the house 
two families could not conveniently reside and 
went on to say that .4’s mother ought net to be 
allowed to live in the suit house ; 

Held that A aud B wore co-owners aud B's con- 
duct aSorded clearest possible evidence of exclu¬ 
sion, amounting to an ouster in law. Hence B 
was liable to pay rent for .I's half-share in the 
house in question from the date of ouster to the 
date on which the ouster ceased. [P 82S C 1, 2] 

M. Pabanjali Sastri and N. R. Govinda- 
chari — /or Appellant. 

K. Rajah Ayyar for N. Rajagopala Aiyen. 
gar — for Respondents. 

Venkatasubba Rao J.—The dispute is 
the result of an unseemly squabble and the 
question that now arises for decision is a 
very simple one. There were three brothers, 
Nagaswamier, Ramier and Subbier, of whom 
the last-mentioned person is the defendant. 
Nagaswamier died on 8th February 1919, 
and the plaintiff who was the natural born 
SOD of Subbier was adopted by Naga- 
swamier’s widow Swarnammal on the day 
following her husband’s death, i. e. 9th 
February 1919. At the time the plaintiff 
was about 13 years old and the adoption 
was the prelude to a protracted quarrel 
between Swarnammal on the one band 
and her two brothers-in.law, Ramier and 
the defendant, on the other. The plaintiff 
was siding in those quarrels with his father 
and uncle, but that fact can and ought to 
have no bearing on the issue to be decided; 
the attitude of the minor and his likes and 
dislikes are matters which are irrelevant to 
the question. Unfortunately in the lower 
Court the learned Judge allowed his mind 
to be swayed by the plaintiff's attitude 
and wrote what we regard a laboured 
judgment. About two months after the 
adoption there was a partial partition and 
the suit house was allotted to the plaintiff 
and the defendant. There were proceedings 
about the custody of the minor plaintiff 
and eventually on 12th July 1920 Swarn- 
ammal was, in spite of opposition, appoint¬ 
ed the minor’s guardian. Both the branches 
of the family, i. e. the plaintiff's branch 
and the defendant’s branoh, were in occupa. 
tion of the suit boose tiU Swarnammal, 
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finding it irksnmo to live under the same 
roof as her brother-in-law, the dofeodant, 
loft the house in July 19L9. In November 
1020 '^■A.irnatnrnal made an application to 
the 1 'i ’Crict Court in the guardianship peti- 
tii'ii. 'fho statements and counter.statements 
ma le in that petition are very important, 
and the question really to be considered is, 
what is the effect of those proceedings? 
Swarnammal wishing to return to the suit 
house applied to the Court, that she should 
be permitted to open a new gateway, so that 
her portion might ho quite distinct from 
the defendant’s portion of the house. The 
defendant opposed the application and in 
doing so averred that in the house two 
families could nob conveniently reside and 
wont on to say that Swarnammal ought 
not to he allowed to live in the suit house. 
There was an account relating to a certain 
partnership, and the defendant in the 
course of his statement made the following 
offer ; 

If uecossary respondent 2 (the defendant) is 
prepared to credit in the minor’s account any 
reasonable rent which can bo realized from his 
half-share in the bouse. 

On this the petition by Swarnammal 
was dismissed by the Court. There are two 
things that here require notice : first, that 
Swarnammal in making the application 
most clearly declared that she was doing 
80 on behalf of the minor and his estate, 
and secondly, that she applied to be releas¬ 
ed from the obligation of giving security 
before entering upon her duties, but the 
defendant's objection to her residing in the 
house had no connexion whatever with 
that part of her request. The position then 
is shortly this; The plaintiff and the defen. 
dant being co- owners, unless it can be shown 
that the plaintiff was excluded, the defen. 
dant cannot be made liable for rent. The 
defendant's conduct, to which we have 
referred, affords in our opinion clearest 
possible evidence of exclusion, amounting 
to an ouster in law. We must therefore 
hold that from 8th November 1920 (the 
date of Ex. D. Swarnammal’s petition) the 
defendant is liable to pay rent, for the 
plaintiff's half-share in the house in ques. 
tion excluding room No. 4 which the plain- 
tiff is willing to exclude: in other words 
room No. 4 is a part of the plaintiff’s half 
and in computing the rent for that half, 
room No. 4 should be excluded. 

The next question that arises is up to 
what date is the rent payable. Ramier 
died in December 1926 and in March 1927, 


just on the eve of the plaintiff attaining 
majority (completing 21 years), there was 
some attempt made to put an end to the 
quarrels. At that time according to the 
plaintiff there was an arrangement between 
him and the defendant that the latter 
should be in occupation of bis (the plain, 
tiff’s) moiety and pay a reasonable rent, 
lie took possession of room No. 4 which 
till then bad been locked up, whitewashed 
some portions of the house and entered 
into the arrangement referred to above. 
The lower Court has found that this speci¬ 
fic agreement of lease set up is untrue, but 
the fact remains, that on the plaintiff's 
own showing exclusion had then ceased; 
and according to him, after he became a 
major in about two months thereafter, the 
arrangement was ratified and continued to 
remain in force. We must therefore hold 
that the period for which the defendant 
is liable to pay rent for the portion already 
indicated, is from 8th November 1920 (the 
date already mentioned) to 11th May 1927 
(when the plaintiff attained majority). 
Ouster having ceased to exist from the last 
mentioned date, the liability of the defen¬ 
dant (the CO. owner) for rent comes to an 
end from that day. 

On what would be the proper rent, the 
lower Court has given no finding and the 
case will be therefore remitted for an 
enquiry into that matter. The lower Court 
will give a finding on the point referred to 
above, both parties being at liberty to adduce 
evidence. The plaintiff will be debited with 
a moiety of the taxes paid in respect of the 
house. His counsel however suggests that 
the plaintiff has been debited with these 
taxes in the partnership account which is 
the subject of 0. S. No. 67 of 1930 and if 
this be so, it goes without saying that 
there will be no double deduction.^ The 
defendant will not be allowed credit for 
any other outgoings, such as for repairs. 
The finding will be returned in one month; 
time for objections is ten days. Then remaipj 
the question of costs. Both the plaintiff 
and the defendant are to blame and the 
suit was in form a partition suit. We direct 
that the costs of both the parties in the 
Court below shall be added and one moiety 
of the total costs shall be borne by the 
plaintiff and the other by the defendant. 
In this Court each party will bear his costs. 

c.r.k./d.s. Case remitted' 
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Pandrang Row and 
Venkataramana Rao JJ. 

B. K. Muthurama Aiyar — Appellant- 

V. 

S. Krishna Aiyar and others — 

Respondents. 

Appeal No. 150 of 1932, Decided on 11th 
October 1937, against decree of Sub.Judge, 
Tanjore, in 0. S. No. 4 of 1930. 

(a) Guardians and Wards Act (1890), S. 35 
-- Security bond by guardian — Assignment to 
new guardian — Liability secured by charge 
of immovable property—Not only mere rigbl to 
sue but charge is also assigned — Assignment is 
only as trustee of ward and hence assignee is 
bound to surrender bond to ward on attaining 
majority. 

The assignment contemplated under S. 35 is to 
enforce a liability which has accrued and the 
assignee therefore does not get a mere right to sue 
and when the liability is also secured by a charge 
of immovable property the charge is also assigned 
along with the liability. The assignee under the 
terms of S. 36 is entitled to enforce the liability 
and the charge therefor as if the bond has been 
executed in his favour. But he does this only as a 
trustee for the ward; in substance the assignment 
is in trust for the ward who is entitled to the 
beneficial interest under the bond. Therefore the 
assignee being only a trustee for the ward is 
bound to surrender tbe property to him as soon 
as the office of his trnsteeship ceases. [P 831 C 1,2] 

(b) Hindu Law — Debt — Liability of son 
for surety debt created by father. 

Under the Hindu law, a son is under a pious 
obligation to pay a surety debt only in certain 
cases, namely for moneys lent for goods supplied 
to the principal debtor. [P 632 C 1] 

(e) Hindu Law — Debts — Son’s liability — 
Ancestral property — Mortgage or charge over 
antecedent debt or necessity must be proved. 

Before the share of a son can be rendered liable 
in enforcement of a charge or mortgage executed 
by a father over the joint family property, It must 
be shown that there was a debt or obligation 
antecedent to the charge or mortgage or tbe 
charge was created for a valid family necessity. 

IP 832 C 1] 

T. B. YoDkatarama 8astry and E. 8. 
Sankara Iyer — for Appellant. 

E. 8. Desikan and T. E. Snbramania 
Pillai — for Respondents. 

Yenkatapamana Rao J. This appeal 
arises oat of a salt instituted by tbe plain, 
tiff to recover a sum of Rs. 5942 on tbe 
basis of a security bond dated 19th Decem¬ 
ber 1928 executed by defendant 1 and cer. 
tain other persons as sureties for him in 
favour of the District Judge of Tanjore for 
the fulfilment of bis duties as guardian of 
the plaintiff daring his minority in pur. 
Boanoe of an order of Court dated 10th 
l^eoember 1918 under the Guardians and 
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Wards Act. Defendant 1, on his assumption 
of oflice as guardian, made an application 
to the Court for directions as to the invest, 
ment of moneys of his ward and he was 
directed to invest them either in the Nega- 
patam Branch of the Madras Bank or in 
the Tanjore Permanent Fund. Contrary to 
this express direction, defendant 1 lent a 
sum of Rs. 4500 on 2nd January 1921 to 
one Sivarama Aiyar, who is no other than 
the son-in-law of one of his brothers on the 
security of a promissory note bearing the 
said date. Defendant 1 was removed from 
his office as guardian subsequent to the 
date of this note and one Srinivasa Aiyar 
was appointed guardian of the plaintiff in 
his stead. He submitted a report to the 
Court stating that large sums of money had 
been lent on doubtful securities to several 
persons and prayed for directions in regard 
to the procedure that he should adopt in 
regard to them. Tbe District Judge direct¬ 
ed him to take steps to recover those 
doubtful debts observing at the same time, 
if the said debts cannot be recovered, the 
question of Mr. Krishna Aiyar’s {defen. 
dent I’s) liability will be considered”. On 
going into the nature of each of these debts, 
Mr. Srinivasa Aiyar found that the promis- 
sory note executed by Sivarama Aiyar was 
not duly stamped and that there would be 
considerable difficulty in enforcing it. He 
therefore made a request to the Court that 
defendant 1 should be directed to account 
to the estate for tbe amount. In the course 
of the proceedings, defendant 1 filed an 
affidavit alleging that there would be no 
legal bar for recovery of the amount lent 
and enclosed with it a letter by Sivarama 
Aiyar to defendant 1 wherein be admitted 
his liability for the said debt. Tbe learned 
District Judge thereupon passed an order 
that Srinivasa Aiyar, the guardian, might, 
if 60 advised, institute a suit to recover the 
amount in consultation with defendant 1 
and that if the suit should be dismissed it 
would then be time to consider tbe ques. 
tion of tbe liability of defendant 1 to tbe 
estate. 

In spite of this order, Srinivasa Aiyar did 
not think it advisable to institute a suit to 
recover the amount, as be found that the 
financial status of tbe executant of the note 
was very doubtful. He made an application 
to the District Court that in tbe oiroum. 
stances mentioned by him in his affidavit 
dated 12th April 1923 defendant 1 might 
be directed to deposit the amount of the 
prooote into Court and defendant 1 might 
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take hack the pronoto duly endorsed in his 
favour. I'efendaDt 1 declined to take the 
prnini'sory note and insisted upon a suit 
heiii:; lilcl. Tllimately the learned District 
-Iii i ;c‘ imssed an order on 4tb December 
iliroctinfi defendant 1 to deposit the 
Mionov into Court within a month from the 
-aid date and in default thereof directed 
Srinivasa Aiyar, the then guardian, to apply 
for the assignment of the security bond. 
Defendant 1 couamitted default in the pay¬ 
ment of the money. Thereupon Srinivasa 
.•\iyar made an application to the District 
Court praving that the security bond might 
ho assigned to him for recovery of the sum 
of Rs. 123.3 with interest thereon. An order 
was made directing the assignment, and 
the l)ond was duly assigned in his favour, 
and that is Kx. L in the case. The assign, 
inent is dated 12bh March 1925. Srinivasa 
Aiyar did not take any steps on the strength 
of that assignment, but as soon as the 
plaintiff attained majority, he assigned the 
said bond to him on 26tb March 1929. 
The present suit has been instituted on the 
strength of that assignment for recovery 
of the monev with intere.st thereon person, 
ally from the defendants and by sale of 
the properties secured thereunder. There 
are 22 defendants in the suit and defendant 
21 has been exonerated on the ground that 
he disclaimed all interest in the suit pro- 
perty. Besides defendant 1, the other exe¬ 
cutants of the suit bond, who stood as 
surety for him, were his father Swami- 
uathar Aiyar, his undivided brothers Subra. 
mania Aiyar, Narayanaswami Aiyar and 
Kothandarama Aiyar and two of his un. 
divided nephews, namely Muthukrishna 
Aiyar, son of Subbarama Aiyar, a deceased 
brother of his and Ramachandra Aiyar, 
son of another deceased brother. 

On the date of the suit, all the execu- 
tants of the document excepting Muthu- 
krisbna Aiyar were dead but their sons and 
grandsons have been impleaded as parties 
to the suit. Defendants 6 to 9 are the sons 
of defendant 1. Defendant 2 is the widow 
of Swaminatha Aiyar. Defendant 3 is the 
son of Subramania Aiyar and his sons are 
defendants 10 and 11. Defendant 4 is the 
widow of Narayanaswami Aiyar and defen¬ 
dant 5 is the son of Kothandarama Aiyar. 
Defendant 12 is the son of Ramachandra 
Aiyar. Defendants 14 to 22 are impleaded 
as being the alienees of various items of the 
suit property subsequent to the date of the 
security bond. In the security bond, iu 
addition to the personal liability, the pro¬ 


parties belonging to the joint family of the 
executants were also given as security. 
The amount secured under the bond was a 
sum of Rs. 8000 and the condition in the 
bond was such that 

if defendant 1 sball duly account for all the 
moveable property and for all sums of money 
which he shall receive on account of the moveable 
and immovable properties of the minor and the 
rents, profits and other incomes thereof at such 
period^ as the Judgo shall appoint and shall duly 
pay or dispose of the balances in his hands, then 
the bond shall be void and of no effect. Otherwise 
it shall remain in full force. 


Therefore the bond is conditioned for the 
due performance of the duties of defend- 
ant 1 as guardian. Various defences were 
raised by the several defendants in the 
suit. The one common defence is that the 
plaintiff is not entitled to sue on the 
strength of the security bond on the ground 
that Srinivasa Aiyar had no right to assign 
the bond in favour of the plaintiff. Defend¬ 
ant 1 contended that Srinivasa Aiyar 
omitted to sue Sivarama Aiyar on the pro¬ 
missory note and that ho should be made 
liable for bis failure to do so. Some of the 
defendants, who are members of the family 
of defendant 1, raised a defence that the 
security bond was not binding on them. 
The specihe defence raised by them was 
that it was not executed for necessity or 
family benoBt by the manager of the joint 
family or for discharge of antecedent debts: 
vide para. 3 of the written statement of 
defendants 8 and 9. They as well as the 
alienees further raised a plea that the exe¬ 
cutants who are sureties must be deemed 
to have been discharged on the ground of 
omission on the part of Srinivasa Aiyar 
and the plaintiff to sue Sivarama Aiyar on 
the note and also by reason of the delay in 
the institution of the suit which has impe¬ 
rilled their rights against defendant !• 
Various issues were raised but they have not 
been raised with a true and correct appre- 


iation of the points in controversy be- 
ween the parties. The learned Subordinate 
udge took the view that the plaintiff was 
lot entitled to sustain this claim on the 
>asis of the security bond and declined to 
[ive him any relief based on the bond; but 
le however gave a decree against defoo* 
lant 1 and his undivided sons defendants 6 
0 9 on the ground that as guardian he was 
iable to account for the improper disposal 
if the moneys which came into his hands. 
Phis appeal has been preferred by the 
ilaintiff on the ground that on the facts as 
ound by the learned Judge, the view taken 



1938 


JIUTHURAMA v. KRISHNA (Veyihaiaramana Bao J.) Madras 831 


by him that the plaintiff has no right to 
sue on the security bond is wrong and that 
he ought to have been given a decree 
against all the defendants in the suit by 
ordering sale of the properties secured 
under the bond. 

The learned Subordinate Judge was of 
the opinion that the assignment by the 
District Judge in favour of Srinivasa Aiyar 
only conferred upon him a right to sue and 
such a right to sue could not be transferred 
in favour of the plaintiff, especially after 
the minor attained majority and Srinivasa 
Aiyar ceased to be his guardian. It seems 
to us that this view is unsound and the 
learned Judge has misread the provisions 
of the Guardians and Wards Act and not 
correctly appreciated the terms of the secu- 
rity bond and the liability secured there, 
under. Under the terms of the bond, the 
executants are liable in the sum of Rupees 
8000 on the security of the properties des. 
cribed in the bond. The obligation comes 
into force the moment there is failure to 
account for the moneys received by defen¬ 
dant 1. The bond therefore secures a con¬ 
tingent liability and the executants bound 
themselves personally and also on the secu. 
rity of their property. Under the law, a 
property can be secured by way of a 
charge or mortgage for the due fulhlment 
of a liability to arise in future or perfor. 
mance of an engagement which may give 
rise to a pecuniary liability; vide S. 58, T. P. 
Act. It is immaterial to consider whether 
the security bond creates only a charge or 
a mortgage. Of course, the bond is duly 
attested by witnesses and satisfies the con. 
ditions necessary to constitute a simple 
mortgage. Similar security bonds have 
been construed as mortgage bonds: vide 26 
Cal 246^ and 32 Cal 494." Under 8. 35. 
Guardians and Wards Act, the Court, as 
soon as an application is made to it that 
the engagement of the bond has not been 
kept and that the guardian has not duly 
accounted for the moneys he has received, 
and after being satisfied that it is so. is 
empowered to assign the bond to some 
proper person for the enforcement of the 
liability which has come into force by 
veason of the failure to perform the oblige, 
tion under the bond. The assignment con. 
templated under Section 86 is to enforce a 
liability which has accrue d and the assignee 

1. Olriadra Nath t. Bijoy Oopal, (1899) 36 Cal 

946=8 0 W N 84. 

9. Tokhon Singh v. Olrwar Singh, (1906) 33 Cal 

494=9 OWN 879=1 0 L J 118. 


therefore does not get a mere right to sue,, 
and when the liability is also secured by a! 
charge of immovable property, the charge; 
is also assigned along with the liability.i 
The assignee under the terms of S. 35 is 
entitled to enforce the liability and the‘ 
charge therefor as if the bond has been 
executed in his favour. But he does this 
only as a trustee for the ward; io sub- 
stance, the assignment is in trust for the' 
ward who is entitled to the beneficial 
interest under the bond. Therefore the 
assignee being only a trustee for the ward 
is bound to surrender the property to him 
as soon as the office of his trusteeship 
ceases. 

In this case the ward having attained 
majority and the office of guardianship 
having terminated, he is bound to surrender 
the bond to the beneficiary, his ward. 
The assignment therefore in favour of the 
plaintiff was only in fulfilment of the 
duty Srinivasa Aiyar was under to hand 
over all the property of his ward to him. 
Whether it is competent to such an assignee 
to assign it to a stranger is a question 
which does not arise in this ease and it 
is therefore unnecessary to pronounce an 
opinion on that question. The assignment 
being in favour of the beneficiary is per. 
feetly valid. Therefore the ground on which 
the learned Judge declined to give relief 
cannot therefore be sustained. The plain, 
tiff is therefore entitled to sustain his claim 
and get relief on the basis of the security 
bond. But in the view that the lower Court 
has taken, it has not satisfactorily dealt 
with the other questions which relate to 
the liabilities of the sureties and their 
representatives which properly arise on the 
pleadings. The plea raised in the case is 
that the sureties are discharged by reason 
of certain acts or omissions on the part of 
the plaintiff and bis late guardian Srinivasa 
Aiyar. Their complaint on this behalf is 
that there has been an omission to sue 
Sivarama Aiyar on the pronote and that 
there has been undue delay in the institu. 
tion of this suit which is alleged to be 
deliberate. The learned Judge has found 
that there was a breach by defendant 1 
in lending the money to Sivarama Aiyar 
and this finding has not been and could not 
be disputed before us. Therefore the ques. 
tion arises whether the guardian was bound 
to institute a suit on the promissory note 
and when especially be finds the security 
doubtful and the realization of the money 
uncertain, or whether he was not right in 
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putting in a petition to direct defendant 1 
to deposit tlio money into Court and the 
order of the Court in this behalf was not 
proper. On this, a further question arises 
whotlier by reason of the omission the 
sureties could in any way he said to be 
discharged. 

In regard to the obligation of some of 
the defendants, the question also arises as 
to the binding nature of the liability sought 
to 1)0 seeured under the bond. Under the 
Hindu law, a son is under a pious obliga- 
tion to pay a surety debt only in certain 
cases, namely for moneys lent or for goods 
supplied to the principal debtor. The crucial 
question therefore in this case is whether 
the sons and grandsons of the e>:6CQtaDts 
can be rendered liable under the bond in 
question. Again, before the share of a son 
can be rendered liable in eoforcement of a 
charge or mortgage executed by a father 
over the joint family property, it must be 
shown that there was a debt or obligation 
antecedent to the charge or mortgage or 
the charge was created for a valid family 
necessity. No issues were raised in regard 
to these matters and no decision given 
thereon. In considering this question, a 
question will also arise as to when the 
various executants died and whether the 
obligation did ripen under the bond before 
they died. So far as the alienee defendants 
are concerned, it has to be established that 
they took their transfers in their favour 
with notice of the charge created under the 
security bond. We therefore feel that for 
a proper and satisfactory disposal of the 
case these points should be considered. We 
accordingly set aside the decision of the 
learned Subordinate Judge in so far as he 
dismissed the suit against the other defen. 
dants or refused to give any relief to the 
plaintiff against defendant 1 and bis sons 
on the basis of the security bond and 
remand the case for determination and 
decision on the following issues : (i) Whe¬ 
ther the plaintiff’s guardian Srinivasa Aiyar 
was bound to sue Sivarama Aiyar on the 
promissory note, (ii) If the question is 
answered in the affirmative, was the omis¬ 
sion by Srinivasa Aiyar or by the plaintiff 
to sue Sivarama Aiyar such as to discharge 
the liability of the sureties under the bond? 
(iii) Did the delay in the institution of the 
suit operate as a release of the sureties 
under the bond ? (iv) Is the security 
bend valid and enforceable against defen. 
dants 3 to 12 ?; and pass the appropriate 
decree as a result of his findings thereon. 


The costs of this appeal will be costs in 
the cause and provided for in the revised 
decree to be passed. The plaintiff will be 
entitled to a refund of the court-fee paid in 
the appeal. 

C.R-K./b.D. Case remanded. 
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nORWILL J. 

T. N. Borai Goudar — Petitioner. 

V. 

Commissioner, Ootacamnnd Munici. 
palitij — Respondent. 

Criminal Revn. Case No. 1005 and Petn. 
No. 940 of 1937, Decided on 4th May 
1938, from order and conviction passed 
by Bench of Magistrates at Ootacamund, 
D./ 9th September 1937. 

^ Criminal Trial—Transfer—Order of tran** 
fer operates from date on which it is passed— 
Court which continues to act after order is 
passed acts without jurisdiction even though 
order is not communicated to it—Order passed 
by such Court is however saved from being 
void by S. 531, Criminal P. C. 

The ordinary rule is that an order operates from 
the date on which it is passed, the rule with regard 
to stay proceedings and injunctions being excep¬ 
tion to that general rule. Hence the criminal 
order for transfer must operate from the date on 
which that order is passed and any Court which 
continues to do any act after the order is passed, 
even though the order has not been communicated 
to it is acting without jurisdiction : A I R 1933 
Mad 627, Applied; AIR 1918 Mad 391, Disting. 

[P 833 0 13 

Nevertheless, it does not follow from the more 
fact that such Court has no jurisdiction, that its 
order is void. 8. 631. Criminal P. C., would apply 
to a case of this kind and so prevent the passing 
of this order without jnrisdiction from being void 
unless it leads to miscarriage of justice. 

[P 833 0 1.2] 

P. S. Narayanaswamy — for Petitioner. 

N. Somaaundaram for Public Prosecutor 

— for the Crown. 

K. V. Muthukumaraswami for N. Gopala 
Menon — for Complainant. 

Order.— The petitioner was charged 
before the Bench of Magistrates, Ootaca- 
mund, under Ss. 249 and 313, District 
Municipalities Act, for storing firewood. 
During the pendency of the case before tho 
Bench, the accused put in a transfer appli¬ 
cation in the Court of the Joint Magistrate 
of Coonoor, who ordered the transfer of 
the case to the Court of the Stationary 
Sub-Magistrate, Coonoor. Before however 
that order bad been communicated to the 
Bench Magistrates' Court, the case oame 
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up before bhe Bench and on the accused's 
plea he was convicted and sentenced to pay 
a fine of Es. 5. This petition has been tiled 
on the ground that the Bench Court ceased 
to have jurisdiction after the order of the 
Joint Magistrate and that therefore the 
order of that Court is illegal. 

With regard to stay applications in Civil 
matters it has been held by the Full Bench 
in 41 Mad 151 ^ that the stay order operates 
only from the date on which the order is 
communicated to the Court whose proceed, 
ings are stayed. The reason seems to be 
that the Court having seisin of the matter 
in question has jurisdiction to proceed with 
it and that the Appellate Court in ordering 
stay is merely prohibiting that Court from 
proceeding further with the matter until 
further orders. But the order of prohibi. 
tion does not take away the jurisdiction of 
the trial Court; it merely suspends it. If 
therefore the order has been received the 
Court does lose its jurisdiction because the 
order has been passed. It therefore follows 
that any act done after the order of stay is 
passed is still valid unless the order of the 
higher Court has been disobeyed. This 
reasoning would not however apply to an 
application for transfer. The ordinary rule 
is that an order operates from the date on 
which it is passed, the rule with regard to 
stay proceedings and injunctions being 
exception to that general rule. Although 
no authority has been quoted which deals 
with the date on which a criminal order of 
transfer operates, 56 Mad 692,deals with 
that question with regard to civil suits. It 
was there held that the order for transfer 
must operate from the date on which that 
order is passed and that therefore any 
Court which continues to do any act after 
the order is passed even though a copy of 
the order has not been received by it, is 
acting without jurisdiction. The same 
reasoning would, I think, apply to criminal 
proceedings; and I am therefore of opinion 
that in the present case the Bench Court, 
when it took up the case of the accused and 
disposed of it had no jurisdiction to do so. 

Kevertbeless, it does not follow from the 
mere fact that the Bench Court had no 
jurisdiction, that its order is void. I think 
B. 531 Criminal P. C. would apply to a case of 

1. Veokataobalapatby Roo v. Kameawaramma' 
(1918) 6 AI a Mad 891=43 10 214=41 Mad 
161=88 M L J 616 (F B). 

9. Adamma v. Tenkataeobbayya, (1988) 20 A 1B 
Mad 627=144 I 0 928=66 Had 692=66 
M L 7 137. 
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this kind and so prevent the passing of thisi 
order without jurisdiction from being void.! 
The whole principle underlying the various 
provisions of Ch. 45 is that no order or 
sentence shall be void on the mere ground 
of some irregularity or want of jurisdiction, 
unless it leads to a miscarriage of justice or 
prejudices the accused. It seems to me in 
the present case that it is immaterial whe- 
ther the case of the accused was considered 
by the Bench Court or by the Stationary, 
Sub-Magistrate. No miscarriage of justice! 
having occurred, this Court will not inter, 
fere in revision and set aside the order. 
The petition is therefore dismissed. 

C.R.k./d.s. Petition dismissed. 
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Pandrang How J, 

Kista Pillai — Petitioner, 

V. 

Amirthammal — Respondent. 

Criminal Revn. Case No. 883 and Petn. 
No. 827 of 1937, Decided on 28bh July 
1938, from order of Sub-divisional Magis¬ 
trate, Eanipet, D/. 12th October 1937. 

(a) Criminal P. C. (1898), S. 488-‘Living 
in adultery’ means continued adulterous con* 
duct—It is not necessary that living in adultery 
must be in house of adulterer. 

The clear implication from tbo words used by 
the Legislatucfi in S. 466 is that unless the wile is 
actually living in adultery at or about the time of 
the application she is not disentitled to obtain 
maintenance. It is nowhere said in the Section, 
and there is no need to introduce additional words 
therein, that living in adultery must be in the 
house of the adulterer. The words "living in adul¬ 
tery” are merely indicative of the principle that 
occasional lapses from virtue are not a sufficient 
reason for refusing maintenance. Continued adul* 
terous conduct is what is meant by "living In 
adultery” . AJ ll 1928 Bom 59, Bel. on. 

[P 834 0 2] 

(b) Criminal P. C. (1898), S. 488—Practice 
—Charge of "living in adultery” put forward 
against wife — Wife should be given opportu* 
nity of adducing rebutting evidence. 

In a case ol claim for maintenance, the rospon- 
dent,!, e. the husband, who puts forward a charge 
of "living in adultery" against the petitioner i. e. 
wife, as his only defence to the claim for main¬ 
tenance, ought to begin his case, and the petitioner 
against whom this charge is made ought to have 
an opportunity of adducing rebutting evidence. 

(P 884 C 2] 

V. T. Baagaswami Ayyangar and E. A. 

Chakravartbi Ayyangar — 

for Petitioner* 

N. Somasundaram — for Eeepondent, 

Foblio Prosecatoi — for the Crown. 
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Order.—Tlio pelitiouer in this case is 
the buslnuxl of Iho respoodoDt who has 
obtained an order of maintenance in her 
favour from the Sub.divisional Magistrate 
of Pnuipet under S. 488, Criminal P. C. 
The main defence to the application for 
mainloiiance was that tlie petitioner was 
livinj; in adultery. Tlie learned Sub-divi¬ 
sional Magistrate observes on this part of 
the case merely that thero is ample evi. 
deuce tliat the petitioner was h iving illicit 
sexual intercourse witli Cbinnappa and he 
then goes on to ouoto certain oliservations 
of Newsam J. in Cii. It, C. No. 65 of 
1937' on the file of the High Court to the 
cll eci; 

T.iviiii* in ;uiult'-ry is something quite difierent 
from Icidiiig an uiicbiotc life. The principle, it 
Fceni' to me. is tb.it a bnsbind is absolved from 
tb riLlig.ition to iiuiiiitaiu bis wife when bis wife 
b:i' a (ic f;tcto protector with whom she lives and 
by \vljom she is being maintained as if she were 
bi,> wife. 

The learned Magistrate then comes to 
the conclusion that ‘under this interpreta- 
tioD, the sometime immoral character of 
the petitioner would not constitute ‘living 
in adultery.’ ” The facts elicited in evidence 
are not merely that there was only one 
individual lapse or even occasional lapses 
from virtue but that the petitioner actually 
eloped with Chinnappa and lived with 
him in another place, viz. Wallajah, for 
some days, that when discovered by her 
husband's relations and pressed to return 
she refused to return and that she had to 
be taken by force from her paramour to 
her parents' house. There is also certain 
evidence adduced, no doubt at a late stage 
of the case, without giving an opportunity 
to the petitioner to rebut to the effect that 
the petitioner, even when the case was 
pending before the Sub-divisional Magis- 
trate, was continuing her intrigue with 
Chinnappa. The learned Sub-divisional 
Magistrate makes no reference to this evi¬ 
dence, and he appears to have thought that 
the only evidence against the petitioner 
was in respect of her immoral character in 
the past, that is to say before the applica- 
tion. I am unable to say that this is a 
satisfactory way of disposing of a claim for 
maintenance either from the point of view 
of the petitioner or of the counter-peti. 
tioner. I am not prepared to go to the 
length of saying that, unless a married 


1. A. T. Lakshml Ambalam v. Andiammal, 
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woman lives with the adulterer in th& 
latter’s own house and is maintained by 
him as a wife, the husband will be liable 
to pay maintenance under S. 488, Criminal 
r. C. Emphasis is no doubt to be laid on 
the words is "living in adultery”. As 
pointed out by the Bombay High Court in 
52 Bom 160,' the clear implication from 
the words used by the Legislature in this 
Section is that, unless the wife is actually 
living in adultery at or about the time of 
tho application, she is not disentitled to 
obtain maintenanco. It is nowhere said in 
the Section, and there is no need to intro¬ 
duce additional words therein, that living' 
in adultery must be in the house of the,' 
adulterer. The words 'living in adultery’l 
are, in my opinion, merely indicative of the, 
principle that occasional lapses from virtue 
are not a sudicient reason for refusing 
maintenance. Continued adulterous conduct; 
is what is meant by "living in adultery.”' 
The question therefore for the Magistrate 
to decide in this case was whether there 
bad been such adulterous conduct on the 
part of the petitioner at or about the time 
of the application, that is to say shortly 
before or shortly after the application was 
made, interpreting the word 'shortly' in a 
reasonable manner. This case has not at 
all been approached from this standpoint. 
The learned Magistrate has decided the 
case in a way which appears hardly to do 
justice to the parties. In particular, the 
serious allegation of subsequent adultery 
made in the evidence given by the last 
witness examined for the respondent in 
the Magistrate’s Court should have been 
allowed to be contradicted or rebutted on 
the petitioner’s side by the petitioner 
giving evidence on the point if she was so. 
inclined to do or by letting in other evi¬ 
dence. But it does not appear that any 
opportunity was given to her for giving, 
evidence on the point. My opinion is that; 
in a case of claim for maintenance liketbi9| 
the respondent who puts forward a charge 
of 'living in adultery’ against the petitionor, 
as his only defence to the claim for main¬ 
tenance, ought to begin his case, and the 
petitioner against whom this charge is 
made ought to have an opportunity of 
adducing rebutting evidence. This pro¬ 
cedure has nob been followed in this case 
and in my opinion the inquiry must have 
done prejudice to the petitioning wife. 

2. In re Fulchand Maganlal, (1938) 16 ^ ^ 5 
Bom 69=108 I 0 24=29 Or L J 314=6^- 
Bom 160=80 Bom L B 79. 
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In these circumstances I am of opinion 
that the interests of justice require that 
the order of the Magistrate should be set 
aside, and the Magistrate directed to rehear 
the petition after giving an opportunity to 
both parties to adduce additional evidence 
and in particular to let the petitioning 
wife have the last word and to dispose of 
the petition afresh in the light of the 
observations contended in this judgment. 

C.R.K./d.S. Order set aside. 


A. I. R. 1938 Madras 835 
Madhavan Nair and 
Abdur Rahman JJ. 

Naivarani Matathil Ayya Pattar — 

Petitioner. 

V. 

Krishnan and others — Respondents. 

Civil Ravn. Petn. No. 1695 of 1934, De- 
cided on 25th April 1938, from order of 
Dist. Munsif, Payoli, D/. 17th July 1934. 

(a) Madras Revenue Recovery Act (2 of 
1864), S. 40—Revenue sale directed against 
jenmi for arrears of revenue—Sale certificate 
granted to purchaser—Application by purcha¬ 
ser under S. 40 for possession—Tenants under 
kanamdar claiming value of improvements — 
Purchaser is entitled only to symbolical pos¬ 
session. 

SeotioD 40 a&ys that tho purchaser shall in the 
ciroumstances meatioued therein be pat in such 
possession as will begiven to a decree-holder under 
the Civil Procedure Code. [P 835 0 2] 

A revenue sale was directed against a jenmi on 
account of arrears of revenue and it was purchased 
by a person. A sale certificate under S. 38. Revenue 
Recovery Aot, was Issued in his favour. It did not 
make any mention of kanamdar or tenants under 
kanamdar. When the purchaser applied for posses¬ 
sion, tenants under kanamdar claimed the value 
of the improvements : 

Held that the result of the sale under 8. 42 was 
that the property became free of the encumbrance 
held by the kanamdar. It followed that the sale 
bound tho jenmi and the kanamdar and not any 
other person directly; and therefore when the 
Amin went to deliver possession of the property 
and found that other persons were on it claiming 
rights ho could under the Civil P. 0. deliver to the 
pnrebaser only symbolical possession. Hence the 
purchaser was not entitled to actual possession : 
IMLJ 694; U Mad 330 and 16 Mad 144, Expl. 
and Disling. [P 836 C 1] 

(b) Madras Revenue Recovery Act (2 of 
1864), S. 42'—Tenants under kanamdar claim¬ 
ing value of improvements are not holders of 
encumbrance. 

Tenants holding ander kanamdar of a property 
claiming a right to be paid the valne of improve- 
tnents made by them cannot be held to have 
•aenmbranoe over the property within the meaning 
ofBeotlonia. [F686 0 1J 
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K. P. Ramakrishna Iyer — 

for Petitioner. 
B. Pocker and A. Atchutban Nambiar — 

for Respondents. 

Madhavan Nair J. — This civil revi. 
sion petition arises out of an application 
made by the petitioner before us under 
S. 40, Madras Revenue Recovery Act, for 
possession of the property in pursuance of 
a revenue sale certificate issued to him by 
the Collector. The facts are these. Respon. 
dent 1 is the jenmi of the property. Res. 
pondent 2 is the kanamdar. Respondents 3 
to 14 are tenants under tho kanamdar. 
The property was sold for arrears of the 
Government revenue due on it from res¬ 
pondent 1 and it was purchased by the 
petitiouer. A sale certificate under S. 38, 
Revenue Recovery Act, was issued in his 
favour and it stated that the petitioner had 
purchased at a public auction the property 
mentioned therein when it was sold for 
arrears of revenue due by respondent 1. It 
did not make any mention of respondent 2 
or of respondents 3 to 14. When the peti¬ 
tioner applied for possession, respondents 3 
to 14 claimed the value of the improve¬ 
ments. The lower Court passed an order 
that the petitioner is entitled to symbolical 
possession, holding that respondents 3 to 
14 are entitled to the value of the 
improvements. 

Id this civil revision petition two points 
are argued. The first is that the lower 
Court has committed an error in the exer-t 
cise of its jurisdiction because it has refused 
to deliver actual possession to the petitioner 
what was delivered to him being only 
symbolical possession. It is contended that 
under S. 40, Revenue Recovery Act, under 
which the application was made by the 
petitioner for possession, the lower Court 
should have delivered to him actual posses, 
sion. It appears to us that this argument is 
untenable. S. 40 says that the purchaser 
shall in the circumstances mentioned therein 
be put in possession “in the same manner 
as if the purchased lands had been decreed 
to the purchaser by a decision of the 
Court," i. e. such possession as will be given 
to a decree-holder under the Civil Proce¬ 
dure Code will be given to the purchaser 
under this Section. This is the kind of pos. 
session which the purchaser is entitled to 
get of the property mentioned in the sale 
certificate. Under 0. 21, R. 36, Civil P. C., 
actual possession will be delivered to the 
decree.holder by removing any person 
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liound by the Oocree ^vho refuses to vacate 
the proiierty. f’nder 0. 21, R. 36. Civil 
P, C., if in exocut’on of the decree the 
Amin finds that a person against whom no 
decree has been passed is in possession 
claiming right to the property, then syrabo- 
lical possession only of the property will be 
delivered to the decree-holder. In the 
present case the revenue sale was directed 
against respondent 1 (the jonmi) and the 
result of the sale under S. 42, Revenue 
Recovery Act, was that the property became 
free of the encumbrance held by respondent 
2. It follows that the sale bound respon¬ 
dents 1 and 2 and not any other person 
directly: and so, when the Amin wont to 
deliver possession of the property and 
found that other persons were on it claim, 
ing rights he could under the Civil Proce¬ 
dure Code deliver to the petitioner only 
3yml)olical possession ; and that is what the 
jlearned Judge in the Court below has held 
that the petitioner is entitled to. It follows 
therefore that the argument that the lower 
Court should in the circumstances have 
ordered actual possession to the petitioner 
is not sound in law. A few cases were cited 
to us in support of the petitioner’s conten¬ 
tion, vij!. 1 M L J 594,* 11 Mad 330“ and 
16 Mad 144.^ In none of these cases did 
the present question arise. In 1 M L J 594,* 
the question was simply whether the Civil 
Procedure Code will apply to an applica- 
tion under S. 40 of the Revenue Recovery 
Act. In 11 Mad 330^ the question was 
whether the sale in that case was free of 
the kanamdar's rights. In 16 Mad 144^ the 
question was whether a permanent lease 
will amount to an encumbrance or not. 
Por the above reasons we must overrule 
the first point, that the lower Court should 
have delivered to the petitioner actual 
possession instead of symbolical possession. 

The next point argued is that respon¬ 
dents 3 to 14 should be considered to be 
holders of encumbrance on the property 
since they claim the value of improvements. 
The argument has not been supported by 
any authority and we cannot, having regard 
to the nature of their claim which is only 
a right to be paid the value of improve¬ 
ment, hold that they have an encumbrance 
over the property within the moaning of 
S. 42, Revenue Recovery Act. In our 

1. Chidambaram t. Natesan, (1691) 1 M L J 
59i. 

2. Kelan v. Manikam, (1888] II Mad 330, 

3. Narasimha v. Soc:^aDara 7 aDa, (1893) 16 Mad 
144. 


opinion the decision of the lower Court is 
right and no error in jurisdiction or of 
irregularity in the exercise of it has been 
brought to our notice. The civil revision 
petition is dismissed with costs of respon¬ 
dents 7 and 8. 

c.r.k./d.s. Petition dismissed. 

A. I. R. 1938 Madras 836 
Leach C, J. and Madhavan Nair J. 

Puthiya Veeltil Moideen's son Ahammu 

— Appellant. 

V. 

Patiyath Ayidross Uaji's son Kunhu 
Muhammad llaji and others — 

Respondents. 

Appeal No. 182 of 1932, Decided on 12th 
November 1937, against decree of Sub- 
Judge, South Malabar at Calicut, in 0. S. 
No. 41 of 1929. 

Limitation Act (1908), Art. 132 —■ Hypothe* 
cation bond making principal amount payable 
in annual instalments with defaulting clause 
— Mortgagee waiving his right on default — 
Limitation does not run under Art. 132 from 
date of default — Interest to mortgagee can 
be allowed only on each instalment due and 
not on principal amount. 

The omission to include in Art. 132, Limitation 
Act, a provision similar to the one in Art. 75, viz., 
"unless tbe payee or pledgee waives the benefit of 
the provision" does not operate to prevent a plea 
of waiver being set up by the mortgagee. Tbe 
amount becomes due on default only if tbe mort< 
gagec exercised tbe option to call in the amount 
and not if be waived that right. The mortgage 
money under a hypothecation bond with a 
defaulting clause does not become due within the 
meaning of Article 132, until both tbe mort* 
gagor's right to redeem and tbe mortgagee’s 
right to enforce his security have accrued or until 
the mortgagee has exercised the option reserved 
to him under tbe defaulting clause. Where there¬ 
fore tbe mortgagee waives such right, the limita¬ 
tion does not run from the date when tbe 
instalment is first defaulted. But, under such cir* 
cumstances, the mortgagee will be entitled to 
charge interest only on each instalment which is 
not paid, and not on tbe basis that tbe whole 
amount of principal became due on default of 
instalment \ Al R 19S2 P C 207, Foil. 

(P 837 C 2 ; P 838 C 1] 

Advocate.General and K. Subramaniam 

— for Appell<ifi^‘ 

B. Sitarama Rao and B. Pocker — 

for Eespondents. 

Leaoh G. J.—The appellant was defen¬ 
dant 1 in the trial Court. The suit was to 
enforce a hypothecation bond dated 5th 
June 1912 which was executed by the 
father of the appellant, a Sunni Mahome- 
dan, in favour of respondents 2 to 9. The 
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bond was assigned to respondent 1, who 
was the plaintiff in the suit, on 19th July 
1928. The principal sum due under the 
mortgage was Rs. 5000 which was repay, 
able in 15 annual instalments of Es. 375. 
The first of the instalments fell due in the 
year 1913 and the last in 1927. Theappel. 
lanb s father died soon after the mortgage 
bond had been executed, but the instal. 
ments for the years 1913, 1914, 1915 and 
1916 were paid regularly on behalf of his 
heirs. On 17th September 1917 the estate 
of the appellant’s father was partitioned 
amongst his heirs and appellant 1 was made 
responsible for discharging the debt under 
the hypothecation bond. No question arises 
as to the validity of the partition or of the 
liability of the appellant under the bond. 
The instalment due for the year 1917 was 
not paid. It was not paid for the year 

1918 and default was made also in respect 
of the year 1919. On 8th May 1919 the 
uncle of the appellant, purporting to act as 
the guardian of the appellant, made up an 
account of what was due under the hypo¬ 
thecation bond for these three years and 
set off against the amount a sum of Rs. 900, 
which was due to the appellant by the 
mortgagees in another transaction. This 
left Rs. 136.7-0 as the amount due to the 
mortgagees in respect of the instalments 
for these three years. This sum of Rupees 
136-7.0 was sent to the representatives of 
the mortgagees by letter and was received 
by them on 24th May 1919. The mort- 
gagees accepted payment of this money, 
but on 2nd July 1920 they purported to 
assign the mortgage to one Krishnan Nam. 
budripad on the basis that a default had 
occurred in 1917 and that the amount due 
was the mortgage debt, less the instalments 
paid in respect of the years 1913, 1914, 
1915 and 1916. 

There appears to have been some ques. 
tion as to the validity of this assignment, 
and on 19th September 1928 a fresh assign- 
menb was executed by the mortgagees, the 
assignee in this instance being respon. 
dent 1. To this deed Erishnan Nambndri. 
pad was a party. In the assignment to 
respondent 1, the mortgagees gave credit 
for the sum of Bs. 136-7-0 received by 
them on 24tb May 1919 and regarded the 
imtalments for the years 1917, 1916 and 

1919 as having also been paid. The present 
suit was filed on 7th October 1929 by 
respondent 1, who gave credit for the 
Be. 900, which was due to the appellant in 
1919 and shown in the accounts submitted 


to the mortgagees in that year and also 
gave him credit for the sum of Rs. 136-7-0, 
which was received by the mortgagees on 
24th May 1919. The appellant defended 
the suit on the ground that the mortgage 
debt was time.barred. The learned trial 
Judge however held that it was in time. 
He based his finding on the fact that there 
had been a written acknowledgment of the 
debt in 1919 by the de facto guardian of 
the appellant. This written acknowledg. 
ment was the letter written by the appel. 
lant’s uncle forwarding the sum of Rupees 
136-7-0. It is clear that the learned Judge 
here erred. Under Mahomedan law, a de 
facto guardian has no right to bind his 
ward and this was frankly conceded by 
the learned advocate for respondeat 1. 

The learned Advocate.General supported 
the appeal on another ground. He said 
that under the terms of the deed the whole 
of the mortgage debt became due on default 
in payment of the first instalment. The 
first default here took place on 12th May 
1917 and as the suit was not filed until 
1929 it was, he said, out of time. In sup¬ 
port of this argument he referred us to the 
wording of Arts. 75 and 132, Limitation 
Act. Art. 75 refers to a promissory note 
or a bond payable by instalments. The 
limitation here is three years from the date 
of the default, unless the payee or pledgee 
waives the benefit of the provision. Under 
Art. 132 the period of limitation in respect 
of a mortgage bond is twelve years from 
the time the money becomes due. No men. 
tion is made here of waiver. The question, 
whether the omission to include in Article 
132 a provision similar to the one in 
Art. 75 operates to prevent a plea of waiver 
being set up, has been the subject of con. 
siderable discussion in the High Courts in 
India, but the matter has now been set at 
rest by the decisions of the Privy Council 
in 63 I A 187^ and 69 I A 376.^ In 
the first of these cases, their Lordships 
discussed the question whether the default 
in the payment of an instalment set the 
law of limitation in motion for the benefit 
of the mortgagee, but as a decision was not 
necessary in that case, the matter was left 
open for the time being. The question 
arose again in 59 1 A 376,^ and was there 

1. PaDcham v. Ansar Hossaln, (1936) 13 A I R 
P 0 65 s 99 1 0 660 58 I A 187 s 46 All 

467 (P C). 

3. Lasa Din ▼. Onlab Ennwar, (1983) 19 A I R 
P Oi S07s;188 I C 779=7 Lack 443=69 I A 
876 (P 0). 
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decided. At p. 384, Sir George Lowndes 
who delivered the judgment of their Lord- 
ships olworved ; 

There c tn be no doubt that, as pointed out by 
Lord I!! uie:^burgh. in 63 I A 187* a proviso of 
ill)-, ti.tture is inserted in a mortgage deed ‘exclu* 
siv.'ly for the benefit of the mortgagees,’ and that 
it purports to give them an option either to en¬ 
force their security at once, or, if the security is 
ample, to stand by their investment, for the full 
term of the mortgage. If on the default of the 
mortgagor—in other words, by the broach of his 
contract—the mortgage money becomes immedi¬ 
ately 'due’, it is clear that the intention of the 
parties is defeated, and that what was agreed to 
by them as an option in the mortgagees is, in 
effect, converted into an option in the mortgagor. 
For if the ],alter, .after the deed has been duly 
executed and registered, finds that he can make a 
better bargain clscwbore, he has only to break bis 
contract by refusing to pay the interest, and 'eo 
inslanti', as Lord Blancsburgb says,he is entitled 
to redeem. If tho principal money is 'due’ and 
the stipulated term has gone out of the contract, 
it follows, in their Lordships’ opinion, that the 
mortgagor can claim to repay it, as was recognized 
by Wazir Hassan J. in his judgment in tho Chief 
Court. Their Lordships think that this is an 
impossible result. They arc not prepared to hold 
that the mortgagor could in this way take advan- 
,tage of his own default; they do not think that 
upon such default be would have the right to 
redeem, and in their opinion the mortgage money 
does not 'become due’ within the meaning of 
Art. l:i2, Lim. Act, until both tho mortgagor’s 
right to redeem and the mortgagee's right to en< 
force bis security have accrued. This would, of 
course, also be the position if the mortgagee exor¬ 
cised the option reserved to him. 

Id the present case the mortgagees ac- 
cepted the payment of the Rs. 136-7-0 
tendered to them in 1919 and gave credit 
for the Rs. 900 due by them to the appel- 
lant on another account. It is obvious 
that in so doing they had waived their 
right of enforcing the default clause in the 
hypothecation bond. That right having 
been waived limitation did not run, and 
this being so the suit was filed within the 
period allowed by law. The judgment of 
the learned trial Judge will therefore 
stand. The learned Advocate-General has 
pointed out that the plaint does not give 
credit for the amount paid in respect of the 
1919 instalment and that the sum claimed 
as being due under the hypothecation bond 
is worked out on the basis that the whole 
amount became due in 1919. The mort¬ 
gagees did not exercise their right under 
the bond of calling in the amount and con¬ 
sequently are not entitled to calculate in- 
{terest on the basis that the amount of the 
'principal sum became due in 1919. They 
are, however, entitled to charge interest on 
each instalment which was not paid. The 
learned advocate for the respondent accepts 


this as being correct. The interest on the 
instalments will therefore be calculated 
from the dates on which the instalments 
fell due up to the date fixed for payment 
in the preliminary decree and the interest 
will be at the contract rate. The period 
allowed for redemption will be six months 
from today. After the date for redemption 
has passed the decretal amount will carry 
interest at six per cent. The learned advo¬ 
cates say that they will submit an agreed 
statement of what is due under themort- 
gage on this basis. Respondent 1 is entitled 
to his costs in the appeal. 

v.B.B. R.K. Appeal allowed. 
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Burn and Stodart JJ. 
Secretary of State — Appellant. 

V. 

Mary Ponnammal and others — 

Respondents. 

Second Appeals Nos. 951 and 952 of 
1928, Decided on 24th March 1938, against 
decree of Sub.Judge, Tuticorin, in A. 8. 
No. 47 of 1927. 

(a) Madrai Irrigation Ce»» Act (7 of 1865), 
S. 1, Provito — Inamdar receiving water from 
Government channel—Old barrier replaced by 
new one with Government'^ permission—Chan¬ 
nel not widened — More land brought under 
cultivation after erection of new barrier — 
Inamdar held not liable to pay cess for new 
cultivation—Right to take water was governed 
by S. 1, Proviso. 

Aq Inamdar 'ivbose water tank was supplied by 
a Qovernment channel on account of a barrier of 
stones from time immemorial applied for permission 
to erect masonry dam in the channel. Thereafter 
bo brought under cultivation 30 acres of dry land 
by means of irrigation. Qovernmont sought to 
assess him for this new area of land brought under 
cultivation. There was no evidence that showed 
that either the new dam was higher than the old 
one or that the channel leading to the tank was 
altered : 

Held that anient and the supply channel hav¬ 
ing lemained virtually unaltered the Inamdar was 
entitled to the water which ran down the channel 
into his tank and was entitled to use that in any 
way be pleased. He was not limited to the extent 
of wet cultivation which be was formerly making. 
Moreover the extent of the Inamdar's right 
under Proviso 1 to S. 1, Madras Irrigation 
Act, was governed by the physical dimensions of 
the supply channel and not by the actual quan¬ 
tity of water that might pass along the channel; 
AIR 1936 Mad 794, Disting.; AIR 1918 Mad 
516, Applied] AIR 1917 P C 42, Rel. on. 

[P 840 0 1] 

(b) Madras Irrigation Cess Act (7 of 1865), 
S. 1 — Payment of cess by person under mis* 
taken notion of liability— He is not estopped 
from denying bis liability. 
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Where a person in ignorance of his rights pays 
water cess wrongly assessed on him, ho cannot bo 
deemod to have agreed to pay such cess, and such 
payment cannot estop him from refusing to pay 
such cess in futuro. [P 810 C 2] 

Governmenb Pleader — for Appellant. 

R. Krishnaswami and R. Srinivasao — 

for Hespondents. 

Judgment.—These appeals have arisen 
■out of two suits filed against the Secretary 
of State for India in Council for the refund 
of money collected in the shape of irriga. 
tion cess under the provisions of the Mad¬ 
ras Irrigation Cess Act. There were five 
plaintiffs but they all belong to one family 
and they represent the Inamdar of Raja, 
pudukudi. It will therefore be convenient 
to speak of “the plaintiff” in the singular. 
The plaintiff’s inam village Rajapudukudi 
is irrigated by a tank which receives its 
supply from a jungle stream called Uppar. 
There is a supply channel from the Uppar 
to the tank which for three quarters of its 
length runs through the Government laud 
and for the other quarter through the inam 
‘land; in order to divert the water along 
the channel a stone anicut has been in 
existence across the Uppar from time 
immemorial. In 1888 the Inamdar took 
the permission of the Government to re¬ 
place the then existing anicut which is 
described in the documents as an anicut 
built of rubble stones by a permanent 
masonry structure. Permission was given, 
and the anicut was completed some time in 
1888. In Faslis 1332-33 it was reported 
that the plaintiff had newly brought under 
wet cultivation about 32 acres of dry land 
and the revenue officials imposed a water 
cess at the rate of one rupee per acre on 
these 32 acres of punjah. The suits were 
filed to recover these amounts (approxi. 
tnately Rs. 32 per fasli) and for an injunc. 
tion against the representatives of the 
Secretary of State forbidding them to make 
Any such levies in the future. 

The case on behalf of the Collector was 
that the irrigation cess had been properly 
levied. He alleged that by the construe, 
tion of the new anicut in 1888 the supply 
to the plaintiff’s tank had been increased. 
His case was that the new wet cultivation 
was made with the aid of the additional 
water supplied by means of the improved 
aniont. He contended also that at the time 
the anicut was constructed there was not 
hideed an express agreement, but an implied 
•Agreement between the Government and 
the plaintiff, that if the plaintiff should 
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thereafter bring under wet cultivation any 
additional extent (over and above the 
immediately wet anicut under the tank) 
he would be liable to pay water rate. It 
was conceded that since the Government 
did not pay any contribution towards the 
cost of the anicut, the plaintiff would not 
be liable to pay the full water rate but a 
reduced water rate of one rupee per acre. 

The issues framed by the learned District 
Munaif were as follows: 

(1) Whether the pfaictill has been getting an 
appreciably larger supply of water for his inam 
lands from the Uppar river because of the anicut 
be was allowed to build across the rivet in the 
year 18S8 and if so whether he cultivated the 
lands assessed for water rate with such increased 
supply ? 

(2) Has plaintiS agreed to the levy of water 
cess DOW objected to by him and if so was the 
agreement made under mutual mistake of the 
parties and without cousideration and is it void ? 

(8) Is plaintiff estopped from contending that 
the levy of the water cess by defendant is illegal ? 

(4) Is the levy of water cess complained of by 
the plaintiS legal ? 

(5) Is plaintiS entitled to the injunction asked 
for ? 

(6) What relief is plaintiS entitled to if any ? 

Od Issue 1 the learned District Munsif 
found that the plaintiff has not been get. 
ting an appreciably larger supply of water 
for his inam lands from Uppar river 
because of the anicut that he was allowed 
to build across the river in the year 1888. 
This finding is confirmed by the learned 
Subordinate Judge. It can only be attacked 
in this Court by contending, as the learned 
Government Pleader has contended, that 
the onus of proof was wrongly thrown on 
the Courts below. Quoting the case in 71 
M L J 574,^ the learned Government 
Pleader argues that the onus should have 
been thrown upon the plaintiff to show 
that he was not getting any more water 
supplied to him than be was entitled to by 
virtue of the engagement implied in the 
inam title deed granted to him at the time 
of the inam settlement in 1867. We do not 
think that the case in 71 M L J 574^ has 
any bearing upon this case. That was a 
case of irrigation from a tank belonging to 
the Government and when it was found 
that the Inamdar who was entitled to irri. 
gate certain inam lands from the tank had 
greatly increased the area of the land which 
he irrigated from the tank, it was held 
that the burden lay npon him to show that 

1. Secretary of State v. Prayag Dosjee Varo, 

(1986) 38 A 1 B Uad 791=168 I 0 988=71 

M L J 574. 
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ho was irri^utiuj; tiiis iacreasecl extent of 
land without using inore water. This is an 
entirely diilerent case from the one with 
which we now have to deal. Here all the 
wator for irrigation purposes is taken from 
the tank of the plaintiff. Wo think that 
tliLS i^ a case in which, as svas observed in 
■V-i M L J 410' at p. 42D, in the circum¬ 
stances the burden was on tliodoverDmenb 
to show that the Inamdar iiad been storing 
in his tank more water than ho was entitled 
to under the engagement. In our case there 
was no allegation on the side of the Govern¬ 
ment that the level of the anicut con¬ 
structed across I’ppar in 1888 by the 
plaintiff was any higher than the level of 
the rubble stone anicut which it replaced. 
There was also no allegation that the 
dimensions of the supply channel from the 
anicut to the tank had been in any way 
increased. Unless the anicut level were 
raised or the dimensions of the channel 
increased, it would be impossible for the 
change to make any difference in the quan¬ 
tity of wator conveyed along the channel to 
the tank. The only possible improvement 
in the supply that could be occasioned by 
such a change would be the prevention of 
leakage, assuming that the old rubble stone 
dam was porous; but there is no proof in 
this case and no statement by anybody 
that the old rubble stone dam did in fact 
leak. In these circumstances we think it 
is clear that the case is governed by the 
principle of the Urlam case, 40 Mad 886.^ 
|The anicut and the supply channel having 
remained virtually unaltered the Inamdar 
is entitled to the water which runs down 
the channel into his tank and is entitled 
,'to use that in any way be pleases. He is 
not limited to the extent of wet cultivation 
which he was making at the time of the 
Inam Settlement (1867). 

The extent of the Inamdar’s right under 
Proviso 1 to S. 1, Madras Irrigation Cess 
Act, is governed by the physical dimensions 
of the supply channel and not by the actual 
quantity of water that might pass along the 
'channel. Even if it had been shown that 
a greater supply of water passed along the 
channel, nevertheless under the Proviso 
the quantity would obviously be variable 
according to the conditions of the season 
from year to year. 

2. Beorotary of State v. Ambalavaca Paudara 
Bannadhi, (1918) 6 A I R Mad 616=42 I 0 
697=33ML J416. 

8 . Balasorya Prasadhu Row v. Secretary of State, 
(1917) 4 A I R P 0 42=41 I 0 98=40 Mad 
886=44 I A 166 (PO). 


. Mary Ponnammal A. I. R. 

With regard to Issue 2, it was found by 
the learned District Munsif and conffrmed 
by the learned Subordinate Judge that 
there was no agreement between the plain, 
tiff and the Government to the levy of 
water cess now objected to. This also is 
really a question of fact. The learned 
Government Pleader referred us to the 
correspondence which passed between the 
plaintiff and the Government in 1888 and 
subsequently and has asked us to say that 
it does imply an agreement. Bub we think 
it is equally possible to explain thiscorres- 
pondence on the assumption that both the 
Government and the plaintiff were under 
a misapprehension regarding the extent of 
the plaintiff’s rights. It is quite clear from 
the correspondence that the Government 
thought they would be entitled to levy 
water rate for any increased area brought' 
under wet cultivation after the improve¬ 
ment of the anicut. It is also quite clear 
that the plaintiff acquiesced in that view 
and thought that he would be liable to pay 
water rate for any such increased area. 
Bub this is not the same thing as saying 
that both the plaintiff and the Government 
agreed to the payment and the imposition 
of water cess. The learned Government 
Pleader was able to show that in 1891 the 
plaintiff paid an amount of one rupee per 
acre by way of water rate without pro- 
test and without taking any steps for its 
recovery. This however as both the loweri 
Courts have held, cannot estop the plain-| 
tiff from denying his liability. We may 
quote here the judgment of the Privy 
Council in Appeal No. 119 of 1931=64 
M L J 715.^ Dealing with a somewhat 
similar case, their Lordships made the fol¬ 
lowing observations: 

Tbe actioQ was brought, as has been said, by 
the trustee of the temple for a declaration that tho 
temple was not bound to pay cess. They had been 
paying cess (or some ten or fifteen yeare, but they 
said they bad paid it under a mistake as to their 
rights and they claimed repayment of the amount 
that they had paid. It is obvious that the 
amount which they were entitled to claim would 
be affected by the Limitation Act but as to that 
no question arises in this particular suit, tbe 
question being whether they ought to have paid- 
it at all. 

We think the case is really concluded by 
the findings of fact of both the lower 
Courts, namely that the plaintiff was not 
getting an appreciably larger supply after 
the construction of the ani cut in 1888 and 

4. Secretary of State v. Snbramanya Ayyar^ 

(1933) 20 A I R P 0 169=143 I 0 180=64 

M L J 716 (P 0). 
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that there was do agreement by the plain- 
tiff to pay water cess to which he now 
objects. The appeals must therefore fail 
and are dismissed with costs. 

C.R.k./b.d. Appeals dismissed. 
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Madhavan Nair and King JJ. 

C. V. Vytkianatha Iyer —Appellant. 

V. 

C. V. Varadaraja Iyer and others — 

Respondents. 

Appeal No. 548 of 1931, Decided on 
29th September 1937, against decree of 
Sub-Judge, South Malabar at Palghat, in 
0. S. No. 50 of 1928. 

Hindu Law—Joint family—Family property 
—Mere exiitence of nucleus of anceitral pro¬ 
perty will not raise presumption that subse¬ 
quent acquisitions of property by member are 
joint family property — To raise this presump¬ 
tion nucleus must be such as could have led to 
Subsequent acquisitions—There it no presump¬ 
tion in favour of blending. 

The mere ezistecce of nucleus of ancestral pro¬ 
perty will not by itself raise a presumption that 
the subsequently acquired properties of a member 
are joint family properties and hence will not 
shift the burden of proving that the properties are 
separate properties on the person alleging it to be 
so. To shift this burden on him, it must be proved 
that the nucleus was of such a character, as, taking 
into consideration the surrounding circumstances, 
could have led to the subsequent acquisitions with 
its help. The presumption is against blending and 
it is only natural for a person to keep his self- 
acquired properties separate from the joint family 
property, meeting the expenses of the joint family 
from the joint family property. This being so, the 
mere failure of a member to keep separate accounts 
of bis earning will not raise a presumption in 
favour of blending : Case lato discussed. 

[P 846 0 1, 2: P 847 Cl] 

T. M. Krishnaswamy Iyer and F. 8. 

Eamachandra Iyer—/or Appellant. 

P. S. Narayanaswamy Iyer — 

for Respondents, 

M&dhETftH Nftip Ji — One Varadaraja 
Iyer died on 7th February 1925 leayiog 
moveable and immovable properties worth 
about Bs. 20,000. DefendaDt-appeUaut 1 
is his son, and the plaintiff is the son of 
defendant 1. Varadaraja Ayyar executed 
two wills, Ex. LX in 1912 and Ex. B in 
1922. By the second will he revoked the 
first one. Under the first will his properties, 
described as bis eelf-acquisitions and addi- 
tioDB therefrom, were given to defendant 1. 
Under the second, a life interest in half the 
estate was given to defendant 1 while the 
balk of his estate was beqaeathed to the 


plaintiff. The suit out of which this appeal 
arises was instituted by the plaintiff to 
declare that the plaintiff and defendant 1 
are entitled to a life interest in two equal 
shares over the suit properties with a 
remainder over to the plaintiff and his 
sons, to call upon defendant 1 to render a 
full account of the entire estate left by 
the testator and in exclusive possession of 
defendant 1 and pass a general administra. 
tion decree against him, These declarations 
are asked for on the basis of the second 
will which dealt with the suit properties as 
the self.acquired properties of Varadaraja 
Ayyar. The plaintiff has also an alternative 
claim. He stated that if the will is not 
valid he may be given bis half-ahare of 
the properties free from encumbrances and 
with mesne profits. Defendant 1 attacked 
the validity of the second will. He stated 
that the will is nob valid, that the pro¬ 
perties are joint family properties and not 
his self-acquisitions, that Varadaraja Iyer 
had no right to make the will, that be is 
not liable to render accounts, that he has 
spent large sums on litigation and that he 
has no objection to a partition. Defendant 2 
is the mother of defendant 1. She is a 
legatee under the will. Defendant 3 is the 
daughter of defendant 1. She is also a 
legatee, and defendants 4 and 6 are tenants 
in possession. 

The main question for decision is wbe- 
tber the second will is valid, and this in its 
turn depends on the question whether the 
plaint properties are the self-acquisitions of 
the deceased Varadaraja Ayyar or are to 
be treated as joint family properties over 
which he bad no disposing power. The 
case of defendant-appellant 1 is that all the 
properties standing in the name of Varada¬ 
raja Iyer were acquired by him with a 
nucleus of family funds, that his "earnings 
were freely thrown in the common stock 
and they all became by mingling with other 
joint family funds part and parcel of the 
joint family propertiesor in other words, 
that the suit properties were acquired by 
a blending of bis own earnings and the 
amount which he got as ancestral property. 
The case of the plaintiff is that the pro- 
perties are the self-acquisitions of Var^a. 
raja Iyer and that no portion which he 
got from his family was utilized by him 
in acquiring them. The question is which 
view is the right one. 

The learned Subordinate Judge on a 
oarefol ooneideration of the oircumetanoes 
came to the oonolusioo that it cannot be 
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said that tho properties acquired by Varada. 
raja Tver are joint family properties, that 
thoui^h thoie was a nucleus of ancestral 
])rnpf‘rty it was not proved that tho pro- 
wliich ho acquired can bo traced to 
the nucleus and that there is nothioj* in 
the ovidencQ to show that Varadaraja Iyer 
lilonded his private earnings with tho ances¬ 
tral property %vhich camo into his posses- 
aion. In the circumstances ho hold that 
tho suit properties wero the self-acquired 
properties of Varadaraja lyor and on that 
basis Ravo tho plaintiff the main declaration 
asked for by him. It is not necessary for 
tho purposes of this appeal to refer in detail 
to tho various other subsidiary reliefs as 
the findings on them were not seriously 
attacked before us. We may also state that 
defendant 1 challenged the will on the 
ground that it was obtained by fraud and 
undue influence exercised by the plaintiff 
on Varadaraja Iyer, but the Subordinate 
Judge held that this plea was not made out 
and it has not been pressed before us in 
appeal. Another plea raised by defendant 1, 
that the streedhanam funds of his mother 
were also used in the acquisition of the 
properties, was negatived by the Subordi- 
Date Judge as there was not any evidence 
to support the allegation that she bad any 
streedhanam funds, and this also has not 
been pressed before us. 

The main argument urged in appeal is 
that a nucleus of joint family property 
came into the bands of Varadaraja Iyer, 
that be did not keep separate accounts 
of the income he derived from the family 
properties and his own private income, that 
once a nucleus has been proved, the pre¬ 
sumption of law is that all the properties 
standing in the name of Varadaraja Iyer 
are joint family properties, that if the plain, 
tiff claimed these as separate properties the 
burden of proving the same was on him 
and that the lower Court went wrong in 
the circumstances disclosed in the case in 
thinking that the burden of proof lay on 
the defendant and not on the plaintiff. It 
may be stated here that the judgment 
makes it clear that in the opinion of the 
Subordinate Judge, in the circumstances of 
the case the initial burden of proving that 
the properties are not the self.acquired pro. 
perties of Varadaraja Iyer lay on the defen- 
dant. It is argued that there is no such 
foundation for any such presumption. 

The evidence in the case lies within a 
brief compass. We will flrat refer to the 
nucleus of ancestral property that came 


into the hands of Varadaraja Iyer. Varada. 
raja Iyer had an elder brother named 
\ enkateswara Pattar. They were members 
of an undivided Hindu Brahmiu family 
governed by the Mitakshara law. Varada. 
raja Iyer was born in 1843. He was in 
Government service for about 12 or 15 
years. He himself stated in a deposition 
given by him in 0. S. No. 64 of 1892, 
Ex. 12, that he was in the employ of the 
Government for about 14 years. He worked 
as an Overseer from 1870 to 1880: see 
Service Register Ex. 2. The evidence does 
not show when he left the Government 
service. He was drawing a salary of Rs. 60 
per month. In 1875 Varadaraja Iyer and 
bis brother effected a partition. A sum of 
Rs. 400 due from one Vellaya Mootham, 
was given to Varadaraja Iyer. He was 
allowed to appropriate a further sum of 
Rs. 300 belonging to the family which was 
in bis hands. He was also paid some cash. 
On the whole the total amount that came 
into the hands of Varadaraja Iyer under 
the partition was Rs. 2630. A portion of 
the house bad been set apart to the mother 
of the parties according to the partition 
deed and it recited that after her death 
Varadaraja Iyer should be given a sum of 
Rs. 500 for his share of the house. This 
sum of Rs. 500 also came into the hands 
of Varadaraja Iyer after the death of bis 
mother but long after the acquisition of the 
suit properties. Thus it will be seeu that at 
the material period the nucleus of ancestral 
property which Varadaraja Iyer had in his 
bands was a bare sum of Bs. 2630 and 
nothing more. It may be mentioned here 
that the original family house which went 
to the share of Varadaraja Iyer's elder 
brother Venkateswara Pattar who died 
issueless came into the possession of Varada- 
raja Iyer as reversioner after the death of 
his widow. 

We will now briefly refer to the propsr- 
ties which were acquired by Varadaraja 
Iyer and how ho acquired them. The parti¬ 
tion, as already stated, was in 1875. On 
7th June 1877 Varadaraja Iyer advanced 
Rs. 2000 to one Raman Nair under a 
simple mortgage bond Ex. 4. The bond was 
satisfied as may be seen from an endorse¬ 
ment on it. This bond was secured from 
Raman Nair’s nephew by defendant 1. He 
says tho money got under the partition 
was invested by his father under Ex. 4. 
Beyond the fact that a sum of Rs. 2000 
was given to Raman Nair there is no 
evidence to show what became of the money* 
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It is not clear from the evidence ^ho made 
the endorsement or when it was made. 
There is no evidence to show whether any 
portion of this money was utilized by 
Varadaraja Iyer in buying the properties 
which will be referred to presently. If 
Varadaraja Iyer had no personal income or 
if the private properties were acquired 
more or less at the time when this money 
was got back, it may be said that the 
nucleus of ancestral property was used in 
the acquisition of some portion of the suit 
properties. As will be seen presently, the 
suit properties were acquired from time to 
time during various years, and the con. 
nexion between the nucleus of ancestral 
property and the new properties acquired 
has not been, nor can it be established by 
the evidence in the case. On 11th June 
1879, Varadaraja Iyer advanced Rs. 1500 
to one Puthiyedath Mana Narayana Nam. 
budri: see Ex. 5. On 24th March 1881 he 
increased this sum to Rs. 4500. On 17th 
November 1881 he paid another Es. 500. 
A sum of Bs. 2570 more was paid in cash 
and the jenm properties belonging to the 
Mana were sold to Varadaraja Iyer under 
the jenm deed dated 1884, Ex. 10. Thus 
between the years 1879 to 1884, Varada. 
raja Iyer acquired jenm property worth 
Es. 9000. This is one of the properties 
dealt with under the will. Next year, on 
30th October 1885, Varadaraja Iyer bought 
a house for Bs. 2000. This was afterwards 
sold and with the sale proceeds a kanom 
property known as Pallateri Nilom was 
acquired. In 1895, Varadaraja Iyer pur. 
chased another kanom property known as 
Payyathankannu estate for Es. 2750. Out 
of this, a sum of Es. 1500 was advanced 
before 1885. Both these kanom properties 
were redeemed and the moneys are now 
lying in Court. Before 1892 Varadaraja 
Iyer owned a shop in the bazar of Palghat, 
and he had advanced a sum of Es. 4000 to 
one Kandappa Tharakan. His own deposi¬ 
tion already referred to shows that in 1892 
he was worth about Rs. 20,000. The pro. 
perties dealt with by Varadaraja Iyer as 
his self acquisitions in his will consisted of 
'what has been enumerated above, these 
being : (1) the jenm property bought for Es. 
9000 from Puthiyedath Mana, (2) Pythan. 
kannn kanom property, (S) Pallatheri kanom 
property, and (4) the house which be got 
on the death of bis brother’s wife, and also 
some moveables and cash. The question is 
whether the properties acquired by him 
osn be treated as his self-acquisitions or 


whether they should be treated as family 
properties. 

Now, the position is this: It is clear that 
Varadaraja lyor had a nucleus of ancestral 
property of Es. 2630. Ho w’as in the 
employ of the Government for about 15 
years drawing a salary of Es. 60 a month. 
He acquired the properties already referred 
to in the course of a few years. There is 
DO evidence that any portion of the ances. 
tral money which he bad with him went 
towards the purchase of any of those pro. 
perties. Admittedly Varadaraja Iyer did 
not keep any separate accounts of the 
income from the ancestral property or of 
his own private income. The appellant says 
that according to the decisions it must be 
held that the presumption is that Varada- 
raja Iyer combined his private earnings and 
the ancestral property which ho got, and 
blended the income arising from both and 
that he purchased the properties with the 
same. If this position is true, the defen. 
dant can rely on this presumption and the 
burden of proving that the properties were 
acquired with the private earnings will be 
on the plaintiff. The Subordinate Judge 
held that there is no presumption in favour 
of blending of the two properties; that it 
should be held that the ancestral property 
was used for the maintenance of the family 
and for other family expenses and that the 
private earnings went towards the purchase 
of the property which must therefore be 
treated as self-acquisitions of the testator. 

First, we will deal with the presumption 
of law arising in the above circumstances. 

A large number of decisions of this Court 
as well as of other Courts including a few 
of the Privy Council were brought to our 
notice in this connexion. The decisions 
relied on in support of the lower Court’s 
position are these: In 27 M L J 677^ it 
was held by Wallis and Sesbagiri Iyer JJ. 
as follows: 

Under the Hlado law mere living together of 
the members of a family will not make them joint 
owners of properties acquired by each individual 
member. There must have been a nucleus of ances¬ 
tral property which was utilized for the purpose of 
making the subsequentacquisitionsor the members 
must have thrown thoir joint earnings into the 
hotchpot with the intention of giving up their 
individual rights in them. 

Then the learned Judges quoted the 
following two observations of Cbamier J. 
in 33 AU 677,^ _ 

1. Narayana Bao v. Asseshamma, (1916) 3 A I R 

Mad 436=36 10 88=37 M L J 677. 

3. Bam KUben Das v. Tanda Mai, (1911) 88 All 

677=101C 648=8 A L J 738. 
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1. Therein nn nr..>umptioQ thit property found 

in thepo'So-'i'jij of ;iiiy oue member is joiut family 
propertv unless it is shown that the family as such 
posse'^l■r] it loiist, soEQo property. 

2. I’ « Hilly when a person alleging tbatthepro¬ 
pertv i- .uicostral property proves that there was a 
nucleus .4 ancestral property by means of which 
'.tiicr property might have been acfiuired. it is for 
tile party alleging self-acquisition to prove that it 

wa. acquired without anv aid from the family 
estate ; 

and stated that they agreed with these pro¬ 
positions. The learned Judges also referred 
to the decision in 3 M I A 229.^ Both 
these decisions, 33 All 677* and 3 M I A 
229,^ wore relied upon by the appellant’s 
learned counsel, and we will deal with them 
separately. For the present we will only 
observe that 27 M L J 677^ is authority 
for the position that it is only when a per. 
son alleging that the property is ancestral 
property proves that there was a nucleus 
by means of which other property may 
have been acquired, that the burden is 
shifted on to the party alleging self.acqui¬ 
sitions to prove that the property was 
acquired without any aid from the family 
estate. In 16 M L W 936‘ it was held by 
Spencer and Devadoss JJ. that where a 
father who obtained on partition with his 
brothers lands valued at Rs. 200 and bur. 
dened with debts to the extent of Rs. 500 
subsequently acquired with his income as 
dubash property worth Rs. 40,000, the 
nucleus was nob sufficient to impress the 
subsequently acquired property with the 
character of joint family property. It was 
pointed out that the nucleus required for 
impressing a joint family character on the 
acquisitions of a member of the joint family 
must be of such value as could have reason, 
ably formed the basis of such subsequent 
acquisitions. In A I R 1927 Mad 38^ 
Krishnan and Venkatasubba Rao JJ. 
observed as follows: 

While there is a presumption that a Hindu 
family is joiut until the oontraiy is proved, there 
is no presumption that a Hindu family is posses- 
sed of property. The party alleging that the pro¬ 
perty held by any individual member of a joint 
family is joint family property must show that 
the family was possessed of some property with 
the aid of which the property in question could 
have boon acquired. If this is shown, and only 
then, the onus shifts to the party alleging self- 
acquisition to affirmatively make out that the 
property was acquired without any aid from the 
family estate. 

3. Dhuram Das Panday v. Mt. Shama Soondree. 

(1841-46) 8 M I A 229=6 W R 43 (P C). 

4. Vadamalai v. Subramania, (1923) 10 A I R 

Wad 262=71 1 C 130=16 M L W 936. 

5. Kannammal v. Rama Thilakammal, (1927) 14 

A I R Wad 38=97 I 0 682. 


In A I R 1930 Mad 662® Anantba. 
krishna Iyer J. discussed most of the rele. 
vant cases bearing on the question and 
pointed out as follows : 

In some cases it is mentioned that mere posses¬ 
sion of joint family property by a joint Hindu 
family would raise a presumption of law that all 
the property in the possession of a coparcener is joint 
f.imily property. I should like to observe that the 
above position would be strictly correct only if the 
joint f.imily property possessed by the joint Hindu 
family was such as would have enabled and led 
to the acquisition of the other property. If having 
regard to the nature of the income from the 
admitted joint family property or otherwise the 
same could not have possibly helped in or led to 
the acquisition of subsequent property, then there 
is no presumption that the subsequent property 
is joint family property. 

In 1930 M W N 1016' the question of 
onus in cases like the present was thus 
deait with by Sundaram Chebty J. : 

Where the question is whether an item of pro¬ 
perty in the name and in the possession of a 
member of a joint family is his own self-acquisi¬ 
tion or the family property, there is the initial 
burden of proof on the party setting up that it is 
family property, to show the existence of ances¬ 
tral or joiut family nucleus by means of which 
the property in question may have been acquired, 
Where the existence of ancestral or joint family 
nucleus is proved and it is such as would reason¬ 
ably bo taken to have contributed to the acquisi¬ 
tion in question, or the acquisition is ordinarily 
traceable to such nucleus, to some extent at least 
it would be presumed to be joint family property 
unless it is affirmatively shown by the other side 
that the source of the purchase money was 
altogether different, and quite independent of the 
family nucleus, or that such nuoleus was In¬ 
capable of contributing anything to the purchase. 

Id 35 M L W 30® the following observa¬ 
tions were made by Venkatasubba Rao 
and Pakenham Walsh JJ. : 

The plaiutifi puts bis case thus : Soma pro¬ 
perties fell to the share of Gubbiah at the parti¬ 
tion; it must be therefore assumed that he 
purchased the items in question from the income 
of those properties. In other words the contention 
is that when it is shown that a Hindu father was 
possessed of some ancestral property, all his subse¬ 
quent acquisitions must be presumed to be joint 
family property. With this contention we cannot 
agree. 

And the learned Judges referred to the 
cases we have already mentioned. 1937 
M W N 835,° (1937) 1 M L J 364^° and 

6. Sankaranarayanan v. Tangaratna, (1980) 17 

AIR Mad 662=126 I C 609. 

7. Satebidanandam v. 8ubbaraju, (1930) M W N 

1016. 

6. Ramiah v. Mabalakshmma, (1931) 136 I 0 
205=35 M L W 80. 

9. Narayauaswami Mudaliar v. Ratnasabbapatby 
Mudali, (1938) 25 A I R Mad 1S6={1937) 2 
M L J 906=1937 M W N 835. 

10. Sandanam Filial v. Somasundaram Oheitiar, 
(1987) 24 A I R Mad 436=169 I 0 326= 
(1937) 1 M L J 364. 
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45 M L W 422“ are recent pronouncements 
by this Court on this question. The facts 
of the first of these decisions are somewhat 
like those of the present case and the ques¬ 
tion of the burden of proof is discussed by 
Varadachariar and Horwill JJ. at consider, 
able length. In that case, one S was making 
a very substantial income from his profes- 
sion as a native medical practitioner. At 
the partition between S and his coparceners 
he obtained only certain immovable pro. 
parties the annual income from which 
was below Rs. 200. He had a large family 
to maintain and the maintenance of the 
family alone must have cost a great deal 
more than the income derived from the 
ancestral properties. His income from the 
profession must have contributed largely 
to the accumulation of wealth. S maintain, 
©d no accounts. In these circumstances it 
was held (l) that the onus lay upon the 
person who pleaded that what was at any 
particular moment the separate property 
of a member of a joint Hindu family had 
at some later stage ceased to be so, to 
establish that it has been so dealt with as 
to have lost its separate character; (2) that 
plaintiffs could not succeed upon the mere 
circumstance that S kept no accounts and 
that it was not known how he dealt with 
the two sets of income; (3) that there was 
no reason to presume that S's separate 
earnings were spent on the maintenance of 
the joint family and that the income from 
the joint family vsrent in whole or in part 
into the investments. There is no presump¬ 
tion in favour of blending. The presump¬ 
tion, if any, can only be of fact to be drawn 
in the light of all the surrounding circum¬ 
stances and in accordance with what is 
described in S. 114, Evidence Act, as the 
common course of human conduct. In (1937) 
1 M L J 364^® Varadachariar J. followed 
his previous decision in A I R 1937 Mad 
835,^^ and the proposition was repeated 
that it is only after it is shown that the 
family was possessed of some property 
with the aid of which the property in ques- 
tion could have been acquired, that the 
onus shifts to the party alleging self-acqui- 
sition to affirmatively make out that the 
property was acquired without any aid 
from the family estate. In 45 M L W 422“ 
the same principle was once again asserted. 

Vookataramayya v. Sesbamma. (1937) S4 
A IB Mad 586=170 1 0 107= I L B (1987) 
Had 1013=46 U L W 493. 

U. Kupposwami Mndaliar v. BangaDatba Mada* 
Uar, (1987) 34 A IB Mad 886. 


lu A I R 1928 Lah 397^^ it was held that 
there is no presumption that the members 
of a joint Hindu family possess their self, 
acquisitions as joint coparcenary property 
and that all acquisitions by members of a 

are prima facie partible 
and the burden of proof lies on those who 
assert to the contrary. In A I R 1935 All 
67“it was held thatthere is no presumption 
that a particular property is joint family 
property having been acquired with the aid 
of family funds. The question of presurap. 
tion in cases like the present is thus dealt 
with : 

Where it is proved or admitted that a joint 
family possessed such nucleus as could lead to the 
acquisition in question, it may be presumed that 
the later acquired property belongs to the joint 
family, having been acquired with the aid of the 
nucleus. Mere existence of a nucleus, however 
small or insignificant, is not enough. It should be 
shown to be of such a character as could reason¬ 
ably be expected to lead to the acquisition of the 
property alleged to be a part of the joint family 
property. 

The learned counsel for the appellant 
relied mainly on the decisions in 17 M L J 
184,33 All 677= and 46 Mad 373‘“ in 
support of his contention that when the 
existence of a nucleus of ancestral property 
is proved, all the subsequent acquisitions 
must be presumed to be joint family pro¬ 
perty and that the burden of proving that 
they were self.acquired and not acquired 
with the family funds lies on the person who 
makes such an assertion. On examination 
it will be found that these cases do not 
support him. In 17 M L J 184“—the same 
case is reported as a foot-note in 34 Mad 
262—the two salient features were that the 
family lived joint in one house and there 
was a nucleus of joint family property. 
The character of the Worli property (that 
is the nucleus of the joint property) was 
undisputed in the Bombay Court. The 
following observations of the Privy Ooun. 
cil with respect to this property explain 
the nature of the decision : 

Tbe efleot of the appellauts in the present 
appeal bas bsen to disparage the importance of 
the Worli property in comparison with the exist- 
ing estate. This argument bowever is deprived of 
much of its force by the fact that the comparison 
is with the enhanced value of the more recent 

13. Kanshl Bam v. Shankar Das, (1928) 16 A I B 

Lah 397=1111 C 596. 

14. Baraj Kumar v. Jagannatb, (1986) 93 A I B 

All 67=16210 641. 

16. Anandrao v. Vasantarao, (1907) 17 M L J 164 

=34 Mad362n (F 0). 

16. Rajangam Ayyar v. Rajangam Ayyar, (1933) 

9 AI B P 0 366=69 1 0 128=60 I A 184= 

46 Mad 878 (P 0). 
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acquisitions and their Lordihips find sufficient 
evidence tint the Worli property was of substan* 
tial value at;d when it was sold some of the pro¬ 
ceeds wt.rc U'cd in defraying the cost of rebuilding 
tl)'' Tji.w bouse in which the joint family lived. 
'J'hi.- iiig so. a nucleus exists and the family is 
join'.. The onus is therefore on the p.irty setting 
up a oa^e of sop.jrate estate. 

Tbo meaninj* of their Lordships’ state- 
niont is clear. The ancestral nucleus was 
of such substantial valuo that it may well 
have contributed to the acquisition of the 
jiroperty iu questiou. As their Lordships 
gay, as just stated, that some of the pro. 
ceeds of its sale was used in defraying tbo 
costs of rebuilding the new building in 
which the joint family lived. In such cir. 
cumstances, the burden of proving that the 
property is separate will bo on the party 
setting it up according to the decisions 
noted al)ove. It also appears in that case 
that the evidence of the tenor of family life 
proved tho use of all the property as joint 
family property. 33 All 677," as already 
mentioned, is referred to in 27 M L J 677^ 
and the two propositions laid down by 
Chamier J. have been accepted by this 
Court. Tho second proposition amplifies the 
first and lays down the law which has been 
accepted by this Court not only in 27 
M L J G77* but also in the subsequent 
decisions. In 3 M I A 229^ the passage 
relied on is, "It is allowed that this was a 
family who lived in commensality, eating 
together and possessing joint property." As 
pointed out in 27 M L J 677^: 

Tbo Judicial Committee laid down that uodcr 
these circumstauces the mere fact that purchases 
were made in the names of individual members of 
tbo family was notevidenceof separate owneriibip. 

Evidently the joint property must have 
been substantial in value. Neither 33 All 
677" nor 3 M I A 229,^ in tho opinion of 
the learned Judges, ran counter to the pro¬ 
position which they laid down in that 
case, namely that it is only when there is 
ancestral property by means of which other 
property may have been acquired that the 
burden is shifted on the party alleging self, 
acquisition to prove that the property was 
acquired without any aid from the family 
estate. The observations of their Lordships 
of the Privy Council in 46 Had 373*“ at 
page 381, that 

tbo learned Judges of the High Court were how¬ 
ever perfectly right in the view that the onus was 
on the defendant to establish that tho properties 
he claimed as tbo self-acquired properties of bis 
father, Kiiebnior, bore that character, 

must be understood in the light of the 
^special facts of the case. Having regard to 
,’fch 0 principles laid down in the above deci. 


sioDs, the mere proof by the defendant that 
his father had with him ancestral property 
of Es. 2630 will not by itself shift the bur- 
den on to the plaintiff of proving that 
the subsequently acquired properties were! 
acquired with his private earnings. The 
defendant to shift the burden on the plain, 
tiff will have also to prove that the ances¬ 
tral property was such that by its means 
his grandfather may have acquired the 
subsequently acquired properties. In the 
light of the decisions the presumption is 
against blending. As pointed out in 25 Had; 
351,*' with respect to an income derived 
by a Hindu widow from her husband's 
estate, the reasonable presumption to make 
in respect of any person having income at 
his or her disposal is that he or she had the 
income at his or her absolute disposal 
unless there is evidence to the contrary. 

Thequostion in tho presentcase therefore 
is, has the defendant succeeded in show, 
ing whether this sum of Rs. 2630 could 
have contributed towards the purchase of 
the suit properties. The Subordinate Judge 
is emphatically of the opinion that the 
circumstances of the case show that after 
meeting all the expenses of the family, 
ordinary and extraordinary, nothing would 
have been left in the hands of Varadaraja 
Ayyar to purchase the suit properties, and 
we agree with him in that view. The joint 
family of which Varadaraja Ayyar was the 
head consisted of himself, his wife and his 
two children. His elder son died early. 
Tho second child Ammu was born in 1870 
and was married in 1886 (see P. W. 3). 
Tho marriage expenses including the stree- 
dbanam and the making of jewels would 
undoubtedly have cost him some money. 
Varadaraja Ayyar had also to perform the 
upanayanam of defendant 1 and also his 
marriage. It is easy to conceive that large 
amounts must have been spent by him for 
the ordinary expenses of the family and 
also for the extraordinary expenses in con- 
nexion with the marriage, upanayanam, 
etc. It appears from the evidence that 
Varadaraja Ayyar has spent a large amount 
for the education of defendant 1 who ap¬ 
peared thrice for the Matriculation Exami¬ 
nation and failed, and he bad to maintain 
him also. Assuming that the sum of Rs- 
2630 would yield an interest of Bs. 260 a 
year, the learned Judge has shown m 
paras. 36 and 37 of his judgment that there 

17. Akkanna v. Venkayya, (1902) 25 Mad 861—1^ 

MLJ5. 
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would hardly be any sum left in the hands 
of Varadaraja Ayyar to buy the suit pro. 
parties. After all, he had only a sum of Rs. 
2630 and he had to meet the ordinary as 
well as the extraordinary expenses of the 
household from 1874 up to the date of the 
execution of the will. It is a pertinent 
question to ask, why should we assume that 
this amount was not spent away in meet- 
ing these expenses and it was reserved for 
the acquisition of family properties, while 
the monthly pay which he was getting was 
utilized by him for the ordinary and extra, 
ordinary expenses of the family ? The pre- 
isumption, as we have already stated, is 
against blending and it is only natural for 
a person to keep his self-acquired property 
separate from the joint family property 
meeting the expenses of the joint family 
from the joint family property. The learned 
Judge says: 

If a calculation should bo made of the amounts 
spent by him for ordinary as well as the extraordi¬ 
nary expenses incurred from 1874 up to the date 
of the execution of the will, it would be seen that 
these amounts far exceed this sum of Rs. 2630 
and a further sum of Rs. 500 which Varadaraja 
Iyer got from hia brother after the death of his 
mother and the Income that could be derived from 
this sum of Bs. 3130 annually. 


We accept this opinion having regard to 
the circumstances of this case. In both the 
wills it is stated that the properties are 
the self.acquired properties of Varadaraja 
Ayyar. Defendant 1 was his only son and 
was living with him at the time of the 6rst 
will. He was then evidently very fond of 
him as he left the main bulk of the pro¬ 
perty to him. His subsequent conduct and 
his marriage with a Nair lady must evi. 
dently have prejudiced him in his eyes and 
this obviously led to the revocation of the 
first will and the execution of the second one. 
The quarrels in the family to which a mass 
of evidence relates has very little bearing 
on the question we have to decide and it is 
not necessary to refer to that evidence. On 
the whole, having regard to the presump, 
tions of law and the evidence in the case, 


we cannot say that the learned Judge's 
opinion—conclusion that the suit properties 
have not been proved to be joint family 
Properties and that they must be held to be 
the self.acquired properties of Varadaraja 
Ayyar—is not borne out by the evidence. 
The other findings of the learned Judge 
have not been seriously disputed before us. 
In the result the appeal fails and is dis. 
QUBsed with costs. 

0.B.E./D.S. Appeal dimitsed. 
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Burn and Stodart JJ. 

Public Prosecutor — Appellant. 

V. 

B. V, Sabapathy Chetty —Respondent. 

Criminal Appeal No. 712 of 1937. De- 
cided on 7th .\pril 1938, against order of 
Sub-Magistrate. Orathanad. D'. 5th June 
1937. 

(a) Criminal P. C. (1898), S, 403 -- Persons 
acquitted or convicted cannot subsequently be 
retried at all for same offence. 

Section 403 does not say that a person who bas 
been tried and convicted or acquitted shall be 
acquitted if an attempt is made to prosecute him 
agaiu for the same oflence. It says that ho shall 
not be tried at all. [p 848 C 1) 

(b) Madras Local Boards Act (14 of 1920), 

Ss- 159 (1) and 207—Prosecution for failure to 
obey notice to remove encroachment —Acquit¬ 
tal does not bar prosecution for failure to obey 
fresh notice: Mad 513=67 M L J 873= 

AIR 1935 Mad 56=75.!? I C 322, Oi'erruled. 

It is not strictly speaking correct to say that the 
oflence under S. 207 consists in failure to remove the 
encroachment. Nobody commits an oflence under 
the Local Boards Act by mere failure to remove 
an encroachment. He only commits an oflence 
under S. 207 (1) when he fails to comply with a 
direction lawfully given. If a particular direction 
or requisition is not enforced, there is nothing in 
the Act that prevents the President from issuing 
another and if a prosecution is then launched, it 
is foe failure to comply with the second requisition 
and not for failure to comply with the first. The 
disobedience of the later notice is not the same 
oflence as the disobedience of the earlier notice, 
but a different and distinct offence. If the 
encroachment is really an encroachment the en- 
croachcr Is liable any time to receive a notice to re¬ 
move it, and an acquittal or conviction on a charge 
of disobedience of any one of such notices cannot 
be a bar to his being tried for disobedience of any 
other : 58 Mad 513=67 M LJ 873=A I R 1935 
Mad 56=1531 C 322, Overruled ; 1927 MWN 
645 ; AIR 1932 Mad 535 and AIR 1932 Mad 
537, Approved , AI R 1926 Mad 763. Rel. on. 

(P 848 0 2; P 849 0 1, 2} 

S. Parthasarathy — for Respondent. 

Burn J.— This appeal raises a question 
of some importance, and of rather frequent 
recurrence, on which there are conflicting 
rulings of this Court. The respondent is a 
resident in Orathanad in the District of 
West Tanjore, He is the owner of a shop 
by the side of a District Board road passing 
through the village, and be is alleged to 
have made an encroachment on the road 
by putting up in front of bis shop a tin. 
sunshade 11 feet long and 2 feet broad. On 
6tb February 1937 he was served with a 
notice, dated 2l8t January 1937, issued by 
the President of the West Tanjore District 
Board under 6. 159 (l), M^ras Local' 
Boards Act, requiring him to remove the 


1" Madras Public Prosecutor v. Sabapathy Chetty (Burn J.) A. L R, 


nucroachmont before 2l9t February 1937. 
All 0 f>ino that tho respondent bad failed to 
remove tho encroachment, the District 
Board Overseer, duly authorized by tho 
Prosiilont, prosecuted him in C. C.No. 118 
of B)37 on tho lile of tho Sub-Magistrate 
of Orathanad for an offonco under Sec. 
207 (l), Local Boards Act. When the case 
camo on for trial, the respondent pleaded 
that he had already been prosecuted in tho 
matter of the same encroachment in C. C. 
No. 295 of 1936 in tho same Court, that 
tho prosecution had been withdrawn by 
the ex-oflicio President, that he had there, 
upon been acquitted under S. 218, Criminal 
P. C,, and that tho previous acquittal was 
a bar to any further proceedings on tho 
same facts. The learned Sub.Magistrate, 
relying on tho decision of Pandrang Row J. 
in A I R 1935 ^lad 56^ acquitted tho res. 
pondent under S. 403, Criminal P. C. The 
learned Public Prosecutor has preferred 
this appeal. 

It is quite clear that the order of acquit, 
tal is wrong. If S, 403, Criminal P. C., is 
applicable, the respondent could not have 
been pub on his trial at all inC, C. No. 118 of 
Il937. Sec. 403 does nob say that a person 
|who has boon tried and convicted or acquit, 
ited shall he acquitted if an attenapt is made 
jto prosecute him again for the same offence. 
It says that he shall not he tried at all. 

That however is a minor matter; the 
important question is whether the previous 
acquittal in C. C. No. 295 of 1936 was a bar 
to the prosecution in C, C. No. 118 of 1937. 
The learned Sub.Magistrate is supported by 
the ruling of Pandrang Row J. on which he 
relied. He is supported also by the decision 
in 48 Mad 870^ in which the facts seem to 
have been exactly the same as in this case. 
On the other hand, as the learned Public 
Prosecutor points out, there are three deci. 
sions of single Judges against this view, 
and one decision of a Bench of two Judges 
expressly disagreeing with one of the rea¬ 
sons for the decision of Srinivasa Ayyan- 
gar J. in 48 Mad 870." Srinivasa Ayyan. 
gar J. held that a prosecution under Sec. 
207 (l) must be launched within three 
months after the disobedience of the notice 
under S. 159 (l), and that if this had not 
been done, the Local Board could nob 

1. Rangachariar v. Venkataswami Chetty, (1935) 

22 A I R Mad 66=1935 Cr 0 55=163 I C 322 

=36 Cr L J 311=58 Mad 513=67 MLJ 873. 

2. Ramanuja Obarlar v. Kailasam Iyer, (1925) 

12 A I R Mad 1067=87 10 969=26 Or L J 

1049=43 Mad 870=49 MLJ 386. 


extend that period of three months by the 
device of issuing a fresh notice in respect 
of the same encroachment. This view was 
overruled by Devadoss and Waller JJ. in 
49 Mad 880,^ where the learned Judges, 
(dealing with the precisely similar provi. 
sions of the District Municipalities Act) 
pointed out that the offence under S. 207 
(l), consists in tho failure to obeyarequi. 
sition issued by the competent authority”. 
This was followed by Wallace J. in 1927 
M W N 645‘ and referred to by Walsh J. 
in A I_R 1932 Mad 535'’ and in A I R 1932 
Mad 537.'’ In both these cases Walsh J. 
held that a previous acquittal or conviction 
does not bar a prosecution for disobedi. 
once of a fresh notice under S. 159 (l)even 
if the encroachor and the encroachment 
remain the same. As Pandrang Row J. 
observes in A I R 1935 Mad 56^ this point 
was not decided by Devadoss and Waller 
JJ. who expressly reserved it,saying: 

H a prosecution had been instituted on the first 
requisition and had failed or not been pressed, 
other considerations might come in, but the ques¬ 
tion does not .arise hero. 

With great respect to Pandrang Row J. 
we think that the correct view is that 
taken by Wallace and Walsh JJ. in the 
cases quoted. The offence is failure to com. 
ply with any direction lawfully given or 
any requisition lawfully made; it is not 
strictly speaking correct to say that the 
offence consists in failure to remove the 
encroachment. Nobody commits an offence 
under the Local Boards Act by mere 
failure to remove an encroachment. He 
only commits an offence under S, 207 (l) 
when he fails to comply with a direction 
lawfully given. As Waller J. observed in 49 
Mad 880,^ if a particular direction or 
requisition is not enforced, there is nothing 
in the Act that prevents the President 
from issuing another, and if a prosecution 
is then launched, it is for failure to com¬ 
ply with the second requisition and not for 
failure to comply with the first. If this is 
borne in mind, it follows, as Walsh J. held, 
that it makes no difference whether there 

3. Ramacbendra Cbetti v. Chairman, Municipal 
Council. Salem. (1926) 13 A I R Mad 763=96 
1 C 500=27 Cr L J 948=49 Mad 880=80 
MLJ 657. 

4. Narayana Ayyat v. Rakupayal, (1927) M W N 
645. 

6. Moidi Beacy v.Prasidenfc.TalakBoard,Manga* 

lore, (1932) 19 A I R Mad 636=1932 Or C 662 
=138 I 0 488=33 Or L J 626. 

6. Panchayat Board, Velgode v. Ohinna Venkata 
Reddi, (1992) 19 A I R Mad 637=1932 Cr 0 
626=188 I 0 491=33 Or L J 629. 
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has or has nofc been any previous prosecu¬ 
tion. Pandrang Bow J. fears that there is 
grave risk of persons being repeatedly 
harassed for the same offence, but this is, 
we think, not so. The respondent, when he 
V7a3 prosecuted for failure to obey the 
requisition issued in 1937, was not in fact 
or in law being again harassed for the 
offence which he was alleged to have com¬ 
mitted in 1936. He was being prosecuted 
for disobedience of the 1937 requisition, and 
it was no answer to that charge to say that 
he had been acquitted of the charge of dis- 
obedience of a requisition issued in 1936. 
We do not know why the prosecution in the 
-case of 1936 was withdrawn; it might have 
been for any one of many conceivable rea- 
-sons having nothing to do with the merits 
-of the case. The learned Public Prosecutor 
says that according to his instructions it 
was withdrawn because the Collector, as 
-ex-officio President, had given a license for 
the encroachment. If that is correct, and if 
the Board as at present constituted has 
decided that the encroachment must be 
removed, it is obvious that the respondent 
ought not to be able to avoid a prosecution 
•merely because he was acquitted in the 
earlier case. If on the other hand the 
former prosecution was withdrawn because 
the District Board could not prove that an 
enoroachment had been made, the Magis- 
trate could have dealt with the matter 
under S. 250, Criminal P. C. 

The view of Srinivasa Iyengar J. that the 
real offence in such cases is the 'encroaoh- 
ment, 48 Mad 870* at p. 873, was expressly 
dissented from in 49 Mad 880,* and we are 
-t)! opinion that the reasoning in the latter 
case is against the view of Pandrang Bow J. 
in A I R 1935 Mad 56.^ If it were correct 
io say that the offence is complete once 
there is failnre to disobey the notice, and 
that 

‘another separate and distinot ofience is not 
brought iuto being by the issne of a sobseqaent 
notice when that notice is by the same authority 
to the same person and relates to the same 

-enoroachment, 

the learned Judges who decided 49 Mad 
880* could hardly have held, as they did, 
that the Muniolpal Council was entitled to 
'usue a second notice, more than three 
months after the disobedience of the first. 
Their decision is clearly based on the point 
that the offence consists in the failure to 
obey the requisition. All diffionlties vanish, 

We think, if this is kept in mind. The dig- 
obedience of the later notice is not the 
same offence as the disobedience of the 
1986 M/107 A 108 
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earlier notice but a different and distinct 
offence. If the encroachment is really an 
epcroachmenb the encroacher is liable any 
time to receive a notice to remove it, and, 
acquittal or conviction on a charge of dis. 
obedience of any one of such notices cannot 
be a bar to his being tried for disobedience 
of any other. The Magistrate to whom 
such a complaint is made must take the 
evidence and ascertain whether the direc. 
tion or requisition has been lawfully given 
or made, and whether it has been dis. 
obeyed. If he finds that the direction has 
not been lawfully given, the fact that there 
has been a previous prosecution and acquit, 
tal in respect of the same encroachment 
will be of great assistance to him in deciding 
whether he will or will not use his powers 
under S. 250, Criminal P. C. We set aside 
the order of acquittal and direct the Sub. 
Magistrate to dispose of the case according 
to law. 

C.B.K./d.S. Order set aside. 
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Leach C. J. and Madhavan Nair J. 

A. N. Chockalingam Chetiiar — 

Appellant, 
v. 

V. T. Sp. Muthukaruppan Ghettiar and 
others — Respondents. 

Appeal No. 379 of 1933, Decided on 
29th March 1938, against decree of Sub- 
Judge, Devakottah, in 0. S. No. 122 of 
1931. 

^ (a) Hindu Law—Partition—Content decree 
in partition suit does not put an end to joint tta* 
tut when termi of decree are not carried into 
effect and members continue to live together. 

A decree passed by coDsent in a partition suit 
between members of a joint Hindu family does 
not put an end to the joint status of the members 
when the terms of the decree are never carried 
into effect and the members of the family oonti* 
nae to live together and regard themselves as still 
joint, having abandoned their intention to sepa¬ 
rate : AIR 1922 P C 228 and A I B mi P 0 
138, Ref. [P 860 0 1; P 861 C 2; P 852 0 1] 

(b) Hindu Law — Joint family business — 
Manager of trading family entering into part¬ 
nership with stranger for carrying on same 
kind of business-Members of family are liable 
to extent of their interest in family property for 
debts binding on manager. 

No doubt, a contract of partnership by a 
manager does not ipso faoto make the other mem¬ 
bers of the family partners but where the manager 
of a trading family enters Into a partnership with 
strangera for the purpose of carrying on the same 
Uod of boslneaa, the members of the family, minoe 
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- r i.iborwi-o, Uccme liiillc to the extent of their 
ini- rests in the [.in.ily property for the debts liiid- 
iin’oti U)'.' i:..r in Ibe partnership business. 

Wbero tb'' ni- nU.er happens to bo a son of the 
inune-r b - i- ,il,-u lialile under the pious obliga¬ 
tion ml- . I. (ise lau> rc/erred. [P 852 Cl, 2; 

P &o3 C ij 

S. \ ei)katoda Ayyanfiar—/or Appellant, 

C. S. Yeukatachariar and B. Kesava 
Ayyaugar for liespondenls. 

Judgment. — This appeal raises two 
questions. One is whether the minor mem. 
boi-3 of a tradiDR family can be hold liable 
to the extent of their interests in the 
family properties for debts incurred in a 
business carried on by the father in part- 
nership with strangers. The other question 
lis whether a decree jiassed by consent in a 
Ipartitiou suit puts an end to the joint 
istatus, uotwitbstaoding that the terms of 
the decree a^o never carried into effect and 
the members of the family continue to live 
together and regard themselves as still 
being joint. 

The appellant is the son of one Naraya¬ 
nan, a Nattukottai Chettiar, who died in 
1927. Narayanan had two wives, Unna. 
malai and Alamelu. By Unnamalai he 
had three sons, A. M. A. N. Annamalai 
Chettiar (respondent 3). A. M. A. N. Nate- 
san alias Chidambaram Chettiar (respon. 
dent 5), and A. M. A. N, Sambandam 
Chettiar (respondent 6). By Alamelu he 
had four sons. The eldest. Annamalai. pre¬ 
deceased his father and the youngest Yoga, 
nandam was given in adoption. The other 
two sons are the appellant, and A. M. A. N 
Subbayya Chettiar (respondent 7). Many 
years ago Narayanan founded a money 
lending business with his brother at Kaula 
Lampur in the Federated Malay States 
Afterwards they separated and on the 
partition of the family properties the Kaula 
Lampur business fell to the share of Nara- 
yanan, who carried it on until his death 
for the benefit of himself and his sons. 
This business was continued after his 
death and it is not disputed that it must 
be regarded as a family business. In 1907 
there was a disagreement between the two 
wives of Narayanan with regard to their 
Btridhanam moneys and it would appear 
that Unnamalai wished to make certain 
that her sons would not be prejudiced so 
far as their shares in the family properties 
were concerned as tbe result of other sons 
being born to Alamelu. At this time the 
only son born to Alamelu was Annamalai 
As the result of the differences between 
the two wives a suit for partition was filed 


in the Court of the Subordinate Judge, 
Madura East, by the sons of Unnamalai, 
who were represented by their maternal 
grandfather Chidambaram Chettiar. This 
suit was numbered as 0. S. No. 28 of 1907. 
The defendants were Narayanan, Unna- 
malai, Unnamalai's daughter Unnamalai, 
Alamelu 8 son Annamalai and Alamelu, 
There does not appear to be any doubt 
that this suit was of a friendly nature. 
Narayanan, his wives and children were all 
living together at the time and continued 
to live together until his death. In fact the 
sons have always lived in the family house. 
On 30th September 1908 a decree was 
passed by consent in the partition suit. It 
declared inter alia that tbe sons of the first 
wife were to have a half share of the 
family properties, and the sons of the 
second wife, including the sons to be born 
thereafter the other half. The decree did 
not however result in the division of the 
family properties and can only be regarded 
as embodying arrangements to be carried 
into effect if and when a partition did in 
fact take place. In the course of his evi¬ 
dence respondent 3 stated that the move- 
able properties were divided, but as it is 
clear that he was untruthful on other 
points we are not prepared to attach any 
weight to his testimony, and it was not 
accepted by the learned trial Judge. I will 
return to this compromise decree later. 

After the partition suit had been settled,. 
Narayanan entered into a partnership witb 
respondents 2 and 4 for the purpose of 
carrying on a money lending business at 
Maubin in Burma under the vilasam of M. 
P. N. The capital contributed by Naraya- 
nan to this partnership must be deemed to 
have come from the common fund of the 
family. What the amount of the capital is 
does not appear. The books have not been 
produced and the appellant must share the' 
responsibility for this. It is common ground 
that the business was a very successful one- 
for many years and that Narayanan took 
part in its management during his life. On 
his death, it was not wound up, but conti¬ 
nued exactly as before, except that respon¬ 
dent 3 as the eldest son took his father's^ 
place in the partnership. It was not until 
tbe rebellion, broken out in Burma iu 1930, 
that the business ceased to prosper. 

In the course of its business the M. P< N> 
firm accepted deposits from customers and 
paid interest on the amounts so received. 
During tbe lifetime of Narayanan and is 
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tbe ordinary course of business respon. 
dent 1 deposited a sum of money with tbe 
firm. On 27th April 1930 it was calculated 
that there was due by the firm in respect 
of this deposit Rs. 10,126-9-6. for which a 
promissory note was executed by tbe firm’s 
agent and handed over to respondent 1. 
When he demanded payment, the firm 
failed to comply and respondent 1 was 
compelled to file the suit out of which this 
appeal arises. The defendants were Nara¬ 
yanan’s partners and his sons. Respon¬ 
dents 2 and 4, who with Narayanan 
founded the firm, pleaded that the firm’s 
agent had no power to accept the deposit. 
Respondents 3, 5 and 6, Narayanan’s sons 
by XJnnamalai, denied that they ever had 
any interest in the business. Their case was 
that their father merely represented him. 
self and his sons by Alamelu. The appel¬ 
lant and respondent 7 contended that they 
had no interest in the business and that 
their father entered the partnership on 
behalf of himself and his sons by the first 
wife. These defences all failed and the suit 
was decreed with costs, the liability of the 
appellant and respondents 5, 6 and 7 being 
limited to their shares in the family pro. 
perties. 

The decision of the trial Judge is chal. 
lenged by the appellant alone. He contends 
that the business of the M. P. N. firm can. 
not be regarded as being part of an ances¬ 
tral business and says that unless it can be 
80 regarded, he is under no liability to res¬ 
pondent 1. He asks the Court to hold that 
the family became divided as the result of 
the partition suit and that Narayanan did 
not enter into the M. P. N. partnership on 
behalf of himself and all his sons, but only 
on behalf of himself and his sons by Unna- 
malai. He says that even if Narayanan did 
enter into the partnership on behalf of all, 
the partnership was dissolved on his death 
ftnd it could not be continued so as to make 
him liable. For respondent 1, it is denied 
that the eflfeot of the partition suit was to 
divide the family. It is contended that the 
interest in the M. P. N. firna must be 
^garded as being part of an ancestral 
j^ness; but, if it cannot be so regarded, 

It is said that tbe family being a trading 
funily the M. P. N. business most be 
deemed to be part of tbe family business, 
which renders the minor members of the 
family liable to the [extent of their into, 
nets in the family properties. It is also 
^Kmtended that the appellant is liable under 
the pious obligation rule of Hindu law. 


The business here cannot be regarded as 
being ancestral. It is true that Narayanan 
and his sons are Nattukotfcai Chettiars and 
that their family traders money lending, 
but no business came to Narayanan from 
his forbears. So far as the evidence dis. 
closes his business career commenced in 
Kaula Lampur with the firm founded there 
by him in partnership with his brother 
and the only other business interest which 
he had was his interest in tbe M. P. N. 
firm. While in these circumstances it can. 
not be said that Narayanan carried on an 
ancestral business, it can be said that he 
managed a family business. This is accepted 
by tbe appellant, but he says that the 
family business came to an end with the 
compromise decree passed in 0. S. No. 28 
of 1907 as this decree dissolved the joint 
status. Wo do not agree. That decree made 
no difference to the position of the family 
at the time it was passed and as far as we 
know it has never been acted on, not even 
in part. In 44 Mad 740* the Privy Coun- 
cil found that a custom existed among the 
Natbukottai Chetties inhabiting certain 
villages in the Madura District whereby 
when a Chettiar during his lifetime of his 
first wife married another wife be appro¬ 
priated out of his property a part for the 
maiutenance of his first wife and that the 
property so appropriated descended to her 
son and that the test of the property was 
notionally divided, a half being allotted to 
the son or sons by the first wife and the 
other half to the son or sons by the second 
wife. There is no evidence of any such 
custom in the present case, but the judg. 
ment in 44 Mad 740* shows that in some 
parts of the Madura District there can be 
a notional division of property, and we 
consider that the evidence here discloses 
that this was the intention when tbe com. 
promise decree was passed. If the family 
separates, the separation will be deemed 
to continue unless it is shown that there 
has been a re.union, and a person who sets 
up a re.onion must prove it: 67 Mad 931 ’ 
But here we are concerned with a case 
where the members of the family never in 
fact separated and the members regarded 
themselves as being joint even after Nara. 
yanan’s death. Bxs. K and III show this 

1. PalADiappa ObeUiat 7. Alagaa Obetti, (1923) 

9 A IB P 0 338=64 10 489=44 Mad 740= 

48 I A 689 (P 0). 
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beyond doubt. Ex. K is an aflQdavit sworn 
by rospoiidont 5 on 12tb December 1927 
in support of an application to bring on 
the record of a suit which Narayanan had 
filed in the names of his legal representa. 
tives. Panis. 3, 4 and 5 of this aUidnvit 
road as follows : 

3 To tho said late Narayanan Cbettiar, bis first 
wife’s sons, viz (1) A. 8. Annatnaki Cbettiar, 
(2) A. N. Chidambaram Cbettiar, and (3) Minor 
Sambandam Cbettiar, a«od 16 vears, and his 
second wife’s sons, viz , (4) Minor A. N. Cbocka* 
ligam Cbettiar, (5) Minor A. N. Subbayya Chet- 
tiar. and (r>) Minor A. N Yoganandam Cbettiar, 
are the undivided sons of the late A. N. Narayanan 
Cbettiar and are the heirs who have succeeded to 
his estate by ’survivorship’ and arc his 'legal re¬ 
presentatives’. 

4. To the plaintiS A. N. Narayanan Cbettiar, 
deceased, except we sir persons, there are no other 
heirs. 


6. Therefore, it is just and necessary that sir 
persons mentioned in the petition, who are the 
sous of the plaiotiQ A. N. Narayanan Cbettiar, 
deceased, and who have succeeded to his estate by 
‘right of survivorship' and who are his 'legal re¬ 
presentatives' should be brought on record as his 
Togal representatives’, and the case proceeded with. 


There is here sworn testimony by a 
member of the family, who was giving 
evidence on behalf of the family, that Nara¬ 
yanan and his sons by his two wives con. 
stituted an undivided family. Ex, III is 
the application itself and contains similar 
statements. Taking into consideration the 
courao of events from the institution of the 


partition suit and the exhibits to which 
I have just referred, we are of the opinion 
that the partition decree was not intended 
to alter the joint status of the family. It 
did not in fact make any change and even 
if the intention was originally to divide the 
family, that intention must in the circum- 
stances be deemed to have been abandoned. 

When Narayanan embarked upon the 
M. P. N. partnership he did so as repre. 
senting the family. That did not, however, 
make the members of his family partners. 
It is well settled law that a contract of 
partnership by a manager does not ipso 
facto make the other members of the family 
partners: 28 Mad 344,^ 41 Mad 454^ 
30 M L J 241® and 41 M L W 224.® But 


3. Sokkaoadba VauDimuodar t. Sokkauada Van- 
nimundar, (1906) 28 Mad 344. 


4.Gangayya v. Vonkataramiah, (1918)6 AIR 
Mad 87 = 43 I 0 9=41 Mad 464=84 M L J 
271. 


6. Bamanathan Ghetti v. Yegappa Chetty, (1917\ 
4 A I R Mad 862=32 I 0 427=30 M L J 241; 
6. Krishna?aml Iyer v. Ramanadhan, (1936) 22 
AIR Mad 314=166 I 0 418=68 M L J 261 
=41 M L W 224. 


this does not mean that where a manager 
of the trading family enters into a part¬ 
nership with strangers for the purpose of 
carrying on the same kind of business, the 
members of the family are not liable to 
the extent of the family property for the 
debts binding on the manager in the part¬ 
nership business. That they are liable to 
this extent is pointed out in Mayne, Edn. 9, 
pp. 398 and 399, from which I will quote 
the following passage: 

On the other band, the manager of a trading 
family has wider powers than those of the 
manager of a uon-trading family. There is no 
deviation from the fundamental principle that 
what is done must be for the benefit or necessities 
of tbe family, but acts such as the incurring of 
debts and drawing of negotiable instruments are 
necessities to a trading family, which they would 
not be to a non.trading family .... But 
with a stranger partner the members of the family 
who are not actively engaged in the business have 
no contractual relation and they can seek no 
direct relief against him. To the creditors of the 
business they will be liable to tbo extent of their 
share of the family property embarked in the 
business ; and in the case of families whose here¬ 
ditary occupation is trade, this will be tantamount 
to saying that their liability extends to their share 
of the family property as a whole. The business is 
conducted on tbe credit of tbe whole family pro¬ 
perty, and that property is swelled by the profits 
of the business, and it would be impossible to say 
that any particular portion of the family property, 
less than tho whole, is to be regarded as specifi¬ 
cally allocated to tbo business. 

The hereditary occupation of Nattukottai 
Chettiea is money lending and th6 bueinesa 
which Narayanan, the manager of the 
family, embarked on with respondents 2 
and 4 was a money lending business. If, 
this is to be regarded as an extension of 
the family business — and we regard it as 
such—tbe appellant is liable to the extent 
of his share in the family properties for the 
debt due to respondent 1. In 30 M L J 241®i 
Coutts-Trotter and Srinivasa Iyengar JJ* 
pointed out that there may be many cases 
in which family property may in one way 
or other be available to the creditors of a 
partnership carried on by the manager 
with others, and the present case is in our 
opinion one of them. 

In 63 All 190,^ the Privy Council had 
to consider a case where an ancestral busi¬ 
ness of a Mitaksbara joint family bad been 
carried on in partnership with another 
person. Upon the retirement of the stranger 
partner there was a dissolution and wind¬ 
ing up of the partnership, but the b usiness 

7. Ramkrisboa Muraji v. Batau Oband, (1991) 18 
A I R P 0 136=132 I 0 613=63 All 190=68 
IA 178 (P 0). 
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■was carried on thereafter on behalf of the 
joint family in the same commodities and 
upon the same premises. This was held not 
to be a new business but a continuation of 
the ancestral business. In the present case, 
the business was not an ancestral one, but 
it was a family one and when Narayanan 
died the family continued to be represented 
in the business of the M. P. N. partnership 
by respondent 3, the eldest member of the 
family. It was not really disputed that upto 
Narayanan’s death the appellant was liable 
to the extent of his share in the family 
properties, bub emphasis was laid on the 
fact that Narayanan's death effected a 
dissolution of the M. P. N.'s partnership. 
If the members of the family were all liable 
during Narayanan’s lifetime, it is diilicult to 
see why they should not be liable after his 
death. The senior member of the family 
took his place in the partnership, and the 
firm continued to do business on the same 
basis as before. Moreover, Narayanan’s 
death made no difference so far as the debt 
due to respondent 1 was concerned as the 
debt had been incurred during Narayanan's 
lifetime. The learned advocate for the 
appellant has suggested that the present 
ease falls within the decision of the Privy 
Council in 54 All 564,^ but there their 
Lordships were considering a case where 
the manager had started a new business, 
not a case where the manager bad entered 
on an extension of the family business. 
Consequently we hold that the debt to 
respondent 1 was incurred in the course of 
the family business and that the appellant 
is liable to the extent of his interest in the 
family assets. His brother and his half, 
brothers accept this position so far as they 
themselves are concerned. 

We also consider that the appellant is 
liable under the pious obligation rule. It is 
said on behalf of the appellant that this 
was not pleaded and that the Privy Coun. 
oil refused to allow the question to be 
raised in 64 All 564,^ because it was raised 
for the first time before their Lordships 
and it involved questions of fact which h^ 
not been tried. That case was a very differ, 
ent one. It is impossible for the appellant 
in this case to raise the plea that this debt 
was incurred by Narayanan for his own 
immoral purposes or that it did not come 
within the category of a necessity. The 
debt represented a deposit made in the 

6. Benarei Bank Ltd. v. Harl Narala, (1933) 19 
AI B P 0 182=187 1 0 761=04 All 664=69 
IA 800 (P 0). 
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ordinary course of the family business. 
For these reasons we consider that the case 
has been rightly decided by tbe trial Court, 
and tbe appeal must therefore be dismissed 
with costs. 

C.R.K./r.m. Appeal dismissed. 
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Madhavan Nair and Abdur 
Rahman JJ. 

Nama Nagayya — Petitioner. 

V. 

Kalle Narasayya — Respondent. 

Civil Eavn. Petn. No. 997 of 1936, Deci¬ 
ded on 26th April 1938, from decree of 
Dist. Munsif, Prodattur, D/. 25th March 
1936. 

Minor - Guardian de facto—Acknowledg. 
ment by — Limitation under S. 21, Limitation 
Act U not saved i 2i M L J 428—19 I C 362, 
Overruled. 

A de facto guardian cannot be considered to be 
a lawful guardian within tbe meaning of S. 21, 
Limitation Act, for the purpose of acknowledging 
a debt to keep it alive against the minor •, A I B 
1928ilad226. Foll.;A I B 1918 Cal 977, Bel. on; 
24 M L J 428—19 1 C 362, Overruled; A I B 
1917 Pat 510, Expl. [P 855 0 1] 

N, Vasudeva Rao — for Petitioner. 

V. Ramaswamy Iyer and V. Seshadri — 

for Respondent. 

Order op Reference. 

Venkataramana Rao J. — The ques- 
tion raised in this civil revision petition 
is one of importance. It is this: whether 
an acknowledgment of liability by a de 
facto guardian of a minor would be a valid 
acknowledgment on bis behalf under S. 19, 
Limitation Act, i. e. whether an ackuow. 
lodgment by a de facto guardian would be 
an acknowledgment by a lawful guardian 
within tbe meaning of 8. 21, Limitation 
Act. Id 24 M L J 428* Bakewell J. seems 
to have taken the view that a de facto 
guardian can be a lawful guardian within 
the meaning of 8. 21. This view was 
expressly dissented from in A I R 1926 
Mad 226^ by Kumaraswami Sastri and 
Curgenven JJ., but it is urged before me 
that the observation therein is only obiter 
because the learned Judges also held that 
the de facto guardian had no authority to 
acknowledge tbe debt, beca use the amount 

1. Tirappayya v. Ramaswaml, (1918) 34 M L J 

438=19 1 0 862=1918 M W N 864. 

3. Bamaiwamy ▼. Eaainatba, (1936) 16 A I R 
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‘hio under (.ho hand in queation in that case 
could have been paid out of the income and 
there wa? no nocessity to keep the debt 
alive. Mr. Kainaswami Ayyar has brought 
to iny notice the decision in 45 Cal 630,^ 
which takes the same view; but a dilleront 
view appears to have been taken in the 
Patna Tlif^h Court which is in consonance 
with the view of Bakewell J. Asthoques. 
tion is of frequent recurrence, it is desir. 
able that there should be a decisive ruling 
of a Bench on this point and I therefore 
refer this civil revision petition for disposal 
by a Bench. 

(In pursuance of the above Order of 
Reference, the Court delivered the follow, 
ing Judgment.) 


Madhavan Nair J. - The plaintiff is 
the petitioner. In this revision petition we 
are called upon to consider the question 
whether an acknowledgment of a debt 
made by a person described as de facto 
guardian of a minor would keep the debt 
alive against the minor which would other, 
wise become barred. The de facto guardian 
13 the .son of the sister of the grandfather of 
the minor. S. 19. Expln. 2, Limitation hot, 
says that an acknowledgment to be effec¬ 
tive against the person making it must be 
signed either personally or by an agent 
duly authorized in his behalf.” S. 20 
requires that effective payment must be 
made by the person liable to pay or by his 
agent duly authorized in this behalf. Sec. 
21 Limitation Act, explains the expression 
agent duly authorized in this behalf” and 
says 'in Ss. 19 and 20 'it' shall include in 
the case of a person under disability his 
lawful guardian, committee or manager 
etc.” This sub.soction was introduced be. 
cause there was a conflict of decisions as 
to whether a guardian of a minor was an 
agent within the meaning of Ss. 19 and 20. 
The question we have got to consider is 
whether the de facto guardian in the pre- 
sent case is an agent duly authorized to 
aoknowledge this debt on behalf of the 
minor. 


It may be stated at once that he is no 
a lawful guardian of the minor under th 
Hindu law, nor has he been appointed 
guardian by authority or by a will Th 
learned counsel for the petitioner in sup 
port of the contention that the de fact 
guardian is lawf ul guardian relied mainh 


3. Bireswar Mukorjee v. Ambika Charan Bhs 


on two decisions, one a decision of this 
Court and another a decision of the Patna 
High Court. The decision of this Court is 
reported in 24 M L J 428.^ That is a 
decision by a single Judge. In that case 
the learned Judge, Bakewell J.. was of opi, 
nion that a person who is acting as lawful 
guardian, though not legally appointed, can 
bind the estate for necessary purposes and 
that such a person is a lawful guardian 
within the meaning of S. 21. This decision 
no doubt supports the petitioner. The deci. 
sion in the Patna High Court is reported 
in 40 I C 809.^ In that case payment of 
money due under a mortgage bond was 
made by the de facto guardian of a minor 
ID order to avoid the immediate bringing of 
a suit on the bond against the minor. The 
question was whether the payment made 
would save the bar under S. 20 of the Act. 

The learned Judge has held that the de 
facto guardian would come within the des¬ 
cription of the term lawful guardian" in 
S. 21. This also supports the petitioner's 
case. The decision has got to be taken in 
connection with the facts of the case. Both 
these cases were considered by a Bench of 
this Court in a decision reported in A I R 
1928 Mad 226.^ In that case Kumara- 
swami Sastri J. who wrote the leading 
judgment dissented from the view of Bake- 
well J. in 24 M L J 428^ and explained 
the circumstances bearing upon the deci¬ 
sion in 40 I 0 809.* In that Patna case* 
fcho person who made the payment was no 
doubt the de facto guardian but the learned 
Judge pointed out that there was nothing 
tangible on the records to show that he 
was not the lawful guardian. Reference is 
made in the judgment to certain suits and 
orders where he was described as guardian 
and it was in such circumstances tbat the 
payment made by him would be an effeo- 
tive payment. Barring these three decisions 
no decision directly bearing on the ques¬ 
tion has been brought to our notice by the 
learned counsel. There is a decision of the 
Calcutta High Court reported in 45 Cal 
630^ which supports the contention of the 
defendant that a de facto guardian cannot 
be considered to be lawful guardian within 
the meaning of S. 21, Limitation Act. This 
case also has been considered by the learned 
Judges who decided the case in A I B 
1928 Mad 926.® We were referred to a 
series of oases by the learned counsel for 

4. Gita Prosad Bingh v. Ragho Singh, (1917) 4 
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the petitioner to show that alienations made 
by de facto guardians under the TTindu law 
were held valid if they were for tho beneht 
of the minor. None of those cases have 
any bearing on the question. We are not 
concerned with the question whether the 
alienation should be binding or not. 

The question we have to consider is 
whether the person described as de facto 
guardian would come within the descrip, 
tion of lawful guardian within the meaning 
of S. 21, Limitation Act. As already stated, 
he is not the natural guardian nor was he 
testamentary guardian. His position strictly 
speaking is only that of an intermeddler of 
the estate of the minor. No doubt he may 
have been managing the estate of the minor 
and probably he may have been managing 
the estate to the advantage of the minor as 
well. He remains an intermeddler all the 
same. By a constant course of manage¬ 
ment, his position as that of an intermed¬ 
dler cannot be converted into that of a 
lawful guardian. We accept with great 
respect the reasoning of Kumaraswami 
Sastri J. in A I R 1928 Mad 226^ which 
was concurred in by Curgenven J. For the 
reasons given hy the learned Judge we hold 
that a de facto guardian cannot be consi. 
dered to be a lawful guardian within the 
,meaning of S. 21 for the purpose of ac- 
.knowledging a debt to keep it alive against 
'the minor. In our opinion the decision in 
24 M L J 428^ does not state the law 
correctly. As the suit debt is therefore 
barred as it has not been acknowledged 
validly by the petitioner’s guardian, the 
suit was rightly dismissed by the lower 
Court. The civil revision petition is dis. 
missed with costs. 

C.B.K./b.D. Petition dismissed. 
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Pandrang Row J. 

Pandarathil Abdulla — Petitioner. 

T. 

Komalatk Thanga Koya and others — 

Respondents. 

Civil Eevn. Petn. No. 437 of 1934, De¬ 
cided on 28th March 1938, from order of 
Collector of Malabar, D/. 20tb May 1933. 

(a) Laccadive blaodi and Minicoy Regula* 
tion Cl of 1912), S. 26—Collector ezercuing 
appellate juriidietion U eubjeci to reviiional 
jariidietien of High Coart jort at he b •abject 
'to appellate iarbdlcUon of Hi^ Court while 
^zerciriog original jarbdletloo. 


Section 26 shows that a Collector while exerci¬ 
sing bis original jurisdiction is subject to tho 
appcllato jurisdiction of tho High Court. This does 
not however show that tho Collector exercising 
appellate jurisdiction is not subject to tho High 
Court. Although no second appeals are provided 
for, yet the Collector exercising appellate jurisdic¬ 
tion is subject to the revisional jurisdiction of the 
High Court. [P 356 C 1, 2] 

_ (b) Laccadive Islands and Minicoy Regula¬ 
tions (1 of 1912), S. 24 —Transfer of case— 
High Court cannot transfer cases from file of 
Amin. 

Transfer of a case from tho file of the .'.min to 
any other ofDcer is not a matter to be decided by 
the High Court but only by tho Collector or 
Inspecting Officer who are empowered to transfer- 
civil suits from the Amin’s file to their own file 
under S. 21 of tho Regulation. [P 857 C 1] 

K. N. Kumaran — for Petitioner. 

B. Pocket — for Respondents. 

Govt. Pleader as amicus curies. 

Order.—This is a petition to revise the 
order of the Collector of Malabar dated 
20th May 1933 dismissing the appeal from 
the order of the Amin of Androth Island 
dated 12th March 1933. It appears, there 
was a petition filed by the Koyas of the 
Island against the petitioner and another 
person on 12th March 1933 bringing to the 
notice of the Amin that the petitioner, who 
is a Melacheri, had agreed to hire a boat 
and register the agreement of hire contrary 
to the long prevailing custom in the Island. 
The Koyas alleged that the new departure 
threatened by the petitioner was likely to 
cause great hardship to them and would 
give rise to grave disturbances. The prayer 
in the petition was: 

We therefore request that the Court may be 
pleased to cancel the agreement regarding the 
chartering of the Odam and ordor that the Mela- 
eberies should not sail with Odams as owners of 
goods. 

It appears therefore that the application 
was made to the Court of the Amin with a 
view to invoke bis civil jurisdiction, though 
it is not quite clear, in view of the refer, 
ence to the likelihood of grave disturbance, 
that it was not intended to invoke his cri- 
minal jurisdiction also. The Amin appears 
to have passed an order on the same day, 
apparently without hearing the other side, 
and without proceeding in the manner in* 
dicated in S. 22, Laccadive Islands and 
Minicoy Regulation 1 of 1912, which re. 
quires that the Amin sitting with four or 
more assessors shall be the Civil Court for 
the islands and shall have jurisdiction over 
all civil claims arising therein. The order 
passed does not purport to have been made 
by the Amin after sitting with four or 
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more asso?-:or^. iui.l the fact that the order 
was pju^secl on the same date as the date 
of the i< ‘jlioo appears to show that the 
ordc!’ { by the Atnin was a kind of 
interlocutory order on his own authority 
;rj view of the urfioncy of tho matter. The 
order of the Amin was to the effect that in 
his opinion it was contrary to law and 
custom for Melachories to own goods and 
take them in odams and that if such things 
were permitted there would he great 
trouble in the island and disturbances be¬ 
tween the Melacherios and the Koyas. He 
expressed the opinioi3 that the petition 
should ho brought to the notice of the 
superior Court in order that it might be 
heard and that it must be heard and deci¬ 
ded according to the directions of the 
higher authorities. The order wound up 
with tho following sentence; 

Therefore I hereby order and direct that the 
aboveDamod Abdulla should not act according to 
the Karar and sail as owner of goods to tho main- 
laud thereby breaking the long established custom 
tllJ Doal orders arc passed. 

The petitioner’s advocate is not able to 
say whether the matter has been taken up 
by the Amin once more for the purpose of 
passing final orders. The appeal preferred 
from this order of the Amin to the Collec. 
tor of Malabar was dismissed by the 
Collector who apparently thought that the 
order appealed from was a final order. The 
Collector stated that the practice referred 
to by the Amin in his order is an estab- 
lisbed custom of the island and an integral 
part of the system of land tenure and that 
any interference with that custom would 
upset the economic arrangements of the 
island. Accordingly he confirmed the 
Amin’s order and dismissed the appeal. 

A preliminary objection was raised to 
the competency of the revision petition by 
Mr. Pocker who appeared for the respon¬ 
dents and as the matter was of some im, 
portance, notice of the petition was given 
to the Government Pleader so that his 
assistance may be available in deciding 
the Question of jurisdiction, as was done 
some years ago in a similar case: See 49 
Mad 419,^ The learned Government Plea, 
der has not put forward any new notifica¬ 
tions, which have a bearing on the subject 
and the point has to be decided more or 
less in the light of Pegulation 1 of 1912. 
Under S. 26 of the Regulation an appeal 
IS provided to the High Cou rt from any 

Aisanma. (1926) 13 A I R Mad 
667=93 I C 841=49 Mad 419. 


decision of the Collector in the exercise of 
his original jurisdiction and this shows that] 
the Collector while exercising his original 
jurisdiction under the Regulation is snb.j 
ject to the appellate jurisdiction of the 
High Court. It is however contended by 
Mr. Pocker that this does not make the 
Collector when acting in his appellate 
jurisdiction subject to the jurisdiction of 
the High Court. I am unable to accept this 
contention. It is not possible in my opi* 
nion to regard the Collector exercising ori. 
ginal jurisdiction as a different tribunal 
from the Collector exercising his appellate 
jurisdiction. The Collector is a judicial 
tribunal constituted under the Regulation 
and merely because appeals are not permit, 
ted by the Regulation from bis appellate- 
orders, on the general principle enunciated 
in S. 15 of the Regulation that no second 
appeal shall lie in any case whatever, it 
does not necessarily lead to the conclusion 
that the appellate orders of the Collector 
cannot be revised by the High Court. The 
appellate jurisdiction must be deemed to 
have been exercised by a tribunal subject 
to the appellate jurisdiction of the High 
Court, even though no appeals are per¬ 
mitted from orders passed by the Collector 
in bis appellate jurisdiction. Under S. 107, 
Government of India Act, the petition for 
revision was maintainable, and in my 
opinion it does not cease to be competent' 
because that Section has been repealed by 
the new Government of India Act of 1935 
which came into force on 1st April 1937. 
The effect of the repeal is not to destroy 
or take away the jurisdiction which existed 
at the time when proceedings were initiat¬ 
ed ; videS. 38 of the English Interpretation 
Act. I therefore overrule tho preliminary 
objection and find that the petition is com¬ 
petent and that this Court has jurisdiction 
to entertain and dispose of the revision 
petition. 

On the merits it is really impossible to 
deal with the question finally in view of 
the utter absence of material in the record. 
The order of the Amin appears to have 
been passed, as I have already observed, 
as an urgent order without hearing the 
other side and mainly to prevent a dis- 
turbanee of the public tranquillity. It is- 
obvious that, whether the Amin had autho¬ 
rity to make such an order or not, at this 
distance of time no useful purpose will bo 
served by investigating the question whe¬ 
ther there was sufficient ground for making 
such an order. The Collector in dealing 
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■with the matter in appeal appears to have 
thought that the Amin had finally decided 
that the custom pleaded by the Koyas was 
a long established custom which could be 
enforced and the Collector appears to have 
agreed with the view of the Amin. It is 
obvious that a matter of this importance 
cannot be decided in this manner without 
some semblance of a trial and without 
some regard to the rules of natural justice 
and in particular without hearing what 
the other side has to say before pronounc¬ 
ing a decision, which does not appear to 
have been done by the Amin. In these cir- 
cumsbances, all that can be done is to point 
out that the order of the Amin is only an 
interlocutory order and that it does not 
finally deter'mine the rights of any party 
and that the Collector’s order in appeal 
also does not decide finally the rights of 
the parties. It is perhaps necessary to add 
that the petition should be treated as a 
civil suit by the Amin and disposed of ac. 
cording to law. The learned advocate for 
the petitioner has brought to my notice 
that the Amin is himself a Koya and is 
biassed and prayed that the suit should be 
transferred from the Amin to the file of the 
Inspecting OflQcer or of the Collector. This 
lis not a matter to be decided by the High 
Court bub only by the Collector or Inspect, 
ing Officer who are empowered to transfer 
civil suits from the Amin's file to their 
own file under S. 24 of the Begulation. It 
will be open to the petitioner to make an 
application for transfer under this Section 
and there is no reason why the High Court 
should interfere with the discretion given 
by S. 24 of the Regulation as regards brans, 
fer to the Collector and the Inspecting 
Officer. In the circumstances of the case, I 
direct the parties to bear their own costs 
in this Court. 

O.R.K./b.D. Order accordingly. 

^ A. I. R, 1938 Madras 857 

Burn and Stodart JI. 

Sreeman Nallanichakravarthula Sam- 
path Kumara Venkata Rangachar. 
yulu Ayyavarlam Garu and others— 

Appellants. 

V. 

Jammi Turanga Rao and another — 

Respondents. 

Second Appeal No. 652 of 1933, Decided 
on lOtb May 1936, against decree of Sab. 
Jsdge, Coeanada, in A. S. No. 119 of 1931. 


V. Turanga Rao (Burn J.) Madras 857 

^ Civil P. C. (1908). O. 21, R. 63-Suit under, 
to set aside claim order — Rights of parties 
as on date of attachment or on date of order 
are to be taken into consideration. 

In a suit under 0. 21, R. to sot aside the 
claim order, tbo rights of tbo parties on the date 
of the attachment or on the date of the order are 
tho rights which have to bo taken into considora. 
tion. Hence if on the?e dates plaintifi's adverse 
possession is not complete, ho cannot succeed and 
it is immaterial that by the date on which suit 
under 0. 21, R. 63 is filed bis adverse poascssion ia 
complete .AIR 1918 Mad 512, A I R 
192b Mad 12, Eipl. [P 8o8 C 1. 2] 

P. V. Rajamaunar — for Appellants. 

Y. Suryanarayana and B. V. Rama, 
narasu — for Respondents. 

Burn J. — This is an appeal from the 
decision of the learned Subordinate Judge 
of Coeanada in Appeal No. 199 of 1931. 
The appellant was the plaintiff in 0. S. 
No. 166 of 1930 on the file of the District 
Munsif of Peddapuram in which he sued 
under the provisions of 0. 21, R. 63, Civil 
P. C., to set aside the order made on a 
claim petition. The facts are comparatively 
simple. The property concerned in the 
claim was one half share in two vacant 
sites and a house. The appellant thought 
that he had purchased the whole of these 
properties on 15bh April 1918 when a sale 
deed £x. A was executed in his favour by 
Venkatasubba Rao and Ramadoss, the sons 
of one J. Cbikka Rao. In 1921 the res. 
pondent filed a Small Cause Suit against 
one Venkataseshagiri Rao who was a son 
of a first cousin of J. Chikka Rao and 
in execution of bis decree be attached, 
what he alleged to be the undivided half 
share in these properties belonging to 
Venkataseshagiri Rao. Now it is not die. 
puted that at the time of the sale in 1918, 
Venkataseshagiri Rao's branch of the family, 
to which be and J. Chikka Rao belonged, 
was entitled to one half of the joint family 
properties. It is therefore not disputed 
that on 15tb April 1918 the two sons of 
J, Chikka Rao were not in a position to sell 
to the appellant any more than the one 
half share which belonged to their branch 
of the family. The sale-deed Ex. A there, 
fore conveyed to the appellant title to one 
half share only. The other half share 
which had belonged to Venkataseshagiri 
Rao was attached by the respondent on 
Slst October 1929. The appellant put in 
a claim petition which was dismissed on 
6 th January 1930. The order of the learned 
District Munsif dismissing this petition i s 
£x. F. On 23rd Jane 1930 the plain tiff 
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Mo'l 0. S. IGG of 1030 to aob aside the 
::!aim oi-.L-r u-d to establish his own title. 

The \] p H int bases his claim on adverse 
posse: as against Veolcatasesha^iri Kao, 

tlie ■!;'l,;niont.(lol)tor in the Small Cause 
''uit.^ it is clear that on the date of the 
attaconiont, 3lsb Octol) 0 r 1029, twelve years 
had not elapsed from the date of the sale- 
ieod, Ex. A, that boin;:^ the date on which 
it is assumed that the appellants adverse 
possession began; twelve years bad not 
elapsed on 6th January 1930 when the 
loarnod District Munsif disraisped the claim 
petition. But on 23r(l Juno 1930 when this 
suit was instituted by the appellant, more 
than twelve years had elapsed since 15th 
April 1918. Now the appellant's conten¬ 
tion is that by reason of this fact his title 
by adverse possession has been completed. 
Ihe learned Subordinate Judge disagreeing 
with the learned District Muosif who tried 
•the suit has held that what was to be deci¬ 
ded was the rights of the parties on the 
date of the attachment, 31st October 1929, 
or at the latest on the date on which .the 
claim petition was dismissed. The learned 
counsel for the appellant has referred us to 
cases, 11 A[ L J 344^ and 49 M L J 656.^ 
In those cases, it was held that the attach, 
ment of a judgment-debtor’s interest in 
icnmovable property did not stop the run. 
ning of adverse possession by the tres. 
passer. The learned Subordinate Judge 
preferred to follow the case in 33 M L J 
316, which is a very similar case to this. 
It has been suggested that we should have 
this case referred to a Full Bench since the 
decisions of this Court are conflicting. The 
case however is a very old one; it is now 
nearly nine years since the attachment 
took place and wo do not think that the 
matter is of sufficient difficulty or impor. 
tance to be referred to a Full Bench. 

The learned Subordinate Judge has poin. 
ted out that if the appellant had filed his 
suit to set aside the claim order on the day 
after the claim order was passed or on any 
day before 14th April 1930 he would have 
had DO hope of success. The learned Sub. 
ordinate Judge thinks that it is impossible 
for the plaintiff b y waiting a few months 

1. Seetharami Reddi v. Venku Reddl, (1901) 11 
M L J 844. 

2. Ranganatha Aiyac v. Srioivaea Ayyangar, 
(1926) 13 A I R JIad 42=90 I C 1037=49 
M L J 656. 

Vellayappa Rowthet, 
(1918) 5 A 1 R Mad 672=42 1 0 438=33 
M L J 816. 


more till 23rd June 1930 to clothe himself 
with additional rights and to compel the 
rightful owner, namely, the judgment.deb. 
tor to lose his right to the property. We 
agree with the learned Subordinate Judge 
in this view; and we agree with him that 
the decision in 49 M L J 656^ is not really 
in conflict with this principle. In a suit like 
this to sot aside the claim order, it is clear 
that the rights of the parties on the date 
of the attachment or on the date of the 
order are the rights which have to be taken 
into consideration. On 6th January 1930 
the appellant, (assuming him to be in ad. 
verse possession as against Venkatasesha- 
giri Rao) had not been in possession for 
twelve years, and therefore he had not 
perfected bis title by prescription. There¬ 
fore on that date the real owner of the one 
half share which was attached was Venka- 
taseshagiri Rao. The effect therefore of 
the order passed by the learned District 
Munsif on the claim petition was to declare 
that in so far as Venkataseshagiri Rao’s 
half share was concerned, the appellant was 
holding it not on his own behalf but on 
behalf of the judgment-debtor. To succeed 
in his suit the appellant was therefore 
bound to show that this finding was in. 
correct. We think it is obvious that he 
cannot do this by waiting for five months 
more and then saying that even though he 
had no title in January he has got a title 
in June and therefore the claim order was 
wrong. In this view we find ourselves in 
agreement with the learned Subordinate 

Judge and we dismiss this appeal with 
costs. 

O.r.k./d.s. Appeal dismissed. 


A. I. R. 1938 Madras 8fi8 

Horwill j. 

Arumugam and others — Appellants. 

V. 

Emperor. 

Criminal Appeals Nos. 178,200,201 and 
238 of 1937, Decided on 10th November 
1937, against order of Court of Session. 
Coimbatore, D/. 15th March 1937. 

(a) Penal Code (1860), S. 401—Several pet’ 
•ont tried under S. 401 of being members of 
gang—Evidence that big gang was committing 
acts of depredation all over India and that 
some of the accused were found associated 
together in crime characteristic of gang 
sufficient to justify Judge on very little proof 
of association in leaving it to jury whether par* 
ticular accused was member of gang. 
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Where several persons are being tried under 
401 of being members of a large gang, the 
evidence that a big gang was in existence and 
was committing acts of depredation on the com¬ 
munity all over India, Burma and Ceylon and 
that some of the accused, who are residents of a 
particular village, were found associated together 
in crime characteristic of the gang in distant 
parts of India, is suMcient to justify a Judge oven 
on very little proof of actual association of parti¬ 
cular accused, in leaving it to the jury to decide 
whether the particular accused is a member of the 

[P 860 C 2] 

(b) Criminal P. C. (1898), S. 271 - Trial 
under S. 401, Penal Code—Number of charge- 
sbeeti originally filed against accused — All 
accused charged with being members of gang 
“ There is nothing objectionable if only one 
charge is framed in Sessions Court against all 
accused. 

In a trial under S. 401, Penal Code, although a 
number of charge-sheets are originally filed against 
the accused, there is nothing objectionable if onlv 
one charge is framed in the Sessions Court against 
all the accused, if all the accu.«ed are in fact 
members of a gang, for all the members of the 
gang can be tried together for the oQenco of being 
members of that gang and it matters not how and 
when they were arrested. (P 860 C 2 ; P 861 C 1] 

(c) Criminal P. C. (1898), S. 188 - Several 
persons being tried under S. 401, Penal Code, 
for being members of gang — Proof of associa¬ 
tion outside British India to commit crimes is 
not barred under S. 188 read with S. 4 of 
Penal Code. 

Where several persons are being tried under 
8 . 401 for being members of a gang, proof of their 
association outside British India for the purpose 
of committing crimes is not barred under 8.186, 
Criminal P. 0., read with 8. 4. Penal Code, as the 
Court Is not concerned with the trial of a person 
lor an oflence committed outside British India, 
but with the fact that tho accused committed 
offences outside British India, which affords evi¬ 
dence that the accused associated together for the 
purpose of committing crime. [P 861 C 1] 

(d) Penal Code (1860), S. 401—Evidence of 
association before period of charge is admis¬ 
sible to corroborate other evidence of usocla- 
tion during that period. 

Where several persons are being tried under 
8. 401 for being members of a gang the evidence of 
association before the period of charge is admis¬ 
sible to corroborate the evidence of association 
during that period. [P 8610 1] 

(e) Penal Code (1860), S. 401—Two Sessions 
cases started against accused tried under S. 401 

Accused members of one gang — Two cases 
-can be combined together. 

Where two Sessions cases are started against 
persons accused under 8. 401 of being members of 
^ Saog. it Is not only permissible to combine the 
two trials bat is also convenient and proper when 
all the accused are members of one gang. 

[P 861 0 1] 

(f) Criminal Trial — Previous convictions — 
Proof of —- Convictions sought to be proved by 
wger-prints taken in previous trials—There is 
no room for doubt where sets of finger-prints 
taken by persons accustomed to take then are 
<ampar^ and declared by competent witness 
to be idanticab 


Where the previous convictions of the accused 
tried under S. 401, I’enal Code, are sought to he 
proved by tho fingor-priuts taken in tho previous 
trials, there can be no room for error where sets 
of finger prints taken by persons accustomed to 
taking finger-prints are compared and declared by 
some competent witness to be identical. When an 
expert gives evidence with regard to tho identity 
of impressions, he should give his reasons for 
saying so and tho Court should require soma 
evidence from tho expert witness on this matter. 
However, in a simple case of comparing two sets 
of impressions, the giving of reasons cannot make 
the matter any more certain to tho Court. 

[P 861 C 1, 2] 

(g) Evidence Act (1872), S. 74 - Finger¬ 
print slip taken in pursuance of statutory duty 
cast_ upon police officers after convict enters 
jail is public document — So also jail registers 
written up by jail authorities in ordinary course 
of their duties. 

A finger-print slip taken in pursuance of a 
.statutory duty cast upon police officers after a 
convict enters a jail is an act of the executive 
within the meaning of S. 74, and is therefore a 
public document. So also a jail register written 
up by the jail authorities in the ordinary course 
of their duty as soon as a convict is admitted into 
jail is a public document : 3 N L 111 and AIR 
1916 Cal 3ii, Expl. [P 662 C 1, 2] 

(h) Criminal Trial — Previous convictions — 
Proof of—Convictions sought to be proved by 
finger-prints and calendar extracts—Sufficiency 
of evidence as to identity of accused is question 
of fact in each case —Sufficiency of evidence 
as to identity in particular circumstances 
discussed. 

Where the previous convictions of several ac¬ 
cused in a trial are being sought to bo proved by 
their finger-prints, taken in tho previous trials and 
the calendar extracts of their previous convictions, 
the sufficiency of the evidence as to tho identity of 
the convicted persons must in each case bo a ques¬ 
tion of fact and no bard and fast rule can be laid 
down as to what evidence is necessary for the 
establishment of that identity. [P 862 0 2J 

Where it is proved that the accused before the 
Court bad his finger-prints taken in jail far away 
from his native place, soon after a person of his 
name was convicted of anofience, that Is certainly 
very strong evidence that the person bearing hU 
name who was convicted wae the very person who 
shortly afterwards had bis thumb impressions 
taken. Whore however the finger-prints were taken 
elsewhere and taken in a place which was not the 
place of conviction and were taken some time 
after the conviction, it cannot be eaid that the 
identity of the accused person before Court is 
establlehed. Where a calendar extract shows a 
previons conviction, there can be no doubt that the 
person last oonvioted was also convicted under the 
various charges mentioned In the calendar extract. 

Id snob case a list of previous convictions would 
be confirmatory of the other evidence establishing 
the Identity of the convicted person in the earlier 
oases with the accused before the Court. A list of 
previous convictions containing a finger-print slip 
taken in jail is not satisfactory evidence of convic¬ 
tions recited therein althongb the list forms part 
of the document. The presumption of oorreetnees 
in reepeot of these antriM is not etrong enongh in 
warranting a orlmlnal Court In asserting that the 
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porson who.- - hni:iT-prints were recorded had 
rcceivoil th^ o pro\iuUa convictions. So al^o. where 

the pri-).. ii ,iro able to prove that a number 

of per- .:i,- ; ifiu},' iho name of accused are found 
ill a ciKii'i ir I xirict and that the finger prints of 
th>‘ 1 . i-u - d wore taken in the same Jail at or 
abi'iit tli*' same time, it is very strong evidence 
that tboso persons were jointly convicted. 

tP'802 C 2 ; P 8G3 C 1] 

(i) Penal Code (1860), S. 401- Several per- 
sons tried under S. 401 Previous convictions 
of accused not properly proved - Prosecution 
case weakened — Ordinary course would be 
retrial - Retrial should not however be ordered 
where it would involve another elaborate trial 
at great cost to Crown and accused and where 
accused have been in jail for several months. 

Whore in :i trial of several accused under S. 401. 
the iillof-cd previous convictions of some accused 
arc not properly proved, which results in material 
weakening of the prosecution case, the ordinary 
and proper procedure would be to order retrial of 
the accused. Where however that would neces¬ 
sitate another elaborate trial at a considerable 
cost to both the crown and to the accused and the 
accused have already served several months in 
jail. the interests of justice do not demand that a 
retrial of tho accused should be ordered. 

[P 863 C 2) 

N. Somasundaram, B. R. Bhat and 

^ Kuppuswami — for Appellants. 

K. VeDkatarafibavachari—/or the Crown. 

Judgment. The appellants were con- 
victed by the Sessions Judge of Coimbatore 
under S. 401,1. P. C., of being members of 
a large gang known as the kepmari gang, 
and some of them were sentenced to six 
months' rigorous imprisonment and the 
others to two years’ rigorous imprisonment. 
The Crown has embarked upon this rather 
ambitious project of trying to prove that 
the various accused in this case who were 
39 in number, were members of a huge 
gang which, P. W. 1 says, amounted at 
times to 700 or 800 people. To obtain the 
necessary evidence for proving all the con. 
stituents of this offence was a very big 
task, and had the accused been tried by a 
Judge instead of by a jury, it would have 
been very doubtful whether the Judge 
would have found the evidence definite and 
Mbstantial enough to warrant a conviction. 
However, the learned Sessions Judge has 
pub the matter very fairly to the jury and 
he has pointed out in para. 13 of his judg¬ 
ment that the prosecution had to establish 
four facts; (l) that there existed a gang of 
persons during the charge period, i. e. June 
1921 to November 1934; (2) that those 
persons were consciously associated for the 
express purpose of committing theft; (3) 
that theft was to be committed by the gang 
habitually, and (4) that the accused were 


members of such a gang. He further added, 
that 

the Section is a highly penal one and the offence 
is one of a very special character and entirely the 
creature of statute. The Section must therefore be 
.-•trictly construed. It is not the purpose of this 
Section to sweep into a wide net a large number of 
per.^ions whom tho police merely suspect or who 
give them trouble. 

The prosecution has successfully esfcab. 
lisbed that there was a very large gang 
which for practical purposes was termed 
the kepmari gang and that the members of 
this gang, whose work was characterised 
by a particular modus operandi, worked 
together in different parts of India, Burma 
and Ceylon in committing a number of 
crimes characteristic of that gang. Most of 
them were members of a criminal tribe, 
and with the exception of accused 12, 16, 
19, 23 and 37 to 39, were residents of the 
village of Edayapatti. The occupations of 
these accused are cultivation for the most 
part, a few following such other peaceful 
occupations as those of a weaver, goldsmith 
tailor, pujari, and so on. One would expect 
that persons of this status following these 
quiet occupations would not ordinarily 
absent themselves from their village except* 
on occasions of festivity; yet they were 
found associated in places hundreds of 
miles away from their native villages; for 
example, a number of them obtained G 
passes from the police for the purpose of 
attending a wedding at Pondicherry and all 
of them, with the exception of one, were 
three months later arrested in Karachi on 
a charge of committing a bank theft. The 
evidence that a big gang was in existence 
and was committing acts of depredation on 
the community all over India, Burma and 
Ceylon and that these villagers were found 
associated together in crime characteristic! 
of the gang in parts so distant as Cal 
cutta, Midnapore, Karachi, various parts 
of Ceylon, and Rangoon was sufficient to 
justify a Judge even on very little proof of 
actual association of particular accused—io 
leaving it to the jury to decide whether 
the accused was a member of tho gang. 

A number of objections have been raised 
to the charge other than that discussed 
above, viz. that the Judge ought to have 
directed the jury that there was no evi¬ 
dence which would justify a verdict of 
guilty.’ The first arises out of the feet, 
that a number of independent obarge- 
sheets were originally filed and that iu the 
Sessions Court only one charge has been 
framed against all the accoaed. I can see 
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nothiDg objectiooable in this if all the 
accused were in fact members of a gang; 
for it is dear that all the members of the 
gang can be tried together for the offence 
of being members of that gang; and it 
matters not how and when they were 
arrested. Presumably the charge-sheets 
were filed soon after the accused were 
arrested and related to persons recently 
arrested. Another objection is that associa. 
tion outside British India, e. g. in Mysore 
and Ceylon, ought not to have been proved, 
because of the prohibitions under S. 188, 
Criminal P. C., read with Sec. 4. 1. P. C. 
But we are not now concerned with the 
trial of a person for an offence committed 
outside British India, but with the fact 
that the accused committed offences out- 
side British India, which affords evidence 
that the accused associated together for 
the purpose of committing crime. Another 
objection is that certain evidence has been 
let in with regard to a period before that 
which is the subject of this charge, namely 
1921 to 1934. There is nothing improper 
in this; for, evidence of association before 
the period of charge is admissible to 
corroborate other evidence of association 
during that period. It is objected also that 
the learned Sessions Judge has combined 
two Sessions cases; but that was not only 
permissible, but convenient and proper; 
for, if all the accused are members of one 
gang, they ought to be tried together in 
one trial. Another objection is that the 
Judge did not direct the jury as to the 
import of convictions under Criminal Tribes 
Act. The learned Judge has certainly 
etated at various places that certain con. 
yiotioDs under the Criminal Tribes Act 
should not be taken into account. I do not 
think that it was necessary that he should 
elaborate in greater detail what the scope 
■of the Criminal Tribes Act was. I have no 
doubt that the jurymen had a very fair 
idea themselves of the scope and purpose 
of that Act. 

It has been pointed out that the learned 
Sessions Judge had, in every case where 
evidence has been tendered of previous 
convictions, stated 'the accused has been 
convicted ofinstead of saying that 
the finger-print expert is of opinion that 

.' No doubt it would have been more 

correct if the learned Bessions Judge bad 
framed his charge in the terms of the 
latter phrase; but this is not of any impor. 
[tanoei because there can be no doubt that 
there is no room for error where sets of 


finger-prints taken by persons accustomedi 
to taking finger-prints are compared and 
declared by some competent witness to be 
identical. There is of course always room 
for doubt where one has only two impres. 
sions of the same finger and where one or 
both of them may be blurred or indistinct; 
but where there is a set of impressions 
there can be no doubt at all. It is of course 
true that when an expert gives evidence 
with regard to the identity of impressions 
he should give his reasons for saying so, 
and the learned Sessions Judge should have 
required some evidence, I think, from the 
expert witness on this matter. However, 
in a simple case of comparing two sets of 
impressions, the giving of reasons could not 
have made the matter any more certain to 
the Court. It appears that in referring to 
the evidence certain charts were put into 
the hands of the jurors which purported 
to show joint convictions and separate con. 
victions; and it is argued that these slips 
might have misled the members of the 
jury. I see no reason to think that it did; 
for the Judge was careful in summing up 
to state what weight should be given to 
the evidence with regard to each oouvio. 
tion. It wag impossible to associate with a 
chart a summary of the evidence of each 
conviction. The jury must have understood 
that it was a mere list of convictions on 
which evidence had been given and nob 
that it was intended to convey to them the 
idea that these convictions had all been 
proved. In many eases the learned Sessions 
Judge distinctly stated that there had been 
no proof of certain convictions. Another 
complaint is that the attention of the jury 
was not drawn to the individual statements 
of the accused. The Judge himself has 
given his reasons for that. They were 
stereotyped and amounted to a mere denial 
of the charges against them. The learned 
Sessions Jndge also did not ask the accused 
whether it was true that they had been 
convicted as stated by the witnesses; but 
that, it appears, was a deliberate omission; 
for the Judge feared that such a question 
might lead the accused into admitting 
something which the jury might otherwise 
reject as not having been proved. 

The learned counsel for the appellants 
has however made one good point against 
the charge; and that is that the Judge has 
allowed the jury without warning to accept 
insufficient evidenoeof certain convictions of 
the accused. In many oases where calendar 
extracts of pierbus convictions have been 
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ihore h.H lieei] do evidence to prove 
Unit the [;ji'-!n boariiif; the uarne of the 
accused tlie calendar extract is the 
accuse 1 bcfuro the Court. In almost all 
ilK'se ci^cs where idoutiby has boon sought 
t" lie proved tho evidence has consisted 
almost entirely of the production of finder. 
I'l’int slips and a question has arisen how 
far the production of these linger.prints 
and tho evidence of an expert can be said 
to establish the identity of the accused 
before the Court with the persons who 
were convicted in the various Courts and 
whose calendar extracts havo been filed. 
P. \V, 64 has explained in detail the pro. 
cess adopted by tho police and the jail 
authorities in recording finger-print im. 
pressions of suspected and accused persons 
and how they are sent to the central 
bureau. When a previous conviction is 
sought to be proved tho finger-print slips are 
sent for. This process has been explained 
in detail in the charge of the lower Court 
and it is not necessary to repeat it here. 

It appears that when a convict who has 
been previously convicted is admitted in 
jail and his finger-prints recorded, his 
previous slips are destroyed and the parti, 
culars of the previous conviction noted in 
the latest finger-print slip. I have no doubt 
that it would be unsafe for the Court to 
assume the correctness of the previous 
convictions merely on the recitals contained 
in the finger-print slips; but it is further 
contended that these finger-print slips 
cannot be admitted for the purpose of 
identifying the accused person with the 
convict whose impressions were taken, un. 
less the police officer who actually recorded 
the finger-prints gives evidence that he did 
so and identifies the impressions as those 
taken from the accused—an impossible task. 
In considering this objection the question 
arises whether a finger-print impression is 
a pnblio document. It seems to me that a 
finger-print slip taken in pursuance of a 
statutory duty cast upon police officers 
after a convict enters the jail is an act of 
the executive within the naeaning of S. 74 
Evidence Act, and is therefore a public 
document. A case however has been quoted 
in which it is said that a contrary opinion 
was held. That case is 5 Cr L J 220,^ 
where it will be seen that the Additional 
Judicial Commissioner, Nagpur, at p. 232, 
was of opinion that a finger-print slip with 

1 . Emperor v. Sahdeo, (1907) 8 N L R 1=5 

Or L J 220. 


which he had to deal was not a public 
document although he did not find it 
necessary to decide the case on that point. 
He says : 

It is DO doubt the case that the document is 
beaded “Central Provinces Police” and it is proved 
to have come from the Head Office of that depart¬ 
ment. But it might nevertheless bo merel; an 
exhibit in some museum of curiosities maintained 
in that office. In its pre>ent form, without autbo* 
ritative ."signature or certificate of any kind, show* 
inq it to i)o an authorized record of police acts, U 
impossible to regard it as a public document 
within tho meaning of Section 74 aforesaid. 

In the present instance we find that all 
the finger-print slips are signed by some 
responsible officer and purport to have 
been taken either in the jail itself or (in a 
few cases) upon arrest and there is there¬ 
fore no doubt in this case that these doon- 
ments were taken in the exercise of a 
statutory duty cast upon the police and 
not, as the learned Additional Judicial 
Commissioner found in that case, " that 
they might be merely an exhibit in some 
bureau of curiosities." In some cases we 
find that instead of calendar extracts the 
prosecution have filed an extract from the 
jail register which is written up by the 
jail authorities in the ordinary course of 
their duty as soon as a convict is admitted 
into jail. This register too, as far as I can 
see, must be a public document. The 
learned advocate for tho appellants relies 
on 43 Cal 1128,^ as showing that two] 
learned Judges of the Calcutta High Court 
were of opinion that the register was not 
a public document. I do not find however 
that such was the finding of those learned 
Judges. What they were concerned about 
was whether the identity of the person 
whose name appeared in the jail register 
bad been satisfactorily established to be 
that of the accused who was being tried in 
the case before them. The sufficiency of 
the evidence as to the identity of a con* 
victed person must in each case be a ques¬ 
tion of fact; and no bard and fast rule 
can be laid down as to what evidence is 
necessary for the establishment of that 
identity. In most of the instances in 
which finger-print slips have been filed the 
prints were taken in jail, in a place at or 
near the place of trial and at a date 
shortly after the conviction. Where there* 
fore it is proved that the accused before 
the Court had his finger-prints taken in 

2. Emperor v. Sheikh Abdnl, (1916) 8 A I B Oal 
844=88 1 0 826=43 Oal 1128 = 17 Or li *• 
186=20 OWN 726. 
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;iail far away from his native place, soon 
after a person of his name was convicted 
lof an oflence, that is certainly very strong 
evidence indeed that the iierson bearing 
his name who was convicted was the very 
person who shortly afterwards had his 
thumb impressions taken. 

In a few cases however wo find that the 
finger-prints were taken elsewhere or taken 
in a place which was not the place of con. 
iviction, and taken sometime after the con. 
viction. In those cases it cannot be said 
that the identity of the convicted person 
with the accused before the Court has 
been established. In some cases a calendar 
extract has shown previous convictions, 
and in those cases there can be no doubt 
that the person last convicted was also 
convicted under the various charges men. 
tioned in the calendar extract ; for the 
accused they had been tried and convicted 
under Sec. 75 for having been convicted a 
number of times before. In such cases a 
list of previous convictions would be confir- 
matory of the other evidence establishing 
|the identity of the convicted person in 
earlier cases with the accused before the 
Court. I agree with the learned advocate 
for the appellants that the list of previous 
convictions contained on the finger print 
slips is not satisfactory evidence of the pre. 
yious convictions recited therein ; although 
it may be true that the list of previous 
convictions forms part of the document. 
Evidence has been let in by the finger, 
print expert, P. W. 64, explaining how this 
list of previous convictions referred to in 
the finger-print slip has come to be recorded 
and it is probable that the entries therein 
are correct; but the presumption of cor. 
rectness is not strong enough to warrant 
a criminal Court in asserting that the 
person whose finger-prints were recorded 
had received those previous convictions. 
One other question that has arisen out of 
the production of calendar extracts and 
finger-print slips is whether the prosecu. 
tioD have proved that certain accused were 
convicted jointly. If the prosecution are 
able to prove—and they have proved it 
in the present case—that a number of per. 
bods bearing the names of the accused are 
found in a calendar extract and that the 
fiuger.piints of those accused were taken 
in the same jail at or about tho same time, 
that is very strong evidence indeed that 
th(»e persons were jointly oonvicted. 

It is seen from the above discussion that 


the only misdirection of tho learned Ses- 
siong Judge was with regard to certain 
convictions which, as has been shown, 
were not properly proved. Unfortunately,’ 
this misdirection has made it necessary for 
me to go through the evidence against each 
of tho 39 accused and in some cases I have 
found that the failure to establish identity 
in one or more cases has materially weak¬ 
ened the prosecution caso. In such cases 
the ordinary and proper procedure would* 
bo to order a retrial of these accused ; but 
in view of the facts that this would neces-' 
sitate another very elaborate trial at con. 
siderablo cost and trouble to both the; 
Crown and to the accused and that thej 
accused have already served nine months! 
in jail, the interests of justice do not 
demand that a retrial of these accused 
should be ordered. In such cases the 
accused will be acquitted. In other cases 
I have found that even after making allow, 
ance for the fact that a portion of the 
evidence against a particular accused did 
not prove a conviction ; yot the remaining 
evidence against him is so strong that there 
can be no doubt from the nature of the 
verdict given by the jury with regard to 
other accused that the misdirection did not 
materially aflfect the case against that 
ppticular accused. In such cases the con. 
victions will have to be upheld. 

It is not necessary for me here to dis¬ 
cuss the evidence against each of the 
accused; and it suffices for me to say that 
the evidence against the accused 1, 11, 16, 
20 and 36 has been materially weakened 
by misdirection ; and the appeals with 
regard to these accused will be allowed and 
the convictions quashed. The convictions 
of the other accused are affirmed. In view 
of the widespread activities of this gang it 
cannot be said that the terms of imprison¬ 
ment awarded by the lower Court are 
excessive, even if the fact that the accused 
were under remand for a long time is taken 
into account. Some of the sentences were 
for six months only and the highest was 
for two years. The other appeals are there, 
fore dismissed. 

C.R.K./r.m. Order accordingly. 
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VKNKAiAsn.rA Kao and Ahdur 
Rahman JJ. 

'■'r/J.ikdnnu Xadar — PetitioDor. 

V. 

hiiiinaiititi Xadar — Respondent. 

Criminal Kevn. Petn. No. 1004 of 1934, 
Decided on 2nfl Mav 1038, from decree of 
Sub .Tudfie, Tinnovollv. in Small Cause Suit 
No. llSaof 1932. 

❖ Provincial Small Cause Courts Act (1887), 
Art. 28—Art. 28 contemplates suit between 
rival claimants to property of intestate—Hus¬ 
band claiming property of his wife removed by 
her brother—Brother admitting husband's right 
of succession Suit held triable by Small Cause 
Court : 49 M L J I li I9‘J6 Mad 37=91 

I C -56/ and .1 I II 1033 Mad 3i6=m I C 613, 
Orcrrnlcd. 

Whore ii porpon sues for the recovery of certain 
jewcisas the heir of the deceased wife alleging that 
upon her death in the house of her brother, the 
brother wrongfully took possession of her jewels 
and tbo fact that the husband has succeeded 
to his wife's property is not disputed by the 
brother, tbo case raises no question of a di.'puted 
succession and is triable by a Small Cause Court 
as not being excepted by Art. 28 which contem¬ 
plates a suit between rival claiinants to the pro¬ 
perty of intestate : '47 All 622 and A J H 1015 
Cal 740. IU‘1. fin ; 49 M L J 554=A I R 1026 
Mad 37=91 I C 561 and A I It 1933 Mad 346= 
142 1 C 613, Overruled ; A I Ji 1914 Mad 501, 
Exiil. and Oisltng. [p 864 C 1. 2) 

M. C. Sridharan — for Petitioner. 

J. S. Vedamanickam — for Respondent^ 

Venkatasubba Rao J.—This civil revi¬ 
sion petition has been referred to a Bench 
on the ground that it raises an important 
question of law. The question turns upon 
the construction of Art. 28, Sch. 2 to the 
Provincial Small Cause Courts Act. Under 
that Article a suit for a legacy, or for the 
whole of or a share of a residue bequeathed 
by a testator, or for the whole or a share 
of the property of an intestate” is excepted 
from the cognizance of a Provincial Small 
Cause Court. The plaintiff sues for the 
recovery of certain jewels as the heir of 
the deceased wife. He alleges that upon 
her death in the bouse of her brother the 
defendant, the latter wrongfully took pos¬ 
session of her jewels. That the plaintiff 
has succeeded to his wife's property is not 
disputed by the defendant; in other words, 
the case raises no question of a disputed 
succession. In our opinion, on a proper 
construction of the relevant words, there 
must be a claim made by an heir as such, 
which claim is resisted by another person 
advancing a similar claim; otherwise, the 


Article does not apply. This follows, as the 
various decisions on the point have held, 
from the use of the word 'intestate' in the 
Section. The matter has been put clearly 
by Banerji and Richards JJ. who observe 
that the Article contemplates a suit be. 
tween rival claimants to the property of an 
intestate: 27 All 622.^ The authorities on 
the point have been fully considered by a 
Bench of the Calcutta High Court which 
has adopted the same view in 19 C W N 614* 
and it is unnecessary to refer to the same 
authorities again, .^s pointed out in that 
decision, in no previous case has a different 
view prevailed. The lower Court in hold, 
ing that the Article in question does not 
apply to the present suit, has thus come to 
a correct conclusion. 

But Mr. Sridharan, the learned counsel 
for the defendant-petitioner, contends that 
the lower Court’s view is wrong and relies 
in support of his contention upon two 
cases of our Court: 49 M L J 554^ and 
AIR 1933 Mad 346.* The Brst of them 
was decided by Ramesam J. and the second 
is also a decision of a single Judge (Paken. 
ham Walsh J.) who follows the earlier 
decision. We are unable to follow these 
cases, for, as a question of construction, we 
are inclined to agree that the view taken 
by the Calcutta and the Allahabad High 
Courts is right. As to 37 Mad 538,® the 
present question did not arise there and 
there is no more than a passing observa. 
tion on which the petitioner can rely. The 
object of the relevant part of the Article 
seems to be to remove from the cognizance 
of a Small Cause Court, matters involving 
disputed succession, for, they may raise 
complicated questions. A reference to the 
earlier part of the Article strengthens this 
view. A suit for legacy or a residue, as 
evident from the provisions of the SuO' 
cession Act, may raise intricate questione 
of law and a Small Cause Court is not 
expected to deal with such questions. 
the result, the civil revision petition is 
dismissed, but we make no order as to oost6> 

O.r.k./b.d. Petition dismissed. 

1. Chedi V. Galabo, (1905) 27 All 622=2 ALJ 

388=1905 AWN 134. 

2. Tika Baho v. Ohirkat Sabu, (1915) 2 A I RCal 

740=27 I 0 773=19 OWN 614. 

3. 6ama Assri v. Anaobl Ammal, (1926) 13 Al" 

Mad 37=91 10 661=49 M L J 654. 

4. Ratblnaswami v. Natataja, (1933) 20 A I « 

Mad 846=142 IC 613. , . 

6. Chinnayya v. Achamnsa, (1914) 1 A IB 

501=16 I 0 542=37 Mad 638=23 MLJ 388. 
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Madhavan Nair and Stodart JJ. 

5. Rm. M. Rm. Ramanathan Chettiar 
and another —Appellants. 

V. 

R. IL Maharana Shri Dowlat Singjee 
Thakore Sahib, Limbdi and others — 

Hespondents. 

Appeal No. 104 of 1932, Decided on 1st 
February 1938, against decree of Court of 
SubJudge, Trichinopoly, in 0. S. No. 1 of 
1929. 

(a) Transfer of Property Act (1882), S. 58(f) 
—Montes advanced in pursuance of oral agree' 
ment between parties — Title deeds deposited 
subsequently, creating equitable mortgage on 
certain properties—Later on, formal document 
purporting to be memorandum of completed 
transaction of mortgage executed—Sucb docu* 
ment does not require registration — Oral evi> 
dence is admissible to prove deposit of title 
deeds. 

Where in pursuance of an oral agreement be¬ 
tween the parties monies ate advanced by one of 
them from time to time and certain title deeds 
are deposited subsequently creating an equitable 
mortgage on certain property in oonsideration of 
the sums advanced, and later on, a formal docu* 
ment, wbiob merely purports to be a memorandum 
of the completed transaotion of the mortgage and 
which does not constitute the agreement between 
the parties in respect to the deposit of the title 
deeds, and is thus simply evidence of a fact from 
which mortgage can be inferred, is executed, sucb 
a document does not require registration and oral 
ovidenco is admissible to prove the deposit of title 
deeds: Case law discussed. (P 8G9 0 2; P 870 C 1; 

P871C1, 2;P 872 C1, 2] 

^ (b) Transfer of Property Act ( 1882 ), 
S. 58 (f) — Sub-mortgage by deposit of title 
deeds in case where original mortgage is by 
deposit of title deeds, is valid. 

A sub-mortgage by deposit of title deeds in a 
case where the original mortgage has been by 
deposit of title deeds is valid. Thero is nothing in 
8. 68 (f), against the validity of an equitable sub. 
mortgage of a mortgage created by deposit of title 
deeds ‘.Ain 1937 Bang 69, Rel. on. [P 874 0 1) 

^ (e) Transfer of Property Act ( 1882 ), 
S. 58 (f) — Deposit of only some of the title 
deeds relating to property is sufficient to create 
valid equitable mortgage over entire properly. 

A deposit of some of the title deeds relating to 
a property Is enough to create a valid equitable 
mortgage over the entire property, if it waa the 
intention of the parties that the mortgage should 
be In respeot of the entire property to which the 
documents of title rolnte r (1805) 82 E R Ilil; 
(1856) 61 ER 1024 ; (1867) 6SE B 343 ; AIR 
1917 Pat 268 ;AIB 1929 Rang 6$; AIR 1927 
Mad 2245 and AIR 1980 Lah 920, Bel. on. 

CP 874 C 2] 

(d) Regbbration Act (1908), S. 49—Mort> 
sage suit—Mortgagors while executing another 
mortgege in respect of suit properties addroM* 
eng letter to proposed mortgagee containing 
1988 M/109 & 110 
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statement that suit properties are under mort¬ 
gage with plalnljff — Letter although not regis¬ 
tered is admissible as evidence of collateral 
fact, namely acknowledgment of mortgage in 
favour of plaintiff. 

A compulsorily re^iatrable document though 
unregistered and inadmissible as evidence of a 
transaction affecting immovable property may be 
admitted as evidence of a collateral fact or for any 
collateral purpose. [P 875 0 2) 

Where the defendants in a mortgage suit, while 
executing another mortgage In respect of the suit 
properties address a letter to the proposed mort¬ 
gagee containing a statement that the suit pro¬ 
perties are subject-matter of a mortgage executed 
in favour of the plaintiff, such letter, although not 
registered, is admissible as evidence of a collateral 
fact, namely the acknowledgment by defendants of 
the mortgage in favour of the plaintiff and can 
be admitted in evidence under S. 49 : AIR 1919 
P C U; 26 Gal 334 ; AIR 1926 Mad 1040 and 
AIR 1930 Lah 985, Rcl. on. (P 875 0 2) 

^ (e) Civil P. C. (1908), O. 2, R. 2, O. 23, 
^•1 — Suit on equitable mortgage instituted in 
Bombay High Court — Mortgagee seeking to 
enforce his claim against property situate in 
Madras Presidency as well as other lands in¬ 
cluded in mortgage—Bombay High Court giving 
permission to institute fresh suit in respect of 
property situated in Madras Presidency in 
Court of local jurisdiction—Direction of Court 
Included in final decree — Fresh suit on mort¬ 
gage in respect of lands in Madras is not 
barred merely because no speciftc application 
was made by plaintiff in previous suit to with¬ 
draw claim and no specihe order was passed. 

Where In a suit on an equitable mortgage Insti¬ 
tuted In the Bombay High Court, the plaintiff 
wants to enforce bis claim against certain property 
situate in the Madras Presidency as well as other 
lands included in the equitable mortgage and High 
Court of Bombay gives permission, presumably 
under 0. 23, to institute a fresh suit in respect of 
the property situate in the Madras Presidency in 
the Court of the local jurisdiction and the dlreo* 
tion Is included in the final decree, a fresh suit on 
the mortgage in respect of the lands in Madras is 
not barred under 0, 2, Rule 2, merely because no 
specific application was made by the plaintiff in the 
previous suit to withdraw the claim with respeot 
to the Madras land and no specific order was 
passed allowing withdrawal of the claim and 
granting permission to Institute fresh suit. Suit 
by plaintiff in Madras Presidency, although origl- 
Dally one for possession of the suit property 
(plaintiff having porohased it with the permission 
of the loBolvenoy Court from the Official Assignee 
appointed during Insolvency of the mortgagor), 
held to ioolnde an alternative claim based on the 
mortgage and held maintainable as framed. 

[F 676 0 2] 

(f) Practice — Relief—Pleadings defective — 
Court can grant relief not prayed for, if it is 
not inconsistent with facts of case, provided 
defendant is not placed at disadvantage. 

Even If it la not prayed for In the plaint, the 
Court can grant a relief which Is not inconsistent 
with the facta of the case, provided the defendant 
is not placed at any disadvantage In the course of 
the trial by reason of the defect in pleadings. 

[P 878 0 1] 
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Advncafp.Gcnoriil, K. UmamatiMwaran. 
M. SuM):ir!iya Ayvar and T. S. Krishna, 
niurtiiy Ayyar — for Appellants. 

V \ . Srinivasa Ivengar, V. C. Gopala. 
rathtiam and C. V. Atmanathan — 

for Jlespondenis. 

Madhavan Nair J. —This is an appeal 
hy defendants ] and 5 against the decree of 
the Subordinate Judge of Trichinopoly in 
0. S. No. 1 of 1929. The plaintiff in the 
.suit is H. n. The ^Faharana Thakur Sahib 
of Limbdi. In the appeal, the Question is 
raised as to whether the plaintiff is entitled 
to a sale of the suit properties in enforce¬ 
ment of an alJeged sub-mortgage of an 
equitable mortgage by deposit of title 
deeds, granted to him by defendant 3 of 
the suit properties. These, called the Vada- 
voor lands, are situate in the Trichino- 
poly District. These and various other pro¬ 
perties situated in Madras and Bangalore 
belonged to Messrs. Tawker & Sons, a well, 
known firm of jewellers in Madras. They 
mortgaged the title deeds of all these pro¬ 
perties to Messrs. Nagarseth k Sons, defen. 
dant 3 in the present suit, in 1916 for a sum 
of over 18 lakhs of rupees borrowed from 
time to time for carrying on their family 
business. Exs. M, M-l and M.2 are the 
documents which were deposited as the title 
deeds of the properties. Of these, Ex. M is 
only a judgment and strictU speaking is 
not a title deed. In August 1922 Nagarseth 
instituted 0. S. No. 3772 of 1922 in the 
Bombay High Court (Ex. D.4 being the 
plaint) against Messrs. Tawker k Sons (who 
were defendants 1, 2 and 3) for the enforce- 
menb of the equitable mortgage. This suit 
was not finally decreed till 1928. Mean, 
while, on 17th January 1925 Messrs. 
Tawker k Sons were adjudicated insolvents 
and the OfiBcial Assignee of Madras was 
made a party in that suit as defendant 4. 
In the course of the suit the present plain, 
tiff was also made a party as defendant 5 
at the instance of the plaintiffs in that suit 
(the present defendant 3)—see Ex. J dated 
17th April 1925—on the ground that they 
bad made an equitable sub mortgage' in 
his favour of the title of the immovable 
properties situate at Madras, Trichinopoly 
and Bangalore mortgaged to them. He then 
lodged what is called acounter-claim against 
Nagarseth k Sons for Es. 18,23,517.6.3, 
which he averred was secured by deposit 
■with him of the title deeds mentioned in 
the plaint and he prayed that the proper¬ 
ties covered by the title deeds be sold and 


the proceeds applied in satisfaction of his- 
debt; see Ex. N. 

It may be mentioned here that defen. 
dant 3 used to obtain moneys from the- 
present plaintiff for lending them to the 
Tawkers. The present defendants 1 and 2, 
the latter representing the P. M. A. Estato 
as receivers, claiming right to the Vada- 
voor properties involved in the present suit 
as purchasers of the same in the course of 
execution proceedings in C. S, No. 196 of 
1921 on the file of the High Court of Judi¬ 
cature at Madras, applied on 12th April' 
1928 to be made parties in C, S. No. 3772 
of 1922. Thereupon the present plaintiff 
and defendant 3 (defendant 5 and the plain, 
tiffs in the Bombay suit) agreed to omit 
from that snit their claim to the Vadavoor 
lands, the present suit properties, and to 
bring a suit for the same within three 
months in Madras. In the circumstances, 
the learned Judge declared that he madeno 
order on the application {see Ex. 0 dated 
18th June 1928) : and defendants 1 and 
2 were not made parties to the suit. The 
learned Judge stated in Ex. 0 that the 
plaintiff and defendant 5 (that is theNagar. 
seths and the present plaintiff) agreed to 
omit from their suit their claim as regards- 
the Vadavoor village and to file a suit 
within three months inter alia against the 
applicants (that is, defendants 1 and 2) to- 
enforce their claim against the said Vada¬ 
voor village in the Court of local jurisdic- 
tion’. 

In July 1926, shortly after his appear.' 
ance in the suit, an interim decree wae 
passed by consent as between the Nagar- 
seths and the present plaintiff. That de¬ 
cree {see Ex. L) directed the Nagarseths to- 
pay him the sum of Hs. 19,26,232. No¬ 
relief was granted with respect to the sub. 
mortgage, but it was declared that tbis- 
decree is without prejudice to the rights of 
defendant 5 (the present plaintiff) to take 
proceedings on the equitable mortgage of 
the properties in the Madras Presidency 
and to prove his claim in the insolvency 
against the estate of defendants 1, 2 and 3- 
(the Tawkers). Ex. L.l is the copy of the 
amended decree passed in the Bombay suit 
on 5tb November. 1928 and in it the direc¬ 
tion contained in Ex. 0 was repeated. 
declared that for the amount due by Taw¬ 
ker & Sons to the Nagarseths, namely, Bs. 
15,37,243, the Nagarseths were entitled to 
an equitable mortgage and a first charge 
on the lands comprised in the title deede 
with the exception of the lands in tho 
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Vadavoor village (the present suit proper¬ 
ties) and it was declared that by virtue of 
the deposit of the title deeds by the Nagar- 
seths with defendant 5, the Rajah of 
Limhdi, the properties were validly mort. 
gaged to the latter for the Nagarseths' debt 
to him which bad been already fixed at 
Rs. 19,26,'232 by the previous consent 
decree; and lastly it was declared that in 
default of payment by the Nagarseths to 
the Rajah, he would be entitled to a decree 
absolute for sale but without prejudice to 
his own and Nagarseths’ rights 

to institute a suit (that is. the right of the plain¬ 
tiffs and defendant 5) agiiast S, Rm M. Rm. 
Ramanathan Chettiar and Messrs. Fraser & Ross, 
Receivers of the P. M. A. Estate of Madras <tho 
present defendants 1 and 2^ to enforco their res¬ 
pective rights under the said mortgage as provided 
by the previous order of 18th Juno (Ex. 0). 

Ten days after the decree in the Bombay 
High Court, the present plaintiff made an 
application in this Court sitting in insol¬ 
vency for permission to buy all the mort¬ 
gaged properties at a valuation of ten lakhs 
of rupees, agreeing to give credit for this 
sum in the mortgage decree and declaring 
his willingness to rank as an unsecured 
creditor for the balance of the amount: see 
Ex. 6. The Court thereupon authorized the 
Official Assignee who was seized of the 
estate of Messrs. Tawker, to execute a sale 
deed in favour of the plaintiff conveying 
all the properties; see Px. P, dated 19th 
November 1928. The conveyance by the 
Official Assignee to the plaintiff of the 
entire mortgage properties including the 
present suit properties was made on 17bh 
April 1929 under Ex. Q. In pursuance of 
his undertaking {see Ex. 0) the suit out of 
which this appeal arises was instituted by 
the plaintiff on 8th December 1928 for a 
declaration that he is the absolnte owner 
of the plaint.mentioned properties and that 
he is entitled to be in possession thereof: 
see paras. 15 and 18 (a) of the plaint. In 
01. (d) of para. 16 he prayed that if the 
Court should decide that defendants 1 and 2 
had any right to redeem or otherwise the 
rait properties in respect of the mortgage 
in favour of defendant 3 and the plaintiff, 
it ma^ determine and give proper direc. 
tions 'in respect of the working out of the 
relative rights of the respective parties.” 
As will be presently mentioned, the plaint 
^as allowed to be amended by order of the 
Court dated 12th November 1930 (I. A. 
No. 1215 of 1930). 

We will now briefly refer to the rights 
aUeged by defendants 1 and 5 to the suit 


properties and their contentions with re. 
gard to the rights claimed by the plaintiff. 
Records show that defendant 1 and P. M. A. 
(now represented by defendant 2) had 
obtained a decree (preliminary decree dated 
26th April 1922, decree absolute for sale 
dated 18th July 1922) in C. S. No. 196 of 
1921 against Messrs. Tawker k Sons for 
moneys advanced to them on a mortgage 
of certain properties not involved in the 
present suit and an order for sale had been 
made by the Court. During the course of 
execution proceedings the Official Assignee 
of Madras was made a party on 16th 
February 1925. As Tawker & Sons were 
not able to pay the amount in time they 
applied for postponement of sale and ob. 
tained an extension of time for payment 
by giving by way of additional security the 
present suit properties and charging the 
same with the payment of the amount due 
under the decree. The Court extended the 
time making the present suit properties 
also liable for the decree amount if it was 
not paid in time: see Ex. 19 dated 23rd 
July 1923. As the amount was not paid, 
the suit properties were auctioned and 
purchased by defendant 1 and P. M. A. in 
1925. The sale was confirmed (see Ex. 20 
dated 31st March 1926} and a sale certi. 
ficate was issued in their favour on 12th 
May 1926 (Ex. 20.A). On 12th April 1926, 
as already stated, they applied to be 
brought on record in the Bombay suit. It 
may bo mentioned here that in 0. S. 
No. 762 of 1926, the partition suit in the 
P. M. A. family, Messrs. Fraser & Ross, 
the present defendant 2, were appointed 
receivers and hence they have been made a 
party to the present suit. Defendant 6 
having become entitled by purchase to the 
interest of the P. M. A. estate in the suit 
properties on 23rd January 1930, was 
almost made a party to the suit on 25th 
September 1930. Defendant 4 to the suit is 
the Official Assignee of Madras. 

In their written statements defendants 1 
and 5 claiming right to the properties in 
the manner indicated above denied the 
equitable mortgage and the sub-mortgage 
alleged by the plaintiff and their validity, 
and contended that these were not binding 
on them. They also contended that the 
alleged mortgages even if true and valid 
were not binding on the entire extent of 
the suit properties. It was also contended 
by them that the suit was not maintain¬ 
able and was barred by limitation and also 
under 0. 2, B. 2, Civil P. C. The other 
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contention? rni.iecl by thorn <aro not material 
for thi? appeal. Aa many as 19 issues were 
raise:! in the ease, but in the appeal the 
ippoll intsquestion the findings of the lower 
Court ouly with respect to six issues, those 
boin.q Issues 1, 2, 8, 9,10 and 11. Generally 
stated, Issues 6, 7 and 17 raised the ques¬ 
tion whether the sale to the plaintiff of the 
suit properties by the Official Assignee of 
Madras, defeudaut 4, ou which a decree 
for possession is ashed for by the plaintiff 
{see para. 15 of the plaint) is valid and 
binding and to what extent it will prevail 
against the sale in favour of defendants 1 
and 2. On this point the lower Court 
recorded a finding against the plaintiff 
holding that the OlJicial Assignee had no 
right to any of the plaint properties on the 
date of the sale by him and though he sold 
all of them to the plaintiff, the plaintiff 
can have no title to them. This finding 
has not been appealed against by the res¬ 
pondent and his learned counsel has not 
pressed that claim in this appeal; and so, 
the only claim of the plaintiff to the suit 
properties that we are called upon to con. 
aider is that which is based on the alleged 
sub-mortgage of the equitable mortgage in 
his favour. This forms the subject matter 
of Issue 8. Issues 1, 2, 8, 9, 10 and 11 
referred to above are as follows : 

Issue 1.—Whether tho plalnt-meationed equit¬ 
able mortgage iu favour of defeodant 3 is true and 
valid in respect of the plaint-mentioned properties 
and is binding ou defendants 1, 2 and 5 to any 
and to what extent. 

Issue ^.—Wbetber tbe plaint-mentioned sub¬ 
mortgage in favour of plaintiS is true and valid. 

Issue 8, — If not (if tbe plalntiS’s sale referred 
to in issue 7 Is not valid), is the plaintiS entitled 
to enforce bis claim, If any, under the plaint- 
mentioned equitable mortgage to any and what 
extent against tbe plaint-mentioned properties iu 
tbe hands of defendants 1 and 2? 

Issue S.—Ib the claim set up In issue 8 In time? 
Issue 20.—Is the claim set up in suit barred by 
0. 2, B. 2, Civil P, 0., by reason of the filing of 
C. S. No. 3772 of 1922 of the Bombay High Court? 

Issue 22.—Is tbe suit as framed not maintaiu- 
ablo? 

On the above iaaueg the learned Sub. 
ordinate Judge recorded findings in favour 
of the plaintiff and passed in his favour 
the decree now appealed against by defen. 
dants 1 and 5. Under this decree the plain, 
tiff was held entitled to get a sum of Rs. 
1,25.062.4.6 for principal and interest up 
to 30th April^ 1932 and costs and it was 
declared that if the amount was not paid 
in the time fixed by Court tbe suit proper, 
ties should be sold. The issues were framed 
on 8th November 1929 but before tbe case 


was actually taken up for trial the plaintiff 
filed in August 1930, I. A. No. 1215 of 
1930 for amending his plaint. In para. 15 
of the plaint the plaintiff stated that 
he ie entitled to a declaration that be is tbe abso¬ 
lute owner of tbe plaint schedule properties and is 
also entitled to be put in possession thereof, 

the right being based on the purchase of 
the property from defendant 4, the Official 
Assignee. Accordingly the first relief 
claimed in his plaint (see para, 18 (a)) is for 
a declaration that he is the full owner of 
tbe plaint schedule lands. The equitable 
mortgage in favour of defendant 3 by 
Tawker & Sons and of the sub-mortgage by 
tbe latter in his favour were mentioned by 
the plaintiff in para. 3 of the plaint. In 
para. 13 be asserted his own rights as well 
as the rights of defendant 3 to the suit 
properties based on their respective mort. 
gages as against the claim of defendants 1 
and 2, and in cl. (d) of para. 18 he prayed 
the Court to give directions in respect of 
the working out of the relative rights of 
the respective parties in case the Ooutt 
should decide that defendants 1 and 2 bad 
as charge holders “any right to redeem or 
otherwise in respect of the mortgage in 
favour of defendant 3 and the plaintiff." In 
tbe amendment application the plaintiff 
stated that he should be given relief with 
respect to tbe suit properties as tbe holder 
of the sub.mortgage which he had alleged 
defendant 3 had given him of the suit pro¬ 
perties. He prayed for permission to add a 
new' paragraph to the plaint as para. 15 (a) 
and to amend cl. (d) of para. 18 by insert¬ 
ing in it suitable words to describe clearly 
the nature of the relief claimed by him. 
The new paragraph and the words sought 
to be introduced in the relief portion are as 
follows : 

Paragraph 15. (a) “In case it bo bold that tbe 
sale by defoudant i to the plaintiff does not pass 
any title, the plaintiS is entitled to the mortgage 
decree for sale of tbe undermentioned properties 
for realization of a sum of one lakh of ropees, 
being a proportionate part of the mortgageamoBflt 
due on the undermentioned properties.” 

In cl. (d) of para. 18 he sought to add 
after the words "in favour of defendant 3 
and the plaintiff" and the words "such 
rights, etc." the following: 

The undermentioned properties may be ordered 
to be sold for realization of a lakh of rupees oat of 
the mortgage money due on the undermentioned 
properties together with subsequent interest and 
costs and snob right. 

The amendment was opposed but it was 
allowed by the learned Judge. A petition to 
revise this order of amendment filed by 
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the present appellants (C. E. P. No. 163 of 
1931) was dismissed by the High Court on 
9th February 1931, with the remark "I see 
no reason to interfere.” The question whe¬ 
ther this amendment was proper will be 
considered by us in dealing with the ques. 
tion whether the suit is maintainable. We 
will now proceed to consider the various 
questions in order. The first question is 
whether the plaint.mentioned equitable 
mortgage in favour of defendant 3 is true 
and valid; or in other words whether there 
is any equitable mortgage capable of legal 
proof having regard to the fact that there 
was a written memorandum (to which 
reference will be made presently) relating 
to the matter which was not registered 
under the Hegistration Act. 

Evidence shows that Tawker & Sons had 
pledged their jewels with various firms and 
persons. In order to redeem them they 
entered into an agreement with Nagarseth 
& Sons, defendant 3, and obtained advances 
of moneys from time to time. As security 
for the advances, it was agreed that Nagar. 
seth & Sons were to have pledge of the 
jewels to be redeemed and that immovable 
properties should also be given as collateral 
security by way of deposit of title-deeds. 
On this understanding which was oral, 
various snms of money were advanced from 
the middle of June 1916 to the Tawkers 
by the Nagarsetbs. Ex. 18 is a letter 
written by the Tawkers to Nagarseth & 
Sons on 17th June 1916 in which after ac- 
knowledging that they have received Bs. 
75,000 they agreed to deposit title-deeds 
relating to immovable property. Ex. 18.a 
shows that on 19th June a sum of Eupees 
80,000 was advanced and the Tawkers 
agreed to give collateral security by deposit 
of title-deeds. Ex. 17, a letter dated let 
July 1916, refers to these and other pay. 
ments of Es. 80,000 (29th June 1916) and 
Ra. 5400 (ist July 1916), all of which were 
made between 17th June and 1st July 
1916. On or after 9tb September 1916 a 
written agreement was executed by Nagar. 
seth & Sons and Tawker & Sons embodying 
the terms of the oral agreement of June 
1916. (The document bears no date but the 
stamp on which it is engrossed bears the 
date 9th September 1916). It makes refer, 
ence to the previous loans and to the de. 
posit of title-deeds as security and states 
that these loans most be considered to have 
been made under the terms of this agree- 
ment and fixes 11 lakhs of rupees as the 
limit of the advance. 


The plaintiff s case is that in pursuance! 
of the oral agreement between the parties' 
in June these moneys were advanced fromi 
time to time and the title-deeds were de-' 
posited subsequently and that Ex. H is ai 
subsequent formal document evidencing the 
original understanding. The first deposit of 
title-deeds was made in June 1916 and the' 
deposit was completed by the end of June- 
prior to 1st July 1916. The agreement and 
the deposit of title-deeds before Isb July 
1916 are proved by the evidence of P. Ws. 
3, 4 and 5, particularly the evidence of 
P. Ws. 4 and 5, whose testimony on these 
points has been accepted by the lower 
Court for cogent reasons. We have been 
taken through their evidence and we see no 
reason to reject the same. P. W. 3 is the 
broker who negotiated the loan. P. W. 4 was 
the manager of defendant 3's firm. He is 
an advocate of the Bombay High Court, a 
member of the Bombay Municipal Corpor- 
ation and a member of its standing com. 
mittee and also of the City and Bombay 
Improvement Trust. P. W. 5 is Kasthuri. 
bhai Nagarseth, a partner. He states that 
the agreement of advance was originally 
oral, that it was subsequently reduced to 
writing, that the title-deeds were given to 
him in the last week of June 1916 and that 
he handed them to his manager P. W. 4 to 
put them into the safe. The argument of 
the appellant on the point is not so much 
that the evidence of these witnesses should 
not be believed as that that evidence being 
oral is inadmissible, having regard to the 
unregistered written memorandum executed 
by the parties which for want of registra. 
tion cannot be accepted in evidence under 
the Eegistration Act. The decree in C. S. 
No. 3772 of 1922 on the file of the Bombay 
High Court was obtained by defendant 3 
against Tawker & Sons on the basis of the 
equitable mortgage : see Ex. L.l. This no 
doubt is not evidence against defendants 1, 

2 and 5 who were not parties to that suit, 
but it is an instance in which the right 
DOW claimed and set up was recognized by 
the Court. Apart from the oral evidence, 
the most direct evidence to prove the equi- 
table mortgage is Ex. D.14. Ex. D.14 is a 
memorandum dated 1st July 1916 given by 
the Tawkers to Nagarseth & Sons. It runs 
as follows : 

We have pledged with you as equitable mort- 
gage as agreed la our wrltlag with you 

1. Vadavoot village properties, papers worth 
Bs. 8,00,000. 

3. PalUkarney property, papers worth Bupees 

1 , 00 , 000 . 
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3. Biin^abr.- bungalow worth Rs. 45.000. 

(Sd). T. R. Tawker & Sods. 

1st July 1910. 

To Me.-rs. N.ig;ir.-;oth d: Sons, 

Boiiilny. 

It is sifjDod T. R. Tawker & Sons. Itetii 1 
of ijroperty referred to in it is the present 
suit property. Exs. M. M-1 and I\1.2 are 
the three title-deeds allejied to have been 
deposited with Nagarseth & Sons in respect 
of those properties. Under S. 58 (f), T. P. 
Act, a transaction called a mortgage by 
deposit of title-deeds can be created by a 
person delivering to a creditor or his agent 
documents of title to immovahlo property, 
with intent to create a security thereon. 
Sec. 59 provides that 

wboro tbo principal money secured is one hundred 
rupees or upward.s, a mortgage other thau a mort. 
gage by depo^it of title-deeds can bo effected only 
by a registered instrument signed by the mortgagor 
and attested by at least two witnesses. 

Tho equitable mortgage in the present 
case took place in Bombay and does not 
require registration under the provisions of 
the Transfer of Property Act. Undor S. 17, 
Registration Act, registration is required of 
(a) instruments of gift of immovable pro. 
petty, (b) other non.testamentary instru¬ 
ments which purport or operate to create, 
declare, assign, limit or extinguish, who- 
ther in present or in future, any right, 
title or interest, whether vested or con¬ 
tingent, of the value of one hundred rupees 
and upwards, to or in immovable property. 

By S 49 of the Act, it is provided that 
no document required by S. 17 or by any provi. 
eion of the Transfer of Property Act, 188-2, to bo 
registered shall (a) affect any immovable property 
comprised therein, or (c) bo received as evidence of 
any transaction affecting such property or con. 
ferring such power, unless it has been registered. 

The learned counsel for the appellant 
argues that in the present case the memo- 
randum Ex. D.14 is in itself the equitable 
mortgage, that, having regard to Ss. 17 
and 49, Registration Act it is void, inas- 
much as it was ofifected by an instrument 
which was admittedly not registered, and 
that oral evidence is not admissible as the 
memorandum constituted the contract be. 
Uveen the parties (S. 91, Evidence Act). 
On the other hand the respondent’s learned 
counsel argues that the act of deposit 
which constitutes the equitable mortgage 
was not effected by Ex. D.14, that it is 
merely a memorandum of the completed 
transaction of mortgage, that it does not 
therefore require registration and that in 
the circumstances oral evidence is admis¬ 
sible to prove the deposit. 


The question we have to consider is 
whether Ex. D.14, having regard to its 
construction and the circumstances in which 
it came into existence, is an instrument 
within tbo meaning of S. 17, Registration 
Act, which purports or operates to create 
or declare whether in present or in future 
any right, title or interest, whether vested 
or contingent, in the suit properties which 
are admittedly over the value of Es. 100. 
\arious cases were brought to our notice 
to explain the principles that should be 
applied in deciding this question. We will 
refer only to a few of the more important 
of these decisions. In the leading case in 
(1872) 5 n L 32U at p. 340, Lord Cairns 
observed : 

Although it is a well established rule of equity 
that a deposit of document of title without mote, 
without writing or without word of mouth, will 
create in equity a charge upon the property refer¬ 
red to, I apprehend that that general rule will not 
apply when you have a deposit accompanied by 
an actual written charge. In that case you must 
refer to tho terms of the written document, and 
any implication that might bo raised, supposing 
there was no document, is put out of the case and 
reduced to silence by the documents by which 
alone you must be governed. 

In 11 Bang L R 405,^ Couch G. J. said: 

The rule with regard to writings is that oral 
proof cannot be substituted for the written evi¬ 
dence of any contract which the parties have put 
into writing, And tho reason is that the writing 
is tacitly considered by the parties themselvee as 
tho only repository and the appropriate evidence 
of their agreement. 

If this memorandum was of such a 
nature that it could be treated as the con- 
tract for the mortgage and what the parties 
considered to be the only repository and 
appropriate evidence of their agreement, it 
would be the instrument by which the 
equitable mortgage was created and would 
come within S. 17, Registration Act. lo 
43 Cal 895^ at p. 900, the Privy Council 
laid down the law as follows: 

The law upon this eobieeb is beyond any doobt: 
(1) Where titles of property are handed over with 
nothing said except that they are to bo security, 
tho law supposes that tho scope of the security « 
the scope of the title. (2) Where, however, titles 
are handed over accompanied by a bargain, that 
bargain must rule. (3) Lastly, when the bargain 
is a written bargain, it, and it alone, must deter¬ 
mine what is the scope and extent of tho security- 


1. Shaw V. Foster, (1872) 5 H L 321=42 L J Cb 
49=27 L T 281=20 W R 907. 

2. Eedarnath v. Ehamlall Kbettry, (187S) H 
Beng L R 405=20 W R 160. 

3. Pranjivandoss Jagjivandas Mehta v. Oban Ma 

Phee, (1916) 3 A I R P 0 116=35 1 0 190= 
43 Cal 895=48 IA 122 {P 0). 
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Applying the principles laid down in 
"these cases, Lord Carson said, in 50 Cal 
338,the tost is : 

Did the documeub constitute the bargain be¬ 
tween the parties, or was it merely the record of 
an already completed transaction ? 

As observed by Sir Walter Schwabe C, J. 
(with whom Ramesam J. concurred) in 46 

M L J 295^ 

If it constitutes the bargain* then on the well 
known rule that where contracts are reduced to 
writing you cannot give parol evidence of their 
contents, in order to prove the mortgage, the 
plaintiEf would have to attempt to put in as evi. 
dence the document and, if it is a mortgage docu* 
ment, he would bo precluded from so doing by the 
Transfer of Property Act and under the Registrar 
tion Act. The question in each case, which it is 
difficult to decide, is whether or not the document 
does constitute the bargain, or is merely a record 
of a completed transaction. 

In affirming a judgment of this Court, 
the Privy Council in 54 Mad 257® referred 
to 50 Cal 338* and observed as follows: 

While their Lordships do not think that tho 
language of Lord Carson conveys or was intended 
to convey the meaning that no memorandum 
relating to a deposit of title deeds can be within 

5. 17, Hegistration Act, unless it embodies all the 
particulars of the transaction of which the deposit 
forms part, their Lordships are of opinion that no 
such memorandum can be within the Section 
unless on its face t( embodies such terms and is 
signed and delivered at such time and place and 
in such circumstances as to lead legitimately to 
the conclusion that so far as the deposit is con. 
oeroed, it constitutes the agreement between the 
parties. (The xtalics are ours.) 

Shortly stated the question we have to 
consider is, does Ex. D.14 constitute the 
agreement with respect to the deposit bet. 
ween the parties, or is it simply evidence 
of a fact from which the mortgage could 
be inferred? The document states that the 
executants pledged as agreed upon in their 
writings, papers relating to the properties 
mentioned in it. The question arises, when 
was the pledge made, was it contemporane¬ 
ous with the execution of the document or 
was it before or after ? It appears to us 
having regard to the language used, that 
the pledge must have been made at a date 
anterior to the execution of the document; 
in other words, the deposit as agreed to 
tnnst have been made before the doenment 
Ex. D .14 was executed; otherwise the 

4. Sabramanlan v. Lutobman, (1923) 10 A I B 
P 0 60^1 I 0 660=60 Oal 338=1 Rang 66 
=60 I A 77 (P 0). 

6. Etlebnayya v. PoDoasaml Ayyar, (1924) 11 
A 1B Mad 647=84 1 0 639=47 Mad 398=46 
M L J 296. 

^6. SaDdataoharlat v. Narayana Ayyar, (1931) 18 
A I B P 0 86=13110 828=64 Mad 267=68 
1 A 68 (P 0). 


expression used would not have been “ We 
have pledged. " The agreement of deposit 
must have been made therefore a prior one. 
In 46 M L .1 295,"'^ the learned Judges 
pointed out that when one looks at the 
cases the easiest guide in determining the 
question whether thedocutnent constitutes 
the bargain or not, is tho question whether 
or not money was paid before the making 
of the document, because if tho money is 
handed over contemporaneously with or in 
exchange for the document or after the 
document, it will be very difficult bo estab¬ 
lish that the document did not contain the 
terms of the bargain between the parties. 
If we apply this test to the present case, 
we find that the understanding was that 
advances were to be made from time to 
time and the moneys were as a matter 
of fact advanced before Ex. D.14 was 
executed. The contract therefore must 
have been before Ex. D.14 and the docu¬ 
ment can only be tho record of a transac¬ 
tion that was completed some time beforej 
in the past. Except the fact that a pledge, 
has been made, it is clear that the docu- 
ment does nob on its face embody, to use 
the language of their Lordships of the 
Privy Council, “ the particulars of the brans, 
action of which the deposit forms a part ” 
or in other words, the contract with respect 
to the deposit. 

It is argued that the statement contained 
in the document ‘as agreed upon in the 
writings with you’ amplifies its scope and 
thereby introduces into the document the 
terms of the bargain between the parties. 
We cannot accept this argument. The writ, 
ings referred to are Exs. 18 and 18-a. 
Shortly stated, in these documents, already 
referred to, the executants merely state 
that with respect to the moneys borrowed 
Hs. 75,000 under Ex. 18 on the strength 
of certain hundis and Bs. 80,000 under 
Ex. 18.a on a promissory note, they agree 
to deposit title deeds with the lenders 
creating equitable mortgages and Ex. D.14 
says that in pursuance of this agreement 
to deposit the title deeds (i. e. as agreed to 
in the writings), the deposit has already 
been made of the title deeds of properties 
mentioned in it. The reference to these 
documents does not thereby introdnee into 
Ex. D.14 the terms of the bargain between 
the parties. These words "as agreed upon 
in the writings” can only mean this and 
nothing more, viz. " We have agreed to 
deposit the title deeds and we have depo. 
sit^ the following title deeds as agreed to 
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in the writiri"-? referred to. ’ In our opinion 
the words are not adequate enough to incor. 
porate the wliole of those documents in 
this one document. Kven assuming that 
overythitig stated in those documents is 
incorporated in Ex. D.14, still the docu. 
ment says that the deposit has already 
been made; about that there can be no 
doubt. If so, the equitable mortgage was 
completed before Ex. D.14 was written 
and 19 a past transaction. Ex. 0-14 is 
therefore only a memorandum of a com¬ 
pleted transaction. In whichever manner 

J 1 i * 4 f ^ ^ ^ it seems to us 

that It refers to a past act of deposit and 

the equitable mortgage thereby created was 

complete without this memorandum. 


I-or helping us in construing the expres. 

r> Pledged ” appearing in 

our attention was invited to 
numerous cases of equitable mortgages 
wherein Courts were called upon to construe 
expressions of similar import like the one 

are ; 11 Bang 

M ^22,' 31 M L J 347,“ 16 

A I E 1935 Ciil 973,‘“ 26 M L W 28," 

Qoni? ^ I ® 1966 

Jagannatham PiUai v. Official 
n il/adras," 54 Mad 257,” 59 

Cayei, - 62 Cal 998,'“ A I E 1936 Mad 
2o6 and A I E 1921 Lab 253,’“ A few of 


’■ Moung Htoon Oo, (1886) 13 Cal 

8. Muthiah Chetti v. Kothandaramaswami 
Naldu. (1917) 4 A I R Mad 799=36 I C 664 
p3lMLJ 347. 

9. vadamalai Pillai v. Subramania Chettlar, 
(1923) 10 A I R Mad 262=71 I C 190=16 
M L W 936. 

10. Bhuban Mohan v. Co-operative Hindufithan 
Bank, (1926) 13 A I R Cal 973=88 I C 866= 
29 C W N 784. 

11. Ramakrishna Dosa v. Kesavala Chetti, (1927) 
14 A I R Mad 1146=102 I C 34=53 M L J 
179=26 M L W 28. 

12. Kshetranath v. Baraaukdas, (1927) 14 A I R 
Cal 638=102 I 0 871=46 C L J 233=31 
OWN 708. 


13. Rail! Brothers v. Punjab National Ban 
(1980) 17 A I R Lah 920=129 I C 21=' 
Lah 664=31 P L R 934. 

14. (1981) 18 A I R Mad 124=129 I C 814=( 
M L J 809. 

16. Buren^a Mohan Ray Chowdhry v. Mabendn 

^1®S2) 19 A I R Cal 589=14 

iR T? ^ ° N ^20. 

16. Chandra v. Jugalkishore Dutta,(199l 
62 Cal 998=164 I 0 197. 

17. KriahnaswamiAyyangarv.Qouriamma, (193( 

« I ® 266=168 I C 196. 

18. Moti Ram Mohan Lai v. Bharath Nation* 

<^^21) 8 A I R Lah 263= 

d 7 i U 131, 


these containing general principles have 
already been noticed : 11 Beng L R 405;^ 
50 (lal 338;^ 46 M L J 295® and 54 Mad 
257; ‘ the rest we have read; but we do not 
think any useful purpose will be served by 
discussing them as the decision in each 
case must necessarily depend upon the 
construction of the terms contained in the 
memorandum dealt with in that case in 
the light of its special circumstances. 

The circumstances already adverted to, 
show that the moneys were advanced on 
various dates in June, the deposit of title 
deeds was completed towards the end of 
that month and it was after these were 
done, that Ex. D.14 was executed as meoft' 
randum. As already stated, in our opinion, 
it is only a record of a completed transac¬ 
tion and there is nothing in the circum¬ 
stances connected with its coming into 
existence which requires us to give a 
different meaning. We hold that Ex. D.14 
does not require registration and affordsj 
along with other evidence complete proofi 
of the equitable mortgage in question. If 
Ex. D.14 does not require registration, it 
has not been shown how the equitable 
mortgage is invalid. In our opinion the 
oral evidence of the witnesses already refer- 
red to Ex. D.14 and the decree in the 
Bombay suit prove to our complete satis- 
faction that the alleged equitable mortgage 
is true. Before we leave this question, we 
may mention that it was argued in the 
lower Court that Ex. D.14 was got up 
subsequent to Ex. H and was ante-dated 
and should on that account alone be thrown 
out of consideration, but the learned Judge 
held that this suggestion was not proved > 
see paras. 11 and 12 of the judgment. No 
special ground has been taken against that 
finding in the memorandum of appeal and 
the learned Advocate-General after alluding 
to the point in the earlier part of his argu¬ 
ment abandoned it altogether and so we 
do not consider it in this judgment. 

The next question is whether the plaint- 
mentioned sub-mortgage in favour of the 
plaintiff is true and valid (Issue 2). The 
answer to this question would depend 
mainly upon a consideration of the oral 
evidence of P. Ws. 3 and 5 who speak to 
the handing over of the documents, 

M, M-1 and M.2, by the Nagarseths to the- 
plaintiff. There are other witnesses also 
whose evidence is relevant in this con¬ 
nexion : see P. Ws. 1, 2, 4 and 6. It 
argued that apart from what were referred 
to as intrinsic defects in their evidence th& 
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probabilities of tho case show that their 
evideoce cannot be true. The learned Judge 
after considering carefully and in great 
detail this question came to the definite 
conclusion that the sub-mortgage has been 
proved. 

The case of the plaintiff relating to the 
sub-mortgage is as follows : The plaintiff 
came to Bombay at the end of March 1922 
and as the Tawkers were not paying the 
amount, P. W. 3, interested as he was as 
the broker of the loan, asked P. W. 5 to 
hand over all the title deeds to him as secu- 
rity for the money and P. W. 5 handed 
over all the documents to him at the Colaba 
station when he left Bombay from that 
station. It would seem that the plaintiff 
bad come to Bombay in connexion with 
the marriage of a son of Narottam Morarji, 
a great friend of his, and also to receive 
the Maharana of Porbunder when he re¬ 
turned from England. On that occasion he 
met P. W. 5, Kasthuribhai Nagaraeth, and 
as the loan was unsecured it was arranged 
that he should hand over the title deeds to 
him. The house of P. W. 5 was near the 
Colaba station. He went with the docu¬ 
ments to the station and handed them over 
to the plaintiff. This handing over was 
seen by P. W. 2. P. W. 6, the present Pri. 
vate Secretary of the plaintiff, also saw 
the handing over as he was present at the 
station. He did not see the papers then 
but be saw them later in 1925, when, as he 
says, the Nagarseths wrote to the plaintiff 
to produce them in connexion with a 
receiver petition which they bad filed in 
the Bombay suit. He says that he went 
with the papers to the Nagarseths and told 
them that the papers could not be handed 
over unless the plaintiff was also made a 
party and then be saw the documents; and 
he identified Exs. M, M.l and M.2. The 
learned Judge says that this witness, the 
only one examined in Court, the others 
having been examined on commission, is a 
graduate in law and impressed him as a 
very straight-forward witness. 

To exhaust the direct oral evidence relat¬ 
ing to the existence of the sub-mortgage, 
we may also refer to the evidence of P. W. 
li the Sheristadar to the Finance Secretary 
of Limbdi State. He says that the Beore. 
tary gave him some deeds in the year 
1922 and be learnt that they bad to do with 
the moneys advanced to the Tawkers and 
that he kept them for safe custody. It was 
a sealed packet that was given to him. 
Except that Brijlal told him that the 


packet contained valuable documents in 
respect of the moneys advanced by the 
plaintiff to Messrs. Tawker & Sons, he does 
not know much about them, He himself 
did not see the document. He kept them 
for two or three years in the safe and when 
the plaintiff sent for them he handed the 
packet to the Secretary and did not get it 
back again. If the above evidence is believed, 
there is no question that a sub-mortgage of 
the equitable mortgage has been proved. No 
doubt the evidence is oral, but no intrinsic 
defects such as would necessitate its rejec¬ 
tion have been pointed out to us. (His 
Lordship then discussed the circumstan¬ 
tial evidence with respect to the sub-mort. 
gage and concluded the sub-mortgage was 
true and then proceeded). The next question 
is whether the equitable sub-mortgage, 
which we have found to be true, is valid in 
law. It will be observed that the suit sub. 
mortgage was created by a re-deposit by the 
Nagarseths with the plaintiff of the very 
title deeds, Exs. M, M-l and M.2 deposited 
with them originally by Tawker & Sons. It 
is argued that since it is the mortgagee's 
interest that is being sub-mortgaged a sub¬ 
mortgage of such interest by depositing the 
title deeds can be created only by deposit, 
ing the title deed evidencing the title of the 
mortgagee, and since admittedly no such 
document has been deposited as none such 
is in existence, the mere re.depositing of the 
title deeds of the original mortgagor cannot 
in law create a valid equitable sub-mort. 
gage. Shortly stated, what is urged is that 
while a sub-mortgage by deposit of title 
deeds of a mortgage effected by a registered 
deed is valid, such a sub-mortgage of a 
mortgage itself created by deposit of title 
deeds is invalid because there is no docu- 
ment evidencing his own title for the mort- 
gagee to make the deposit. It is contended 
that this must follow from tho definition 
of "mortgage by deposit of title deeds” in 
S. 58, T. P. Act. No authority in support 
of this contention has been brought to our 
notice. On the other hand, there is an 
authority in the Indian Beports directly 
against it. wherein the relevant English 
authorities have been referred to : see 14 
Bang 522.'® In that case Mosely J. with 
whom Ba U J. concurred, dealt with the 
contention as follows ; 

A mortgage of immovable property Is itself an 
interest in immovable property and can be itself 
mortgaged. The transaction is called a sub-mort* 
g age. It wonld appear prima facie that such a 

19. Oomam Kant v. B. E. Banerjee, (1987) 34 
AIR Bang 69=168 10 830=14 Bang 582- 
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xut>.mo:tL;i:': ^ i:i to takIo by dopc?it of title 
deeds in I'N i ' i- thn ^.imo way u> an original 
morigig.; 1 .(. Admitccdly iu Kngl.iml fvvbonj tUe 
corr(;'i) ’n term.- are 'equitable mortgage’and 
■sub*m oquit iblo sub-mortgages or equit* 

nl Ill Tiy-igi-s eifi bo mide. 11 L J 

file I'l -" A.’,' • Fi'lier’s Law of Mortgage, Edu. 

0, p. IS, pira. :10; llalsbury's Laws of Englaud, 
21, page S'i; and Lower, \’ol. 2, page 924. 
pira. lias. 

TheD, after referring to some judgmenta 
of the Indian Courts to show that they do 
not atJoct the above position, the learned 
Judge stated : 

I can see uo reason why a sub-mortgago by de¬ 
posit of title deeds in tbo case where tbe original 
mortgage h is lieeii by deposit of title deeds should 
not be valid. This appears to bo clearly in accord¬ 
ance with law nor has any reason of practice or 
convonieiico bcuu argued against it. 

Wo entirely agree with the above opi¬ 
nion of tho learned Judge. If in law a mort¬ 
gagee's interoijt iu property can bo created 
by tho more deposit to him of title deeds 
of the mortgagor, we see no reason why the 
mortgagees interest thus created cannot 
be sub.mortgaged by depositing the very 
.title deeds, tho deposit of which with him 
jeroatod his interest in the property. We 
cannot find anything in S. 58, Cl. (f), T. P. 
Act, against the validity of an equitable 
eub-mortgago of a mortgage created by 
deposit of title deeds. In England there 
never was a doubt about the validity of 
such a sub.mortgage. In our opinion the 
suit sub.mortgage is true and valid in law. 

The equitable mortgage and the sub. 
mortgage having been found to be true and 
valid, the question arises, to what extent 
these are capable of enforcement against 
defendants 1 and 2 : see issues 1 and 8. 
The melwaram right in all the 58 acres of 
Vadavoor village excepting the right in a 
small portion was acquired by the Tawkers 
under Ex. M-l. The learned Judge is nob 
strictly right when he says that under the 
document the Tawkers obtained the mel¬ 
waram right of all the lands. Under the 
same document they also obtained the 
kudivaram right over some of the lands. 
The kudivaram right in respect of the other 
lands were obtained by them under Exs. 
M-2 and 7 to 16. In the view that we 
take of the arguments advanced before us 
it is not necessary to discuss tho exact 
extent of the melwaram and the kudi. 
varam interest obtained by the Tawkers 
under the abovementioned documents. 

SuflQce it to say that it is freely conceded 
^_ 

20. Ex paito Smith ; In re Hillyard, (1042) 11 

L J Bk 16=2 Mont D «k D 637=6 Jur 610. 


by the respondents that there are certain 
lands in which the Tawkers own melwaram 
and certain lands in which they own kudi¬ 
varam which are nob included iu Exs. M-l 
and M.2. In other words, all the title 
deeds respecting the entire interest which 
the Tawkers have in the suit properties 
have nob been deposited by them with the 
Nagarseths. As the learned Judge points 
out, the fact that Exs. 7 to 16 were pro. 
duced by the defendants indicates that all 
the documents under which they obtained 
all the rights which they owned in the 
properties were not deposited with the 
Nagarseths. In the suit, the claim is made 
against the entire interest of the Tawkers 
in the suit properties. As all the documents 
relating to their entire right over the suit 
properties were nob deposited by them 
with the Nagarseths, it is argued that no 
equitable mortgage was obtained of the 
entire interest of the Tawkers in the pro¬ 
perties and the equitable mortgage and the 
sub-mortgage are effective only to a limited 
extent. We cannot accept this argument 
Evidence makes it clear that the intention 
of the parties was that the entire right 
which the Tawkers had over the suit pro¬ 
perties should be mortgaged to secure the 
loans advanced to them by the Nagarseths. 
In Ex. S the Tawkers state that 'lands at 
Vadavoor' (the italics are ours) 'are now 
with the Nagarseths as security’. In Ex.T, 
the mortgage executed to Chaturbhoojadoss 
Khusaldoss by the Tawkers, it is stated 
that the mortgage over the Seh. B proper, 
ties which include the lands in the Vada. 
voor village is a second mortgage. The 
evidence bearing on the question which 
properties the Tawkers intended to mort- 
gage is considered by the learned Subordi. 
Date Judge in para. 18 of the judgment. 

It was nob seriously contended, 
do we think it can be contended in 1^^^ 
circumstances of the case, that it was not 
the intention of the parties to mortgage 
the entire Vadavoor properties belonging 
to the Tawkers. We accept the ffnding of 
the learned Judge on this point; and we 
know that all the documents mortgag^ 
with the Nagarseths were sub-mortgaged 
by them to the plaintiff. There is ample 
authority both in England and in India to 
show that a deposit of some of the title 
deeds relating to a property is enough to 
create a valid equitable mortgage over the 
entire property, if it was the intention pf 
the parties that the mortgage should be 
respect of the entire property to which th* 
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documents of title relate : (1805) 32 E R 
1141^^ is authority for the position that 
equitable mortgage with respect to the 
entire security could be created from a 
deposit of part of the title deeds, if from 
the evidence it can be gathered that the 
object of the parties was to create a secu. 
rity upon the whole property. In (1856) 61 
E R 1024,"^ it was held that: 

It is not necessary, to cccato an equitable mort¬ 
gage, that all the title deeds or c?cu*all the mate* 
rial titla deeds should be deposited; it is sufficient 
if tho deeds deposited are material evidences of 
title and are proved to have been deposited with 
the intention of creating a mortgage. 

See also (1857) 53 E R 343,"^ where it 
was held that to constitute a good equit¬ 
able mortgage it is not necessary that the 
deeds deposited should show a good title in 
the depositor. In that case a solicitor made 
an equitable deposit of the title deeds of 
his estate to bis client, omitting the con¬ 
veyance to himself. He afterwards deposi. 
ted the latter, as a security, with bis 
bankers. It was held that the client had 
priority over the bankers : see the head- 
note. The Indian authorities are also to 
the same effect. In 2 Fat L J 293,^* it was 
pointed out that "there is no technical rule 
that in an equitable mortgage all the title 
deeds should be deposited. It is merely a 
question of intention”, whether the mort- 
gage was of the entire property : see also 
AIR 1929 Rang 65,2® 26 M L W 28" 
and AIR 1930 Lah 920,^® For the above 
reasons, we hold that though the title deeds 
deposited were only Exs. M-1 and M.2 the 
equitable mortgage took effect over the 
entire suit properties as the parties intend¬ 
ed that the entire interest of the Tawkers 
in the properties should be mortgaged. 
The same is the case with the aub.mort. 
gage also. 

The next question is, is the plaintiff's 
claim to enforce the equitable mortgage 
barred by time? This is raised in both 
issues 9 and 18. The equitable mortgage to 
defendant 3 was in June 1916. The plaint 
ID the present suit was filed on 8th Decern- 

^1. Ex parte Wetberell, (1805) II Ves. Jon 899= 
83 B R 1141. 

92. Laoon v. Allen, (1866) 8 Drew 679=26 L J Ch 
18=4 W B 698=61 E B 1024. 

98. Roberta v. Oroft, (1867) 94 Beav 223=63 E B 
848. 

94. Bbopendranath Baaa v. Mt. Wajibanuiasa 

Begam, (1917) 4 A I B Fat 968=39'I 0 664 
=9 Pat LJ 998. 

95. B. E. A. B. M. Obettlar Firm ▼. A. E. B. M. 
K. Ohatliar Firm, (1939) 16 A 1 B Bang 66= 
lie 10 476=7 Bang 98. 


bor 1928. Under Art. 132, Limitation Act, 
the Article applicable to the case, the suit 
should be filed within 12 years from June 
1916. Admittedly it has been filed more 
than 12 years subsequent to the date of 
the mortgage and is therefore barred by 
time. But the plaintiff in order to save 
limitation relies on an acknowledgment of 
the mortgage debt contained in Exhibit S, 
under S. 19, Linaitation Act. In 1924 Taw- 
ker & Sons executed a mortgage, Es, T in 
respect of Vadavoor, the present suit pro. 
parties, and other properties to Chatur. 
bhujadoss Khusaldoss & Sons, Madras. 
Before the execution of the deed, they gave 
to Ghaturbhujadoss Khusaldoss & Sons a 
letter. Ex. S. In it the Tawkers state : 

Iq consideration of withdrawing the suit pend¬ 
ing DOW and also to cover up any deOoiency in all 
the claims and accounts we hereby give you a lien 
on the following undermentioned properties mw 
with Messrs. Nagarseth and Sons of Bombay as 
collateral security. (The italics are ours ) 

The list of the properties mentioned in it 
contains lands at Vadavoor in Trichino- 
poly’ as item 5. The date of this letter is 
i2th February 1922. The plaintiff relies 
on this to show that the Tawkers admit¬ 
ted the mortgage right in favour of the 
Nagarseths in respect of the suit lands. If 
this document is admissible in evidence, it 
clearly amounts to an acknowledgment of 
the existence of the mortgage. We may 
also mention that in Ex. T the Vadavoor 
lands are described as having been given 
as second mortgage to Ghaturbhujadoss 
Khusaldoss & Sons. The Tawkers herein 
admit the subsisting liability of the mort¬ 
gage in favour of tbe Nagarseths. Ex. S is 
an unregistered document and on that 
ground objection is taken that it is not 
admissible in evidence. In our opinion, 
even if registrable, as the document is 
relied on only as evidence of a collateral 
fact, namely an acknowledgment by the 
Tawkers, it can be admitted in evidence 
under Sec. 49, Registration Act. There is! 
abundance of authority in support of the 
position that a compulsorily registrable 
document, though unregistered and in¬ 
admissible as evidence of a transaotion 
affecting immovable property, may be 
admitted as evidence of a collateral fact or 
for any collateral purpose. In 43 Mad 
244,2* tbe Privy Council pointed out with 
reference to certain petitions filed in the 

26. Varada Filial v. Jeevaiathnammal, (1919) 6 

A I B F C 44=68 I 0 901=43 Mad 244=46 

1 A 386 (F 0). 
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Court of the Collector recitlDS the fact of 
a gift in tlv;t case that : 

Altli'.uch ibi' petitious .... are uot admis-sible 
tc prevr tlic ijilt. they may nevertheless be refer, 
red { oxphiuing the nature and character of 
tl,f [■' Ljsion .... 

ifc also 2G Cal SS-l.-' 49 Mad 738- 
and AIR 1930 Lah 985.The admission 
of the equitable mortRaRe contained in Ex. 
S is of the year 1922, before defendants 1, 
2 and 5 acquired any right in the proper¬ 
ties. It is within 12 years after the date of 
the mortgage and within 12 years before 
the suit. We hold therefore that the suit 
is net barred hy time. (Apart from these 
documents the debt and the mortgage were 
clearly set out in the schedules to their 
insolvency petition which Tawkers tiled in 
1925.) 

The next question for decision is, is the 
claim .set up in suit barred by 0. 2, R. 2, 
Civil P. C., by reason of the tiling of C. S. 
No. 3772 of 1922 in the Bombay High 
Court ? The claim is the right to enforce 
the sale of the Vadavoor lands. According 
to 0. 2, R. 2, Civil P. C., when a person is 
entitled to more than one relief in respect 
of the same cause of action, he can, if be 
takes the permission of the Court omit one 
of the reliefs claimed by him, and if he 
takes such permission a subsequent suit 
with respect to that relief will not be 
barred. 0. 23, Civil P. C., gives liberty to 
a party to withdraw or abandon part of a 
claim with liberty to institute a fresh suit 
in respect of the subject-matter of the said 
suit or such part of the claim after getting 
permission of the Court to withdraw from 
such suit or abandon such part of the 
claim. Issue 3 refers specitioally to 0. 2, 
R. 2, Civil P. 0., and makes no reference 
to 0. 23, Civil P. C. The arguments of the 
learned Advocate-General on this issue 
were directed to show that the present 
suit was barred under 0. 23, Civil P. C. 
The learned Judge in holding that the suit 
is not barred refers to both 0. 23, and 
0. 2, B. 2. Whether wa examine the ques- 
tion raised in the issue from the stand, 
point of 0. 23 or 0. 2, R. 2, Civil P. C., the 
main point for decision is the same, viz. 


27. Mugniram v. Gurmukh Roy, (1899) 26 Cal 
334. 

28. Veokataratnam v. Subba Rao, (1926) 13 A I R 
Mad 1040=96 I C 881=49 Mad 738=61 
M L J 410. 

29. Davindep Singh v. Mt. Lachmi Devi, (1980) 

17 A I R Lah 986=129 I 0 281=12 Lah 239 
=32 P L R 976. 


whether permission was granted by the 
Bombay High Court in C. S. No. 3772 of 
1922 to institute a fresh suit for the sale 
of the Vadavoor lands, which was one of 
claims included in that suit, as the plain, 
tiff therein wanted to enforce his claim 
against the Tawkers with respect to these 
lands as well as the other lands included 
in the equitable mortgage. Ex. 0 dated 
18tb June 1928 recorded that the plaintiS 
and defendant 5 (that is, the Nagarsetbs 
and the Rajah of Limbdi) agreed to omit 
from the Bombay suit the claim as regards 
the Vadavoor lands and to file a fresh suit 
“within three months in the Court of the 
local jurisdiction”. The period was extend- 
ed to 24th September 1928 and again 
extended peremptorily for a fresh period 
of 15 days from 26th November 1928, that 
is, up to 11th December 1928 (see Ex. 0-1 
dated 26th November 1928), and the pre. 
sent suit was tiled on 8th December 1928, 
within the time allowed. The direction in 
Ex. 0 is included also in the final decree. 
Ex. L-l passed in the suit. 

It was strenuously argued by the learned 
Advocate-General that no application was 
made by the present plaintiff or the Nagar. 
setbs to withdraw the claim in respect 
of the Vadavoor lands from the Bombay 
suit, that no order was passed by the Court 
allowing the withdrawal of the claim and 
granting permission to institute a fresli 
suit, and that therefore the present suit is 
not maintainable. We may say at once 
that we cannot accept these contentions. 
The High Court of Bombay has in our 
opinion given the plaintiff and the Nagar. 
seths permission to file a fresh suit in the 
Court of local jurisdiction in respect of 
the mortgage over the Vadavoor lands. No 
doubt the plaintiff or the Nagarsetbs did 
not make any specific application for with¬ 
drawing the claim and for filing a fr^h 
suit, nor was any specific order granting 
permission passed by the Bombay High 
Court; but Exs. 0 and L-l make it oletf 
that the claim with respect to the Vadavoor 
lands was withdrawn by the Nagarseths 
and the present plaintiff, and permission 
to file a fresh suit within three months 
was accorded by the Bombay High Court» 
otherwise one cannot understand the diro®* 
tion contained in Exs. 0 and L-li 
the subsequent orders passed by the Bomha^ 
High Court extending the time. Ex- 
directed that the costs of defendants 1 
2 with respect to the Chamber Sumneons 
should be paid in ease the suit was d® 
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■filed within three months, thereby imply¬ 
ing that the Court contemplated the filing 
of a suit within three months from that 
date. Though the plaintiff in the Bombay 
suit asked for the sale of the Vadavoor 
properties also, no decree was given in 
respect of them in the Bombay High Court, 
nor was the suit in respect of those pro. 
parties dismissed. On the other hand we 
find from Ex. L-l, the decree, that it was 
passed without prejudice to the Nagarseths 
and the present plaintiff to institute a 
fresh suit against defendants 1 and 2 to 
enforce their rights under their respective 
mortgages. This order should be construed 
to mean that permission was granted by 
the Bombay High Court to the plaintiff 
and defendant 5 therein, (that is the Nagar. 
seths and the present plaintiff) to file a 
fresh suit in respect of the Vadavoor lands. 
This is clearly borne out also by the last 
order extending time, Ex. 0.1, which was 
passed after notice to present defendants 1 
and 2 and the Tawkers and the Oflficial 
Assignee. We have already referred to this 
order. After extending the time it says : 

I do further order that if no suit is filed within 
the said period of 16 days the plaintiQ and defen- 
dent 5 be and they are hereby debarred from fil. 
ing such a suit. 

This clearly means that with respect 
to the Vadavoor lands the claim of the 
plaintiff and defendant 5 was allowed 
to be -withdrawn from the Bombay High 
Court and that it gave permission to them 
to institute a further suit and that if no 
such suit was filed within the time allowed 
their right of instituting a fresh suit 
would be barred. The proceedings we have 
referred to show that the Bombay High 
Court acted under 0. 23, Civil P. 0., and 
gave permission to the plaintiff and the 
Nagarseths to institute a fresh suit, and 
that order was complied with by the plain, 
tiff by instituting the present suit. It was 
also argued that if an implied permission to 
institute a fresh suit can be gathered from 
the proceedings referred to, then the per. 
mission is bad because no reason has been 
^ven for such permission. This argument 
is without substance, for, it is clear that on 
awunt of the withdrawal of the claim 
with respect to the Vadavoor lands from 
the scope of the Bombay suit, defendants 1 
and 2 who wanted to ^tate their claims 
with respeot to those lands were not made 
parties to the Bombay suit and the order 
0 was passed on the application of 
ffefendanta 1 and 2 to be made parties to 


the suit. In the light of the circumstances 
adverted to above, we have no doubt that 
tho suit of the present plaintiff is not 
barred by reason of the suit C. S. No. 3772 
of 1922 filed in the Bombay High Court. 

The last question for consideration is, is 
the suit as framed not maiDtaiuable? It 
will be observed that by tho time the 
plaintiff filed the suit he bad, with the 
previous permission of this Court sitting in 
insolvency, obtained the sale of the suit 
properties from the Official Assignee. Hav. 
ing thus become the owner of the equity 
of redemption he could no longer sue to 
enforce his mortgage by the sale of the pro¬ 
perties. The suit was originally filed there¬ 
fore for possession of the lands. On 15th 
November, as already abated, the plaint 
was amended by the addition of an alter- 
native prayer for a mortgage decree for sale 
in case it should be held that the convey, 
ance of the laud by the Official Assignee to 
the plaintiff did not pass any title. We 
have already referred to the amendment 
application and the order passed thereon. 
The objection urged by the appellants to 
the frame of the suit is that the suit which 
the High Court of Bombay permitted the 
plaintiff to file was a suit on the mortgage, 
that under the terms of that Court's order 
he was bound to file a suit within 10th 
December 1928, but that he did not in 
effect file it till 15th November 1930, when 
the amendment just mentioned was allow, 
ed to be made to the plaint. We do not 
think that this objection should be allowed 
to prevail. We think that the suit as ori¬ 
ginally filed includes an alternative claim 
based on the plaintiff's mortgage right; see 
paragraphs 12 and 13 of the plaint, the 
relevant portions of which are as follows: 

Para. 12.—. . . He (plaintlS) Is ioformed (bat 
(be claim ol defeodaDt 1 is based opoo a charge 
over (be plaint schedule properties alleged to have 
been created In his favour by Messrs. Tawkcr & 
Bons in the month of July 1928 ia the course of 
the execution proceedings in 0. 8. No. 196 of 1921 
on the file of the High Court of Judicature at 
Madras to which the plaintiS was not a party. 

Para. 13. — The plaintifi states that any claim 
of defendant 1 whether based upon the said charge 
created in the year 1923 or otherwise cannot pre. 
vail against ffie rights of the plalntiS and can 
only ^ subject thereto. Both the mortgages in 
favour of the plaintifi as well as In favour of de¬ 
fendant 3 (Nagarseths) having been earlier in date 
to the date of the alleged charge are entitled to 
priority and any claim of defendants 1 and 2 can¬ 
not prevail against the claims of (he plaintiff or 
defendant 8. The plaintiff is not bound by either 
the alleged charge in favonr of defendant 1 or the 
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proccedioi^s parsuaDt to tbe said charge culmi* 
uatioq in tbe purchase of tho plaint schedule 
land^ by defendant 1, etc. 

Then in tbo prayer portion, para. 18 (d) 
we have a definite indication of the plain¬ 
tiff’s aitornativo claim as follows : 

"Tho plaiiuiT therefore prays judgment tb.at if 
this Honouniblo Court should decide tb.at on tbo 
charge cl.aimed by defendants 1 and 2 they had as 
repref-outing tbo Tawkers. . . . any right to redeem 
or otherwise in respect of the mortgage in fav- 
our of defendant 3 and the plaintiff;” such rights, 
"if any, may also be determined by this Honour¬ 
able Court and appropriate directions given by tho 
Court in respect of the working out of tbe relative 
rights of the respective parties.” 

On this pleading we are of opinion that 
even without the amendment it was open 
to tbe Court to treat this suit in the alter¬ 
native as a suit for sale by a prior morfc. 
;gageo against a person claiming under a 
title derived from a subsequent mortgage. 
Apart from this, it is clear that even if it 
is not prayed for in the plaint the Court 
can grant a relief which is not inconsistent 
with the facts of the case, provided the 
defendant is not placed at any disadvantage 
in the course of the trial by reason of the 
defect in tho pleadings. The plaintiff’s suit 
for a relief on bis sub.mortgage being thus 
maintainable even according to tho original 
plaint, there was no need for amending the 
plaint by the addition of an alternative 
prayer for a mortgage decree for sale. That 
the plaint was understood in the way in 
which we have interpreted it becomes clear 
when we examine the issues. Issue 8 
states : 

Is tbe plaintiff entitled to enforce bis claim, if 
any, under tbe plaint-mentioned equitable mort¬ 
gage, oto? 

This issue shows clearly that even before 
tbe amendment it was clearly understood 
by the Court that the plaintiff did claim 
relief on tho basis of his equitable mort- 
gage. And in para. 18 (d) he asks that the 
relative rights of the parties, that is the 
right of defendants 1 and 2 to redeem and 
of tbe plaintiff to bring the properties to 
sale, may be worked out. By amending the 
plaint the plaintiff wanted to bring out in 
full relief his right to sell the suit proper- 
ties based on the grant of the sub-mort- 
gage. In the circumstances we do nob think 
that by the amendment the plaintiff was 
setting up a new case or asking for a relief 
not originally asked for in the plaint. In 
this connexion reference may also be made 
to the order of amendment passed by the 
learned Judge. For the above reasons we 
overrule the objection that the suit as 
framed is not maintainable. No other 


points were argued before us. For the rea¬ 
sons given above, on tho points argued we 
accept the opinion of the learned Subordi. 
nato .Judge who has dealt with all the 
points in tbe case very ably and clearly in 
his judgment. Before we conclude, we may 
say that no personal decree against defen. 
dants 1 and o is contemplated under the 
decree except for costs. In the result the 
appeal is dismissed with costs. We certify 
costs for two counsel for the respondents. 

C.R.k./r.m. Appeal dismissed. 
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Pandrang Row J. 
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Petitioners. 

Criminal Revn. Cases No. 230 and 232 
and Petitions Nos. 223 and 225 of 1938, 
Decided on 29th July 1938, from order of 
Second Class Magistrate, Ariyalur, D/- 
12th March 1938. 

Legal Practitioner—Rights of— Lawyer cited 
as witness by prosecution is not disqualified 
from appearing as counsel for accused. 

No doubt it is Dot in accordance with profes¬ 
sional etiquette for alawyerwbo has given evidence 
as a witness for tbe prosecution to accept or con¬ 
tinue to bold a brief from tho accused; bat the 
more fact that a lawyer has been cited as a wit¬ 
ness by tho prosecution will not disqualify him 
from appearing as counsel for accused in tbe case- 

[P 878 0 2; P 879 011 

R. Sundaralingam — for Petitioners. 

Public Prosecutor — for the Grown. 

Order. — Both these cases arise out of 
the same matter, viz. disallowance by the 
Second Class Magistrate of Ariyalur of 
Mr. T. S. Arumugham Pillai, an advocate, 
from appearing as counsel for the accused 
in a case of murder pending enquiry before 
the Magistrate. The disallowance 
entirely on the ground that he had been 
cited as a witness by the police in the 
charge-sheet. It would appear that there 
were three charge-sheets filed in this 
and the advocate’s name appears as a 
ness only in the last charge-sheet. But 
this is a minor matter. The reason givenl 
for the disallowance is obviously unsound. 
The mere fact that a lawyer is cited as a 
witness by the prosecution will not dis¬ 
qualify him from appearing as counsel for 
the accused in the case. No doubt it is njt 
in accordance with professional etiquette 
for a lawyer who has given evidence as • 
witness for the prosecution to accept or W 
continue to hold a brief from the accused- 
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That is nob the case here. The mere citing 
of an advocate as a witness by the police 
does nob operate as a disqualification. It is 
easy to imagine the extraordinary results 
which might follow otherwise. The un¬ 
fortunate effect of the order of the Magis. 
trate has been that the accused have been 
continuing in custody for four months and 
more. The order is therefore set aside and 
he is directed to allow the advocate to 
appear for the accused. 

C.R.K./r.M. Order set aside. 
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Horwill J. 

In re Venkatasulha Pillai — Petitioner. 

Criminal Revn. Case No. 1018 and Petn. 
No. 950 of 1937, Decided on 4th May 
1938, from order of the District Magis¬ 
trate, Trichinopoly, in Criminal Revn. Case 
No. 17 of 1937. 

Criminal Trial—Ittue of proceii —Record not 
showing sufficient grounds-Process not issued 
— Reason not given—Interference in revision is 
undesirable — But where serious allegations of 
tyranny are made. High Court and complainant 
should be satisfied whether there is case made 
out or not— If case Is made out, process must 
iuue. 

Wboro it appears from tbo records that there 
are no sufEciect grounds for issuing notice to an 
accused person, the High Court will not bejustlBcd 
In interfering in revision merely because tbo Magis¬ 
trate who bad cognizance of the matter failed to 
give reasons for not issuing the process. However, 
in a case where serious allegations of tyranny are 
made, the interests of justice require that the 
High Court and the complainant should be satis¬ 
fied that the Magistrate has considered the allega¬ 
tions against the accused and has come to a 
decision either that there is no ease against him 
or that there Is. If there is, (he Magistrate must 
issue process to him. [P 679 C 3 ; P 860 C 1] 

T. R. Srinivasan and J. R. Gondappa 
Rao — for Petitioner. 

A. 8. SriraDgaohariar — for Accused. 

N. Somasundaram — for the Crown. 

Order.—Thu pebitiouer filed a complaint 
in the Court of the Sub-Divisional Magis¬ 
trate of Ariyalur to the effect that accused 
1 to 6 illegally distrained his bulls at the 
instigation of accused 7. The Sub-Divi- 
sional Magistrate, without assigning any 
reasons, declined to take any action against 
^used 7. He merely passed an order, 

Issue summonses to A.l to A-6." The 
petitioner went in revision to the District 

Ma gistrate who passed an order : 

The enquiry under 8. 203, Criminal P. 0., 
■sowed that accuaed 7 took no part In (be alleged 


PiLLAi (Horwill J.) Madras 879 

removal of bulls and was not present at tho sceno of 
the alleged oflence. Tbc lower Court was right in 
doclining to istue process to him. I see no reason 
to iutetfero in revision. 

It is argued by the learned advocate for 
accused 7, that this Court has no jurisdic¬ 
tion to entertain this revision petition. 
Although the offence is said to have been 
one under S. 212, Madras Estates Land 
Act, and the petitioner applied in revision 
to the District Collector under S. 205 of 
the Act, yet the procedure to bo adopted is 
governed by the Criminal Procedure Code. 
The complaint was made to the Magistrate 
under S. 202, Criminal P, C., and the 
Magistrate made enquiry under S. 202 and 
eventually passed an order under Ss. 203 
and 204, Criminal P. C. If the Magistrate 
does not act as he should under S. 202, 
Criminal P. C., then undoubtedly the peti¬ 
tioner would be entitled to file a revision 
petition before the District Magistrate; and 
this Court would have jurisdiction under 
the code to interfere if necessary in the 
interests of justice. There can therefore be 
no doubt this Court has jurisdiction to 
entertain this revision petition. 

I agree with the learned Public Prosecu- 
tor that where it appears from the records 
that there are no sufficient grounds for 
issuing notice to an accuaed person, this 
Court will not be justified in interfering in 
revision merely because the Magistrate, 
who had cognizance of the matter, failed to 
give reasons for not issuing the process; 
but I find from the records before me that 
the Magistrate had nob good grounds for 
not issuing process. It may be that he 
misunderstood the complainant’s case in 
the same way as the District Magistrate 
seems to have done. The complainaot has 
not said that accused 7 played any part 
himself in the actual distraint or seizure of 
the bulls; nor that be instigated accused 1 
to 6 at the time when the bulls were 
seized. The complainant states that he has 
evidence to show that accused 7 instigated 
bis servants A-1 to A-6 to go and distrain 
the animals. If so, the 8ub-Divisional 
Magistrate sbonld have considered the 
complaint against accused 7 and if, in spite 
of the allegations made, be was of opinion 
that there was no reason for believing that 
accused 7 instigated A.l to A-6, he could 
have refused to issue process to accused 7 
and given bis reasons for not dobg so. 

It is further contended by the learned 
advocate for aoonsed 7 and the learned 
Public Prosecutor that as the evidenee 
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ilready recorded does not show any case 
against {ciHcd 7 thcro is no need to order 
further enquiry; Imt it has to he remem. 
here:' that any ovidenco by those witnesses 
'u' i.'.'ti.uation by accused 7 would have 
i'een irrelevant to the enquiry against 
'.'.eused 1 to 6 . The fact that there is no 
evidence on record against accused 7 is not 
in itself a sufliciont reason therefore why 
thi-' Court should not interfere in revi- 
^ion. In a case w’bero serious allegations of 
tyranny are made, I think the interests of 
lustice require that this Court and the 
complainant should be satisfied that the 
Sub-Divisional Magistrate has considered 
tlie allegations against accused 7 and has 
come to a decision either that there is no 
case against him or that there is. If there 
is, tho Magistrate must issue process to 
him. This petition is therefore allowed and 
the Sub.Divisional Magistrate ordered to 
consider the complaint as far as it concerns 
accused 7 and to pass a proper order under 
S. 203 or to issue process under S. 204, 
Criminal P. C. 

C.R.K./b.D. Petition allowed. 
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Stodart J. 

B. Venkatachala Mudaliar — 

Petitioner. 

V. 

Coimbatore Municipality — 

Respondent. 

Civil Revn. Petn. No. 563 of 1936, Deci. 
dad on 7fch January 1938, from decree of 
District Munsif, Coimbatore, in S. C. S. 
No. 1400 of 1935. 

Madras District Municipalities Act (5 of 
1920), Ss. 3 (25) and 93—Person absent from 
house without letting it and with intention of 
being at hill station for certain period — He 
does not cease to reside in such house. 

Where a person has remained absent from bis 
house without letting it to anybody else,it is clear 
that he is at liberty to return at any time and he 
cannot be said to have abandoned bis Intention of 
returning when he merely signifies his intention 
of being absent at a hill station for a certain 
period. He is therefore liable to profession tax. 

[P 880 0 2) 

V. Govindarajachati and P. Rajeswaran 

— for Petitioner. 

M. Krishna Bbaratbi — for Eespondent. 

Order. — Without seeing the order of 
the Council (assuming that there was such 
an order) it is impossible to say on what 
ground the Council justified the levy of 
profession tax on the petitioner, and with¬ 


out knowing that, it is impossible to say 
that the provisions of the Act have not 
been complied with. If they have been 
complied with the decision of the Council 
is final and no suit lies. See S. 354 of the 
Act. The lower Court should have, I think, 
satisfied itself on this point. However that 
may be, I agree with the lower Court’s 
finding on the merits. Petitioner has a 
house in Coimbatore where he ordinarily 
lives and he actually lived in the Munici. 
pality from Ist to 7th April and from 9th 
to 30th September. Between 7th April and 
9bh September he was absent at Goonoor. 
That has been so found by tho learned 
District Munsif. Before going to Coonoor 
he informed the Municipal Commissioner 
that be intended to be absent from 7th 
April till about the end of August. Under 
S. 93 (!) (b), a person who in any half year 
resides in tho Municipality for not less 
than sixty days shall pay a half yearly 
profession tax on income from pension or 
investments. Petitioner did not reside in 


the Municipality for 60 days in the ordi- 
nary sense of the term. Did he reside in 
the sense defined in S. 3, sub.s. 25? Sub- 
s. 25 is: 

.\ person id deemed to reside in any house if he 
sometimes uses any portion of it as a sleeping 
apartment, 

and 

is not deemed to ce.ase to reside in any such bouse, 
merely because he is absent from it if he is st 
liberty to return at any time and has not aban¬ 
doned his intention of returning. 

It is the last clause which has to he 
construed. Had the petitioner ceased to 
reside in his house within the meaning of 
this clause during the whole of the period 
7th April to 9th September ? There can b® 
no doubt that he was at liberty to return 
at any time as he had not let the house to 
anyone else; so the only question is whe¬ 
ther the second part of the clause 
Leaving out the words about liberty tO| 
return, the clause reads, a person is no® 
deemed to cease to reside in any such hotiW» 
merely because he is absent from it if 
has not abandoned his intention of retnrn-, 
ing. Can a man be said to have abandoD 0 d| 
his intention of returning when he m 0 rely| 
signifies his intention of being absent at a 
hill station for a certain period? I Jo 
think so. All that petitioner said here wasi 
that he might re.oconpy the bouse about 
the end of August. I dismiss the petition 
with costs. 

O.R.K./d.S. Petition dismissed^ 
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Venkataramana Rao J. 

Palapatti Raghudu and another — 

Appellants. 

V. 

Nallagadda Erraiya and another — 

Respondents. 
City Civil Court Appeal No. 18 of 1936, 
Decided on 22nd April 1938, against decree 
of Court of City Civil Judge, Madras, 
Dl- 6th January 1936. 

(a) Transfer of Properly Act (1882) S. 6 (a) 
—Under English law property of every descrip* 
tion is assignable for value—Under Indian law 
mortgage of property non*existing but to come 
into existence in future can bemortgaged—But 
mere possibility or expectancy is expressly 
prohibited—Mortgage of future income to be 
derived from scavenging is expectancy and so 
invalid. 

Under English law, property of every descrip¬ 
tion, even possibilities and expectancies, is assign¬ 
able for value. Under Indian law a mortgage of 
non-existing property and a transfer of property 
to come into existence in future can no doubt be 
mortgaged, but it must be property which under 
the law, if existing, could be the subject of a 
transfer. Under the Indian law, what in English 
law would bo called a transfer of possibility or 
expectancy is expressly prohibited by S. 6 (a), 
T. P. Act. [P 882 C 2 ; P 883 0 1] 

The mortgage of a future Income to be derived 
from the work of scavenging is an expectancy or 
possibility within the meaning of 8. G (a), T. P. 
Act. The hypothecation of this income is there* 
fore invalid and no right to relief can be founded 
•on it: A I R 1916 Mad 579 and AIR 1923 P C 
289, Rel, on ; (1883) 13 A C 523 and (1662) 10 
H LC 191, Expl. d Disling. [P 883 C 1, 2] 

(b) Injunction—Grant of — Law will not 
permit anyone to restrain a person from doing 
what the public welfare and bis own interest 
requires that be should do—Scavengers claim* 
ing permanent injunction against other scaven* 
gers from doing work in certain bouses — 
Claim held was in substance a right preventing 
•a man from pursuing bis legitimate calling and 
•o no such injunction could be granted. 

The law will not permit anyone to restrain a 
person from doing what the public welfare and 
his own interest requires that he should do, and 
any restriction which Is sought to be imposed on 
•B man pnrsuing bis legitimate calling will always 
be considered to be illegal unless It Is brought 
within any of the recognized exceptions known to 
3aw. Such exceptions have been recognized in 
the interests of trade or business and they too in 
the interest of the general pablic. [F 868 0 S] 

The parties to suit belonged to the scavenger 
■olaes. The defendants borrowed certain amount 
from plaiotifls, hypothecating their income to be 
■derived in fatnre from the scavenging work to be 
done by the defendants in certain bonses. The 
Mortgage money was payable in instalments. 
Default in payment entitled the plalotlSs to do 
work themselves In those faoueee and credit the 
amonnt. The defendants committed default. The 
dslendanta after allowing the plaintiffs to do 
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scavenging work for some time obstructed them. 
Ilcnco tho action by the plaintiffs claiming per. 
manent iujunctiou against tho defendants res¬ 
training the defendants from obstructing them 
and from themselves or others doing the scaveng¬ 
ing work : 

Held that the right was not based on any 
definite contract with tho owners of the said 
bouses by which they were bound to employ the 
defendants for any particular period. If the 
owners refused to employ them, no cause of action 
could be founded thereon, and no injunction could 
be granted, compelling them to employ these 
people. The right that was claimed was therefore 
a right in substance to prevent a man from pur- 
suing his legitimate calling. Scavenging work 
was not a trade or business orprofession involving 
skill. Therefore, as the right that was claimed 
was one which the law could not recognize, no 
injunction could bo given in favour of the plain¬ 
tiffs : ? Mad 424 ; 3 Bom 232 and AIR 1915 
Mad 597, Rd. on. [P S8S C 2 ; P 884 C 1 ] 

^ (c) Custom—Validity of—Custom amongst 
scavenger community in Madras allowing their 
scavenging rights to be mortgaged, sold, etc., is 
an oppressive monopoly and cannot be sus¬ 
tained in Court of law, having regard to 
modern conditions. 

Any custom which is contrary to public good 
and operates to tho prejudice of the many and 
beneficial only to a particular individual is prima 
facie unreasonable and oannot be enforced by any 
Court of law. [P 884 0 X] 

The custom to claim a monopoly to pursue an 
occupation which is reasonable at one time may 
become unreasonable at another time ; 30 Mad 
285, Rel. on. [P 884 0 1, 2] 

A custom obtaining amongst the scavenger 
community in Madras allowing their scavenging 
rights to be mortgaged, sold etc., cannot be 
allowed, as it would turn out to be an oppressive 
monopoly. Further such a custom could not 
have been reasonable even at the commencement, 
and much less can it bo held to bo so in a city 
like Madras, having regard to the modern condi¬ 
tions : 22C LJ 74, Rel. on. (P 884 0 2] 

A. Ramaswamy Iyengar — 

for Appellantt. 

C. Vedagiri Rama Sastri — 

for Respondents. 

Jad^ment.—This appeal raises an inter* 
esting question of law. The respondents, 
the defendants in the action out of which 
this appeal arises, borrowed on 25tb June 
1924 from the appellants, the plaintiffs in 
the action, a sum of Rs. 550 and executed 
a bond styled a hypothecation debt bond 
in their (plaintiffs) favour hypothecating 
the income derived from the houses num¬ 
bering 109 described in Sob. A to the 
plaint in respect of the work done by them. 
The parties belong to the scavenger caste 
and earn their livelihood by doing scaveng. 
ing work. It is stipulated in the said bond 
that the amount borrowed should be dis¬ 
charged within three years with interest 
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at 2 psr cent, per mensem. The respon¬ 
dents undertook to discharge the mortgage 
by payment of monthly instalments of 
Es. 17 and in default of such payment 
covenanted as follows : 

In default of payment in each month in that 
manner, you shall get the sweeping work done in 
the undermentioned houses by men through you 
from tho month succeeding to that of default, 
irrespective of us, and give credit to that income. 
Immediately after the discharge of the debt, we 
shall get this hypothecation deed cancelled and 
take back tho same. If you get the work done 
through your men in that manner, and if, then, 
we or our heirs cause hindrance by preventing the 
doing of the undermentioned sweeping work or by 
saying that income should not be given, we shall 
be liable to criminal prosecution for breach of 
trust against you. 

Tho case of the appellants is that the 
respondents committed default iu making 
such payments and when pressed, allowed 
the appellants to do scavenging work for 
36 out of the 109 houses for some time 
and in or about December 1931, alleging 
that the debt had been discharged, obstruct¬ 
ed them from doing scavenging work in 
the said houses and began to do it them, 
selves and hence the appellants had to 
institute the present action praying for a 
permanent injunction restraining the res¬ 
pondents from obstructing them by them, 
selves doing or causing to be done the 
scavenging work in the 109 houses referred 
to in Sch. A to the plaint and also further 
restraining the respondents, their agents 
and servants from doing the scavenging 
work in all or any of the said 109 houses 
and directing them to put the appellants in 
possession of tho scavenging right in the 
109 houses. The basis of their claim is 
stated in para. 3 of the plaint wherein it is 
alleged that by virtue of the said deed of 
mortgage the respondents 

mortgaged tho soavenglng right belonging to them 
in the said houses which scavenging rights are 
res comntercivvi capable of being mortgaged, sold 
etc, amongst the scavenger community according 
to the custom obtaining amongst them in Madras, 

It is alleged in the plaint that a large 
sum was due to the appellants and the 
respondents committed default in payment 
and they were entitled to possession of the 
scavenging rights and to a permanent 
injunction as prayed for. The defence is 
that the debt had been discharged and a 
denial of the right to an injnnction claimed 
in the plaint. But the written statement 
admitted the allegations in para. 3 of the 
plaint which relate to the custom alleged 
therein. Subsequent to the filing of the 
written statement there was a reference to 


arbitration of Mr. P. E, Sundaresan, an 
advocate of this Court on the matters in 
dispute between the parties. The arbitra. 
tor delivered his award on 5th January 
1934 directing the respondents to pay Es. 
598-5-0 to the appellants. A decree was 
passed in accordance with the said award 
but on revision it was set aside by Burn J. 
on the ground that the arbitrator exceeded 
bis jurisdiction in granting a decree for 
money when the plaintifi’s did not ask for 
that relief and when the only relief prayed 
for in the plaint was an injunction. Ha 
therefore remanded the suit for a fresh 
disposal and on remand tho learned City 
Civil Judge declined to grant the injunc. 
tion on two grounds, namely: (l) that 
damages are an adequate remedy and (2) 
that there is no such thing as a right to 
scavenge, and the recognition of any such 
right in any individual to the exclusion of 
others would be repugnant to law. It is 
against this decision that this appeal has 
been preferred. 


It is strongly contended before me that 
both the grounds on which the learned 
Judge rested his decision are unsound and 
that the right claimed should, at any rate, 
be upheld on the ground of tho custom set 
up by the plaintiffs and not denied by the 
defendants. Before dealing with the ten- 
ability of this contention it is necessary to 
examine the basis of the plaintiffs’ claim> 
What was sought to be hypothecated lu 
favour of the appellants was the future 
income to be derived from the work of 
scavenging. It was thus a mortgage of non- 
existing property and a transfer of pro¬ 
perty to come in future. Such a property 
may no doubt be mortgaged but it must be 
property which under the law, if existing, 
could be the subject of a transfer. Under 
the English law, property of every descrip¬ 
tion, even possibilities and expectancies, is 
assignable for value : vide (1888) 13 A C 
523^ at p. 543, per Lord Maonaghten. Tw 
principle upon which such alieuations are 
upheld under the English law is to®* 
though they are void under the comnioD 
law, under equity they are treated as con¬ 
tracts binding on the conscience oi tn® 
assignor and binding on the subject-matter 

of the contract when it came into existenc^ 
if it was of such a nature and so describe 
in the deed of assignment so as to jae capa¬ 
ble of being ascertained and ide ntifieQ- _ 

1. Tailby v. Official Receiver, (188B) 19/ 

=68 L J Q B 76=60 L T 162=37 W R 
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(1862) 10 H L C 191- at p. 211 Lord 
Westbury indicated that the said principle 
assumed that the supposed contract was 
one of that class which a Court of Equity 
would decree specific performance. In 13 
A C 523^ at p. 547 Lord Macuaghten points 
out that the doctrines relating to the spe¬ 
cific performance do not afford a test or 
measure of the rights created and Lord 
Westbury did not intend to lay down as a 
rule to guide or perplex the Court that 
considerations applicable to the case of 
specific performance are to be applied to 
every case of equitable assignment dealing 
with future property. In the present case 
however the test laid down by Lord West, 
bury will have to be applied as the sub. 
stance of the plaintiffs’ claim is to enforce 
specific performance of the covenant, that 
is of the negative bargain entered into by 
the respondents in favour of the appellants. 
But the main question in this case is, is 
the property capable of transfer under the 
Indian law ? Under the Indian Statute law 
what in English law would be called a 
transfer of possibility or expectancy is pro. 
hibited. S. 6 (a), T. F. Act, is absolutely 
clear on the matter. It states that 
The chance of an heir apparent succeeding to an 
estate, the chance of a relation obtaining a legacy 
on the death of a kinsman, or any other mere 
possibility of a like nature cannot be transferred. 

By virtue of this provision, our High 
Court and also the Privy Council prohi. 
bited the transfer of a reversion expectant 
on the death of a Hindu widow : vide 39 
Mad 554^ and 50 Cal 929.^ In fact the 
Privy Council approved the dicta in 39 Mad 
654^ of both the learned Judges, Sir John 
Wallis and Tyabji JJ., that in view of the 
express provision of S. 6 (a), T. P. Act, the 
English decisions bearing on the matter 
would have no application. Therefore the 
principle of English law as laid down in 
(1862) 10 H L C 1912 (i888) 13 A C 

523^ cannot be applied in India to a case 
of transfer or expectancy or possibility 
though it has been applied to other cases of 
transfers of property to come into existence 
in future. In my opinion the mortgage of 
the income derivable in future from the 

Holtoyd V. ilanhall, (1862) 10 H L 0 191^3 
U Ch 198=9 Jut (n 8) 213=7 L T (N 8) 172 
=11 W R 171=188 B R 106=11 R R 999. 

3. Jagannadbft Baja v. Lakshmi Naraeimma, 

(1916) 8 A I R Mad 679=29 10 241=39 Mad 
664=28 M L J 660. 

4. Annada Mohan Roy v. Oont Mohan Molliek, 
(1928) 10 A I R F 0 189=74 1 0 499=60 Cal 
929=601A 239 (P 0). 


scavenging work to be done by the respon. 
dents will be an expectancy or a possibility 
within the meaning of S. 6 (a). The hypo. 
thecatioQ in this case of the said income: 
will therefore be invalid and no right to 
relief can be founded thereon. 

But it is contended that what was mort. 
gaged was the right to scavenge and what 
was sought was therefore possession of such 
a right and not a mere possibility. Thsi 
right that is claimed is a right in the 
defendants to do scavenging work in the 
109 houses and to exclude others from 
doing so. The right is not based on any 
definite contract with the owners of the 
said houses by which they were bound to 
employ the respondents for any particular 
period. If the owners refused to employ 
them, no cause of action can be founded 
thereon and no injunction can be granted 
compelling them to employ these people : 
vide 7 Mad 424® and 3 Bom 232.° The 
right that is claimed is therefore in sub. 
stance a right to prevent a man from 
pursuing his legitimate calling. The general 
principle is that 

the Ian nill oot permit anyone to restrain a 
person from doing what the public welfare and 
his own interest requires that ho should do, 

and any restriction which is sought to be 
imposed on a man pursuing his legitimate 
calling will always be considered to be 
illegal unless it is brought within any of 
the recognized exceptions known to law. 
Such exceptions have been recognized in 
the interests of trade or business and they 
too in the interest of the general public. 
It is not pretended that doing scavenging 
work is a trade or business or a profession 
involving skill. In 26 M L J 482^ Sadasiva 
Ayyar and Sesbagiri Ayyar JJ. declined to 
recognize a claim for the recovery of 
moneys said to be due to the plaintiffs by 
the defendant under a lease of an alleged 
right to do purohitam service in certain 
villages. The basis of the plaintiffs' claim 
in that case was that they were entitled to 
the hereditary purohitsbip of the said 
villages. In the course of the judgment 
Sadasiva Ayyar J. observed as follows ; 

The right to exclude other people from following 
a legitimate calling or profession cannot be conn, 
tenanced by Courts. There can be no individual 
property in any such common calling, thongh, of 
course the following of that calling by the plaintiff 
aa an individual can give rise to rights in him as 

6. Ramakrisbna v. Banga, (1864) 7 Mad 424. 

6. Raja Sblvapa v. Krishna Bhat, (1678) 8 Bom 

282. 

7. China Mabadeva v. fiaryaprakaBam, (1916) 2 

AI R Mad 697=2410 204 = 26 M L J 462. 
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jiyaiust thofe V. 1 j> luve eut?rcd iuto contracts and 
oLtaiucd f't< fr-.m the escrciic of that calling 
by tbe pIiintiiT- 

Tlie ri^ht that is claimed iu this case is 
not appurtenant to any oftice, a firant 
jwliereof was made by t.he Crown with a 
;r:^ht of claim to do service to the exclusion 
nf others and levy a feo for such service. 
Therefore, as the rij’ht that is claimed is 
one which the law cannot recojinizo, no 
injunction could be given in favour of the 
plaintiffs. Lastly, it i.s contended that the 
claim of the plaintiff is based on custom 
and therefore it is sustainable. It is a well 
settled principle that any custom which is 
contrary to public good and operates to the 
prejudice of the many and beneficial only 
to a particular individual is prima facie 
unreasonable and cannot be enforced by 
any Court of law. In dealing witbtheclaim 
of a plaintiff, who was a Brahmin, to 
officiate as a priest at cremation ceremonies 
to the exclusion of other Brahmins of the 
class to which he belonged on the ground 
of customary right, Mukerjee J. in 12 C L J 
74® at p. 83 made the following observa¬ 
tions : 

The voluntary consent of tbo people to the 
employment of the plaintiff oc her predecessors as 
cremation priests, cannot confer upon them any 
exclusive right, and the continuance of (his state 
of things, even for generations, cannot confer upon 
her a legally enforceable right: (1861) 9 H L 0 
692^ at p. 701. If we were to recognize tbo alleged 
custom as reasonable, we would have to uphold 
what must, in the end, turn out to bo an oppres¬ 
sive monopoly, and the very first reason assigned 
in the celebrated case of monopolies, Dracu v, 
Allen}^ would be conclusive upon the matter, 
namely that if the monopoly was sustained, the 
person in whose favour that monopoly wascreated, 
might charge whatever price he pleased. 

I would respectfully apply those observa. 
tiona to the facts of this case and hold that 
the custom, if allowed, would turn out to 
be an oppressive monopoly and should not 
be allowed. Whatever may have been the 
origin of this custom at its commencement, 
having regard to the modern conditions, 
such a custom can never he sustainable in 
a Court of law. As observed by Lord Mac- 
naghten in the course of the argument in 
11 0 W N 585^^ at p. 590 the custom to 


8. Gourmonl Debt v. Chairman of Panihate 
Municipality, (1910) 12 0 L J 74 = 6 I 0 864 
=14 OWN 1057. 

9. Salisbury v. Robertson Gladstone, (1861) 9 
E L C 692=34 L J 0 P 222=8 Jar (N s) 626 
=4 L T 849=9 W R 930=131 R R 403, 

10. (1602) 11 Coke 84. 

11. Sadagopaoharlat v. A. Rama Rao, (1907) 80 

Mad 165=17 M Ij J 240 = 110 W N 686=6 
0 Li J 666 (P 0). 


claim a monopoly to pursue an occupation 
which is reasonable at one time may 
become unreasonable at another time. To 
my mind, the custom of the description 
that is now asserted could not have been 
reasonable even at the commencement and 
much less can it be held to be so in a city 
like Madras in the present day. I therefore 
hold that the relief of injunction is clearly 
unsustainable and the learned Judge was 
right in declining to grant the injunction. 
I may also observe that I fully agree with 
the learned Judge that damages would be 
an adequate remedy assuming that there 
was a legal enforceable right in favour of 
the plaintiffs; and the plaintiffs could have, 
if they liked, sued for recovery of the 
money which they deliberately omitted to 
do. The decision of the learned Judge in 
non-suiting the plaintiffs is correct and 
this appeal is accordingly dismissed with 
costs. 

c.R.K./v.B.B, Appeal dismissed. 
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Venkatasubba Rao and Abdur 
Rahman JJ. 

S. Rm. Rm. Chockalingam Chettiar — 

Petitioner. 

V. 

A. R. P. L. S. P. Muthiah Chettiar 
(deceased) and others — Respondents. 

Civil Revision Petn. No. 1177 of 1933, 
Decided on 3rd May 1938, from order of 
Dist. Court, Bamnad at Madura, in C. M. A. 
No. 55 of 1932. 

^ Insolvency — Amendment of petition 
Insolvency petition by creditor alleging that 
certain amount was due,by insolvent to certain 
firm of which he claimed to be sole proprietor 
— On day of petition, creditor in fact not sole 
proprietor but declared to beso four daysafter* 
wards—Amendment of petition held should be 
allowed. 

If the effect of (be ameodment Is to introduce 
creditors as petitioning creditors who could not 
themselves present a petition after the three 
months have elapsed or in other words If 1^ 
effect is to introduce a debt which, after the same 
period has elapsed, would not be adebt upon which 
the petition could be founded, the Court will not 
grant leave to amend. But if on the contrary, 
within that period a debt has been made a ground 
of the petition and it afbeiwaids becomes desirable 
to add another party, the case stands on an en< 
tirely different footing. [P 866 ^ IJ 

A petition was presented by a person who dM* 
cribed himself as a creditor of the insolvent. He 
alleged that certain amonnt was due by the ins^ 
vent to a certain firm of which be claimed ^ ^ 
the sole proprietor; it was upou (his assertion that 
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he founded bis claim to be solely entitled to the 
debt. The petition vras filed on 24th November 
1930, but on that date, an arbitration enquiry was 
pending in regard to a dispute between tbo peti¬ 
tioner and a certain third party who claimed an 
interest in the partnership. By an award made on 
2dth November 1930 the petitioner became solely 
entitled to the debt on which the insolvency peti* 
tion was founded : 

Ueld that tbo petitioner could be allowed to 
amend bis petition and proceed with it. All that 
was necessary was to allow the petitioning creditor 
to amend his petition by adding that the inchoate 
tight which be bad previous to the petition, 
became perfected in virtue of tbo award delivered 
four days later. As tbo person who bad made the 
blunder must pay for it tbo petitioning creditor 
could be directed to pay the costs: (288i) li 
Q B D 18d; (1887) 4 Morrell's Bank Reports 283 
and (2884) 23 Q B D 223, Rel. on; (2695) 2 Q B 
294, AIR 2932 Mad 222, Dissent. 

[P 886 C 2) 

M. Patanjali Saatri and P. S. Narayana- 
awamy Iyer — for Petitioner. 

K. Rajah Iyer — for Eespondents. 

Yenkatasubba Rao J.—This raisos an 
important question bearing upon the power 
of the Court to allow an insolvency peti. 
tion to be amended. The petition in the 
lower Court was presented by a person 
who described himself as a creditor of the 
insolvent. He alleged that Bs. 16,000 odd 
was due by the insolvent to a certain firm 
of which be claimed to be the sole pro. 
prietor; it was upon this assertion that he 
founded bis claim to be solely entitled to 
the debt. The petition was filed on 24th 
November 1930, but on that date, an arbi. 
tration enquiry was pending in regard to a 
dispute between the petitioner and a cer- 
tain third party who claimed an interest in 
the partnership. By an award made on 
28th November 1930, the petitioner became 
solely entitled to the debt on which the 
insolvency petition was founded. It being 
assumed that the petition as originally filed 
is incompetent (it is unnecessary in the 
view we have taken to discuss this point), 
the question arises whether the petitioner 
can be allowed to amend his petition and 
proceed with it. On the facta stated, the 
petition would require to be amended by 
the petitioner being allowed to state that 
four days after the presentation of the peti. 
tion, the entire right to the debt vested in 
him by reason of the award. The learned 
District Judge allowed the petition to be 
amended, but according to him the amend, 
ment that was needed was to change the 
date from the 24th into the 26th. In our 
opinion the lower Appellate Court's view 
the petition could be amended is right, 


although the particular amendment indi. 
cated by the learned Judge is wrong. The 
petition was founded on alleged acts of 
bankruptcy that occurred on 17th Septem- 
her 1930 and 13th October 1930, i. e. 
within three months of the petition. Even 
should the date of its filing be taken as the 
28th November, the petition would still be 
within time. 

In (1884) 14 Q B D 184* a bankruptcy 
petition was filed by a person who was a 
mere trustee of the debt for his sister, and 
the Registrar dismissed it, holding that the 
cestui que trust was a necessary party. 
The Court of Appeal agreed with the Regis¬ 
trar that the petition as filed was incom. 
potent, but long after the three months 
period, gave leave to amend the petition. 
The debtor’s counsel is reported to have 
contended, 

the ameudmeut would be equivalcut to the pee* 
sentutioD of a new petition, founded on an act of 
bankruptcy, mure than three months old. 

That the trustee had no right to present 
the bankruptcy petition is, as already stated, 
declared by the Court of Appeal. Brett 
M. R. observes that the trustee was not a 
good petitioning creditor alone, but that 
the cestui que trust ought to have joined in 
the petition. Similarly, Bindley L. J. says 
that it has been the settled rule in bank, 
ruptcy that in order to maintain a bank, 
ruptcy petition in respect of a debt due to 
a trusee, the cestui que trust must join in 
the petition. In spite of this however leave 
to amend was granted, Lord Coleridge C. J. 
observing : 

A blunder by no means unnatural has been 
made in the construction of tbo Act; it ie a mere 
slip : (1684) 14 Q B D 184.^ 

The Court of Appeal in a yet later deoi- 
sioD re-ailirmed this principle and allowed 
a similar amendment: (1867) 4 Morrell's 
Bank Reports 283.^ (1884) 13 Q B D113® 
though not directly in point, throws some 
light upon the matter in band. There the 
petition as origioally filed was properly 
cODstituted, but before the bearing the 
interest of one of the partners of the credi. 
tor firm (petitioners) became vested in a 
trustee. The Registrar, even in the absence 
of the trustee, made a receiving order. The 
Court of Appeal held that the trustee was 

1. Ex parte Deasle; In re Hastiogs, (1684) 14 
Q B D 184=54 L J Q B 74=36 \V R 440=1 
Morrell 281. 

2. lo re EllU, (1887) 4 Morrell’s Bank Reports 
363 

8. £x parte Owen; In re Owen, (1884) 13.Q B D 
118=63 L J Ob 866=50 L T 614=32 W R 
611=1 Morrell 93. 
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a necessarv jnirty and that the proper 
course was to correct the irregularity by 
joinin'’ him as a petitioner. Leave was 
accordingly i^iven to amend the petition: 
(ISSI) ]3 g B D 113.“ Thoappellant how. 
over strongly relies upon (l89o) 1 Q B 
which of course is an authority to the 
extent to which it goes; but surely it can. 
not bo suggested that it has the effect of 
impairing the value of the decisions of the 
Court of Appeal. In (1S90) 1 Q B 194* 
certain creditors, the aggregate of whose 
debts was of the requisite amount, filed the 
bankruptcy petition, borne of the alleged 
debts, it was found, had in fact no exis. 
tence. Tlio Begistrar allowed the petition to 
l)e amended by the names being added of 
two other persons as petitioning creditors. 
At the time the ap[)lication for amendment 
was made, more than throe months had 
elapsed from the date of the committal of 
the act of bankruptcy on which the peti. 
tion was founded. The learned Judges of 
the Queen's Bench Division held that the 
Eegistrar's order was wrong. The point of 
distinction between the Court of Appeal 
decisions and this case is most clearly 
brought out in the very terse judgment of 
Wright J. The learned Judge observes : 

As I UDclcr&taud the matter, every debt sought 
to be added, as ground of the petition, after th'rcc 
months from the date of the act of bankruptcy, is 
unavailable for that purpose; but if within that 
period a debt has been made ground of the petition 
and it afterwards becomes desirable to add another 
party to the petition in respect of that debt, leave 
may be given to join that other party as a peti¬ 
tioner where it will not lead to any injustice. 

Vaugham Williams J. puts the test in 
words very similar: Is the effect of the 
amendment to introduce creditors as peti, 
tioning creditors who could not themselves 
present a petition after the three months 
have elapsed ? To express the same idea 
differently, is its effect to introduce a debt 
which, after the same period has elapsed, 
would not be a debt upon which the peti. 
tion could be founded ? If that is what is 
sought to be done, the Court will not grant 
leave to amend. But if, on the contrary, 
as Wright J. in the passage quoted above, 
observes, within that period a debt has 
been made a ground of the petition and 
It afterwards becomes desirable to add 
another party, the case stands on an en. 
tirely different footing. In the case before 
the learned Judges it was sought to intro, 
duce new creditors and new debts, and 

4. In re Maund, (1895) 1 Q B 194=64 L J Q B 

183=16 R 159=72 L T 68=43 W R 207. 


leave on the principle mentioned above 
was refused. The facts here bring the case 
directly within the principle of the two 
cases, already cited, of the Court of Appeal. 
Hero there is, as in those cases, a good 
potitioning.creditor’s debt”: per Brett U. R. 
in (1884)14 Q B D 184.^ The petitioners 
there were not properly constituted owing 
to the cestui gue tvust not having been 
joined; the defect in the present case is 
the non.joinder of the other partner. The 
parallel seems to be complete and we must 
respectfully dissent from 61 M L J 544,^ a 
decision of Cornish J. The learned Judge’s 
attention was not called to the crucial 
cases on the point — the decisions of the 
Court of Appeal. The lower Court has thusl 
acted rightly in granting leave to amend; 
but as already stated, all that need be 
done is to allow the petitioning creditor to 
amend his petition by adding that the, 
inchoate right which he had previous to' 
the petition, became perfected in virtue of 
the award delivered four days later. As 
observed by Lord Coleridge C. J. in (1884) 
14 Q B D 184^ tlie person who has made! 
the blunder must pay for it and the lower! 
Court has very properly directed the p6ti*| 
tioning creditor to pay the costs that have; 
been thrown away. The contention of the^ 
petitioner therefore fails. 

Next it has been argued for him that in 
regard to the merits the lower Appellate 
Court's order of remand is wrong. There 
can be uo doubt, as the District Judge 
suggests, that in the trial Court the peti. 
tioning creditor thought, not unreasonably, 
that the contest was in regard to the 
preliminary question alone. The various 
entries in the B Diary support the lower 
Appellate Court’s inference and the Sub. 
ordinate Judge, it seems to us, dealt with 
the merits not because they were gone into, 
but because be imagined that to make his 
judgment complete he had to touch on 
them. The petition will be amended in the 
lower Court within one month from the 
re-opening of the Sub.Court. In the result, 
the civil revision petition fails and is dis¬ 
missed with costs. 

C.R.K./d.s, Petition dismi ssed. 

6. Valthlanathlec v. Vaithianathier, (1932) 19 
AIR Mad 112=135 I 0 613=61 M L J 64^' 
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FULL BENCH 

Leach G. J., Varadachariar and 
Pandrang Eow JJ. 

S. N. V. R. Narayanan Chetti — 

Appeilaot:. 

V. 

S. Pr. Al. Periapapn and others — 

HespondeDts. 

Appeal No. 77 of 1933, Decided on 2nd 
December 1937, against decree of Sub. 
Judge, Sivaganga, in 0. S. No. 61 of 1930. 

^ Court-fees—Suit for accounts— Once suit 
91 Valued in plaint, its valuation cannot be 
changed in appeal — Valuation determines 
forum of suit and appeal — Valuation however 
can be changed only if portion of relief is 
.abandoned. 

The scheme of the Act in respect of suit for 
accounts is to allow a plaintiff to value bis relief 
at the figure bo chooses, but it docs not allow him 
to change that valuation. He is allowed to value 
for the purpose of the litigation and when be bas 
done so bis valuation governs the forum of trial 
and of appeal. There is no objection to an appel¬ 
lant abandoning on appeal a portion of the relief 
claimed in the lower Court or saying that he does 
not claim relief beyond the figure corresponding to 
the value of the stamp, but unless he does this he 
is bound by the valuation fixed by himself at 
the commencement of the litigation. Hence an 
appellant in appeal against a decree dismissing a 
suit for an account cannot change his valuation, 
although the subject-matter of the appeal is the 
same as in the trial Court '.AIR 19^9 P C 147, 
Explained ; 24 M L J 233 (F B) ; AIR 1915 
Mad 948 (F B) ; 25 Mad 543 ; 10 M I A 313 
(P C) and AIR 1938 Mad 435, Bel. on ; A I R 
1983 Mad 330, Held overruled by A I B 1938 
Mad 435 (F B). [P 887 C 2 ; P 889 C 1] 

A. V. Viswanatha Iyer Sastri — 

for Appellant. 

M. Fatanjali Sastri and N. G. Krishna 
Iyengar — for Respondent. 

Government Pleader — for the Crown. 

Leach C. J. — The question which we 
are called upon now to decide in this case 
is whether the memorandum of appeal bas 
been properly stamped. The suit out of 
which the appeal arises was filed in the 
Court of the Subordinate Judge of Siva- 
ganga for the taking of the accounts of a 
-dissolved partnership. The plaintiff valued 
his relief at Bs. 16,500 and paid the court. 
• fee of Rs. 1004.15.0. The trial Court dia- 
missed the suit on the ground that it was 
barred by law of limitation. The plaintiff 
then appealed to this Court and in bis 
memorandum of appeal valued the relief 
At Bupees 1000 paying the oorresponding 
court.fee of Be. 112.7.0. In consequence of 
the decision of this Court in 66 Mad 705^ 

1. In re Yenkstanandtm, (1988) 20 A I B Mtd 
880=1411C 602=66 Mad 706=64 MU 122. 


this valuation was accepted by the officer 
whose duty it was to check the stamping 
of the memorandum of appeal. But that 
case has recently been overruled by a Full 
Bench, S. No. 393 of 1937, reported in 
AIR 1938 Mad 435." The respondents 
have in consequence contended that the 
appellant should value his relief in accord, 
ance with the figure at which it was valued 
in his plaint. The appellant contends that, 
notwithstanding the fact that 56 Mad 705^ 
has been overruled, the case is governed by 
10 Lab 737^ and that the memorandum of 
appeal is properly stamped. 

The question resolves itself into this : 
Can the appellant in an appeal against a 
decree dismissing a suit for an account 
change his valuation, although the subject- 
matter of the appeal is the same as in the 
trial Court ? Sec. 7 (iv), Court.fees Act, re¬ 
quires a suit for accounts to be stamped 
“according to the value at which the relief 
is valued in the plaint or memorandum’’ and 
adds: "In all such suits the plaintiff shall 
state the amount at which he values the 
relief sought.” It is said, that, as there is 
a reference in this clause to the memo, 
randum of appeal, the appellant is allowed 
to value the relief on appeal at whatever 
he likes, notwithstanding that he valued it 
in the trial Court at a higher figure and 
that the correctness of this course is ex¬ 
pressly recognized in 10 Lah 737.® It was 
held by a Full Bench of this Court in 24 
M L J 233* and by another Full Bench in 
38 Mad 922® that a plaintiff in a suit of 
this nature is entitled to value his relief at 
what he likes, it being no objection to his 
valuation that it is an arbitrary one; and 
these decisions have not been challenged 
before us. We therefore start with this. 
The plaintiff may in his plaint value the 
relief at his own figure. But having made 
the valuation for the purpose of the litiga¬ 
tion, can he reduce it when he comes to 
appeal ? It has always been considered in 
this Court and in the other High Courts in 
India that he cannot. Until 56 Mad 705^ 
was decided, a plaintiff appealing against a 

2. Id re Dbanukodi Nayakkar, (1938) 26 A I B 

Mad 435=175 I C 470=1 L R (1988) Mad 

598=(1938) 1 M L J 628 (F B). 

8. Faizuliab Kbao y. Mauladad Kfaan, (1929) 16 

A I R P 0 147=117 1 C 498=10 Lah 787= 

56 I A 232 (P C). 

4. Bamiab v. Ramaswamy, (1913) 24 M L J 233 

=181 C 863 (P B). • 

5. Arunachala OheWy v. BaDgaswaml Pillai, 

(1916) 2 A IB Mad 948=26 I 0 79=38 Mad 

Mad 922=26 M L J 118 (F B). 
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clocree dismissiog a suit for an account was 
required in this Court to stamp his momo. 
randum of appeal according to the full 
amount of valuation on his plaint. Of 
course he could if be so desired waive some 
of the relief which he claimed in the trial 
Court and in this case he would stamp his 
memorandum of appeal accordingly. 

The Court will not change a long estab. 
lished practice unless it is shown that the 
practice is opposed to law. Before we can 
hold that the practice which has been fol. 
lowed in this Court until the decision in 56 
Mad 705,’ and throughout in other Courts 
should be altered, it must be shown that 
the practice is inconsistent with the provi¬ 
sions of S. 7 (iv) (f). Court, fees Act. It must 
he rornemhered that the valuation of the 
relief in the plaint decides the forum—for 
instance whether the suit shall he filed in 
the District Munsif’s Court or the Subordi. 
nate Judges Court—and the valuation 
affects the forum of the appeal. In this 
case, if the appellant bad valued his relief 
in the plaint at Rs. 1000, the figure at 
which he values it in the memorandum of 
appeal, the suit would have been filed in 
the District Munsif's Court, and the appeal 
would he to the District Court. As the re- 
suit of valuing his relief in the plaint at 
Rs. 16,500, he has had the advantage of an 
appeal direct to this Court. In Second 
Appeal No. 393 of 1937-^A I R 1938 Mad 
435,^ the Court held that where a defen. 
dant appeals from a preliminary decree for 
accounts, be must value his relief according 
to the value stated in the plaint. If the 
appellant’s contention here is correct, it 
would mean that he could value his memo¬ 
randum at what be likes but the defendants 
could not. It certainly could not have been 
the intention of the Legislature to make 
any distinction between the plaintiff and 
the defendant in this respect. 

The doctrine that a party cannot appro 
bate and reprobate baa been applied to 
application for leave to appeal to the Privy 
Couacil In 58 Cal 66“ Eankin C. J. and 
Ohose J. held that this doctrine applied to 
a case where a party appealed to the lower 
Court upon a valuation inconsistent with 
the valuation upon which he sought a 
certificate to enable him to appeal to His 
Maj^eaty in Council and that a party who 
sued or appealed in a Court which would 
have no juri sdiction if the value exceeded 

Ray v.Tanakinath Bay, 
D931) 18 A I R Cal 417=132 I C 910=58 
Cdl C6. 
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Rs. 10,000 would debar himself from claim, 
mg at a later stage to have the subject, 
matter of the suit in the Court of first 
instance treated for the purposes of an 
appeal to the Privy Council as exceeding 
Rs. 10,000. The principle governing this 
decision was stated by their Lordships of 
the Privy Council in 10 M I A 313^ and' 
has been applied by this Court in 43 M L J 
728 and by the Bombay High Court in 
53 Bom 552.® We see no reason why the- 
doctrine referred to should not apply to a 
case like the present one. 

In 25 Mad 543’*^ Benson and Bhashyam 
Iyengar JJ. held that a plaintiff could not 
change bis valuation in the trial Court 
although he applied for leave to do so. 
This was a case in which the plaintiff had 
sued for an account. He obtained a preli¬ 
minary decree and the account was taken, 
the result being that he was entitled to a 
larger suqd than that claiooed in his plaint 
and in respect of which he had paid court- 
fee. When the report of the Commissioner 
who bad taken the account was made, the 
plaintiff applied for leave to amend his 
plaint and leave was granted. The District 
Munsif then ordered that the plaint should 
be returned to the plaintiff for presentation 
in the proper Court. The Division Bench 
which heard the appeal held that this was 
wrong and that the suit had to remain in 
the District Munsif’s Court for the purpose 
of the passing of the final decree. 

Although there are all these indications 
that it was not the intention to allow a 
plaintiff to change his valuation on appeal, 
the learned advocate for the appellant has 
argued, as I have already indicated, that 
the Judicial Committee has decided that he 
can. In 10 Lah 737^ the plaintiff-appel¬ 
lants stamped their memorandum of appeal 
at a higher sum than at which they stamped 
their plaint. They sued for an account 
valued at Rs. 3000. Their claim was dis. 
missed by the trial Court and a decree was 
passed against them for Rs. 19,991. On 
appeal they asked that the decree against 
them should be set aside aud they valued 
their relief at Rs. 19,9 91, but they did 

7. l^Iutbuswami Jagavera Yettappa Nalcker v. 

Venkateswara Yettia. (1863.66) 10 M I A 813 
=1 Jur (N S) 205=2 Sar 131IP C). 

8. Alagappa Chetti v. Nachiappan. (1923) 10- 
AIR Mad 125=69 I 0 386=43 M L J 728. 

9. Lallubhai Pragji v. Bhimbhai Dhajibbal,. 
(1929) 16 A I R Bom 341=119 I C 782=63 
Bom 652=31 Bom L R 632. 

10. Arogya Udayan v. Appachl Rowtban, {1902)' 

25 Mad 643=12 M L J 35. 
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not pay court-fee on their own claim for 
Es. 3000. The Appellate Court allowed the 
appeal and remanded the case for re-trial, 
but inasmuch as the appellants had not 
stamped their memorandum of appeal suffi. 
ciently to cover their own claim ordered 
that they should not have a decree for any 
sum which might be found due to them 
and to that extent held that the appeal 
was barred by limitation. The Privy 
Council held that the memorandum of 
appeal had been suflBciently stamped. This 
was a case in which the appeal was from 
the final decree, and therefore their Lord- 
ships were not considering the question of 
an appeal from a preliminary decree. The 
question now before us was never under dis¬ 
cussion. For these reasons, we are unable to 
agree that 10 Lah 737^ declares that the 
practice of the High Courts in India with 
regard to the stamping of appeals like the 
present appeal is contrary to law. 

In our opinion the scheme of the Act in 
this respect is to allow a plaintiff to value 
his relief at the figure he chooses, but it 
does not allow him to change that valu¬ 
ation. He is allowed to value for the pur. 
pose of the litigation and when he has done 
so his valuation governs the forum of trial 
and of appeal. There is no objection to an 
appellant abandoning on appeal a portion 
of the relief claimed in the lower Court or 
saying that he does not claim relief beyond 
the figure corresponding to the value of the 
stamp, bub unless he does this we are of 
opinion that he is bound by the valuation 
fixed by himself at the commencement of 
the litigation. Accordingly we hold that 
the memorandum of appeal in this case has 
been insufficiently stamped and if the appel¬ 
lant wishes to continue the appeal, he must 
value his relief here in accordance with his 
valuation in the Court below and pay the 
corresponding stamp-fee. We will allow 
him time until 5tb January 1938 in which 
to pay the additional court.fee. If the addi. 
tional fee is paid by that date, the appeal 
^ill be placed in the ordinary list for bear, 
icg. If it is not paid by that date, the 
appeal will be rejected. It follows, of course, 
that if the appellant wishes to limit his 
relief on appeal to any figure Jess than 
Bupees 16,500, he can do so provided the 
demorandum of appeal is stamped suffi. 
oiently. 

O.R.E./B.D. Order accordingly. 
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FULL BENCH 

Leach C. J., Madhavan Nair and 
Varadachariar JJ. 

Patelkhana Venkataramasami and 
another — Appellants. 

V. 

Imperial Bank of India, Bajahmundry 
and others — Respondents. 

Appeal No. 251 of 1933, Decided on llth 
April 1938, against decree of Sub-Judge, 
Rajahmundry, in 0. S. No. 18 of 1932. 

(a) Hindu Law -- Antecedent debt •— 
Mortgage — Money advanced to father on 
understanding that he will execute mortgage 
whenever required — Debt not being part of 
same transaction constitutes antecedent debt 
— Mortgage executed to secure such debt is 
binding on sons. 

If the agreement is merely to execute a mort. 
gage, if aud when called upon, and tbo money is 
lent on this understanding, the fact that subse- 
quently a mortgage is called lor and executed will 
not make the debt and the mortgage part of the 
same transaction but the debt will constitute an 
antecedent debt within the meaning of Hindu 
law. The agreement must be a genuine agreement 
and not a device for evading the law: A J R 2019 
Mad 75; A 1 P. 1924 P C 50 and A 1 H 1917 P C 
61, liel. on; 1934 M W N 822, Expl. 

[P 892 C 1, 2] 

Where therefore money was advanced to the 
father, in a joint Hindu family in pursuance of an 
agreement to create a mortgage as and when 
required by the lender, such advance will consti¬ 
tute an antecedent debt so as to make the mort¬ 
gage (when it comes to be executed) binding cvea 
on the shares of the sons of the borrower. 

[P 891 0 1; P892 0 1] 

(b) Mortgage — Agreement to, does not 
create charge. 

Id India an Bgrcemcnt to create mortgage 
creates no charge. [P 892 C 1] 

M. S. Ramachandra Rao — 

for Appellants, 

0. T. G. Nambiar — for Respondents. 
Orrer of Reference 

Varadachariar J. — This appeal arises 
out of a suit to enforce specific perform, 
ance of an agreement entered into by 
defendants 1 and 2 to execute a mortgage 
in favour of the plaintiff-Bank, to secure 
repayment of moneys advanced to them 
in pursuance of that agreement. Moneys 
were advanced on more than one occasion 
and some time in December 1930 the 
plaintiffs say that they asked for the eze. 
cution of the security in pursuance of the 
agreement. The Bank has obtained a simple 
money decree against defendants 1 to 4 for 
the amount due. Defendants 1 and 2 are 
father and son and defendants 3 and 4 are 
the minor sons of defendant 2. All the 
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four (lefenrlants are members of an undivi. 
(led family. Defendant 5 is the Official 
Receiver iu the insolvency of defendants 1 
and 2. Defendants 1 and 2 seem to have 
carried on a joint business and they pur. 
ported lo borrow money from the plaintiff 
Dank in connexion with that business, but 
tlio question has not been raised or decided 
whether that was an ‘'ancestral” business 
in respect of which defendants 1 and 2 can 
create a mortga'je so as to bind the shares 
of defendants 3 and 4 in the family pro¬ 
perty. Defendants 3 and 4 contend that 
according to the test laid down in the 
Privy Council decisions, the suit debts are 
not “antecedent debts" in relation to the 
mortgage because they were lent on the 
strength of the agreement to create a mort. 
gage and that therefore any mortgage ese- 
cutod by defendants 1 and 2 on foot of 
such agreement cannot bind their shares 
in the family property. 

If these defendants bad not been imploa- 
ded in this suit, specific performance might 
have been decreed in the usual course as 
against the parties to the agreement, leav¬ 
ing the question of the binding character 
of the mortgage to be agitated in appropri¬ 
ate proceedings. But as they have been 
impleaded in this suit and the question 
has been raised and dealt with in the 
Court below, we do not think it proper to 
ignore that contention. The learned Sub¬ 
ordinate Judge was of opinion that the 
mortgage now to be executed by defen. 
dants 1 and 2 must be deemed to be one in 
respect of an antecedent debt, because the 
debts have already been advanced. The 
appellants’ learned counsel relies on the 
decision of a Division Bench of this Court 
in 1934 M W N 812,^ in support of his 
contention that where money has been 
advanced on the strength of an agreement 
to create a security on the family pro. 
perty, the fact that the mortgage comes to 
be executed only after the advance has 
been made will not make the mortgage 
valid as one created to secure repayment 
of an antecedent debt. This is a direct 
authority on the point; but we have felt 
some difficulty in reconciling it with the 
principle of the Full Bench decision in 42 
Mad 711,^ which was approved by the 


1. Hajayya v. SatyanaiayaQamurtbi, 1934 M W 

N 812. 

2. Arumugba Chatty v. Mathu Koanden, (1919] 
6 A I R Mad 76=62 I 0 625 = 42 Mad 711= 
3T M L J 166 (P Bj. 


Judicial Committee in 46 All 95.^ If money 
which had been advanced on a mortgage of 
joint family property can be regarded as an 
antecedent debt validating a later mort- 
gage securing repayment of the same sum, 
it is not easy to see why money which has 
been advanced on the strength of an agree¬ 
ment to execute a mortgage should be 
regarded as standing on a different footing. 
The principle of the decision in 42 Mad 
711^ has also been applied by the Privy 
Council in 47 All 795.* But for the judg¬ 
ment in 1934 M W N 812* we should have 
been prepared to concur in the decision of 
the lower Court. In view however of that 
decision we refer to the decision of a Full 
Bench the question, “ whether money 
advanced to the father, in a joint Hinda 
family in pursuance of an agreement to 
create a mortgage as and when required by 
the lender will constitute an antecedent 
debt so as to make the mortgage (when it 
comes to be executed) binding even on the 
shares of the sons of the borrower.” 

(This appeal came on for hearing before 
Sir A. H. L. Leach C. J., Madhavan Nair 
and Varadachariar JJ,, in pursuance of the 
aforesaid Order of Reference to a Full 
Bench and the Court expressed the fol* 
lowing) 

OPINION 

Leach C. J. —The suit which has given 
rise to this reference was instituted in the 
Court of the Subordinate Judge of Rajah, 
mundry by the Imperial Bank of Indiai 
respondent 1. The Bank sued to enforce 
specific performance of an agreement 
entered into by respondents 2 and 3 with 
the Bank to secure repayment of moneys 
advanced to them. Respondent 2 is the 
father of respondent 3. They and the 
appellants, who are the minor sons of 
pondent 3, constitute an undivided family- 
In 1923 respondents 2 and 3 started e 
business, and for this purpose opened an 
account with the Bank. On 14th Augoet 
1923 in pursuance of an arrangement with 
the Bank, which was willing to finance 
them, they executed a document in the 
following terms: 

In consideration of the Imperial Bank of Indi* 
advancing us sums of money from time to tim 
we hereby undertake not to alienate or in any'^^ 

3. Brij Narain v. Mangla Prasad, (1924) 11 AlR 

P C 60=77 IC 689=61 1 A 129 = 46 All »» 
(PO). ^ 

4. Lai Bahadur v. Ambika Prasad, (1925) 

A I R P C 264=91 1C 471=47 All 796 = 

0 C 371=82 I A 413 (P C). 
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transfer or mortgage any of our immovable pro* 
petty as per schedule attached and which at pre¬ 
sent is not mortgaged to anyone. We hereby agree 
when called upon to do so to execute legal mort* 
gage of these properties, with or without posses¬ 
sion or conveyance to the said Bank as the Bank 
may require, so long as wo are indebted to the 
Bank. This agreement to be so in force till can¬ 
celled by us by a registered letter. 

From time to time the Bank lent money 
to respondents 2 and 3 without calling 
upon them to execute any mortgage in its 
favour. By 1931 respondents 2 and 3 had 
become heavily indebted to the Bank and 
in that year the Bank obtained two decrees 
against them in respect of advances. The 
first decree was for a total sum of Rupees 
25,482.11.0, made up of Es. 5070-1-0 due 
on a promissory note dated 19th December 
1930, and Rs. 20,412-10-0 due on three 
hundis dated respectively 30th March 
1930,5th November 1930 and 29th Novem¬ 
ber 1930. The second decree was for Rs. 
5099-3-0, due on a hundi dated 30th 
October 1930. In December 1930 the Bank 
demanded that respondents 2 and 3 should 
execute a mortgage to secure their in. 
debtedness, but this demand was not com- 
plied with, and on 5th April 1932 the Bank 
sued for specific performance of the agree, 
ment which I have just quoted. The suit 
was decreed and the sons of respondent 3 
were held to be liable to the extent of 
their interests in the family properties. 
They have appealed, and contend that 
there can be no decree for specific perform, 
ance so far as they are concerned, because 
the mortgage which the Court ordered to 
be executed was not in law a mortgage for 
an antecedent debt. As this question is of 
importance and as the decision in 1934 
M W N 812^ would appear to be in con. 
fliot with certain decisions of the Privy 
Council, the following question has been 
referred to us : 

Whether money advanced to the father, in a 
joint Hinda family in pucsnancd of an agreement 
to create a mortgage as and when required by the 
lender will constitute an antecedent debt so as to 
make the mortg^e (when it comes to be executed) 
binding even on the shares of the sons of the 
borrower ? 

In delivering the judgment of the Privy 
Council in 39 All 487,^ Lord Shaw said 
that the issue of the father could only be 
bound where the sale or charge has been 
made in order to discharge an obligation 
&ot only antecedently incurred, but in. 
Purred wholly apart from the ownership of 

ti. Baba Bam Chandra Bbnp Blngb, (1917) 1 
A1 B P 0 61 = 89 I 0 380 411A 136=89 

All 487 (P 0). 


the joint estate or the security afforded or 
supposed to be available by the joint estate. 
The judgment concluded with the following 
statement: 

In truth in order to validate such a transaction 
of mortgage there must, to give true cflect to the 
doctrine of antecedency in time, be also real dis¬ 
sociation in fact. The Courts in India, wherever 
such antecedency is found to bo unreal and is 
merely a cover for what is essentially a breach of 
trust, will not be slow to deny effect to a mortgage 
so brought iuto existence. 

This judgment was considered by a Full 
Bench of five Judges of this Court in 42 
Mad 711" and there Wallis C. J. expressed 
theopinion that their Lordships only meant 
that if the so called antecedent debt was incurred 
60 shortly before the execution of the mortgage, 
say two hour> or two days, as to establish that it 
was incurred on the credit or security available 
by the joint family immovable assets, such a debt 
is not an antecedent debt and therofero the mort- 
gage which is executed for such a so-called antece* 
dent debt will not affect the sous' shares. 

Viewing tbo decision of the Privy Coun¬ 
cil in this light, the Court hold that if a 
Hindu father borrows money on the secu. 
rity of the family estate and later gives 
another mortgage the first debt constitutes 
an antecedent debt, notwithstanding that 
it was secured on the family estate. In 46 
All 95,^ the Judicial Committee expressed 
their entire agreement with the views of 
Wallis C. J. in 42 Mad 711,^ and in order 
to prevent misconception in future on this 
and connected questions stated the following 
propositions of law: 

1. The managing coparcener of a joint undivided 
estate cannot alienate or burden tbo estate qua 
manager except for purposes of necessity ; but 
2. If he is the father and tbo reversioners are the 
sons, he may, by incurring debt, so long as it is 
not for an immoral purpose, lay the estate open 
to be taken in execution proceedings upon a decree 
for payment of that debt. 8. If bo purports to 
burden the estate by mortgage, then unless that 
mortgage is to discharge an antecedent debt, it 
would not bind the estate. 4. Antecedent debt 
means antecedent in fact as well as in time, that 
Is to say, that the debt must be truly independent 
and not part of the transaction impeached. 

6 . There is no rule that this result is affected by 
the question whether the father who contracted 
the debt or burdens the estate, is alive or dead. 

The fourth proposition would appear to 
be an embodiment of the concluding por. 
tion of Lord Shaw’s judgment, where he 
expressed the opinion that the transaction 
must be one which cannot be regarded as 
a cloak for a breach of trust. If the debt 
and the mortgage are not part of the same 
transaction, but are independent of one 
another the mortgage will be binding on 
the issue of the mortgagor. In 1984 M W N 
812,^ Krisbnan Fandalai J. sitting with 
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Curgenven J. observed that if a man ad. 
vancerl a loan to a father in a joint Hindu 
family and agreed with him to take a 
for the loan and sul)soquently in 
pursuance of that ayreeraent does take the 
rnortyayo, the mortfiofie cannot be said to 
be for a debt antecedent to the original 
loan. This statement of the law is very wide 
and may give rise to misconception. The 
mortgage may be independent of the debt 
despite the fact that the agreornent between 
the parties contemplated the furnishing of 
security if called for. If the money is lent 
on the e:\pre3S condition that a mortgage 
will bo executed later and a mortgage 
follows, the debt cannot be said to be in. 
dependent of the mortgage, but if the 
arrangement is merely that the debtor 
shall give security, if and when required, 
the position is very dill’erent. It may never 
be required and probably will not be called 
for, if the creditor remains satisfied with 
the debtor’s personal liability. If it is re. 
quired because the creditor at a later date 
has his suspicions of the debtor’s stability 
or for some other reason it cannot be said 
that the advancing of the money and the 
subsequent mortgage are part and parcel 
of the same transaction. 

Now. what is the position in the present 
Case? The Bank did advance moneys to 
respondents 2 and 3 and continued to lend 
moneys entirely without any security. For 
several years the Bank was satisfied with 
the Undertaking given by respondents 2 
and 3 not to alienate their properties. It is 
true that respondents 2 and 3 had under, 
taken to provide security when called upon 
to do so, but this does not alter the fact 
that moneys were advanced without secu. 
rity. When security was called for, there 
was a debt really in existence. In our opi. 
nioD it cannot be said that there was here 
a breach of trust on the part of respon. 
dents 2 and 3 or that the Bank was a party 
to a colourable transaction. In other words 
it cannot be said that the debt was any 
part of the mortgage, or to use the words 
of Lord Dunedin in 46 All 95,^ "part of 
the transaction impeached." In this conn, 
try an agreement to mortgage creates no 
charge,^ and this is of importance in this 
connexion. For the reasons stated, we 
would answer the reference in this sense. 
If the agreement is merely to execute a 
mortgage, if and when called upon, and the 
money is lent on this understanding the 
.fact that subsequently a mortgage is called 
{for and executed will not make the debt 


and the mortgage part of the same trans. 
action within the meaning in 42 Mad 711,* 
but the debt will constitute an antecedent 
debt within the meaning of Hindu law. 
The agreement must be a genuine agree¬ 
ment and nob a device for evading the law. 

Madhavan Nair J. — I agree. 
Varadachariar J. — I agree. There is 

a real distinction between cases in which 
the lender and the borrower contemplate 
the giving of security only as a future 
possibility and cases in which from the 
outset the parties contemplate only a 
mortgage loan. In the former case, the 
lender is prepared to start with only the 
personal liability of the borrower and con¬ 
ceivably may never call for the execution 
of a mortgage at all. Security is, in such 
cases, ordinarily called for only when in 
course of time it is found that the bor. 
rower has not been repaying his dues with 
the promptness with which he was expect¬ 
ed to repay or is getting into financial 
difficulties. When, for such reasons, the 
creditor calls for the execution of a mort¬ 
gage, there will be in existence an indebt, 
edness which has for some time bean 
outstanding merely on the personal liabi* 
lity of the borrower. This debt can at that 
very moment be recovered from the whole 
of the joint family property of the debtor 
—including the shares of his sons—and it 
is to avert proceedings to that end that 
the debtor will be called upon to 
security. It does not seem reasonable id 
such a case to speak of the antecedency' 
the debt as illusory; nor can it be said that 
there was no 'bona fide debt’ or that it 
was 'colourably incurred for the purpose of 
forming a basis’ for the mortgage (P®^ 
Stanley C. J. in 31 All 176* at page 190J. 

If, as observed by Lord Shaw in 39 All 
437,'^ a further condition should be insist®® 
on, before binding the son’s share by th® 
father’s mortgage, namely that at thetini® 
of advancing money the lender should not 
have had in view the 'credit obtainabl® 
from immovable assets belonging to tb® 
joint family,’ the position might be 
ent; but this condition can no longer b® 
insisted on, in view of the Full Ben®P 
decision in 42 Mad 711* and of the decj* 
sion of the Judicial Committee in 46 AU 
95.* It is true that in 46 All 95* at p. W* 
their Lordships speak (in proposition No. ** 

6 . Chandra Deo Singh v. Mata Prasad. (1909) 9^ 

All 176=11 C 479=6 A L J 263 (F B). 
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of the debt being not part of the transac. 
tion impeached': the transaction referred 
to in this passage is the mortgage itself. 
The proposition has evidently been so 
worded with a view to give effect to the 
observations of Lord Shaw at the end of 
the judgment in 39 All 437^ at page 440, 
when referring to a father *at the end of his 
personal resources,’ his Lordship instanced 
the case of a money lender advancing 
money to him ‘relying upon an understand, 
ing express or implied’ to give security. 

Apart from attempts to evade the law, 
it may, even in cases where only a mort. 
gage loan was contemplated, happen that 
there is some interval of time—long or 
short between the advance of tho money 
and the execution of the mortgage bond; 
0- g. because the requisite stamp papers 
are not immediately available or details as 
to survey numbers etc., relating to the 
property to be mortgaged have to be 
obtained or one of the persons who has to 
join in executing the mortgage is not avail, 
able or the mortgagee is able to End only a 
portion of the money required and the 
execution of the document is postponed till 
he is able to find the balance. In these 
cases, it may well be said that notwith. 
standing the interval, the loan and the 
mortgage are part of one and the same 
transaction. 1934 M W N 812^ will, on its 
facts, be found to fall in this group; because 
in that case, the original arrangement itself 
was for a mortgage loan of Es. 5000 but 
the lender was able to find only Rs. 3000 
immediately. The execution of the mort. 
gage deed was postponed pending the 
advance of the balance of Rs. 2000 and in 
the meanwhile the first advance of Rupees 
8000 was acknowledged by the execution 
of a promissory note. 

O.B.K./B.D. Reference answered. 


^ A. I. R. 1938 Madras 893 

Pakdrang Row J. 

In re Koganti Appayya and others 

Appellants. 

Criminal Appeals Nos. 660, 705 and 717 
of 1987 and 48 of 1938, Decided on 6th 
May 1938, against order of Court of Session, 
West Godavari Division, D/. Ist November 

1987. 

(•) Criminal P. C. (1898). S«c. 162 - State- 
oral or otborwise made to police ofb- 
during eonrte of invectigation of offence 
Vo inadmiHible in evidence. 


Statements, oral or otherwise made to a police 
oflicer during the course of his iuvebtigation of a 
case arc not admi-'<iblc in evidence under S, 162 » 
although such pulico oflicer may not bo acting 
under Ch. 14 or investigating under Sec. 156 or 
S. 157 : A I Ii lO-.’HMad W^S, Rcl on; 35 2Iad 
247, Ucld otcrrxi'.ed b’j A I li 1028 Mad 1028. 

IP 694 C 2] 

^ (b) Criminal Trial — Confession — Slate, 
ments to police by each of several accused, 
during course of investigation, not amounting 
to confession of any crime —Statements taken 
topther showing that accused were engaged in 
criminal conspiracy to commit offence and 
sought to be used to prove that fact — They 
amount to confessions* 

Although statements mado to a police officer, by 
each of the several accused separately, during the 
course of an investigation of ao oflence, do not 
amount to a complete confession of any crime, 
nevertheless when such statements when taken 
together show that the accused who made them 
were engaged in a criminal conspiracy to commit 
the offence and are sought to be used for tho pur¬ 
pose of establishing that fact, they amount to 
confessions made to a police officer and are not 
admissible in evidence, (p 894 C 2] 

(c) Criminal Trial — Accomplice — Person 
instigating another to commit crime with inten. 
lion of catching him in the act of committing 
crime—Instigation by him amounts to abetment 
of offence — He is to be regarded as accom* 
plice when offence has been committed as 
result of instigation — At any rate bis evidence 
is to be viewed with caution. 

Even if the object of a person who instigates 
another to commit a crime is to catch him in the 
act of committing the crime, instigation by him 
nevertheless amounts to an abetment of the 
offence and the instigator or abettor most be 
regarded as an accomplice when the object of the 
instigation is to make the offender commit the 
offence and tho person who was instigated actually 
commits the ofloaco. In any case even if such 
witnesses are not to be regarded as accomplices In 
the strict legal sense, nevertheless their conduct 
is such that their evidence requires to be viewed 
with caution : 19 Bom 363 and AIR 1929 Lah 
436, Ref. [p 895 q 2] 

K. S. Jayarama Aiyar, A. Lakshmayya, 

A. Narasimha Aiyar for N. Rama Rao 

— for Appellants. 

K. Venkataraghavachariar for Public 
Prosecutor — for the Crown. 

Judgment. — These appeals are from 
the judgment of the Sessions Judge of the 
West Godavari Division dated let Novem. 
ber 1937 in S. 0. No. 20 of 1937 on bis 
file* The first appeal is by accused 4 who 
is in jail. The next two appeals are by 
accused 2 and 3. The last appeal is by the 
public prosecutor and it is an appeal from 
the acquittal of accused 5 in the case. 
There were five accused in the case of 
whom accused 1 as well as accused 6 were 
acquitted, and no appeal has been filed 
against acquittal of aooosed 1. 
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I shall first deal with the appeal by 
accused 4. So far as he is concerned, the 
evidence is overwhelming that he was 
found in possession of materials for counter¬ 
feiting Government currency notes of ten 
rupees denomination at Nicladavole Station 
when he was arrested. Several blocks con. 
taining engravings of the note were found 
inside his banian pocket when he was 
searched in the presence of mediators most 
of whom are quite respectable and against 
whom nothing can bo said. So far as his 
conviction under S. 489-D, 1. P. C., is con¬ 
cerned, there can be no doubt that the 
evidence fully supports it. 

It may be mentioned in this connexion 
that when he was asked to plead to the 
charges, he stated that he would tell the 
truth and what happened, whatever the 
result may be, and when warned that he 
was not to be taken as an approver and 
that he was not bound to say anything 
except to plead to the charge, he said that 
"the offences were committed by other 
accused. I was also with them.” It is there¬ 
fore clear that he had really no defence 
worth mentioning and as already observed 
his conviction under S. 489.D is obviously 
right. Whether the conviction under the 
first count of conspiracy is right or not 
will be considered when the cases against 
accused 2 and 3 are dealt with. Accused 
2 and 3 have been convicted of conspiracy 
as well as of abetment of the possession of 
counterfeiting materials by accused 4. As 
regards the charge of abotment, there is 
really no meaning in it. It is not explained 
how the possession of counterfeiting mate- 
rials by accused 4 was abetted by any of 
the other accused. Unless the charge of 
conspiracy holds good, there is nothing in 
the charge of abetment of possession of 
counterfeiting materials by accused 4. The 
substantial charge against accused 2 and 3 
is that of conspiracy, the conspiracy being 
to sell counterfeiting materials to P. W. 5 
who was employed by the police to act as 
a sort of decoy to persons who were sus- 
pected to be engaged in making and using 
counterfeiting materials. The offence of 
conspiracy rests entirely on the evidence of 
P. Ws. 1, 3 and 5 of whom P. Ws. 1 and 3 
are a Sub-Inspector and a Head Constable 
attached to the G. I. D. and F. W. 5 as 
already observed is a decoy employed by 
the C. I. D. for the purpose of detecting 
counterfeiting cases. The evidence of con. 
spiracy is mainly that of P. W. 1 though 


(Pandrang Row J.) A.I.R. 

there is some evidence relating to it given 
by P. Ws. 3 and 5. 

Objection was taken during the course of 
the trial to the admission of evidence of 
statements made by the accused to P, W. 1 
in the course of his investigation. The ob. 
jection was overruled by the learned Judge 
apparently on the ground that P. W. 1 
was not acting tmcler Ch. 14, Crimioal 
P. C., and that he was not investigating 
under S. 156 or S. 157 of the Code. The other 
objection that the statements amounted to 
confessions made to a Police Officer was also 
overruled on the ground that the state- 
ments did not amount to confessions. I am 
of opinion that both these objections were 
sound and should have been allowed. There 
can be no doubt that P. W. 1 was investi¬ 
gating an offence at least after July 1936 
when he received information that accused 
2 was actively engaged in making blocks 
and forged notes. It was held in 35 Mad 
247^ that the statements made to a C. I. D. 
officer must be doomed to be statements 
made in the course of investigations by 
him though in that case the statements 
being oral, it was held that S. 162 would 
not apply. This view however has been 
overruled by the Full Bench decision in 51 
Mad 967," according to which oral state, 
meats no less than written statements come 
within the purview of S. 162, Criminal P.CJ 

As regards the other objection, there can 
be no doubt that the statements were relied 
upon for the purpose of fastening guilt on 
the persons who made them, and though 
the statements taken separately may uot 
amount to complete confession of any crime, 
nevertheless the statements taken together 
show that the accused who made them 
were engaged in criminal conspiracy 
it was for the purpose of establishing this 
fact that the statements ware sought to he 
used. It is therefore obvious that the state¬ 
ments did really amount to confession^j 
made to a Police Officer. A number ef 
documents such as police diaries have been 
admitted wholesale in evidence by tw 
learned Judge in the course of the trial, 
namely Exs. E to E.4, 0-3 and 0-4. 

Q, E. S. DD and FF and BBBB. The 
learned Public Prosecutor does not defeif* 
this wholesale introduction of police diaritf 

1. Emperor v. Nilakanta, (1912) 35 Mad 247=E 

I 0 849=13 Cr L J 305=22 M Ii J 490=l»i* 

il W N 207. 

2. Thlmmappa v. Thimmappa, (1928) 

Mad 1028=112 10 682=29 Ct L J 1098-3* 

Mad 967=55 M L J 351 (P B). 
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as evidence during the trial, and it is ob. 
viously indefensible. There can be no doubt 
that the case against accused 2 and 3 in 
particular has been seriously prejudiced by 
the admission of such inadmissible evidence 
during the trial, and I have little doubt 
that it was the admission of these docu¬ 
ments that was mainly responsible for the 
opinions expressed by some of the assessors 
against accused 1 and 2 and 3. The only 
admissible evidence really is that of P. Ws. 
1, 3 and 5 so far as it relates to the conduct 
of the accused, apart from the statements 
said to have been made by them. The evi. 
deuce as to the conduct of these accused 
does not show beyond doubt that they were 
engaged in a criminal conspiracy. Even 
apart from this, it must be remembered 
that P. Ws. 1 and 3 as well as P. W. 5 
though engaged really in detecting counter, 
feiting cases, were actually instigating per. 
sons who were suspected to be in possession 
of counterfeiting materials to sell them for 
a consideration; in fact the case for the 
prosecution was that all the time P. W. 1 
was engaged with the assistance of P. W. 5 
in obtaining a seller of counterfeiting mate, 
rials, and that finally a bargain was struck 
whereby Bs. 3300 was to be paid as the 
price of the blocks in question. 

It has been contended that these persons 
have been really investigating the commis, 
sion of the very offence in respect of which 
the accused are charged as conspirators, 
It is urged that these witnesses come under 
the category of accomplices and that their 
evidence cannot therefore be accepted or 
acted upon in the absence of material cor. 
roboratioD. The question is not an easy one 
to decide namely whether P. Ws. 1, 3 and 
5 were acting as accomplices or acting 
merely as spies. The decision in 19 Bom 
863^ which was followed in AIR1929 Lah 
436* supports the contention of Mr. K. 8. 
Jayarama Aiyar on behalf of the appel. 
lant. On the other hand, the learned Pnb. 
lie Prosecutor relies on the inling in 38 Cal 
96^ which is followed in A IB 1936 Nag 
246.° It is stated that there is no reported 
oases decided by this High Court dealing 

8 . Qaeen.EmpreBfl v. JaTacharam, (1686) 19 Bom 

868 . 

4. Earaia Blngb v. Emperor, (1929) 16 A IB Lah 
486=1939 Cr 0 8=118 I 0 644=80 Ct L J 
941=80 F L B 608. 

6 . Emperor ▼. Cbatarbhaj Saha, (1911) 36 Cal 96 
=810119=160 WN 171. 

8 . Oovlnda Balajl v. Emperor, (1936) 28 A I B 
Mag 246=1986 Cr 0 1039=167 10 621=88 
Or L J 438=1 L B 1987 Nag 181. 


with this point. It seems to me that tb 0 | 
motive of the person who instigates is oot[ 
the only determining factor; in other 
words, even if the object of the person who 
instigated another to commit a crime is to 
catch him in the act of committing the 
crime, instigation by him nevertheless 
amounts to abetment of the offence, and 
the abettor must be regarded as an accom. 
plice when the object of the instigation is 
to make the offender commit the offence, 
and the person who was instigated actually 
commits the offence. In any case even if! 
these witnesses are not to be regarded as^ 
accomplices in the strict legal sense, never, 
theless their conduct has been such that 
their evidence requires to be viewed with 
caution. So far as their evidence concerns 
accused 1 and 5, it has not been accepted 
by the learned Sessions Judge. 

The principal witness for the prosecution 
is P. W. 1 and he is described by the learned 
Judge as the principal actor in the drama. 
His story has not been accepted so far as 
it implicates accused 1 and 5 and that 
story is a very material portion of the 
story related by him in his evidence. It 
is not possible to say that while the mate, 
rial portion which relates to accused 1 
and 5 cannot be accepted, the rest of it 
can be accepted without doubt or hesi. 
tatioD. That portion of the story which 
relates to accused 1 and 5 also implicates 
the other accused. It is in my opinion not 
safe to act upon his evidence. A good part 
of it is untrustworthy and cannot be acted 
upon. If the conviction of accused 4 
depended on the evidence of these wit. 
nesses, that also could not stand. But his 
conviction under S. 489-0 rests not on the 
evidence of P. Ws. 1, 3 and 5 but on the 
evidence of the mediators and others who 
were present when counterfeiting mate- 
rials were found actually in bis possession. 
Even otherwise, the evidence which im. 
plicates accused 2 and 3 is not of a strong 
character. The learned Sessions Judge 
refers to certain telegrams and letters 
which passed between the parties but most 
of them bad not been proved satisfactorily; . 
for instance Exs. B and G-2 which are 
pressed against accused 2 have not been 
proved to be in the handwriting of 
accused 2. So far as Ex. B is concerned, 
the Government Expert is of opinion that 
it is not bis handwriting, and as regards 
Ex.G.2 the opinion that it is in the hand, 
writing of accused 2 was given with some 
hestitation or misgiving. 
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A*:; rctiiril:, accused 3. reliance is placed 
on Exs. TT, K.3 and 11.3. Ex. TT con¬ 
tains a c 'noction which is left uncxplain- 
e<l, correction being in another hand. 
wriUng, The language employed in these 
an:! other documents is so vague that it is 
impossible to say that they refer to any 
projected sale of counterfeiting materials 
or to the commission of any other crime. 
Substantially the defence of these two 
accused was that they were employed as 
police informants hv P. W. 1 to assist him 
in getting information as to the persons 
who were in possession of counterfeiting 
materials. In other words, their defence was 
that tbov wore actively assisting P. W. 1 
and P. W. 5 to discover the real offenders 
who were responsible for making and using 
counterfeiting materials and to bring the 
latter into touch with the former. It is 
alleged that they knew P. W. 1 for some 
time and knew him to be a C. I. D. Head 
Constable. No doubt P. W. 1 was posing as 
one Suryanarayana, the supposed brother 
of P. W. 5, for the purpose of infusing 
confidence among persons who wore sus- 
pected to be in possession of counterfeiting 
materials. But the defence of accused 2 
and 3 was that this was known to them to 
be a pose and that they knew the real 
personality of P. W. 1 and knew him to 
be a C. I. D. Head Constable engaged in 
the investigation of counterfeiting offences. 
If there is any truth in this defence, it is 
obvious that accused 2 and 3 are as inno¬ 
cent as P. W, 1 himself. They were engaged 
along with him and to assist him in un. 
earthing the conspiracy and the entire 
evidence against them is easily explained 
away once it is found that they were 
really assisting P. W. 1 in his investigation. 

So far as accused 2 is concerned, the fact 
that he was assisting P. W. 1 in his inves- 
tigation appears to be established by cer. 
tain admissions made by some of the pro. 
secution witnesses: for instance P. W. 15 
says that the first thing which accused 2 
did when he was arrested along with 
others was to cry out “why do you arrest 
me, I am one of you." It is not suggested 
that P.W. 15 is not telling the truth when 
he gives this evidence, and if it is true 
that the second accused cried out in this 
manner immediately on his arrest, along 
with the other accused, it renders highly 
probable his defence that he was really 
assisting P. W. 1 all the time. It is cot 
likely that he would have thought of this 
defence and made this cry if that was not 


tho case. P. W. 7 says that accused has 
told him that P. W. I’s name was Appa 
Eao, his assumed name being Suryanara. 
yaua and that he once heard accused 2 
calling him by his real name, Appa Bao, 
when they were going to a coffee hotel. 
No doubt this witness was attempted to 
be treated as a hostile witness by the 
Public Prosecutor though the attempt fail- 
ed. There is also evidence for the defence, 
namely the evidence of D. Ws. 2 to 5 to 
the effect generally that P. W. 1 was well 
known as the Head Constable of the C. I. D. 
in Nuzvid. On the whole therefore it 
appears to be more likely than otherwise 
that accused 2's defence that he was only 
assisting P. W. 1 in his enquiry is true. If 
so it is obvious that he cannot be regarded 
as being one of the conspirators. -Accused 
3's version has not been supported to the 
same extent by evidence, but the evidence 
against him is easily explained away on 
this basis, that is to say, he was only 
assisting P. W. 1 to get into touch with the 
person or persons who were in possession 
of counterfeiting materials. In any case the 
evidence against him is quite insufficient, 
in my opinion, to support a conviction for 
conspiracy. In fact there is no good reason 
to suppose there was any conspiracy so far 
as any of tho accused other than accused 4 
were concerned. 

It follows from what I have said above 

that the convictions of accused 2 and 3 

must be set aside and the conviction of 

» 

accused 4 also under the count of conspi* 
racy and the sentence imposed on him 
under S. 120.B should also be set aside 
The appeal of accused 4 is otherwise dis¬ 
missed. The appeals of accused 2 and 3 are 
allowed and their convictions and sen¬ 
tences are set aside and they are acquitted. 
So far as the appeal by the Public Prose¬ 
cutor against accused 5 is concerned, there 
is no substance in it; the acquittal of 
accused 5 was right and that appeal is 
dismissed. 

O.R.K./R.M. Order accordingly^ 
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Abdur Rahman J. 

Ellappa Chettiar — Appellant. 

V. 

S. A. Sesha Aiyer and another — 

Respondents. 

Second Appeal No. 995 of 1933, Decided 
on 5th November 1937, against decree of 
Sub.Judge, Dindigul, in A. S. No. 36 of 
1932. 

Promissory Note-Promissory note executed 
by A in favourof D —Agreement between parties 
that A should pay future instalments of chit 
fund which were originally to be paid by D‘s 
brother and should get credit for the same 
towards promissory note—Suit on promissory 
note by endorsee who was not holder in due 
course—A held entitled to credit for amount 
paid by him. 

Id cases of ucgotiablo instrumoQt, any equities 
tvbicb have to ba pleaded should generally arise 
out of tbe very transaction itself and must not 
arise out of tbo transactions wbicb are either 
collateral or independent in character (1830) 10 
B efi C 558 and 5 Mad 108, Rel. on. [P 897 0 2] 

A executed a promissory note in favour of D. It 
Was agreed that certain future instalments of a 
chit fund, which were to be paid originally by a 
brother of B should be paid by A who would get a 
oredlt for the amount paid by him towards the 
promissory note when the chit was closed. B 
endorsed the promissory note to C. Before that 
time all except the last instalments were paid by 
A and the last instalment was also paid but only 
after tbe endorsement. C, the endorsee, who was 
not a holder in duo coarse brought a suit on tbo 
promissory note and in that suit A pleaded that 
he was entitled to a credit foe the amount paid by 
him towards the instalments : 

Held that though tbe transaction was origl. 
Dally indopendent of tbo promissory note, B by 
agreeing with A that money paid by him would 
actually bo credited towards the promissory note 
bad attached equities to the bill itself and thus 
provided a mode of partial discharge. C the endorsee 
not being a bolder in due course stood In the shoes 
of B and was liable to the same equities to which 
B would have been liable. A was therefore entitled 
to get a credit for tbe amount paid by him towards 
the instalments : (188i) 10 Ex 872, Bel. on. 

_ [P 897 0 2; P 898 Cl] 

Held also that as all except tbe last instaU 
ments were paid before the note was endorsed, the 
contract bad not remained merely executory. 
Moreover the agreement by A to pay futnre iostal* 
meats towards the chit fund should be taken as 
an accord and satisfaction to tbe extent of the 
amount which he bad nodeitaken to pay and 
which B had agreed to accept towards tbe partial 
discharge of the promissory note. [P 898 0 1, 2] 

K. V. Krishnaswami Iyer and G. Thyaga. 
raja Iyer — for Appellant. 

K. Bajah Iyer, K. 8. Bamaimirthy and 
8. Venkataohala Saatri — for Rea. 
pondents. 

Judgment.—Tbe only point which has 
^n argued in this apped relates to the 
1998 M/219 & lU 


maintainability of defence raised on behalf 
of defendant 1 in answer to a suit by the 
endorsee of a promissory note executed by 
defendant 1 in favour of defendant 2. The 
appellant 9 counsel contends that tbe plain¬ 
tiff is not legally bound by the agreement 
arrived at between the defendants inter se, 
(a) as it related to a collateral transaction, 
and (b) as it was executory in character 
and could not be considered to be equiva¬ 
lent of an effective discharge. It might be 
stated at the outset that although an 
attempt was made, to start with, to show 
that the plaintiff was a holder in due 
course but in view of the finding of the 
lower Appellate Court and on a correct con. 
sbruction of S. 9, Negotiable Instruments 
Act, this contention was given up in the 
end and it was conceded that if defendant 1 
could raise a defence against defendant 2, 
he, i. e. defendant 1, would be entitled to 
do the same against the plaintiff. The plea 
raised on behalf of defendant 1 was to the 
effect that in pursuance of an agreement 
arrived at between the original parties to the 
promissory note, certain future instalments 
of a chit fund, which were to be paid origi. 
nally by a brother of defendant 2, had 
been agreed to be paid by defendant 1, and 
that be was to get a credit for the amount 
paid by him towards the promissory note 
in suit when the chit was closed. It was 
pleaded that defendant 1 had paid a sum 
of Rs. 405.11.6 towards the chit fund and 
consequently was entitled to a credit for 
the same in the suit. 

The lower Appellate Court has come to 
a finding that the agreement pleaded on 
behalf of defendant I was established and 
that as defendant 1 had paid the amount 
mentioned above, he was entitled to get a 
credit for the same. These are findings of 
facts and were not challenged before me. 
The counsel for the appellant placed his reli¬ 
ance in support of his contention on (1830) 
10 B & C 558* and 5 Mad 108* at p. 112. 
It is true that the authorities cited above 
lend support to the argument, that in cases 
of negotiable instruments, any equities 
which have to be pleaded should generally 
arise out of the very transaction itself and 
must not arise out of tbe transactions 
which are either collateral or independent 
in character. This must also be admitted 
that the transaction in this case, which 

1. Burtoogb V. Mosb, (1880) 10 B 5; 0 958=109 
E B 658. 

2. Van logen v. Dbnnna Lall, (1802) 6 Mad 108. 
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related to ttio chit /und was originally an 
indepeiulent transaction and had nothing 
to do with tho promissory note in suit. 
Had the case rested there, the appellant 
would have been on safe grounds. But by 
entering into a contract with the drawer 
that the money paid by him would actually 
be credited towards the promissory note in 
suit, defendant 2 has attached equities to 
tho bill itself and thus provided for a 
method of partial discharge. lie cannot 
now bo permitted to say that the original 
transaction, towards which the payment 
was eventually made by tho drawer in pur. 
jsuance of the contract, was wholly inde. 
pendent of tho promissory note in suit. If 
any authority is required for this proposi. 
tioD, it would be found in {1854) 10 Ex 
;572,^ It is hardly necessary to add that 
tho plaintilT nob being a holder in due 
course would stand in the shoes of defon. 
'dant 2 and must be liable to the same equi. 
■ties to which he, i. e. defendant 2, would 
'have been liable. 

As for tbe next contention, it must be 
stated that all the instalments excepting 
the last one of Es. 45-11-6 wore already 
paid by defendant 1 before the promissory 
note in suit was endorsed to tbe plaintiff. 
In that sense, the contract had nob re. 
mained merely executory. It was however 
argued that tbe plea raised by the defen. 
dant was that be was entitled to a credit 
of tho amount paid by him only when the 
chit was closed and inasmuch as the plain, 
tiff could be subjected to these equities 
only which existed at the time of transfer, 
the amounts paid by him before the date 
of transfer could not be taken into consi- 
deration at all for the simple reason that 
tho chit had not been closed by then. This 
contention is also, in my opinion, devoid of 
any force. It has been found by the lower 
Appellate Court "that plaintiff and defen. 
dant 2 were acting in unison and that the 
endorsement is (was) tbe result.” In view 
of this finding it must be held that the 
plaintiff bad complete knowledge of the 
defect in defendant 28 title and was taking 
the promissory note subject to all equities 
arising in pursuance of the contract arrived 
at between defendant 1 and defendant 2. 
jDefendant 1 had already discharged a 
major portion of the liability so far as the 
payment to the obit fund was concerned 
and even if it be assumed that be could 

3. OuJds V. Harrison, (186d) 10 Ex 672=24 L J 

Ex 66=8 0 L R 863=3 W R 160=102 R R 

717. 


. Chidambaram i. i. r, 

not ask for a credit of tbe amounts paid by 
him until the last instalment was paid, be 
could in any case do so as soon as be made' 
the last payment in that connexion. This 
he had done and having done so is entitled 
to get a credit for the amount paid by him. 
Moreover, a promise to do something in 
future can be a sufficient consideration for 
either a complete or partial discharge of an 
existing liability and there is no reason to 
hold that the agreement by defendant 1 to 
pay the future instalments towards tbe 
chib fund should not be taken to be as an 
accord and satisfaction to the extent of the 
amount which he had undertaken to pay 
and which defendant 2 had agreed to 
accept towards the partial discharge of the 
promissory note. Since the undertaking by 
defendant 1 was carried out it is hardly 
necessary to consider what the result would 
have been if he had failed to do bo. For 
the reasons given above, I would dismiss 
tbe appeal with costs. Leave asked for and 
refused. 

C.R.K./d.S. Appeal dismissed. 
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Leach C. J. and Madhavan Naib J. 

V. B. K. M. Kumarappa Ckeitiar ~~ 

Petitioner. 
V. 

K. M. T'. B. Chidambaram Chettiar 
and another — Respondents. 

Civil Revision Petn. No. 1297 of 1937, 
Decided on 4th April 1938, from decree of 
the Diet. Court, Ramnad at Madura, io 
C. M. A. No. 39 of 1936. 

(a) Provincial Insolvency Act (1920), S. 9(1) 

(«) — Three months under, is not period of 
limitation but condition for adjudication" 
Period expiring when Court is closed—Petition 
for insolvency cannot be presented when Court 
re.opens after vacation. 

Tbe period of three months fixed by S. 9 (l)(o) 
of the Act is not a period of limitation but con¬ 
stitutes a condition to an adjudication and conse* 
quently vvbcre the alleged act of ineolvenoy b** 
taken place more tban three months prior to tbs 
presentation of tbe petition, it cannot be set np a| 
ground for adjudication, even though tbe period of 
three months may be expiring on a day when tb^ 
Court is closed : A I R 1935 Mad 857 (P Ph 
Foil. (P 699 01] 

^ (b) Provincial Insolvency Act (1920), S. 35 
—Judge in insolvency can revise order of sd* 
judication, if it was passed without jurisdiction 
—Court has no discretion in tbe matter. 

If on tho materials before the Conit at the tim^ 
the order of adjudication was passed It Is 
that the Court bad no jnrisdlotion to pws tfl 
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order of adjodication, S. 35 clearly empowers the 
Court to aonul the adjudicatiou in revision, 
though the Provincial Insolvency Act does not 
confer upon the Court the wide powers given by 
S. 8, Pre'^idoncy Towns Insolvency Act, which 
allows the Court to review, rescind or vary any 
order made by it under it.s insolvency ju^i^diction. 
The Court h,\s no discretion in the matter. 

[P 890 C 2] 

V. Ramaswamy lyor — for Petitioner. 

V. Rajafiopala Iyer and T. V. Rarniah 

— for Pespondents. 

Leaoh C. J. — On 22ric] January 1935 
P. L. S. P. L. Palaniappa Chettiar, res- 
pondenti 2, was adjudicated an iosolveafeon 
the petition of K. M. V. R. Chidambaram 
Chettiar, respondent 1, by the Subordinate 
Judge of Devakottah. The adjudication 
was based on a transfer of immovable pro¬ 
perty dated 23rd February 1934. which 
was said to constitute a fraudulent prefer, 
enee. The petition for adjudication was 
filed on 3rd July 1934, that is more than 
three months after the transaction. There, 
fore the transaction, even if it constituted 
a fraudulent preference oonid not be made 
the basis of an insolvency petition by rea. 
son of S. 9 (l) (c), Provincial Insolvency 
Act. The reason given for filing the peti. 
tion beyond three months was that the 
Court was closed for the summer vacation 
and it was not possible to file it before 3rd 
July 1934, but the fact the Court was 
closed made no difference, as a Full Bench 
of this Court has pointed out: 58 Mad 
794J That was a case where the petition 
was filed on 29bb June 1931, the re-opening 
day after the Court's vacation and the act 
of insolvency was a deed of sale said to 
have been executed fraudulently on 23th 
February 1931. The Court considered that 
the period of three months fixed by Sec. 9 
(l) (c), Provincial Insolvency Act, was nob 
a period of limitation but constituted a 
oondition to an adjudication and conae. 
qnently where the alleged act of insolvency 
had taken place more than three montha 
prior to the presentation of the petition it 
oould not be set up as a ground for adjudi. 
oatioD. 

Before respondent 2 was adjudicated by 
the Subordinate Judge of Devakottah, an 
adjudication order had been passed against 
him by the District Court of Tharravadi 
in Burma and bis estate in Burma was 
i>6iog administered in insolvency by that 
Court On 7tb November 1985 the present 

!• OhenohoramaoDa v. Araoaohalam, (1936) 23 
AI R Mad 657=168 10 1=68 Mad 794=69 
H L J 288 (F B). 
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petitioner applied to Subordinate Judge of 
Devakottah for an order cancelling the 
adjudication. The application was made 
under S. 35, Provincial Insolvency Act, 
which provides that where, in the opinion 
of the Court, a debtor ought not to have 
been adjudged insolvent, or where it is 
proved to the satisfaction of the Court, 
that the debts of the insolvent have been 
paid in full, the Court shall, on the appli. 
cation of the debtor, or of any other per- 
SOD interested, by order iu writing annul 
the adjudication. The petitioner is a credi. 
tor and his object in seeking the annulment 
of the adjudication by the Subordinate 
Judge of Devakottah was to ensure that 
the proceedings in Burma should not be 
interfered with. The learned Subordinate 
Judge granted the application and annulled 
the adjudication in view of the decision in 
08 Mad 794.* From that order there was 
an appeal to the District Judge who con. 
sidered that the Subordinate Judge was 
wrong in annulling the adjudication, his 
reason being that the order adjudicating 
the insolvent might have been wrong, and 
was wrong in the light of 58 Mad 794/ 
but there was no appeal and, therefore, 
it ought not to be disturbed. Accordingly 
he reversed the order of the Subordinate 
Judge. The order of the District Judge 
now comes before us on an application for 
revision. 

In the first instance the application came 
before Burn J., but it was placed before a 
Bench because the learned Judge was 
doubtful whether S. 35, Provincial Insol. 
yency Act, gave authority to a Judge sitting 
in insolvency to revise, on the ground of 
want of jurisdiction, his own order or an 
order of a predecessor adjudicating a per. 
SOD insolvent. If on the materials before 
the Court at the time the order of adjudi. 
cation was passed it is clear that the Court 
had no jurisdiction to pass the order, 8. 36 
clearly empowers the Court to annul the 
adjudication. It is true that the Provincial 
Insolvency Act does not confer upon the 
Court the wide powers given by Sec. 8, 
Presidency Towns Insolvency Act, which 
allows the Court to review, rescind or vary 
any order made by it under its insolvency 
jurisdiction, but S. 35 is sufficient for the 
purpose of this case, and leaves the Court 
no discretion in the matter. The correa. 
ponding Section in the Presidency Towns 
Insolvency Act is 8.21, in which the word 
‘may’ is n^, and therefore gives the Court 
a discretion. What we have to ascertain in 


Kumarappa V. Chidambarm (Leach C. J.) 
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this case U whether the Court acted with¬ 
out jurisclictioo when it passed the order 
of adjudication. The answer must he that 
it did. ^^ore than three months had elap.sed 
from tlio date of the alleged fraudulent 
tran.sfcr to the date of the presentation of 
the petition and those facts wore before 
the Court. There being no act of insolvency 
on which an adjudication order could ho 
passed, the Court had no jurisdiction to 
adjudicate. 

A point which was not taken in the 
lower Courts lias been taken before us and 
we will deal with it. When the ease was 
in the list for hearing on ISth March 1938 
it was postponed at tlie instance of the 
advocate for the respondent as be wished 
to sot up that there wore other grounds 
for adjudication than the alleged fraudulent 
preference. All the necessary papers are 
DOW before us and it does appear that in 
para. 5 of the petition respondent 1 did 
allege that respondent 2 had, with a view 
to defeat and delay his creditors, secreted 
his jewels and moveable properties and had 
“absented himself from the reach of his 
creditors." But in the next paragraph there 
was the definite allegation that respondent 2 
had given a fraudulent preference in favour 
of one P. L. P. P. V. R. Veerappa Ohettiar 
on 23rd February 1934, and in para. 7 it 
was stated: 

Tbo said transfer Is an act of insolvency and as 
this Honourable Court was closed io May and 
June this application is filed to-day. 

The prayer for adjudication then fol¬ 
lowed. Para. 7 clearly shows that the act 
of insolvency relied on was the alleged 
fraudulent preference, but as the adjudi. 
cation order was passed by consent, the 
learned advocate for the respondents says 
that it should be deemed to be based also 
on the allegations in para. 5 of the psti. 
tion. He is in difficulty here, because in 
the counter.affidavit which his client filed 
in opposition to the petition under S. 35, 
Provincial Insolvency Act, his client said 

(paragraph 8): 

I submit that the respoudent in I. P, No. 40 of 
193d has been adjndicatod as an insolvent upon a 
definite act of insolvency and upon the admission 
of the respondent it is not now open to the present 
applicant to question or set aside that order. 

On his own showing the adjudication 
was upon one definite act of insolvency. 
The only definite act of insolvency was the 
fraudulent preference set out in para. 6 of 
the petition for adjudication. Moreover, 
not a word was said in the Subordinate 
Judge’s Court about other acts of insol. 


vency and in the memorandum of appeal 
to the District Court it was not alleged 
that the order of the Subordinate Judge’s 
Court was bad, because there were other 
acts of insolvency. In these circumstances 
we are unable to regard the adjudication 
as being based on other grounds than that 
of a fraudulent preference. The adjudica¬ 
tion being on that ground alone and the 
transfer attacked having taken place more 
than three months before the presentation 
of the petition, the Court had, as I bare 
already said, no jurisdiction to pass the 
order of adjudication. 

For these reasons the petition will be 
allowed and the order of the District Court 
set aside. It follows that the adjudication 
is annulled; but this order will, of course, 
not affect the insolvency proceedings in 
Burma. The petitioner is entitled to his 
costs here and in the Court below. 

C.R.K./v.B.B, Petition allowed. 
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Pandrang Row J. 

In re Donald Dixon — Petitioner. 


Criminal Revn. Case No. 438 and Petn. 
No. 406 of 1937, Decided on 7th January 
1938, from Judgment of Court of Session, 
Coimbatore Division, D/. 21st July 1937. 

Criminal Trial—Evidence—Proiecution wit* 
nesses likely to turn hostile—Public Prose* 
cutor’s duly — Court however must arrive at 
truth by lawful means—Either party not pre* 
pared to call witnesses who can depose on rele* 
vant facts—Court must call such witnesses—1> 
trial Court fails, Appellate Court must do it. 

Thorc may be some doubt as to the duty of the 
Public Prosecutor in calling prosecution witnesses 
who know facts but are likely to turn hostile, but 
there is a duty cast upon the Court to arrive at 
the truth by all lawful moans and one of sneh h 
the examination of witnesses of its own accora 
when for certain obvious reasons either party « 
not prepared to call witnesses who are known to 
be in a position to speak to important relev^t 
facts ; and if the trial Court fails to do it, the 
Appellate Court should avail itself of the power 
conferred by 8. 428, Criminal P. 0. [P 901 0 3 ! 

P 903 011 

Nugent Grant, N. Somaaundaram aod 

S. Govind Swaminathan — 

for Petitioner' 

T. S. Anantharaman —; for the Crown. 


Order.—This case arises out of the con* 
viotion of one Donald Dixon of an attenip® 
to commit murder by the Assistant Session® 
Judge of Coimbatore on a fresh trial 
ordered by the Additional Sessions Jno6® 
of Coimbatore. His appeal to the Session® 
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Judge of Coimbatore was dismissed. The 
facts of the case are very simple. The 
petitioner is a young man of about 24 years 
who lives with his brothers and his father 
in an estate called Dixyland near Kotagiri. 
It is now admitted that the occurrence 
took place not in the reserve forest as 
originally stated, but in the private estate 
of the petitioner and his family. In short, 
the account given by the prosecution first 
witness, the person who was shot, was as 
follows: He was going along a certain 
path when he saw the petitioner coming 
with a gun accompanied by two Irulas. 
The Irulas ran away and P. W. 1 asked 
the petitioner for his shooting license. 
When the latter was within 5 or 6 feet of 
him, it is said that the petitioner said to 
P. W. 1, "Get away, I will shoot you," 
and actually aimed the gun at him where¬ 
upon P. W. 1 bolted. When he was about 
40 yards away from the petitioner he is 
said to have received gunshot wounds in 
the back, in his thighs, etc. P. W. 1 is a 
forest guard who was appointed to this 
particular locality only a sWt time before 
the occurrence, that is to say a month or 
two before the occurrence. He says he 
knew the petitioner having seen him once 
about 25 days before the occurrence. He 
is said to have identified the petitioner at 
the identification parade held the next 
day at the hospital. He is also said to 
have told P. Ws. 2, 3 and 4 that it was 
Dixon's son who shot him. This descrip¬ 
tion of course is not of much value because 
Dixon has at least three sons. The pro¬ 
secution case therefore admittedly rests 
entirely on the evidence of the Forest 
Guard P. W. 1. 

It is not seriously disputed that the 
guard was actually shot at and received 
the injuries in question on 25th June 1936 
in the estate. The real question that arose 
for decision was whether the petitioner 
was the person who was responsible for 
the injuries, or in other words, whether it 
was he that aimed the shot at the guard, 
and whether he did so wilfully or acci. 
dentally. No doubt, if the story of P. W. 1, 
the forest guard, is to be believed, it was a 
deliberate shooting and the petitioner was 
responsible for it. It is not as if the forest 
guard was the only person who was pre. 
sent at the ooourienoe. According to the 
prosecntion case itself, there were two 
Imlas whose identity was established and 
a Badaga also known, who were present 
at the place of occurrence just before it 
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took place if they did not actually see the 
occurrence. They were examined at the 
previous trial, the two Irulas as P. Ws. 9 
and 10 and the Badaga as P. W. 4. They 
were not examined at the retrial on the 
ground that they had definitely turned 
hostile. In other words, it was said by the 
prosecution that these three witnesses if 
examined would have given evidence ad. 
verse to the prosecution. This important 
fact has not been given its due weight by 
the trial Court, and the same remark has 
to be made as regards the appreciation of 
this fact by the Appellate Court. No parti, 
cular motive is alleged as to why the 
Badaga witness should not have given true 
evidence in the matter. 

There is another person, namely one 
Eamachandra Chetty, to whom the guard 
is said to have made his first report or 
complaint about his being shot. According 
to the guard he had told Eamachandra 
Chetty that it was Dixon’s son who shot 
him, but Eamachaudra Chetty's evidence 
in the committing Magistrate's Court was 
that the guard merely said that somebody 
shot him and that be did not know who it 
was that shot him. It is not therefore 
correct to say, as the learned Sessions Judge 
has said in his judgment, that Eama¬ 
chandra Chetty could not say anything 
more than what was spoken to by P. Wa. 
2, 3 and 4. As a matter of fact his evi. 
dence, if he bad been examined, would 
have shown that the guard's evidence 
could not be true because to the first 
person whom he met after he was shot, he 
was unable to say who shot him. If Eama. 
chandra Chetty had been examined at the 
trial and if his evidence had been to the same 
effect as in the committing Magistrate’s 
Court, there can be very little doubt that 
the whole case for the prosecution would 
have been left in such grave doubt that the 
accused must have been given the benefit 
of the doubt and acquitted. The bearing of 
the omission to examine this witness 
during the trial on the question of the 
veracity of the only witness of the occur¬ 
rence who was examined has not been 
appreciated by the Courts below. They 
appear to have thought that the only 
question for them to consider was whether 
it was the duty of the prosecution to have 
examined the Irulas, the Badaga and Eama¬ 
chandra Chetty or not, and they did not 
consider whether it was not a part of their 
own duty to have them examined in order 
to arrive at the truth. There may be some 
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doubt as to Ibo duty of the Public Prose, 
cutor in a case of this kind for the ruliofis 
on tho iioint are not uniform though 
numerous, hut there is a duty cast upon 
tho r.iurt to arrive at the truth by all 
laufui moans and one of such is tho 
lOxnrtiiDiitiou of witnesses of its own accord 
\\lieu for certain obvious reasons neither 
iParty is prepared to call witnesses who are 
|knowu to be in a position to speak to 
important relevant facts. 

The present case is one in which it was 
pre-eminently necessary for the trial Court 
to have examined at least the Badaga and 
Ramachandra Chettj’ as witnesses of its 
own accord even though the prosecution 
did not call them nor the defence, for the 
purpose of deciding tho all important ques. 
tion whether the Guard's evidence could 
he safely acted upon or not; and the 
Appellate Court should have availed itself 
of the power conferred by S. 428, Criminal 
i. U The failure to do either has had this 
result, namely that the conviction is based 
entirely on the evidence of the Guard 
which could not have possibly been made 
the basis of a conviction if the other wit. 
nesses referred to above had been examined 
and their evidence had been believed by 
the Court. Without their being examined 
the Court was not in a position to say 
whether what they were going to say was 
true or not. The Courts have barred the 
door against the truth and closed an impor¬ 
tant avenue leading to the truth, and I 
have no doubt the result has been a mis. 
carriage of justice, because after going 
through the evidence I am of opinion that 
no Court should have convicted the peti. 
tioner in the light of the evidence in the 
case. 

The assessors who heard the evidence 
were unanimously of the opinion that the 
case was not proved and they gave reasons 
in support of their opinion, reasons which 
are weighty and sufficient to support their 
opinion. Neither the reasons nor the opi. 
mons appear to have been given their due 
jveight by the Courts below. The probabi. 
lities of the case also are in my opinion 
aga.iD8t the version that the Guard was 
deliberately or wilfully shot at by some- 
one, and that it was the petitioner who 
spot him and not some one else. e. g. 
some other so^n of Dixon. It is probable 
that because Dixon and bis sons were bus. 
pected to be in the habit of shooting in 
the reserved forest without license and the 
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I-orest Department was on the look-out to 
catch them in the act that suspicion fell 
on some son of Dixon or other almost 
immediately after the shooting, The pro- 
babilities are that this suspicion was 
instilled into the mind of the Forest 
Guard, P. W. 1, by P. W. 2, another Forest 
Guard who had been in the locality for a 
much longer time. It seems to me as if 
Hamachandran Chetty's evidence in the 
committing Magistrate’s Court is true, and 
that the allegation that it was Dixon’s 
SOD who fired the shot was first made only 
after the injured guard had an opportu. 
Dity of talking over the matter with P. W. 
2. There is no doubt that after the Sub. 
Assistant Surgeon, P. W. 3, came to 
P. W. 2’s house where P. W. 1 was lying, 
Dixon s son was mentioned as tbe per. 
sou who shot P. W, 1. There was sufficient 
time and opportunity for this suggestion 
to be made by P. W. 2 to tbe injured 
guard, P. W. 1, and it is not at all un¬ 
likely that it was made. Neither the status 
nor the character of P. W. 2 is such that 

this suggestion has to be dismissed sum¬ 
marily. 

Originally tho case for the prosecution 
was that the occurrence took place in the 
Pambarai Reserve Forest. It is now admit, 
ted that tbe occurrence took place in Dixy- 
land at a spot at least two furlongs away 
from this reserve. It is impossible to believe 
that any mistake could have been made 
honestly by the injured guard about this 
not only because as a forest guard he must 
know where his reserve begins, but also 
because it is clear from the circumstances 
established in this case that no man even 
ignorant of tbe limits of the forest reserve 
could have possibly mistaken the plac® 
where the occurrence took place as part of 
any reserve forest, for, there were lime 
trees etc., at the scene of occurrence'which 
could not possibly escape any one’s notice. 
The explanation that the forest reserve 
was mentioned at first by mistake is to my 
mind entirely unacceptable. In my opinion 
the scene of occurrence was given out pur¬ 
posely as Pambarai Reserve Forest, because 
it was only on that basis that the prosecu¬ 
tion case could be rested, namely that the 
guard asked the petitioner for his shooting 
license and that thereupon tbe latter 
threatened to shoot him. If the occurrence 
had been stated to have taken place in 
private land, the guard could not with any 
plausibility have said that he had asked for 
the shooting license. It would appear that 
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the subsequent investigation by the police 
clearly showed that the occurrence took 
place not in the reserve forest but in the 
Dixy.land ; there were unmistakable signs 
which showed that Dixy.land was the 
scene of occurrence, notably the guard’s 
own equipment which he had thrown away 
while running away from the scene of 
occurrence after he was shot, and it would 
also appear that the official supervisor of 
the guard, one Kuttikrishna Menon, who 
however was not examined in the case, 
told the guard (P. W. 1) in the hospital 
the very next day that he had made a 
mistake about the place of occurrence. The 
signihcance of the fact that the original 
complaint of the guard mentioned the 
forest reserve as the scene of occurrence 
was not realised by the Courts below who 
too readily accepted the revised version 
and the explanation of mistake, and ignored 
the fact that an element of falsity had 
been introduced at the very outset by the 
guard in his complaint. The complaint 
was very short and nevertheless in a most 
material particular it was obviously false. 
The explanation of mistake being inadmis* 
sible, the only alternative is that it was 
deliberately made to appear that the scene 
of occurrence was the reserve forest where 
it did not occur. A witness who is pre. 
pared to make a false report as regards 
such an important particular as the place 
of occurrence is certainly capable of impli. 
eating somebody who was not really known 
to him as being responsible for the alleged 
crime. 

Finally it seems to me that the utter 
absence of any motive for the act would 
show that the shooting was more likely to 
have been accidental than otherwise. The 
fact that the guard was shot in the back 
also makes it very unlikely that the shooting 
was deliberate or constituted an attempt 
to murder him. There are a number of 
other reasons in support of the conclusion 
to which 1 have come, namely that the 
^Qviction of the petitioner is one which is 
inconsistent with any reasonable sppre. 
elation of the evidence in the case. It is 
however not necessary to pursue this dis. 
oQBsion any farther because 1 am con. 
vinoed, whether there is a point of law or 
involved in this case, that the convio. 
tioD of the petitioner is nnjust and should 
not be allowed to stand. The petition is 
thenfore aUowed and the conviction of the 
petitbner is set aside as well as the sen. 
teaoe imposed upon him, and the petitioner 
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is acquitted. The bail bond executed by 
him is cancelled. 

C.U.K./b.D. Conviction, set aside. 
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Burn and Lakshmana Rao JJ. 

T. V. Srinivasa Ayyangar — Appellant. 

V. 

V. Jagannatha Ayyangar and another 

— Respondents. 

Second Appeal No. 1232 of 1932, Deci. 
ded on 28th July 1938, against decree of 
the Dist. Court, Madura, in A. S. No. 179 
of 1931. 

Madras Hereditary Village Ofhcei Act (3 of 
1895), S. 13—Right of suit given by S. 13 is 
not inconsistent with continuance of power of 
control given to District Collector by S. 3 of 
Regulation 7 of 1828. 

The right of suit which is given by Sec, 13, 
Madras Hereditary Vilhge Offices Act, is not in 
any way inconsistent with the continuance of the 
power of "euperintendence, control and revision” 
given to the District Collector by S. 3 (Third) of 
Subordinate Colleotor's and Revenue Malversa* 
tion Regulation. The District Collector’s power 
of revision created by the Regulation, unless it is 
expressly taken away, must be held to continue. 

[P 903 0 2] 

K. Rajah Ayyar — for Appellant. 

K. V. Sesha Ayyangar—/or Respondent. 

Judgment. — We agree with the learned 
District Judge that there is no conflict 
between Regulation VII of 1828 and Act 
III of 1895. The right of suit which is given 
by 6.13 of Act III of 1895, is not in any 
way inconsistent with the continuance of 
the power of "saperintendence, control and 
revision" given to the District Collector byi 
S. 3 (Third) of Regulation VII of 1828.8. l) 
(First) of the Regulation expressly states 
that it applies to “all the powers grant^ 
to Collectors by the Regulations now in 
force, or that may hereafter be enacted." 
It is only by virtue of this Regulation that 
a Revenue Divisional Ofiicer gets autbo. 
rity to exercise the powers of a “Collec¬ 
tor" under Act III of 1895. Gonseqaently 
the District Colleotor's power of revision 
created by the same Regulation, unless it 
is expressly taken away, must be held to 
continue. This appeal is accordingly dis. 
missed with costs. 

C.B.E./B.M. Appeal dismissed. 
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I'ANDHANG RAO J. 

0. X. Sulla Ptao and others — 

Petitioners. 

V. 

M. Vcnkatachalai-alhi Aiiicr — 

Respondent. 

Criminal Rovn. Case No. 701 and Petn. 
No. 6o9 of 1937, Decided on oth May 
1938. 

(a) Penal Code (1860), Ss. 500. 182. 211 — 
Presentation of petition to Sub-Inspector of 
Police making certain allegations, alleged to be 
false, against a person and praying for protec* 
tion amounts, if at all, to offence under S, 182 
or S. 211 and not under S. 500 — Accusation 
made in good faith — Case falls within Excep¬ 
tion 8 to S. 500. 

Prc.'Cntation of a petition to a Sub-Inspector of 
Police by the residents of a certain locality making 
certain allegations against a person, which are 
alleged to be false and praying for protection 
against him amounts to, if at all, to an oficnce of 
giving falfrO information to a public officer or of 
making a false accusation, punishable under 
6 . 162 or S. 211 of the Pena! Code and does not 
amount to an offence of defamation within the 
meaning of 6. 500. It cannot bo said that the 
offence of defamation ia also committed simply 
because, some part of the information or accusa¬ 
tion may be found to be defamatory. Again, where 
the accusation has been mado in good faith the 
case falls within Excep. 8 to S. 600, and good 
faith has to be presumed when the complainant 
himself admits that he docs not know the accused 
personally and there is no evidence of any express 
malice or enmity : 19 Bom 340 ; A I Ji 191? Cal 
708 and AIR 1035 Rang 163, Rel. on. 

[P 904 0 2; P 906 0 1] 

(b) Criminal P, C. (1898), S. 342 - Per«oi»« 
making petition to Sub-Inspector making cer¬ 
tain allegations, alleged to be false against a 
person, prosecuted under S. 500. Penal Code 
—No evidence adduced by prosecution show¬ 
ing that accused bad signed petition — Gap in 
prosecution cannot be ftlled by examination of 
accused under S. 342. 

Whore certain persons presenting a petition to a 
fiub-Inspector of Police making certain allegations 
against a person aro being prosecuted under 8. 600, 
1. P. 0.,in order to prove publication, the prosecu¬ 
tion must prove their signatures on the petition. 
Where there is no evidence on the prosecution side 
to the eQcot that the accused bad signed the peti¬ 
tion, the gap in the prosecution cannot be filled 
by examining the accused persons under Sec. 842, 
Criminal P. C., and thus eliciting from them as to 
whether they bad signed the petition and the 
prosecution cannot be permitted to rely on the 
admission so obtained : 86 Mad 457 and AIR 
J936 Mad 426, Bel. on. (P 906 0 1] 

K. S. Jayarama Iyer and 0. V, Balu- 
swami — for Petitioners. 

R. Kriahnaswami Ayyangar — 

for Bespondeni. 

K. Venkataraghavachari for Public Pro¬ 
secutor — for the Crown. 


Order. — The petitioners, nineteen in 
number, have been convicted of the offence 
of defamation and sentenced under S. 500 
I. P. C., to pay a tine of Rs. 20 each and in 
default of payment to suffer simple impri. 
sonment for one month. The defamation 
consisted in the presentation of a certain 
petition to the Sub-Inspector of Police by 
the residents of acertainlocality in Madora 
against the complainant alleging that be 
was in the habit of getting drunk and abus. 
ing people and threatening to do evil by 
the use of black art and praying for pro. 
tection against the complainant. There can 
be no doubt that the so-called defamation 
was the presentation of a petition to a 
public officer with the intention of pro- 
tecting the interests of the people who sent 
the petition. That fact stands out unmis- 
takably, and this outstanding fact has been 
practically ignored by the learned Magia- 
trate. The case clearly fell under Excep¬ 
tion 8 which declares that 


lb is not defamation to prefer in good faith ao 
accusation against any person to any of those 
who have lawful authority over that person vritb 
respect to the subject-matter of the accusation. 

It is not pretended that the Sob-InspdC-. 
tor was not a person having lawful antho-! 
rity over the complainant in the present 
case with respect to the subject-matter 

the accusation contained in the petitioi^ 
made to him. Good faith has to be 
Burned in view of the fact that it is adroit-j 
ted by the complainant that he does not, 
know the accused personally and in tbj 
absence of any evidence of any expr^ 
malice or enmity. Apart from the merits 
of the case which even on a superfioi" 
examination would have convinced aoJ 
Magistrate that there was really no pb- 
stance in the charge of defamation, it 
argued that the Magistrate was incomP®* 
tent to take cognizance of the 
inasmuch as the offence, if at all, was odJ 
of giving false information to a pnbkO| 
officer or of making a false accusation-'®®; 
offence punishable under S. 182 or 8. 21^ 
I. P. C.; offences of this nature cannot Jflj 
taken cognizance of by a Magistrate in tD®| 
absence of a complaint by the public 
vant concerned or of some authority ® 
whom the public servant is subordin®®' 
see S. 195, Criminal P. C. I am of opiji®® 
that this contention is well founded. 
it is clear that the publication was to 
person in authority and was really in^® 
to give information about some 
with a view to get redress or protflcwo 
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the offence if any must be only the furni¬ 
shing of false information or the making of 
a false accusation. It cannot be said that 
the offence of defamation is also committed 
simply because some part of the informa¬ 
tion or the accusation may be found to be 
defamatory and false. The point to my 
mind is quite clear and it is hardly neces. 
sary to refer to the authorities relied upon 
by Mr. K. S. Jayarama Aiyar, namely 19 
Bom 340/ 44 Cal 970- and A I 11 1935 
Bang 163.^ 

Another ground of attack is that there 
is really no evidence of publication by the 
petitioners inasmuch as their signatures in 
the petition have not been proved by the 
Iprosecution. This is a serious defect. Appa¬ 
rently the Magistrate thought this difBculty 
could be cured by examining the accused 
,themselves as to vrhether they had signed 
jthe petition in the hope that they v?ould 
admit it. In any case, there could have 
been no other reason for asking them in 
the course of the examination under S. 342 
,whether they had signed the petition, as 
jthere was no evidence whatever on the 
aide of the prosecution as to the effect that 
they had signed it. It is obvious that the 
gap in the prosecution evidence cannot be 
filled in this manner by examining the ac. 
cased persons under S. 342, Criminal F. C. 
It is enough in this connexion to refer to 
36 Mad 457* and 1936 M W N (Cr Eul) 
22.^ The examination of the accused for 
this purpose was contrary to law, and the 
prosecution cannot be permitted to rely 
on admissions obtained from the accused 
in these circumstances. The prosecution 
has failed to prove that these accused have 
signed the petition. It follows that the 
present petition must be allowed and the 
convictions of the petitioners and the sen. 
tences imposed on them should be set aside 
and the fine if paid should be refunded. 

0,R.K./r.M. Petition allowed. 


1. In re Nagaraji Trikamji, (1895) 10 Bom S40. 

2. Profolla Kumar v. Harendranath, (1917) 4 

AI R Cal 708=38 10 761=44 Ca! 970 = 18 
Or L J 377=26 0 L J 445=21 OWN 263. 

8. Swee log v. Koonhan, (1935) 22 A I R Rang 
168 = 1936 Or 0 626 = 166 I 0 698 = 86 
Or L J 970. 

4. Jeremiah v. Vas, (1918) 86 Mad 467 = 12 I 0 
961={191l) 2 M W N 676=22 M L J 78. 

6. ^ngappa Qoundan v. Emperor, (1986) 28 
A I B Mad 426 = 1986 Or 0 609 = 1611 0 
668=69 Mad 849=37 Or L J 471=70 M L J 
447=1986 M W N (Or Bol) 22. 
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In re Ponnamhala Mudali —Petitioner. 

Civil Revision Petn. No. 1577 of 1937, 
Decided on 22ud April 1938, from order of 
Court of DIst. Munsif, Tindivanam, D/. 
17th May 1937. 

Civil P. C. (1908), O. 21, R. 86 - Initial 
deposit only can be forfeited — Rule regarding 
payment of cost of stamp being ne>v and 
party's attention not being drawn to new rule 
by clerk of Court, party failing to deposit cost 
of general stamp — Initial deposit held should 
not be forfeited. 

It is not tbo whole of purchase money but only 
the initial deposit of 25 per cent, that can bo for¬ 
feited. As for the initial deposit the Court has 
discretion to order its forfeiture if the party had 
not deposited tbo cost of tbo general stamp to be 
affixed to the sale certificate. But having regard 
to the fact that the new rule requiring payment 
of the cost of the stamp is fairly recent and also 
to the fact that the clerk of the Court who issued 
the cballan should have drawn the party's atten- 
tion to tbo new rule and asked him to pay the 
small sum necessary to defray the cost of the 
stamp, the Court should not order forfeiture of 
the initial deposit. [F 905 C 2] 

T. E. Ramabhadrachariar — 

for Petitioner, 

Government Pleader — for the Crown. 

Order. — Petitioner bought some pro¬ 
perty in court, auction. The whole of the 
purchase money paid by him was forfeited 
under Rule. 86, 0. 21, Civil P, C. He nowj 
asks me to revise the order of forfeiture.; 
Only the initial deposit of 25 per cent, 
could in any case be forfeited. To that 
extent the District Munsif's order is wrong. 
As for the initial deposit the District Mud- 
sif certainly had discretion to order its 
forfeiture since the party had not, along 
with the balance of the purchase money, 
deposited the cost of the general stamp to 
be affixed to the sale certificate. But hav. 
ing regard to the fact tbat the new rule 
requiring payment of the cost of the stamp 
was fairly recent, having been in force for 
only six months and also to the fact tbat 
the clerk of the Court who issued the 
cballan should have drawn the petitioner's 
attention to the new rule and asked him 
to pay the small sum necessary to defray 
the cost of the stamp, I think the Court 
need not have ordered forfeiture of the 
initial deposit and though this is a case in 
which this Court would not ordinarily 
interfere, I think it is right that the Dig. 
triot Munsif's order be set aside and tbat 
the whole snm inolnding the 25 per cent. 


In re PoknambALA Mudali (Stodart J.) 


DOG Madras VESi.AXA Sivayva v.SUkyaNarayana Rao J.)k. I.R, 


initi.il (lepo.'.it ho roturoed to the petitioner 
8u!)jcct t.i ‘'Ucli <iefluctions a-) are pre. 
3 crih(‘ii, it itli parlio:^ ilo licar their own 
co.sta ''t tliis petition, 
r K, i).s. Order set nsule. 


A. I. R. 1938 Madras 906 
Venkatauamana Rao J. 


Manudi China Venkata Sivaijya — 

Appellant. 


V. 


Nekknnti Surijanarayana — 

Respondent. 

Ajipoal No. G1 of 1936, Decided on 28th 
April 1938, against appellate order of Sub. 
Judge, Narasapur, D'. 20th March 1936. 

(a) Provincial Insolvency Act (1920) — 
Preamble — Policy of Act — Distribution of 
insolvent's property should be proportionate 
amongst creditors — So also efforts of diligent 
execution creditors are not to be frustrated. 

Provisious of the Insolvency Act have been 
enacted to j^ecuro the obj'?ct uncierlylog the follow, 
ing principles : (1) It is the policy of the law of 
ini:nlvcucy that when a debtor commits an act of 
insolvcucv, there must bo an oven distribution of 
liis property among bis creditors and no creditor 
of bis should bo entitled to receive more than a 
rateable proportion of the amount realized from 
tho property of the insolvent and available for 
distribution equally with other creditors ; (2) It is 
the policy of tho law not to frustrate the effect of 
a diligeiU execution creditor and deprive him of 
tho fruits of bis execution. [P 907 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 28, 
51—Sale of property is not prohibited till date 
of adjudication — Creditor however is not en¬ 
titled to benefit of sale — Bona hde auction- 
purchaser is saved under S. 51 (3). 

By tbo combined operations of Ss. 28 and 51 it 
is clear that a sale of the property until the date 
of the order of adjudication is not prohibited in 
spite of the presentation of and tbo admission of 
the insolvency petition, but tbo creditor is not 
given the benefit of the remedy bad by him. But 
the law protects the title of the bona fide auction, 
purchaser to the property sold in auction because 
of S. 61 (3). If therefore a purchaser can say that 
tho purchase was made In good faith, in spite of 
tbo fact that tbero has been an order of adjudica¬ 
tion subsequent to tbo sale, bis title to the pro. 
perty will remain unaffected. Therefore the doctrine 
of relation back of tbo title of the Official Bccciver 
is subject to the exception enacted in 8. 51 (3) : 
AI Iil936 Mad 819.Hel.on. (P 907 0 2) 

(c) Provincial Insolvency Act (1920), S. 52 — 
Executing Court is to deliver property only on 
application. 

The duty which is enjoined on the executing 
Court under S. 52 is to deliver the property to the 
receiver if an application is made in that behalf. 
But If no application is made, it is bound to 
proceed with tho sale of tho property. There Is 
nothing in the Section to indicate that the exeout- 


inq Court is prohibited from doing what it is 
obliged to do and its power to sell the property 
rrmiins "unaltered and unaffected”: (1892)1 
Q li 772, Rd.' u. [P 908 0 1] 

(d) Provincial Insolvency Act (1920), S. 51 
(3)—Sale of property—Decree-holder knowing 
insolvency proceedings can proceed with sale 
and purchase property — Notice of insolvency 
does not impute want of good faith —Sale price 
however cannot be set off against decree. 

Tbero is nothing in the provisions of the Insol¬ 
vency Act. to preclude a decree-holder from pro¬ 
ceeding with the sale with the knowledge of the 
insolvency and purchase the property himself. 
Notice of insolvency to the decree-holder cannot 
connote to him want of good faith. The only dis. 
abtlity under which bo lies is that bo will not be 
entitled to tho benefit of tho execution, that is, he 
cannot set off the amount of the decree debt 
against the purchase price but he is bound to pay 
the amount of tbo purchase money into Court just 
like any other stranger purchaser and share in the 
sale proceeds ratcably along with other creditors : 
A I li 1939 Mad 718. Dtsting.; AIR 1936 Mad 
810; AIR 1925 Lah 158 and 34 All €28. Rel.on. 

(P 909 C 1] 

M. Appa Rao — for Appellant. 

K. BhimasaDkaran — for Respondent. 


Judgment.—The question in this appeal 
relates to tho validity of a sale of iounov- 
able property in execution of the decree 
in 0. S. No. 290 of 1934 on the file of 
the District Munsifs Court of Narasapot 
obtained by the appellant against one Nek- 
kanti Suryanarayana and his two sons. The 
property was sold on 2nd October 1935 
and purchased by the appellant, the decree- 
holder himself. An application was made 
by the said Nekkanti Suryanarayana, judg- 
ment-debtor l,to set aside the sale alleging 
that there were material irregularities and 


fraud in the conduct of the sale in conse¬ 
quence whereof the property did not fetch 
a fair price. He also impeached the sale on 
the ground that before the date of the saj® 
he had filed an application in the Sob- 
Court of Narasapur for his being declared 
an insolvent, that the said petition ^ 
admitted and an interim receiver appointWi 
that he applied to the Court (the 
Munsif of Narasapur) to stop the sale bn 
the Court declined to do so and the s^® 
was therefore in contravention of S. 6 > 
Provincial Insolvency Act. The 
District Munsif, on a consideration of ^ 
evidence adduced, came to the oonmosio 
that there was no fraud or material irre^ 
larity in the conduct of the sale, that 
price realized at the time of the sale was 
reasonable price and in regard to the ®®®° ^ 
objection he held that there was no s 
stance in it. The learned Subordinate ® . 
in appeal concurred in the view o 
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learned District Munsif in regard to the 
finding as to the material irregularity and 
reasonable price but be was of the opinion 
that the sale was in contravention of S. 52, 
Provincial Insolvency Act, and therefore he 
allowed the appeal and set aside the sale. 
It is this order that is being attacked in 
this civil miscellaneous second appeal. So 
far as the questions of material irregularity 
and fraud are concerned, there are concur¬ 
rent findings of fact and they cannot be 
challenged in second appeal. 

The question therefore for consideration 
is whether the sale is invalid. It is con. 
tended that once an interim receiver has 
been appointed and the fact of such appoint, 
menb is brought to the notice of the esecut. 
ing Court, it is bound to stay the sale and 
a sale held after such notice is invalid and 
the purchase at any such’ sale with notice 
of the insolvency could not be held to be a 
purchase in good faith. To test the sound, 
ness of this contention it will be necessary 
to examine the relevant provisions of the 
Provincial Insolvency Act bearing on the 
matter. They are Ss. 28, 51 and 52. In 
construing these provisions two principles 
have to be kept in view: (1) It is the policy 
of the law of insolvency that when a deb. 
tor commits an act of insolvency, there 
must be an even distribution of bis pro¬ 
perty among his creditors and no creditor 
of bis should be entitled to receive more 
than a rateable proportion of the amount 
realized from the property of the insolvent 
and available for distribution equally with 
other creditors. (2) It is the policy of the 
law not to frustrate the effort of a diligent 
execution creditor and deprive him of the 
fruits of bis execution. I think the provu 
sions of the Insolvency Act have been 
dnaoted to secure the object underlying 
these principles. Under S. 28 (2), Provin- 
eial Insolvency Act, on the making of an 
order of adjudication, the whole of the pro¬ 
perty of the insolvent vests in the Court or 
m an Official Eeceiver appointed by the 
Court but until then the property of the 
msolvent is not divested from him and 
every creditor is free to have recourse to 
^1 available remedies against the debtor 
for realization of his debt. The Section 
olearly provides that the disability of the 
creditor to have any remedy against the 
property of the insolvent is only after the 
order of adjudication. This is clear from 
expression “thereafter" in the Section. 
pTen then it is not an absolute disability 
^poeed by the Act but only subjeot to the 
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provisions of the Act as indicated by the 
words e.xcept as provided by this Act." 
Prom the provisions of S. 28 (2). it is clear 
that a decroe lioldor can attach and bring 
the property to sale and have the property 
sold till the date of the order of adjudiea. 
tion. The question therefore is if, before* 
the date of the order of adjudication, the! 
property is sold and the sale proceeds are, 
deposited into Court, what are the rights 
of a creditor, the purchaser and the receiverl 
in regard to the property and the sale 
proceeds ? 

I shall now turn to Ss. 51 and 52 of the 
Act. S. 51 says that where.execution of a 
decree has issued against the property of a 
debtor, a creditor shall not be entitled to 
the benefit of the execution against the 
receiver except in respect of assets realized 
in the course of the execution by sale or 
otherwisQ before the date of the admission 
of the petition. By virtue of this provision 
the creditor can only claim the sale pro. 
ceeds of a sale in execution of the decree 
obtained by him only if they have been 
realized before the date of the admission of 
the petition. But for this provision, it will 
be open to the Official Beceiver to contend 
that the creditor is not entitled to the sale 
proceeds because by virtue of the provi¬ 
sions of 8. 28 (7) of the Act, the property 
must be deemed to have vested in him 
from the date of the presentation of the 
petition and hence by virtue of the statu, 
tory title thus conferred on him he will be 
the person entitled to the sale proceeds of 
the property which in law belong to him. 

By the combined operations of Ss. 28 and 51 
it is clear that a sale of the property until 
the date of the order of adjudication is not 
prohibited in spite of the presentation of 
and the admission of the insolvency peti. 
tion, but the creditor is not given the bene, 
fit of the remedy bad by him. But the law 
protects the title of the auction.purcbaser 
to the property sold in auction because 
8. 51 (3) provides that 

a person who in good faith purchases the pro. 
perty of a debtor under a salo in execution shall 
In all cases acquire a good title to It against the 
recover. 

If therefore a purchaser can say that the. 
purchase was made in good faith, in spite 
of the fact that there has been an order of 
adjudication subsequent to the sale, his 
title to the property will remain unaffected. 
Therefore the doctrine of relation back of 
the title of the Official fieceiver is subject 
to the Exception enacted in 8.51 (3): vide. 
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Cornisli J ^ nhservations in 59 Mad 923* 
at p. O-ll. It is unnecessary for me now to 
consider iov tlio purpose of this case whe¬ 
ther a purchaser in "ood faith can acr]uiro 
flOdl title to the property sold oven after 
Llio order of adjudication, because in this 
case tlie i)roporty has been sold before the 
date of the order of adjudication. 

The question now arises as to the scope 
and operation of S. 52 of tho Act. I may 
here mention a few facts and dates. Tho 
petition for insolvency was made after the 
order for sale was passed and tho date of 
sale was tixed for 30th September 1935, 
but the petition was admitted and an 
interim receiver appointed on 30th Septem- 
her 1035 under Sec. 20 of the Act. The 
interim receiver did not make any applica¬ 
tion as required by S. 02 of the Act to 
deliver to him the property which was 
being brought to sale and the only applu 
cation that was made was by the insolvent 
to stay the sale. The Court refused to stay 
the sale and the sale was held and at such 
a sale the property was purchased by the 
decree.holder. The question on these facts 
is, is tho purchase by the decree.holder 
invalid? I have already stated that neither 
S. 28 nor S. 51 prohibits the sale antil the 
date of tho order of adjudication nor does 
S. 52, because what that Section says is 
before the property is brought to sale if 
notice is given to the executing Court that 
an insolvency petition by or against the 
debtor has been admitted, the Court shall 
on application direct the property to be 
jdelivered to the receiver. The duty which 
jis enjoined on the executing Court is to 
.deliver the property to the receiver if an 
application is made in that behalf, and 1 
shall assume for the purpose of this case 
that the 'receiver’ in S. 52 includes an 
interim receiver. But if no application is 
made, what should the executing Court do? 
It is bound to proceed with the sale of the 
property. There is nothing in the Section 
to indicate that the executing Court is pro¬ 
hibited from doing what it is obliged to do 
and its power to sell the property remains 
"unaltered and unaffected”: vide the obser¬ 
vations of Lord Esher in (1892) 1 Q B 
772^ at p. 780 on the analogous Ss. 45 and 
46, Bankruptcy Act of 1883. Therefore 

1. Mutbau Cbettiar v. Venkltuswami Naicken, 

(1936) 23 A I R Mad 819=170 I 0 fil0=69 

Mad 928=71 M L J 170. 

2. Trnstea of Woolford’s Estate v. Levy, (1892) 1 

Q B 772=61 L J Q B 646=66 L T 812 = 40 

W R 483=56 J P 694. 


the sale by the Court is prima facie valid. 
The questions that now fall to be decided 
are, does the auction-purchaser get a good 
title to the property and who is entitled to 
the sale proceeds ? These questions turn 
upon the other provisions of the Insolvency 
Act and they have been already adverted 
to, viz. Ss. 28 and 51. In a recent decision 
reported in 59 Mad 928,' Venkatasubba 
Rao and Cornish JJ., upheld a sale in 
favour of a purchaser, even though the 
sale was held after an application was 
made under S. 62 by the Official Receiver 
and refused, on the ground that the pur¬ 
chaser acquired valid title under S. 51 (3) 
of the Act. But the present case is a 
stronger one in that no application has 
been made by either the Official Receiver 
or by the judgment-debtor to direct deli¬ 
very of the propeHy and I am of the opi¬ 
nion that the application for stay of the 
sale is not in conformity with the provi¬ 
sions of S. 52. 

Therefore the question is, is the appellaol) 
a purchaser in good faith within the mean¬ 
ing of S. 51 (3) of the Act? So far as the 
sale is concerned, it was for a proper price 
and there was no irregularity or fraud iQ 
the conduct of the sale and no bad faith 
was attributed to the decree-holder. AU 
that is asserted is that the fact of his pur¬ 
chasing the property with notice of ths 
insolvency is enough to negative the exis¬ 
tence of good faith, I am nob inclined to agree 
with this contention. In 59 Mad 928 the 
learned Judges were inclined to the view 
that the mere fact that the purchaser bw 
notice of the insolvency cannot connote 
want of good faith on the part of the pur¬ 
chaser. They further held in that case 
that a purchase made on the faith o 
a Court's order would negative all infer¬ 
ences of bad faith. No doubt, in 
the auction-purchaser was a stranger but 
do not think, having regard to the pl^ 
language of the Section, any . 

ought to be made between a daoree-bol 
purchaser and a stranger 
chaser. S. 51 (3) says “a person". R* 
pursuance of a valid order of Court, 
decree-holder purchases the 
the leave of the Court entitling J*®. ^ 
bid, I do not see any reason why the 
of bis being a decree-holder should lay 
under a disability to purchase the P ^ 
party. The only question is one of 8 
faith. If he has purchased the proper y 
good faith, there is no reason 
purchase by him should not be up 
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The fact that he had notice of insolvency 
■would not in my opinion indicate any 
a-bsence of good faith on his part. Good 
faith implies honesty and there is nothing 
|to indicate here that the purchase was dis- 
'honest or colourable or fraudulent. There 
is nothing in the provisions of the Insol- 
Ivency Act to preclude a decree-holder 
ifrom proceeding with the sale with the 
knowledge of the insolvency : vide 34 All 
628^ and 6 L L J 232.‘ The only dis. 
■ability under which he lies is that he will 
not be entitled to the benefit of the execu¬ 
tion, that is, he cannot set off the amount 
of the decree debt against the purchase 
price but he is bound to pay the amount of 
the purchase money into Court, just like 
any other stranger purchaser and share in 
the sale proceeds rateably along with the 
other creditors. This position has not been 
disputed by Mr. Appa Eao and I think 
rightly. I do not see why the mere fact of 
knowledge of insolvency should preclude 
the decree-holder from proceeding with 
the sale of the property. It may be that no 
order of adjudication would be made at all, 
and if he should only stay his hand in the 
meanwhile, some other creditor might also 
attach the property and completely deprive 
him of the advantage of his having taken 
proceedings earlier. It may be by staying 
his band and postponing the sale, the pro- 
perty might not fetch a fair price at a 
subsequent sale and it will be more advan. 
tageous to have an immediate sale and get 
a fair price and even though he may be 
deprived of the fruits of the execution, he 
will be entitled to get a fair dividend by 
reason of the property fetching a good 
price. Neither in principle nor in reason 
does it seem to me that notice of insol. 
vency should operate as a bar to a decree, 
bolder proceeding with the sale of the pro. 
perty. A recent decision of Fandrang 
Bow J. in A. A. 0. No. 123 of 1936 (A. I. R. 
1938 Mad 718)^ has been cited before me. 
The facts in that case are different, because 
the learned Judge found that the circum. 
stances of that case warranted a finding of 
absence of good faith. I do not find the 
learned Judge laying down that mere 
knowledge of the insolvency imports bad 
laitb. On the other band he observes thus: 

8 . 8ri Oband v. Marari Lai, (1912) Si All 628 = 
16 10 188=10 A L J 262. 
i. Balia Bam v. Ramlabhaya Mai, (1926) 12 
AI B Lab 168=80 10 609=6 LLJ 282. 

a, Palamma v. Official Beoalver ofK8lIore,(1938) 
26 A1B Mad 718=(1988) 1 M L J 781. 


It may be that where the fact of the pending 
insolvency is brought to the notice of the Court 
and the Court nevertheless proceeds with the sale, 
as happened in 59 Mad 928,^ the mere knowledge 
of the insolvency possessed by the purchaser may 
not be suflicicnt to show that tho purchaser acted 
in bad faith or did not act in good faith, But that 
is not the case here. 

I do not think the learned Judge intended 
to lay down any principle in conflict with 
the view which I have now expressed. 
Further, in this case it is only the father 
that has become an insolvent and his share 
alone would vest in the Official Eeceiver 
and the shares of his sons would not vest 
in him. Prima facie, the decree-holder 
would be entitled to bring to sale the sons’ 
share in the property. Under such circum¬ 
stances, it would be more advantageous to 
bring the entire property to sale and that 
is probably the reason why the interim 
receiver did not choose to interfere think¬ 
ing that he might claim the proceeds of the 
sale without interfering with the sale. I 
am therefore of the opinion that the sale 
held on 2nd October 1935 is perfectly valid 
and that the appellant has acquired good 
title to the property. I accordingly set aside 
the order of the learned Subordinate Judge 
and restore that of the District Munsif 
with costs throughout, Leave to appeal is 
refused. 

C.R.K./b.D. Order set aside. 


A. I. B. 1938 Madras 909 

Lakshuana Eao J. 

District Magistrate, Kurnool — 

Beferring Officer. 

V. 

Chandra Tirumal Reddy and others — 

Eespondents. 

Criminal Eevn. Case No. 428 and Case 
Eeferred No. 13 of 1938, Decided on 12tb 
July 1938, referred by District Magistrate, 
Kurnool, D/- 12th June 1938. 

Criminal P. C. (1898), S. 528-Costi. 

A Magistrate bas do power to award costs la ap< 
plloations under S. 628. [P 909 0 2] 

Public Prosecutor — for the Crown. 

Order, — The view of the Joint Magis- 
trate is untenable and he has no power to 
award costs in applications under 8. 528, 
Criminal P. C. The reference is therefore 
accepted and the order as to costs is set 
aside. The amount if levied will be refnn. 
ded. 

O.B.K./B.M. 


Reference accepted. 
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In re SyeD Mustafa SaHIB (Horwill J.) 
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rioHwiLL J. 

Jn u: SucA '^Ui%iaja Sahib ami others 

Pehtioners. 

Ctin)inal Revn. C.i?o No. 770 and Petn. 
No, 7'27 of 1037, Decided on 25th March 
1039, from .Tiid';mento{ Suh.divisional First 
Class Maj^istrato, Salem, in C. A. No. 61 
of 1037. 

(a) Madras District Municipalities Act (5 of 
1920), S. 178 -- To sustain conviction under 
S. 178, persons charged must be owners or 
occupiers of lands abutting on roads. 

Section 178 is prim.irily irittDdrd for the proper 
iniiinteDiiDoe of private streets. It would eeem 
occo'sar}', in order to sustain a couviction under 
S. 178, that the persons charged are owners or 
occupiers of tbo lauds abutting on the roads. 

[P 910 C 2] 

(b) Madras District Municipalities Act (5 of 
1920), S. 339 — To sustain conviction under 
S. 339, persons charged need not be owners of 
land abutting on roads — Failure to carry out 
agreement with Municipality is sufficient to 
make them liable. 

For a conviction under S. 389 it would not bo 
necessary to show that tbo persoosebargedagainst 
have any ownership in tbo land abutting on the 
road. On a failure to carry out the terms of tboir 
agreement with the Municipality after receiving 
notice, they would be liable under 6. 389. 

[P910C2] 

(c) Madras District Municipalities Act (5 of 
1920), Ss. 178, 339 — Three persons charged 
under Ss. 178, 339 — Their cases should be 
tried separately—Accused however not suffer* 
ing any prejudice by three cases being joined 
together — High Court will not interfere in 
revision. 

Where three persons are charged under Ss. 178 
and 839, District Municipalities Act, for failure to 
comply with an order of the Municipality, their 
cases should be kept distinct, evidence let in in each 
case separately, and conclusions drawn on the 
evidence let in in each particular case. Where 
however the accused have not suScred any preju* 
dice by the three eases being clubbed together, the 
High Court will not interfere in revision. 

[P 911 Cl] 

K, S. Jayarama Iyer and C. K. Venkata, 
narasimhan — for Petitioners. 

Poblio Prosecutor — for the Crown. 

Order. —The three petitioners have been 
convicted under Ss. 178 and 339, District 
Municipalities Act, for failing to comply 
with an order of the Municipality requiring 
them to metal the streets and lanes con. 
structed on their site and to do other things 
undertaken to be done by the petitioners 
when the issue of a license was sanctioned 
to them by the Mnuicipality to erect houses 
and to sell them. The petitioners jointly 
petitioned the Municipality to grant them 
sanction to sell certain plots of land as 


building sites and they undertook to metal 
the roads, cut side drains, and to make 
provision for scavenging lanes. Roads were 
laid but nothing else was done. On 24th 
February 1937 notices were sent to the 
petitioners requiring them to do what they 
bad undertaken to do on pain of prosecu¬ 
tion. The petitioners soon afterwards wrote 
to the Municipality offering to give up the 
roads and making them over to the Munici. 
pality. The Municipal Council sanctioned 
the taking over of the roads; but they were 
never formally taken over because it was 
discovered that the petitioners did not metal 
the roads and put them in a condition to 
be taken over by the Municipality. Several 
notices were issued to them but with no 
effect. Three cases were laid against the 
three petitioners for disobeying the orders. 
The Sub. Magistrate has convicted them and 
the convictions have been con&rmed in 
appeal. 

Section 178 appears to be primarily 
intended for the proper maintenance of prh 
vate streets; and the Municipality is givcQ 
power, in case the streets are not in a satis, 
factory condition, to issue notices requiring 
tbeowners or occupiers of buildings or lands 
fronting or abutting the streets to carry 
out the necessary repairs. The persons who 
are liable under this Section seem to be the 
owners or occupiers of the houses or lands 
abutting the streets and not the owners of 
the streets themselves. It would therefore 
seem necessary, in order to sustain a con¬ 
viction under this Section, that the peti¬ 
tioners are owners or occupiers of the lands 
abutting the roads. Evidence has been let 
in to that effect and no objection has been 
taken to it in the Coorts below. The peti¬ 
tioners were also charged under S. 339, and 
for a conviction under that Section it wonid 
not be necessary to prove that the peti¬ 
tioners had any ownership in the Iw® 
abutting the road. They were bound to 
metal the road and to carry out the various 
stipulations contained in their agreement 
with the Municipality and upon failure jo 
do that after receiving notice, they would 
be liable under 8. 339. 

Objection has been taken to the trial on 
the ground that various breaches of the 
agreement have been taken together in tn 
charge; but I do not see any objection 
that, because the agreement must betaW 
as a whole and except as to the 
of roads the petitioners have done notni g 
to satisfy the agreement. A more 
tant objection is that the Magistrate 
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adopted the objectionable practice in trying 
the three cages together and recording evi. 
dence in all the cases together. Where there 
are three cases, those three cases should 
ibe kept distinct, evidence let in in each case 
separately, and conclusions drawn on the 
evidence let in in each particular case. 
However in considering whether the revi. 
sion petition should be allowed on that 
ground, one has to consider whether the 
petitioners suffered any prejudice by those 
three cases being clubbed together. In most 
cases of improper clubbing together of cases 
it would undoubtedly be held that the 
accused had suffered prejudice by heiug 
called upon to meet three cases at the same 
time; bub the present case is particularly 
simple. It was only necessary to produce a 
few documents and to examine one witness. 

I have little doubt that the three petitioners 
could have been tried together in one case; 
and I do not think that their defence has 
been rendered more difficult because the case 
against them has been split up into three 
parts—one against each person. The accused 
applied together to the Municipality for 
permission to divide their lands into plots 
for house sites and to sell them; and they 
seem at all times to have acted together. In 
the particular simple circumstances attend¬ 
ing this case, I do nob find sufficient reason 
to interfere in revision. The petitions are 
accordngly dismissed. 

C.E.k./r.m, Petitions dismissed. 
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Abdxjr Rahman J. 

Shahahuddin Sahib — Petitioner. 

V. 

Tota Venkatachalam Chettiar — 

Respondent. 

, Civil Eovn. Petn. No. 480 of 1936, De. 
oided on 22Dd April 1930, from decree of 
Court of Small Causes, Trichinopoly in 
8. 0. 8. No. 3626 of 1935. 

M Negotiable Inatrumenli Act (1S81), S. 9 
*p To determine whether ataignee ia bolder ia 
Que courae, promiiaory note payable on de> 
ttaod cannot be conaidered to have matured on 
date of ita execution— Promiaaory note payable 
On demand aaaigned ~ Time between ita ese* 
antion end aMignment very abort— Promiaaory 
^oto cannot be conaidered to have matured on 
Li? an which it U aaaigned and aaaignee ia 
•elder U due courae. 

be oontended that the promiaaory 
wbiob are payable on demand cannot be 
***8*^ted altar their azaention so ai to maka 


their holders to be holders in due coarse under 
any cucumstances. For the purpose of determin- 
mg woethcr a person is holder in due courre, a 
promissory note which is payable on demand can- 
not be regarded as having matured on the date on 
which it came into existence. Tho date of its 
maturi^ty would depend upon the circumstances 
of each case. Ia the case of .such a promissory 
note, ono of the safe guides would be to ascertain 
if a demand had been made and refused. The 
length of the time for which tho promissory note 
has not been paid would also bo a relevant factor 
in order to ascertain if the promis.-ory note was a 
stale one. If it has been in the hand's of the 
bolder for an unreasonable length of lime, the 
transferee may bo considered to be put on inquiry, 
but it there is nothing which may give any legiti' 
mate cause for .'U^picion. theordinary presumption 
under Sec. 119 (d) would have to be raised in his 
favour. (P 912 C 2 ; P 913 C 1] 

Where only IG days have been passed between 
the date of the execution of the promissory note in 
suit and the date of its transfer to assignee, it is 
highly improbable that tho assignee can suspect, 
that a demand was made by his assignor and re.' 
fused by the promisor. Hence tho promis.sory 
note in suit cannot be considered to have matured 
on tho date on which it was transferred to assignee 
and therefore the assignee is holder in due course. 

[P 013 Cl, 2] 

^ (b) Contract AcM1872), Sec. 23-Per#on 
executing promissory note in favour of creditor 
of third person to release him from debts — 
Consideration is legal — Transaction cannot be 
avoided simply because promisee knows that 
motive of promisor for execution of promis¬ 
sory note was debtor's agreement to give evi¬ 
dence in certain case in favour of promisor. 

It is true that a promissory note executed in 
consideration of giving evidence is unenforceabla 
whether the statement which a person may have 
promised to give be either true or false : 4 M n 
C R 7 ; AIR 1914 Mad 366 ; (1886) 1 E.r 213 • 
(1819) 106 E R 628 and 18 M L J 456. Bel. on. 

T, u . 913 C 2] 

Jf however the object and consideration are 
found to be legal and valuable, tho transaction 
cannot be avoided simply because the promisee 
happens to know the reason for which the pro¬ 
misor bad executed the promissory note in his 
favour. (P 914 o 1] 

Where therefore a person has executed a pro¬ 
missory note in favour of the creditor of a third 
person in order to release him from the debts, the 
object and consideration of the promissory note 
are legal and the transaction cannot be avoided 
merely because the promisee knows that tho pro. 
mUor ezecoted the promissory note in consider¬ 
ation of that third person’s agreement to give 
evidence in favonr of the promisor in a certain case 
instituted by him : A J R1930 All 357, Rel. on. 

[P 914 0 1) 

Besides this, as the promisee or bis assignee 
would not be required to establish the nature of 
the contract between the debtor and the promisor 
in order to sncceed on the promissory note exe¬ 
cuted by the promisor in promisee's favour, pro* 
misaory note cannot be held to be oontamitiated 
with an iUegality : (1919) S KB 644, Ref. 

[P 924 0 S] 

Uoreorer under B. 130, Negotiable Inatmmente 
Act, the maker of the promlMory note cannot be 
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permitted tr. il'^ny it<? vilidity a? against the as- 
?igucG of pre miM’o who has been held to be a 
holder in du-' couriC. [P OM *•' 2] 

B. Pncltnr — for Petitioner. 

S. AniurUiachari — for Pe^pondent. 

Order.—The facts which )iavo led up to 
'chi> revision may be briefly stated. Due 
Anthonimuthuowed sorno money to (inana- 
prakasam Filial for which the latter had 
.secured two decrees against the former. 
The defendant was an atjont to the afore¬ 
said Gnanaprakasam Fillai for tlio purpose 
of collecting’ his oiitstandintfs. When he 
went to realize the debts due to Gnana- 

prakasam Fillai ho discovered that Anthoni. 

* 

muthu could give useful evidence in a case 
which ho intended to institute asainsfc 
some third person, with whom I am not 
concerned hero. An arrantiomont was thus 
arrived at between the defendant on the 
one hand ami Anthonirnutbu on the other, 
under which the latter promised to depose 
in the defendant’s favour and the former 
asreod to discharge the debts duo to Gnana. 
prakasam Filial by the latter. It appears 
that the defendant was not in a position to 
pay the debts due to Gnanaprakasam Fillai 
at the moment. Ho consequently paid a 
sum of Rs. 100 only in cash and after 
deducting Rs. 50 which would have been 
due to him for his commission on realiza. 
tion of the debts due from Anthonimuthu, 
be executed a promissory note on 29th 
August 1935 (Ex. A) in favour of Gnana. 
prakasam for Rs. 580. Gnanaprakasam 
agreed to this and released Anthonimuthu 
from his decrees and certified payment to 
the Court. Gnanaprakasam then served the 
defendant with a notice on 7th September 
1935 (Ex. l), under which he was asked to 
discharge his liability by 16th September, 
failing which, it was so mentioned in the 
notice, the promissory note would be as. 
signed. It appears however that the pro- 
missory note was assigned in favour of the 
plaintiff a day before the time given in the 
notice for payment, i. e. on 14th September 
1935 and the assignee filed this suit on its 
basis, which was decreed by the lower 
Court. The defendant has now come up to 
this Court and has urged the dismissal of 
the suit on the grounds that the plaintiff 
was not a holder in due course and inas¬ 
much as the promissory noto was executed 
for an illegal consideration, it could not be 
enforced in a Court of law. 

Three reasons were given by Mr. Pocker 
to show that the plaintiff was not a holder 
in due course: (l) that as the promissory 


noto was payable on demand, it should be 
deemed to have matured on the date on 
which it was executed and an assignment 
on a subsequent date would not place the 
plaintiff in a position better than that of 
his assignor; (2) as a demand was made by 
Gnanaprakasam Fillai on 7th September 
1935, an assignment subsequent to that 
date could be of no avail to the plaintiff, 
who would be subject to such equities as 
existed at the time of transfer, and (3) as 
a notice of dishonour was given by the 
defendant to Gnanaprakasam Fillai on 13th 
September, the holder took the instrument 
subject to the vice with which the bill was 
tainted at the time of the transfer. 

The learned counsel for the petitioner 
has placed his reliance on S. 9, Negotiable 
Instruments Act, in support of bis first 
objection. It is true that the language of 
the Section lends some support to the argn- 
ment advanced by him, but I do not think 
it would be seriously contended that the 
promissory notes, which are payable on 
demand could not be negotiated in such a 
manner as to make their holders to be 
holders in due course under any circom- 
stances. It would come as a rude shock to 
the commercial community in India, u 
they discovered that the legal position m 
regard to such promissory notes happens to 
hfl TOhn.f. hH3 b«»fln finritended for before nie. 


The contention raised by Mr. Pocker w 
based on the supposition that promissory 
notes of this kind must be taken to have 
matured on the date on which they are 
executed, The date on which limitation 
would start in regard to these notes coali 
not be a safe guide to come to a con* 
elusion that even for this purpose they 
should be presumed to have matured^ 
the date on which they were execute* 
There is nothing in the Negotiable 
ments Act which would warrant 
conclusion. On the contrary, the 
presumption under S. 118 (d), Negotia 
Instruments Act, is that every transfer o 
negotiable instrument was made j. 

maturity and there is no reason 
presumption should not be extended 

promissory notes which are 
demand. I am therefore of the opinion 
for this purpose a promissory note w 
is payable on demand cannot be -gb 
as having matured on the date on w ^ 
it came into existence. The date o n 
maturity would, I feel, ofl 

circumatanoBS of each case. In 
such a promissory note, as has been 
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tioned above, one of the safe guides would 
;be to ascertain if a demand had been made 
land refused. The length of the time for 
which the promissory note has not been 
ipaid would also be a relevant factor in 
lorder to ascertain if the promissory note 
was a stale one. If it has been in the hands 
jof the holder for an unreasonable length of 
Itime, the transferee may be considered to 
jbe put on enquiry, but if there is nothing 
jwhich may give any legitimate cause for 
suspicion, the ordinary presumption re¬ 
ferred to above would have to be raised in 
I bis favour. The date of the execution of 
^the promissory note in suit and the date of 
lits transfer to the plaintiff are therefore 
material and it is highly improbable that 
the plaintiff could suspect that during an 
interval of sixteen days, which had passed 
between the date of the execution of the 
promissory note and its transfer to the 
plaintiff, a demand was made by his as¬ 
signor and refused by the defendant. I 
would therefore hold that the promissory 
note in suit could not be considered to have 
matured on the date on which it was trans¬ 
ferred to the plaintiff. 

As for the second reason which has been 
urged by the learned counsel on behalf of 
the petitioner, it appears that the demand 
was made by Gnanaprakasam Filial under 
which the defendant was asked to pay his 
dues on or before Idth September 1935 
{Ex. I). The promissory note was, as stated 
above, assigned on 14th September and the 
mere fact of the demand would not be 
sufficient to enable me to hold that it had 
matured before the expiry of the time given 
for payment. Moreover there is no evi¬ 
dence on the record from which I could 
infer that the plaintiff bad any knowledge 
of the demand made by Gnanaprakasam 
Filial on 7th September 1935. 

As for the third reason, the notice of 
dishonour by the defendant to Gnanapraka- 
Sam Fillai had not been produced on the 
record and no secondary evidence of the 
'Same has been given. Bat from Gnana. 
prakasam Pillai's reply to that letter 
which is on the record (Ex. ll-a) it appears 
that it was delivered to him on 16th Sep. 
tember 1935. The notice of dishononr must 
therefore be deemed to have been conveyed 
to Gnanaprakasam Fillai on that day and 
not earlier; but as pointed out above the 
promissory note had already been trans. 
ferred on 14th September 1935. This con. 
tention must also be repelled. The result 
is that the plaintiff would not he affected 
1988 M/116 116 


in the circumstances by S. 59, Negotiable 
Instruments Act. He has been found by 
the lower Court to be an indorsee for con¬ 
sideration and there is nothing on the 
record to show that he had any cause to 
believe the existence of any defect in the 
title of the assignor. He must therefore be 
presumed to be a holder in due course as 
defined in S. 9 of that .-Vet. 

The next ground which has been urged 
on behalf of the petitioner is that the pro. 
missory note was for an unlawful consi. 
deration. The petitioner’s learned counsel 
has relied ou 4 M H C R 7^ and 1914 
M W N 322' in support of his contention. 
There is no doubt that a promissory note: 
executed in consideration of giving evi., 
deuce is unenforceable, whether the state-, 
meat which a person may have promised! 
to give be either truoor false. There would! 
be no consideration if the evidence which 
he had undertaken to give be true, as it 
would then be a promise to perform a pub¬ 
lic duty which be is bound by law to dis. 
charge; but if the evidence be false the 
consideration would be positively vicious 
and illegal. In the first case, there would 
be no consideration at all and in the latter 
case the consideration would be unlawful. 
It has therefore been urged that the con¬ 
sideration for the promissory note in suit 
being either non-existent in the eye of law 
or being illegal, the transfer of the same 
would be void and would confer no title in 
the plaintiff to recover. Mr. Pocker has 
cited two English cases, (1886) 1 Ex 213^ 
and (1819) 106 E R 628=3 B k. Aid 179* 
and a Madras case, 18 M L J 456,^ to sub. 
stantiate his contention. They are autho¬ 
rities for the proposition that any one who 
contributes to the performance of an illegal 
act with a knowledge that the subject, 
matter of bis contract is intended to be 
illegally applied cannot recover on the con¬ 
tract. This proposition may be correct and 
even incontrovertible so far as it goes. But 
the question is, if it has any application to 
the facts of this case. 

1. P. Sasbaooab Cbetty 7 . Ramaswaml Chetty, 
(1668)4 ME OR 7. 

2. Addiraja Sbelty 7 . Vittil Bhatta, (1914) 1 
A I R Mad 866=23 1 C 640=1914 M W N 
322. 

8. Pearce 7 . Brooks, (1686) 1 Ex 218=36 L J Ex 
134=12 Jar (N 6) 842=14 L T 266 =14 W R 
614. 

4. Canaan 7 . Bryce, (1619) 8 B A Aid 179=106 
E R 628. 

6. Paoolcbaod 7 . Nanoo Banker Tawker, (1906) 

18 M C> J 466 =4 M L T 107. 
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It has hocn found by tho lower Court 
that tho money was clue to Gnauapraka- 
Sam Pillai for which decrees had already 
been pa'^ed in his favour and which wero 
certilied by him, as a decree.holder to liave 
been iluly satisfied on the receipt of the 
promissory note executed hy the defon- 
dant. Anthouimutbu's release from tho 
decretal debts would undoul)tcdly furnish 
a sood consideration for the promissory 
note in suit. The question then is if, as 
found by the lower Court, (inanapraka. 
sam’s knowledf^o of the defeiulant’s motive 
for oxecutinfi tho promissory note would 
vitiate tho transaction. It is clear that 
Gnanaprakasam was not to benefit by tho 
contract entered into between Anthoni- 
muthu and tho defendant. I have already 
held that the consideration which had 
emanated from Gnanaprakasam, namely 
the release of Anthonimuthu from his 
decretal debts, was a valuable one. The 
object of the contract in substitubinR the 
defendant for Anthonimuthu cannot be 
said to be illegal. If the object and con¬ 
sideration are Icf^al, the contract cannot be 
avoided under b. 23, Contract Act. Gnana. 
prakasam’s knowledfie of the defendant’s 
motive in executing tho promissory note 
cannot be held to make it unenforceable at 
his instance. Motive should not be con¬ 
fused with the object and consideration of 
.a contract. They are essentially different. 
If the object and consideration are found 
to be legal and valuable, the transaction 
cannot he avoided simply because the pro¬ 
misee happens to know the reason for 
which the defendant promisor had execu¬ 
ted the promissory note in his favour. As 
pointed out by Mukerjee J. in A I R 1930 
All 357®: " a contract cannot be vitiated, 
as a collateral contract happens to be 
unenforceable at law.” 

It would therefore follow that even if 
lAnthonimuthu had agreed to give false 
evidence in favour of the defendant, the 
illegality of the consideration of the con- 
tract between Anthonimuthu and the 
defendant would not affect the validity of 
the transaction between the defendant on 
the one band and Gnanaprakasam on the 
other. There is nothing on the record to 
show that Gnanaprakasam Fillai was a 
party to this arrangement between An. 
tbonimuthu and the defendant. Nor has it 

6 . Debra Dun Mussoorie Electric Tramway Co. 
Ltd. V. Official Liquidator, (1930) 17 A I R 
All 367 = 126 I C 819 = 62 All 406 = 1930 
A L J 139. 


been proved or found that Gnanapraka.. 
sam knew that the evidence to be given by 
Anthonimuthu was false. A priori the same 
result would follow if the evidence which 
Anthonimuthu had agreed to give was 
true, as in that case there would be no 
consideration for the contract but this 
would not affect the legality of the contract 
between the defendant and the promisee. 

Let me consider the case from a differ, 
ent point of view. It has been held in 
(1919) 2KB 544,^ that the consideration 
would be considered to be contaminated 
with illegality if the plaintiff requires any 
aid from the illegal transaction to establish! 
his case. Let me see if the plaintiff or bis 
assignor Gnanaprakasam Filial would be 
required to establish the nature of the con. 
tract between Anthonimuthu and the 
defendant in order to succeed on the pro¬ 
missory note executed by the defendant in 
Gnanaprakasam's favour. It is obvious thav 
he would not be required so to do. Judging 
from this test also, promissory note in suit 
cannot be held to be contaminated with 
an illegality. Moreover, under S. 120,Nego. 
tiable Instruments Act, the defendant who 
is the maker of the promissory note in suit^ 
cannot be permitted to deny its validity as 
against the plaintiff who has been held to 
be a holder in due course. In addition to 
this, since the plaintiff has been found to- 
be a holder of the promissory note for con¬ 
sideration he would be entitled to recover 
the amount either from bis transferor or 
any prior party, which would in this caso 
include the defendant. For the foregoing- 
reason, the revision fails and is dismissed- 
with costs. 

C.R.K./d.S. Revision dis missed. _ 

7. Wild V. Simpson, (1919) 2 K B 644 = 88 L J 
K B 1086 = 121 L T 326 = 63 S J 626 = 36' 
T L R 676. 
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King and Stodart JJ. 

Vadrevu Sankaramurihi and another 

— Appellant* 

V. 

Vadrevu Suhhamma — Respondent. 

Second Appeal No. 1227 of 1939, Deci¬ 
ded on 8th August 1938, against 
Sub. Judge, Amalapuram, in A. S. No. 19 
of 1929. 

Jjt Hindu Law — Mainlenance—Daugl»l«f*^,, 
law—No right in fathcr-in-Iaw*# 
property bequeathed by will. 

A widowed dauchtet-in-law doea 
legal right to maintenance out of the eeli-acs 
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property of her father-in-ltiw which had been 
bequeathed by will; Mad 305, Erpl. and 
Disapproved; A I R 1024 Cal 364 rtnrf AIR 1929 
All 751, Xot foil. ; 23 Born 60S : 25 Born 263 ; 
AIR 1933 Bom 135 and A I R 1926 Lali 198. 
Bel. on; 11 All 194. Ref, [P 915 C 1; P 916 C 2] 

K. Bhimasankaran — for Appellants. 

V. Viyaona — for Hespondent. 

Judgment.—This appeal raises an im. 
portant question regarding the right of 
maintenance. The respondent is the widow 
of one of the sons of one Surayya. Her 
husband died in 1920. In 1923 Surayya 
became a Sanyasi after executing and regis. 
tering a document described as a will 
(Ex. 4.C). In that will he bequeathed his 
self.acquired properties to his grandsons 
(defendants 3 and 4 in the suit) who are 
respectively the sons of Surayya's two 
other sons (defendant 1 and defendant 2). 
Surayya handed over his properties to his 
grandsons, and thereafter disappeared out 
of their lives. In 1926 the respondent 
sued the four defendants for maintenance 
and in both the Courts below she has 
obtained a decree for maintenance against 
defendants 3 and 4, which is also charged 
upon the property acquired by them under 
Ex. 4-G. Defendants 3 and 4 have now 
filed this second appeal, and in our opinion 
the appeal must succeed. The construction 
of Ex. 4.C need not delay us long. Though 
it appears to have been treated throughout 
the trial and the first appeal as a will 
which spoke from the day on which Sur¬ 
ayya renounced his civil rights, we think 
it should be more properly styled a gift 
deed which came into effect when posses¬ 
sion of the properties was actually given to 
the appellants, but whether it be a will or a 
gift deed, we think the principles upon 
which any rights of the respondent to main, 
tenance are or are not affected by it are the 
same. 

We begin the discussion of the question 
before us by enunciating two propositions 
of law which are well-esUblished and have 
not been contested: (i) a widowed daugh¬ 
ter-in-law has no legal right to mainten. 
ance from her father-in-law out of his 
Belf.acqnired property but only what is 
called a moral right, and (ii) but if on her 
father-in-law’s death that property descends 
by inheritance to his heirs her moral right 
becomes a legal right at the moment of his 
death, as against them and as against the 
property which they have so inherited. 
The point which now arises for determina- 
tioD is: "Does she acquire a similar legal 


right against the devisee or donee of self- 
acquired property or against the property 
itself if it descends not by inheritance but 
by will or gift? Now in discussing this 
matter the first thing which strikes us is 
that the second proposition of law which 
has been enunciated above is a very startl¬ 
ing one, and we immediately ask ourselves 
the question "Why should an estate which 
is unburdened in the hands of one owner 
become burdened in the hands of a second 
owner who acquires it from him?" This is 
contrary to all general provisions of law, 
and it must be due to some peculiarity in 
the nature of the death of a Hindu and of 
succession to his property. The answer is 
given in 11 All 194^ at page 208 in these 
words: 

Ad essential olcment of the sod's right of ioheri- 
tance from bis father is the spiritual beneht which 
io tho coDtemplatioD of the Hiodu law tho sod 
confers upon the soul of the deceased father. 
Therefore the sou inheritiog the self-acquired pro- 
pert; of his father takes that property subject to 
such moral oblig.atioDS as are conducive to the 
spiritual benefit of his father, and that such 
moral obligations become legal obligations as 
against the son who bolds his father's propertv by 
inheritance. 

Now it is true, of course, that this may 
not be the only answer, but throughout 
the loDg arguments in this case that was 
the only answer that the learned advocate 
for the respondent could give, or that 
appears io the authorities which be brought 
to our attention. Let us therefore examine 
whether this answer can be pressed into 
service in the case of a will or gift. It seems 
to us. obvious that it cannot. It is impos¬ 
sible to argue that there is anything in the 
nature of the transference of property by 
will or by gift which requires that the 
legatee or donee should take any thought 
for the spiritual welfare of the testator or 
donor. The legatee or donee may be a 
stranger, may be a Mahomedan, may be a 
Christian, may be anybody; and, as has hap¬ 
pened in this case, the donor may expressly 
say that bis widowed daughter-in.law is 
not to be maintained. The essence of the 
idea of inheritance is that only the heir.at- 
law can succeed—-the essence of the idea 
of a will or a gift is that the testator or 
donor is disposing personally and at his 
own will and pleasure, of the property which 
be possesses. The Bombay High Court, 
it may here be mentioned, has consistently 
held the view that the widow acquires 
no legal right in circumstances like the 

1. Jaokl ▼. Nsnd Ram, (1689) 11 All 191=1889 

A W K 80 (F B). 
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present: 23 Bom 608" at p. 611, 25 

Bom 263 ^ and A 1II1933 Bom 135^ and has 
drawn a clear distinction between the acqui- 
sition of a father’s property by inheritanco 
and l)y otlier means such as a will. 

There is however an important pro¬ 
nouncement in a case in Madras (which 
has been followed in Calcutta and Allaha¬ 
bad) and it is necessary to discuss this before 
linally disposing of this appeal. The case is 
reported in 22 Mad 305'^’ and Subramania 
Aiyar J. is there dealing with the very ques- 
tioD which is now beforo u.s, viz. whether 
a widow acquires a legal right to mainton- 
ance out of the self-acquired property of her 
fatber-ic-law which had been bequeathed 
by will. What the learned Judge says is 
this : 

Tlip bettor conclusion is perhaps that the party 
whoso moral claim becomes a legal right would 
not bo aQcctcd by testamentary dispo^itious in 
favour of volunteers made by the person morally 
bound to provide the maintenance. No doubt, if 
the title of the female claiming the maintenance 
were dependent on the volition of such a testator 
he could by his will, have directed that she should 
get no maintenance out of his estate. But incases 
like this, ber claim.s to maintenance originating 
from the status acquired by her marriage, becomes 
a legal right independently of bis volition and 
comes into cxistouce at the same moment as tbo 
dispositions in favour of the volunteer become 
operative. It is consequently difficult to see how 
the latter could affect tbo former. It is not bow> 
ever necessary to put our decision in favour of tbo 
appellant on this ground. 

It will at once be clear from this quota¬ 
tion that what Subramania Aiyar J. says, 
though deserving of the very greatest res. 
pect, does not lay down the law in the full 
sense of that term. It is expressly made 
obiter dictum and is prefaced by the word 
' perhaps ’ which can hardly suggest that 
the learned Judge had finally made up his 
mind. We ourselves are again with great 
respect, unable to follow him. He does not 
cite any test or any authority in support 
of bis statement of the law. He does not say 
why the right to maintenance is indepen- 
dent of the volition of the testator. His 
argument really in our opinion amounts 
to this, that the right to maintenance is 
charged upon the testator’s self-acquired 
property, and that he cannot get rid of the 
charge. But if the widow has no legal 

2. Yamunabai v. Manubai, (1899) 28 Bom 608= 

1 Bom L B 96. 

3. Bai Parvati v. Tarwadi Dolatram, (1901) 26 

Bom 263=2 Bom L B 694. 

4. Bhagiratbibai v. Dwarkabai, (1933) 20 A I B 

Bom 135=144 I 0 4=35 Bom L B 44. 

5. Bangammal v. Eobammal, (1899) 22 Mad 305 

=9 M L J 14. 


claim against him during his lifetime it 
cannot be charged on his property. We 
return to what we said when considering 
the distinction between inheritance and 
the passing of property by will or gift, and 
repeat that wo can see no valid reason why 
the right of a Hindu to dispose of his self, 
acquired estate should be in any manner 
restricted. 

The rulings in A I E 1924 Cal 364^ and 
AIR 1929 All 751' in our opinion merely 
accept and follow 22 Mad 305^ without 
attempting any analysis or examination, 
and cannot advance the case of the respon¬ 
dent any further. On the other hand, we 
are fortified in our conclusion by 1926 Lah 
198,® where it is laid down without quali. 
fication (though without, it is true, consi- 
dering specifically the case of a will) that 
‘ a man has absolute right under the Hindu 
law to dispose of his self-acquired pro-| 
perty in any way he chooses.' For these 
reasons we think that the decrees of the| 
Court’s below cannot be supported. The. 
appeal is allowed and the plaintiff’s suit' 
dismissed with costs throughout. The plain¬ 
tiff must pay the court-fee due to Govern- 
ment on her plaint. 

C.R.K./b.D. Appeal allowed. 

6 . Gopal Chandra v. Kadambini Daal, (1924) U 

A I R Cal 364=73 I C 235. 

7. Jeot Ram v. Mfc. Lauji. (1929) 16 A I B All 

761=119 10 253, 

6 . Mt. Bhagwanti v. Thakur Mai, (1926) ISAIB 

Lah 198=911 0 476. 


A. I. R. 1938 Madras 916 

Horwill j. 

Vaiyapuri Chettiar — Petitioner. 

V. 

Municipal Commieeioner, Salem 

Respondent. 

Criminal Revn. Case No. 885 and Petn. 
No. 829 of 1937, Decided on 4th May 
1938. 

Madras District Municipalities Act (5 
1920), Ss. 177 and 339 - S, 177 applies only 

against person who entered into contract under 

S. 176 —Person to whom notice bad been sen 
under S, 177 parting with ownership—He wi 
not be convicted if he has shown that be Wtf 
prevented from complying with terms I®* 
down by Municipality. 

Pat from S. 177 restricting the action ^ 
present owner, it clearly intends to kave appl* 
tion only against the person who entered 1®^®., . 
contract under 8. 176. If by reason of 
with the ownership an accuse person ^ 
a notice has been-sent under S. 177 la 
comply with the order, then on general 
a Criminal Court would doubtless refuse to con » 
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provided that ho has been prevented in any way 
from complying with the terms laid down by the 
Municipality. [P 917 q 1] 

E. S. Srinivasachari and K. V. Eaja. 
gopalan — for Petitioner. 

D. S. Sivakaminathan for Public Prose* 
cutor — for the Crown. 

Order, — The petitioner has been con¬ 
victed under Ss. 177 and 339, District 
Municipalities Act, in that be failed to carry 
out the order of the Municipality of Salem 
to connect the roads on a plot which origi. 
nally belonged to him with the Trichino- 
poly main road and to fill up pits in a 
certain road. Under Sec. 176, District 
Municipalities Act, the Municipality can 
grant permission for the construction of 
private streets and it may lay down con¬ 
ditions under which that permission is 
accorded. Under Sec. 177 it is prescribed 
that if any person makes or lays out any 
street referred to in S. 176 otherwise than 
in conformity with the orders of the Coun¬ 
cil, the Municipality may issue a notice 
calling upon him to carry out his agree, 
ment within a certain specified reasonable 
time. If he fails to do so, the Municipality 
can take action under S. 177 (2). S. 339 
makes punishable any neglect or refusal to 
do an act in compliance with any proper 
order of the Municipality; so that reading 
S. 177 with S. 339 a person can be punished 
who, like the petitioner, has been given 
sanction under 8.176 to construct a private 
road and who has not complied with the 
conditions laid down by the Municipality 
when that sanction was accorded. 

It is argued that S. 177 can apply only 
to the present owner and not to a person 
who long ago parted with bis rights; for 
it cannot be expected that any person 
should do work to property in which he 
DO longer has an interest. Far from S. 177 
restricting the action to the present owner, 
it clearly intends to have application only 
against the person who entered into the 
contract under Sec. 176. If by reason of 
parting with the ownership an accused 
person to whom a notice has been sent 
□Oder S. 177 is unable to comply with the 
order, then on general principles a Criminal 
Court would doubtless refuse to convict; 
but the petitioner has not shown in the 
present instance that he has been prevented 
in any way from complying with the terms 
laid down by the Mnnicipality. Moreover, 

I think the learned Pnblio ^oseentor is 
right when he says that althongh the 
petitioner has sold all the house sites, yet 


be is still the owner of the roads. The 
learned advocate for the petitioner has 
rightly pointed out that in the origin.al 
notice issued under S. 176 the petitioner 
was not called upon specifically to erect a 
culvert as he was in the notice under Sec. 
177. If however the petitioner had con¬ 
nected in a reasonable manner all his private 
roads with the main road in accordance 
with the terms of bis coutract, then he 
might be in a position to plead that he 
could not be called upon to erect the cul* 
vert. However that question does not arise 
in the present application. 

It has further been contended that the 
action against the petitioner was barred 
by limitation under S. 347, as under that 
Section a charge must be brought within 
three months of the commission of the 
offence. The petitioner received his first 
notice Ex. D on 15th August 1936; but it 
appears that in response to that notice he 
sent a petition on 2nd September 1936 to 
the Municipality, presumably protesting 
against the terms of the notice. A reply 
Ex. E was then sent to him and the latter 
part of that reply is of the nature of a 
notice; for the petitioner was directed to 
comply with the conditions of the license 
granted to him within a mouth of the 
receipt of that order (viz. Ex. E dated 9th 
September 1936). In default a prosecution 
was threatened. The offence was committed 
on 9th October 1936, when the month 
which was allowed to him under Ex. E 
had expired; and the prosecution was 
launched in December—well within the 
three months allowed by B. 347. Finally, 
it has been argued that the Criminal Court 
should have refused to convict in view of 
the fact that the prosecution was launched 
as long as eight years after the notice 
under k 176 was issued. Although I do 
not think that the explanation which the 
learned Public Prosecutor has thought fit 
to give on behalf of the Municipality is 
altogether satisfactory, yet undoubtedly the 
petitioner did deliberately disobey the 
terms of the agreement entered into by 
him and continued to disobey the order 
throughout the many years that bad inter, 
vened between the date of the order under 
6. 176 and the launching of the prosecu. 
tion. I do not consider therefore that the 
petitioner was entitled to any special con- 
sideration. The petition is therefore dis. 
missed. 

03.K./D.S. 


Petition dimiased. 


A. l.B. 
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Lkacti C. j. and Madhavan Nair J. 

Laldas Lakshmi Das and another — 

Appellants. 

V. 

■J. D. Italia — Respondent. 

Appeal No. 31 of 1938, Decided on 6th 
l^Iay 1938, from order of Gentle J., D/. 
18th March 1938. 

Arbitration — Parties agreeing that dispute 
between them would be referred to arbitration 
— Subsequently one party accusing other of 
fraud — Parly charged with fraud can ask 
Court to decide matters affecting his honesty 
in open Court—Court has discretion to stay 
arbitration proceedings. 

Where two parties have agreed that dispute 
between them should bo referred to arbitration 
and subsequently one of the parties accuses the 
other party of fraud and invokes arbitration clause, 
the party charged with fraud has the right to ask 
the Court that matters which a8ect bis honesty 
and integrity should be decided in open Court and 
the Court has discretion to stay arbitration pro¬ 
ceedings : (1880) 14 Ch 471, i?cf. on. [P 918 C 2] 

V. T. Rangaswamy Iyengar and K. 

Ramaswamy Iyengar— for Appellants. 

N. T. Shamanna — for Respondent. 

Leach C. J. — The appellants are a 
6rm of meichants carrying on business in 
Madras. For the period from 1st August 
1936 to 31st July 1937 the respondent 
acted as their ‘guarantee’ broker in the 
purchase of groundnuts. The terms of the 
respondent’s employment were embodied 
in a V7ritten agreement, which provided 
that in the event of any dispute arising 
under the agreement the dispute should be 
referred to arbitration in Bombay. The 
respondent was to be responsible for the 
weight, quality and refraction of the pur. 
chases made by him in the mofussil and 
the appellants were to be at liberty to 
refuse any lot of inferior quality despatched 
to them by him. By refraction was meant 
allowance for dirt and damaged and half 
damaged seeds. The arrangement between 
the parties was that the respondent should 
issue certificates of quality before despatch, 
ing goods to the appellants in Madras. On 
arrival of the goods the appellants had 
them examined and if it was found that 
they were not of the quality stated by 
the respondent he was responsible for the 
difforence in value. After the agreement 
had been concluded differences arose with 
regard to the amount claimed by the 
respondent as his commission, and the 
appellant accused the respondent of having 
fabricated documents with reference to the 


quality of goods supplied by him. On 29fcli 
November 1937 the appellants gave notice 
to the respondent of their intention to 
invoke the arbitration clause of the agree, 
meat, and on 17th December their advocate 
wrote to the respondent's solicitor inform, 
ing him that they had nominated a gentle, 
man residing in Bombay as their arbitrator 
and calling upon him to nominate his arbi. 
trator within seven days. On receipt of 
this letter the respondent filed the suit out 
of which this appeal arises. His reason for 
doing so is that as there have been grave 
charges of fraud made against him—in fact 
the appellants went to the length of filing 
a criminal complaint against him —the 
questions of issue between him and the 
appellants should be decided in open Court 
and not in private arbitration proceedings. 
Accordingly ho applied to the Court for an 
order staying the arbitration proceedings. 
On the other hand, the appellants applied 
for an order staying the suit pending the 
decision of the arbitration. These applica¬ 
tions came before Gentle J. on 18th March 
1938. The learned Judge decided that this 
was a case which should be tried in open 
Court and he directed the arbitration pro¬ 
ceedings to be stayed. The appeal is from 
that order. 


The learned advocate for the appellant 
properly concedes that the Court has dis¬ 
cretion to stay the arbitration proceedings, 
but he says that this is not a case in which 
this discretion should be exercised in favour 
cf the respondent’s application. The sole 
question which we have got to decide i9 
whether the learned Judge exercised the 
Jiscretion vested in him properly. We have 
no hesitation in holding that the discretion 
which he did exercise was exercised wisely* 
The questions at issue between the appel*] 
lants and the respondent involve gerioi^, 
allegations of fraud, and the respondentj 
has the right to ask the Court that matterfl 
which affect his honesty and integrity 
should be decided in open Court. In tn|9 
connexion I will quote a passage from t ® 
judgment of Jessel M. R. in (1880) 14 
471^ to be found at p. 476 of the report. 

Though I quite agree it is within the 
3i the Court to eay, where one of the two par 
desires it, that a dispute shall not b®^.nt 
arbitration, yet I must consider for a 
which of the two partners does desire to e , 
arbitration. Does the party charging the 
desire it, op the party charged with the , 
desire it ? Where the patty charged wit h the — . 

1. Russell V. Russell, (1880) 14 Oh 471 s* 

L J Oh 266=12 L T 112. 
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desires it, I can perfectly understand the Court 
saying ‘I will not refer your character against 
your will to a private arbitrator.’ It seems to mo 
in that case it is almost a matter of course to 
refuse the reference. 

These observations have full application 
here. There is no substance in this appeal 
and it must be dismissed with costs which 
will be taxed in the ordinary way. 

C.R.K./d.S. Appeal dismissed. 

A. I. R. 1938 Madras 919 

Venkatasubba Rao and Abdur 
Rahman JJ. 

Vr. L. Vr. S. Petheperumal Chettiar 
and others — Appellants. 

V. 

V. Al. V. Ramaswami Chettiar and 
others — Respondents. 

Appeal No. 257 of 1933, Decided on 
26th January 1938, against decree of Sub- 
Judge (Addl.j, Devakottah, in 0. S. No. 10 
of 1931. 

^ Contract — Undue influence — Certain 
eimounts mutually payable between two per¬ 
sons—One of them shortly after coming of age 
but taking competent advice, dispensing with 
production of accounts and agreeing to receive 
Sross sum in lieu of balance that might be 
found payable to him—He cannot subsequently 
repudiate agreement and claim that settled 
account should be re-opened. 

Where fiduciary relation is established, it is 
settled law that the person in fiduciary position 
ehould affirmatively prove that the weaker party 
was a free agent and had independent and dis¬ 
interested advice. That the weaker party had just 
oome of age is another factor, which also makes it 
necessary to go into the question whether be bad 
euoh protection as to secure to him a free and 
■Ainfetteced judgment, independent of any sort of 
control : A J R 1928 Mad 6, Rel. on. [P 920 0 1] 

There were certain amounts mutually payable 
between two persons. One of them shortly after 
ooming of age but taking competent advice entered 
Into a settlement with the other. The settlement 
proceeded upon the ground that the amount pay¬ 
able to him and the amount payable by him 
should be set off one against another. He dis¬ 
pensed with the production of the accounts, and 
agreed to receive a gross sum in lieu of the 
amounts that might be found payable to him : 

Beld that having done this, be could no longer 
lepudiate the arrangement and claim that the 
Battled account should be re-opened: 5 M I A 372 
(P 0) and (1905) I Oh 140, Rel. on. (P 920 0 2J 

T. L. Venkatarama Iyer — 

for Appellants. 

M. Pabanjali Sastri and N. G. Krishna 
Iyengar — /or Respondents. 

Yenkatasobba Rao J.-*We have beard 
Ur. Venkatarama Iyer folly and do not 
^opose to oall upon the respoodeots. The 


plainfeiff.appellanfc complains that he is not 
bound by the arrangement evidenced by 
Exs. A to F, the outcome of a settlement 
entered into between himself and defen¬ 
dant 1 (defendants 2 and 3 are the brothers 
of the latter and need not be specially 
mentioned), on the ground that it is vitiated 
by undue influence and coercion. The facts 
are fully set out in the lower Court’s judg¬ 
ment, which we do not propose to recapi¬ 
tulate. The material facts which need be 
stated are these. Defendant 4 is the mother 
of the plaintiff and aunt (the mother’s 
sister) of defendant 1. At the time of the 
death of the plaintiff's father in 1918 there 
was a partnership which was being carried 
on. Defendant 1 and his brothers were 
partners in that firm entitled to a certain 
share. The plaintiff's father was a sub. 
partner possessing a fractional interest in 
the last mentioned share. The business 
of the firm was continued subsequent to 
the death of the plaintiff's father. There 
was some other concern belonging to the 
deceased father, which after his death 
passed into the hands of the defendants' 
family. The plaintiff was living with his 
mother, who dealt with his estate and had 
various sorts of dealings with defendant 1. 
There was a promissory note outstanding, 
which had been executed by her on lltb 
August 1927 in his favour. The plaintiff 
came of age on 31st July 1930 and the 
settlement in question took place on 9th 
August of the same year. Defendant 1 
required the plaintiff to renew the promis¬ 
sory note which was about to get barred 
and said that if his request was not com¬ 
plied with, he had no alternative but to 
file a suit upon it. It was at this juncture 
that the settlement in question took place. 
There were then several accounts to be 
settled between the parties. The plaintiff 
owed defendant 1, besides the amount due 
on the promissory note mentioned above, 
other sums also. That the amoant due by 
him in the aggregate was about Rs. 40,000 
is not denied. There were amounts payable 
to the plaintiff's estate by defendant 1 not 
only in respect of the partnership to which 
reference has been made, but also under 
other headings. The settlement proceeded 
upon the ground that the amount payable 
to the plaintiff and the amount payable by 
him should be set off, one against the other, 
that in addition defendant 1 should pay 
the plaintiff a sum of Bs. 1000 and that 
the account should be treated as finally 
closed. 


A. I.B. 
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Mr. Venkatarama Iyer contends that 
such a BOLtlement cannot be held binding 
on the plaintiff. The positive case set up 
of undue influence and coercion does not 
require serious notice. The question then 
for decision is, whether in view of the 
situation of the parties and by reason of 
the accounts not having been investigated, 
the plaintiff becomes entitled in law to 
impeach the transaction. There are two 
things to be said in favour of the plaiutiff. 
First, he bad just attained the bare age of 
majority and transactions with persons of 
that sort are jealously watched by the 
Courts, and secondly, the parties stood in 
fiduciary relationship, as there was un. 
doubtedly a duty cast on defendant 1 (who 
occupied the position of a surviving partner) 
to make a full disclosure of the state of the 
account. Whore fiduciary relation is estab¬ 
lished, it is settled law that the person in 
^fiduciary position should affirmatively prove 
|tbat the weaker party was a free agent 
.and bad independent and disinterested 
advice. That the plaintiff bad just come of 
age is, as stated above, another factor, 
which also makes it necessary to go into 
the question whether he had such protec. 
tion as to secure to him a free and un. 
fettered judgment, independent of any sort 
of control : see the judgment in the case 
decided by one of us in 53 M L J 8A2.* 

That the plaintiff bad competent and 
independent advice cannot be denied. He 
was assisted by three experienced men of 
his community, (one of them being his 
brother-in-law and the other two his 
dayadis), who intervened on his behalf and 
in his interest. They are euphemistically 
termed ‘mediators’, but that they were 
intent upon safeguarding his interests alone, 
there can be no doubt. There was a fourth 
person interested in the plaintiff, who also 
joined in the discussions which led to the 
settlement. The plaintiff s mother was near 
the spot where the negotiations took place 
and was consulted. It has also been abun¬ 
dantly proved that there was neither 
importunity nor persuasion on the part of 
defendant 1; on the contrary, he was pre- 
pared to produce the accounts and wanted 
some little time but the plaintiff and his 
advisers would brook no delay. The plain¬ 
tiff though young was, as the lower Court 
points out, very shrewd and what is more, 
there was a secret understanding between 

1. Karajana Doss v. Bacbaraj, (1926) 16 A IB 
Mad 6=106 1 0 916=68 M L J 642. 


him and the so-called mediators, that once 
his indebtedness was wiped out as the 
result of the documents that were to come 
into existence, he should repudiate the 
arrangement and file a suit claiming an 
account. That the plaintiff has not come to 
the Court with clean hands, is a part of 
bis own case as the secret understanding 
is set up by him in his plaint. Of the three 
mediators one died before the trial and the 
remaining two were examined for him and 
admit that they gave this dishonest advice 
to the plaintiff. On these facts it is per. 
foctly clear that the settled account cannot 
bo re-opened. As stated by the Judicial 
Committee: 

If . . . persons meet and agree not to ascertain 
the exact balance, but agree to take a gross snm 
as the balnnco; a sum which one is willing to pay 
aud the other is content to receive . .. ilisobvious 
that the production of vouchers is entirely ont of 
the question ... for the very object of the parties 
is to avoid the necessity for producing those 
vouchers : 5 M I A 372^ at p. 396. 


This is precisely what happened here. 
The plaintiff dispensed with the production 
of the accounts, and agreed after taking 
competent advice to receive a gross sum in 
lieu of the amounts that might be found 
payable to him. That the right to disclosure 
can'be waived is quite clear. The plain, 
tiff in effect stated : I do not wish that 
there should be a prolonged scrutiny of the 
long standing accounts. I want the sum 
payable to be fixed at once in the presence 
of the mediators and I am prepared to 
take it in lieu of what is due to nae- 
Having done this, he can no longer repu¬ 
diate the arrangement and claim that the 
settled account should be re-opened: (1905J 
1 Ch UO.* That the plaintiff had exceUent 
reasons for having chosen this course, w 
perfectly clear. There were questions of 
very doubtful nature (as the evidence 
shows) which could have been raised, and 
his advisers rightly thought it more prn. 
dent to enter into a settlement than liti¬ 
gate in a Court of law. The learned Juogj 
in the Court below in his lucid judgment 
has discussed the matter fully and 
applied to the facts found, the right princi* 
pies of law. The appeal fails and is dis¬ 
missed with costs. There is one 
which requires special mention. For tne- 
Es. 1000 payable to the plaintiff under tbo 
settlement, a bundi was passed to 

2. Henry MoKeller v. John Wallace. (188}*®*) ^ 
MIA 872=8 Moo P C 378=1 Sat 458 (rW* 

8. Law V. Law, (1905) 1 Oh 140=74 L J M 
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which he thought fit not to cash, owing to 
the attitude adopted by him. Before we 
pronounced judgment, Mr. Patanjali Sastri 
has intimated that his clients defendants 1 
to 3 are prepared to pay the amount due 
under the hundi, and we record that under- 
taking. The amount payable under the 
hundi will go in reduction of the costs pay. 
able to the respondents. The amount of 
costs and the amount due under the hundi 
will be set off one against the other and 
only for the balance due either party will 
be liable. 

C.R.K./D.S. Appeal disinissed. 
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Wadsworth J. 

Putta Venkatakrishniah—AppQW&at. 

V. 

Sheik Alli Sahib and others — 

Respondents. 

Second Appeal No. 318 of 1936, Decided 
on 26th July 1938, against decree of Tern, 
porary Sub-Judge, Cuddapah, in A. S. No. 
47 of 1936. 

(a) Courl-feei Act (1870), S. 7 (iv-A) - Suit 
for poisetsion — Cancellation of alienation 
document essential *— Case comes under S. 7 
(iv.A). 

Where the alienation document is an insuper¬ 
able obstacle to a prayer for possession so long as 
it has not been declared void or cancelled, the 
cancellation or avoidance of that document is an 
essential part of the relief sought and the case 
must come under Sec. 7 (iv-A). It is not of any 
avail to say that the prayer for possession is the 
main prayer. Possession is of course the ultimate 
object of the suit but the main diiBculty in the 
^ay of attaining that object is the document of 
alienation which has to be removed. When once 
this document has been got rid of, possession 
follows as a matter of course, and the essential 
object of the suit, though not perhaps its ultimate 
object, is to get rid of the barrier which lies in the 
way of obtaining possession : A I R 1936 A/ad 470 
and AIR 1928 Mad 816, Disling. ;A I R 1929 
Mad 668, ReU on. fP 922 C 1] 

(b) Court-fee» Act (1870), S. 7 (ivA)-C«»e 
under — Market value and not artificial value 
la the value on which court-fee U bated. 

The value upon which the court-fee is to be 
based under 6.7 (Iv-A) is the actual market value 
and not the artificial value prescribed under 
B. 7 (v). Court-fees Act \ A 1 R 1935 Mad 863, 
Foil; AIR im Mad 605, Disting. [P 922 C 2) 

(c) Court«fee—Payment of —• Order for pay¬ 
ment of enhanced court-fee—Order conteited 
Until final adverse order — Time abould be 
granted for payment of court-fee. 

Where an appellant baa been contesting with 
•ome ahow of justification the correctness of the 
order requiring him to pay an enbancad court-fee, 
he ■bonld he allowed reasonable time in which to 
poy the defloienov on an adverse order being 
htuUy pasMd against him. [P 922 0 2j 


S. G. Eangaramanujam — for Appellant. 

Kasturi Seshagiri Rao aod Govornmont 
Pleader — for liespondenis. 

Jud|ment. — This appeal raises a ques- 
tioD of court-fees. The suit was brought to 
set aside certain alionatious made by the 
guardian of the plaintiff, who is the appel. 
lant here, during the plaiutiffs' minority 
and for possession of the properties ali¬ 
enated. The Courts below have held that 
the suit falls under S. 7 (iv-A), Court-fees 
Act, as amended in Madras and that it has 
to be valued on the basis of the value of 
the document which is sought to be set 
aside. The plaintiff himself valued it as a 
suit for possession under S. 7 (v) and paid 
the statutory valuation of ten times the 
assessment. It is argued in appeal firstly 
that there is a technical error in the order 
of the learned District Muusif in that 
instead of rejecting the plaint under 0. 7. 
R. 11, Civil P. C., the suit was dismissed. 
I think that this clearly is an error due to 
inadvertence and that the rejection of the 
plaintiff’s suit should not have been treated 
as a dismissal such as would bar the insti¬ 
tution of a further suit within the period 
of limitation. 

On the court-fee question it is argued 
that when the guardian of a minor impro¬ 
perly alienates the minor’s properties and 
the minor after obtaining majority seeks to 
regain possession of those properties from 
the alienee, it is unnecessary for him to 
pray for the cancellation of the document 
of alienation executed by his guardian, but 
he can pray simply for possession ignoring 
the wrongful alienation. In support of this 
argument two cases have been cited. One 
is that in A I R 1936 Mad 470^ in which 
Cornish J. held that a rajinamah decree 
passed against the members of a tarwad 
when the plaintiffs were minors and were 
improperly represented was not a decree 
which had to be avoided by the plaintiffs 
before they could claim possession and that 
therefore the suit brought for possession 
would not fall under S. 7 (iv-A). A similar 
decision is that in A I R 1928 Mad 816* 
where it is held that if a minor ignores a 
transaction by his guardian and sues for 
possession without trying to set aside that 
transaction, then S. 7 (iv-A), Oourt-fees 
Act, has no applicatio n. Neither of these 

1. Abdallah v. Subramanyam, (1986) 28 A 1 B 
Mad 170=168 1 0 208=71 M L J 898. 

2. Yeeraragavalo v. Steeramola, (1926) 16 A I B 
Mad 816=1121 0 96. 


922 Madras 


Venkatasubbamma 

c:iseg sccniH tT nie to have very much bear¬ 
in'* on tb(? facta of the present case where 
jtho alionatinii was clearly made by the 
lawful t^uariliin of the plaintiff as such and 
tho pI.uiitiiT has necessarily to attack that 
ahon ition as an essential preliminary to 
auv proceeding for tho recovery of posses, 
[sion. This diltoreoco has been pointed out 
by Venkatasublm Rao J. in A I R 1929 
Mad 668^ where the case last quoted is 
[Oxplained. It seems to mo that where as 
in the present case the alienation docu¬ 
ment is an insuperable obstacle to a prayer 
for possession so long as it has not been 
declared void or cancelled, the cancellation 
or avoidance of that document is an essen¬ 
tial part of the relief sought and the case 
must come under S. 7 (iv.A). It seems also 
that it is not of any avail to say that the 
prayer for possession is the main prayer. 
Possession is of course the ultimate object 
of the suit hut the main difficulty in the 
way of attaining that object is the docu- 
moot of alienation which has to be removed. 
When once this document has been got rid 
of, possession follows as a matter of course, 
and the essential object of the suit, though 
not perhaps its ultimate object, is to get 
rid of the barrier which lies in the way of 
obtaining possession. 

A further point relates to the question 
what is the proper way of valuing the pro¬ 
perty under S. 7 (iv-A). The Section itself 
does not prescribe any particular mode of 
valuation and there is a Bench decision of 
this Court, 56 Mad 212,* which incidentally 
is quoted by both the lower Courts though 
under the M L J “reference” (63 M L J 
764*) in which it has been held with 
reference to a suit for the cancellation of 
a decree and possession that the method of 
valuation prescribed in S. 7 (v) should be 
imported into the special Sec. 7 (iv-A) and 
that the value should be ten times the 
assessment. If that ruling governs the pre¬ 
sent case, the court-fee paid by the plaintiff 
would be sufficient. There is however very 
grave reason to doubt whether the ruling 
of the Bench in the case just referred to 
has any application to cases in which the 
document to be cancelled is a sale deed or 
other document of transfer which itself 
epeciGes the value of the property. Ven- 

3. Doraiswaml v. Thaogavelu, (1929) 16 A I B 
Mad 668=11910 88. 

i. Vonkatasiva Rao v. Venkata Naraslmha 
Satyanarayanamurthi, (1932) 19 A I R Mad 
605=139 I 0 817 = 66 Mad 212 = 63 M L J 
764. 


. Narayana Reddi a. L R. 

katasubba Rao J. has held in 59 Mad 240® 
which was a case of a mortgage deed and 
sale deed, that the value upon which the 
court-fee was to be based was the actual 
market value and not the artificial value 
prescribed under S. 7 (v), Court-fees Act, 
and the learned Judge distinguishes the 
case in 56 Mad 212* and a similar ruling 
in an earlier case on the ground that they 
deal only with decrees. Since there is a 
clear decision of this Court on the specific 
matter which is now before me and since 
with great respect I see no reason to differ 
from the reasoning of the learned Judge in 
arriving at that decision, it seems to me 
that I should follow the decision of Yen- 
katasubba Rao J. in 59 Mad 240® and hold 
that the lower Courts were right in requir¬ 
ing the plaintiff to pay the court-fee under 
S. 7 (iv-A) based on the actual value of the 
property as shown in the sale deed which 
the plaintiff seeks to avoid. The second 
appeal is therefore dismissed with costs of 
the respondents and of the Government 
Pleader (two sets). 

I am asked to give time for the payment 
of court-fee. An objection is raised on the 
ground that time was granted in the first 
Court by an order passed nearly five years 
ago, that no time was sought for payment 
in the first Appellate Court and that it is 
not right to grant time here. It seems to 
me that since the appellant has been con- 
testing with some show of justification th« 
correctness of the order requiring him td 
pay an enhanced court.fee, be should be 
allowed reasonable time in which to pay 
the deficiency on an adverse order being 
finally passed against him. He will there¬ 
fore be given two weeks from to-day within 
which to pay the deficiency. Failing P»y* 
ment, the order will be that the plaint is 
rejected. 

O.r.K./b.d. _ Appeal dismissed. _ 

5. Bali Reddi v. Khatipulul Sab. (1936) 23 AIB 

Mad 863 = 159 10 263 = 69 Mad 210 = 69 

M L J 458. 
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Pandbang Row J. 

Pellur Venkatasuhbamma and anothef 

— Appellso^* 
v. 

Devvur Narayana Beddi and anothsf 

, — Respondents. 

Appeal No. 8 of 1938, Decided on 8th 
August 1938| agaiuab order of the Sab- 
Judge, Nellora, D/. 6th November 1937* 
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Civil P. C. (1908), 0. 38, R. 12-'Agncul- 
turist’—Interpretation—Person possessing large 
extents of land cultivated by tenants is not 
agriculturist. 

The word 'agriculturist' in 0. 38, R. 12 mast 
be interpreted in the same sense in which it is 
used in Ss. 60 and 61, Civil P. C., and means "a 
tiller of the soil who is unable to maintain bim* 
self otherwise.” [P 923 C 1] 

A person possessed large extents of land but 
most of it was cultivated by tenants: 

Eeld that be could not be deemed to be an 
agriculturist. [P 923 Cl, 2) 

K. Subramanian — for Appellants. 

P. Chandra Reddi and R. Ramalinga 
Reddi — for Respondents. 

Judgment.—This is an appeal from the 
order of the Subordinate Judge of Nellore 
attaching certain agricultural produce be¬ 
fore judgment. The only point urged in 
this appeal by the appellants whose crop 
was so attached is that the attachment is 
in contravention of the provisions of 0. 38, 
E. 12, Civil P. C., which is to the follow, 
ing effect : 

Nothing in this order shall be deemed to au. 
thorize the plaintifi to apply for the attachment 
of any agricultural produce in the possession of 
au agriculturist, or to empower the Court to 
order the attachment or production of suoh 
produce. 

It is contended by the appellants that 
they are agriculturists and that the attach, 
ment of agricultural produce which was in 
their possession was opposed to the pro. 
visions of 0. 38, E. 12, Civil P. C. This 
particular question does not appear to have 
been argued before the Court below and in 
any ease the order appealed from contains 
no reference to it. The point is no doubt 
raised in the affidavits filed in the Court 
below. Prom these afifidavits, I find it im¬ 
possible to say that the appellants have 
succeeded in establishing their claims to 
be agriculturists. The same word is found 
in Ss. 60 and 61, Civil P. C., and the word 
"agriculturist” found therein has been 
interpreted by a recent Full Bench of this 
Court as meaning a tiller of the soil who 
is unable to maintain himself otherwise. 
Certainly, if this interpretation is applied 
bo the appellants, they cannot be deemed 
to be agricnlturists, because they possess 
iarge extents of land most of which is 
onltivated by tenants. It is however argued 
that the word ‘agrioolturist’ found in 
0. 88, R. 12 must be interpreted in a sense 
different from the sense in which it is to 
be understood in 8s. 60 and 61 of the 
Code. I do not think there is any jnstifica. 
Hon for making this difference in inter. 


preting the same word found in different 
parts of the Code. It may be that certain 
words found in S. 60 were relied upon for 
the purpose of determining the meaning! 
of the term ‘agriculturist’ but that does' 
not mean the same word ‘agriculturist') 
found in 0. 38, R. 12 must mean something' 
different from the ‘agriculturist’ referred 
to in Ss. 60 and 61. I am of opinion that 
the word must be interpreted in the same 
way throughout and it follows therefore 
the appeal here must fail. The appeal is 
accordingly dismissed with costs. 

O.R.k./n.S. Appeal dismissed. 
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Wadsworth J. 

Rajahmundry Municipal Council — 

Appellant. 

v. 

Tripurari Mallayya — Respondent. 

Second Appeal No. 527 of 1934, Decided 
on 8bh August 1938, against decree of Sub. 
Judge, Rajahmundry, D/. 15th February 
1934. 

Madras District Municipalities Act (5 of 
1920), S. 83 —Property not choultry when tax 
accrues is liable to property tax even if it had 
been choultry in past. 

If the property is a choultry when the tax 
accrues duo, then the tax caunot be levied. If it is 
Dot a choultry oo that date, being used foe other 
purposes, then the tax ie leviable even though ID 
the past the property bad beco a choultry aud 
might become oDe again in the future. The mere 
use of the income from property as an endowment 
of a choultry will not clothe the property with 
the character of a choultry. CP ^ ^1 

P. V. Rajamannar and K. Subba Rao — 

for Appellant. 

Judgment.—This appeal raises the ques. 
tion of the interpretation of 8- 83, Madras 
District Municipalities Act, which begins 

as follows : , . „ . 

The following buildings and lands shall be 
exempt from property-tax : (a) places set apart 
for public worship and either actually so used or 
used for no other purpose, choultries, buildings 
used for educational purposes Including hostels .. 

We are not concerned with the latter por¬ 
tion of the 8ection. 

The established facts are that the snib 
premises were dedicated for use as ohoul. 
try, that the Civil Court permitted the 
trustee of the choultry to let one-third of 
the premises for rent and use this rent for 
the upkeep of the premises as a whole, and 
that under colour of that sanction, approxi¬ 
mately one-half of the building has^ now 
been let for rent to tenants, the remainder 
being used partly as choultry and partly 
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as the residence of the trustee. The suit 
was hroui^ht l)y the Municipal Council (the 
appellant here) to establish its right to 
levy house.tax and latrine.tax on the por. 
tioii ot tlio building which has been let 
out to tenants. 

Both the lower Courts have held that 
the i)roporty having been dedicated as a 
cuoultry renaains a choultry even though 
used for other purposes and is not taxable 
by reason of S. 83. The learned District 
JIuDsif bases his decision on the precise 
words of the Section emphasizing the fact 
that the old Sec. 63 (l-a) of Act 4 of 1884 
contains the clause, "to the extent to which 
they are used for public, charitable or reli¬ 
gious, hut not residential purposes" which 
clausa has not been reproduced in S. 83 of 
the present Act and be argues therefrom 
that one must infer an intention to exempt 
choultries from taxation whatever be the 
nature of their user. This argument would 
have been stronger had S. 83 been more 
or less a reproduction of the old S. 69 (l.a). 
Actually it is au entirely different Section 
completely redrafted, though aimed at the 
same object. The learned Subordinate Judge 
argues in a different way but reaches the 
same result. He points out that the pro¬ 
perty bad been dedicated for use as a 
choultry, that though it has been largely 
diverted from that use, the dedication 
remains and that the remedy is for persons 
interested to sue to put an end to the breach 
of trust. It seems to me that the remedy 
which lies open to persons interested to 
restrain the breach of trust is scarcely rele- 
vant to the consideration of the question 
whether this building is or is not a ehoul- 
try exempted from taxation. 

I do not think it permissible to infer 
from the various changes which have taken 
place in the wording of the provisions 
relating to exemption from property tax 
of religious and charitable buildings an 
intention on the part of the Legislature to 
exempt from taxation any building which 
had once upon a time been dedicated to 
such a purpose as a choultry, but has 
entirely ceased to be used for that purpose. 
To hold so would be to encourage breaches 
of trust and it would result in the curious 
position that when a charitable trust has 
been openly and continuously abused but 
no one has taken action to restrain the 
abuse, the person who enjoys the property 
in ^ breach of trust would also enjoy the 
privilege in respect of immunity from taxa¬ 
tion which be could only claim by virtue 


of the dedication which be himself has 
nullified by bis conduct. In my opinion 
only very clear language in the statute 
would justify the Court in sanctioning such 
an immunity. Actually we have nothing 
in the shape of qualification of the term 
choultries" in the provision exempting 
them from property tax. The natural inter, 
pretation of the Section surely would be 
that anything which is in fact a choultry 
is exempt from the tax. I see no reason to 
extend that exemption to a building which 
once was a choultry, but is no more a 
choultry, or to a building which is not but 
ought to be a choultry and might return 
to the state of being a choultry if and 
when circumstances change. The obvious 
course seems to me to he to look at the 
facts as they are at the time that the 
right to claim the tax accrues and to exempt 
from the tax any building which at that 
time in fact falls within the categories to 
which exemption is given. If the property 
is a choultry when the tax accrues due, then 
the tax cannot be levied. If it is not a choul¬ 
try on that date, being used for other pur. 
poses, then the tax is leviable even thongb 
in the past the property has been a choul¬ 
try and might become one again in tbd 
future. I need hardly say that the mere 
use of the income from property as an 
endowment of a choultry will not clotbd 
the property with the charaoter of a choulj 
try. In this view I allow the appeal and 
give the plaintiff a decree for the amount 
claimed with costs throughout. 

C.R.K.^D.s. Appeal allowed. 
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Pandbakg Row J. 

P. Rami Reddy and others — 


Petitioners. 


v. 


Chintha Chinna Narasi Reddy 

Kespondent. 

Criminal Revision Case No. 9 and 
No. 9 of 1938, Decided on 8th A^j 
1938, from Judgment of Sub-Divisionw 
First Class Magistrate, Jammalmadagn, u* 

C. A. No. 42 of 1937. 

Penal Code (1860), Si. 159 and 160 -W^ 
“affray” interpreted — One party 
another—Latter remaining paisive—Offenc®® 
“affray” held cannot be eitabliihed. 

To constitute an affray there must be a 
Fighting connotes necessarUy a contest ^rstm^ 
for mastery between two or more persons 
one another. A straggle or a contest L 

implies that there are two sides each of vhiw* 
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trying to obtain tho mastery, so that unless there 
is some violence oQered or threatened against one 
another, there could bo no fight but only a mere 
assault or beating. [P 925 C 1. 2] 

When members of one party beat members of 
another party and the latter do not retaliate or 
make any attempt to retaliate, but remain passive, 
it cannot be said that there was fighting between 
the members of the one party and the members of 
the other; and offence of affray cannot be said to 
have been established. [P 925 C 1,2] 

P. Chandra Eeddy and R. Eamalinga 
Reddy — for Peiitioncrs. 

Public Prosecutor — for the Crown. 

Order. — The petitioners in this ease 
have been convicted of affray and sen¬ 
tenced to pay fines. The convictions and 
sentences were confirmed on appeal by the 
Sub-Divisional Magistrate, Jammalmadugu. 
The only question argued in this case is 
whether one of the ingredients of the 
offence of affray, namely fighting by two 
or more persons, has been established: in 
other words, when members of one party 
beat members of another party and the 
latter did not retaliate or make any 
attempt to retaliate, could it be said there 
was fighting between the members of the 
one party and the members of the other. 
In this case, what happened was that the 
petitioners attacked and beat P. W. 2, 
because he had given evidence against 
them. When P. W. 1 remonstrated, he also 
was beaten and he fell down unconscious. 
P. W. 3 who interceded was hit with 
stones by two of the accused who have 
been acquitted. From this account of the 
offence given by the prosecution, can it be 
said there was fighting by two or more 
persons, the other ingredients of the 
offence, namely that the occurrence was in 
ft public place and that it was likely to 
cause alarm to the public, being established. 
In a connected case, Horwill J. said that 
to constitute an affray, there must be a 
fight and it is not a fight when one side 
is aggressive and the other side is pas. 
sive. It was on this ground that the 
petitioners in the connected case were 
ftcqnitted in revision. I am of opinion 
that fighting connotes necessarily a contest 
or struggle for mastery between two or 
more persons against one another. A strng. 
gle or a contest necessarily implies 
there are two sides each of which is trying 
to obtain the mastery, so that unless there 
Is some violence offered or threatened 

K “gainst one another, there could be no 
ght but only a mere assault or beating, 
these oircnmstances, I am prepared to 
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follow the view adopted by Horwill J. in 
the connected case and find that there was; 
no fighting in the present case. It was' 
merely a case of beating by members of 
one party of certain members of another 
party for which no doubt they could have 
been charged and punished, but as the 
prosecution deliberately chose to amend 
the charge, and rest their case entirely on 
the charge of affray, the case must stand 
or fall by what the prosecution has done. 
The offence of affray not having been 
established, the petitioners were entitled 
to be acquitted of that charge. Their con. 
victions and sentences under S. 160,1. P. C., 
are therefore set aside and they are acquit, 
ted. Tho fines if paid by them should be 
refunded. 

C.R.K..^N.S. Conviction set aside. 
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Lakshmana Rao J. 

Sree Bajah Kakarlapudi Venkata Su- 
darsana Sundara Narasayya Garu 
and another — Appellants. 

V. 

Sree Bajah Kakarlapudi Butchi Krist, 
nam Baju Garu and others — 

Respondents. 

Second Appeals Nos. 133 to 138 of 1934, 
Decided on 5th April 1938, against decrees 
of Dist. Court, Vizagapatam, in A. S. Nos. 
257 to 262 of 1931. 

Madras Revenue Recovery Act (2 of 1864), 
S. 58—Apporlionnaent of liability — Power of 
Civil Court—Apportionment should be proper* 
tionate. 

Section 68 Is no bar to the Civil Court appor¬ 
tioning the liability inter ee as between the 
co-sbarere of the common burden : 2$ Mad 686 
(F B): 36 Mad 493 and 24MLJ 405, Ref. 

(P 926 0 2] 

In the absence of a contract to the contrary the 
eharers are liable to contribute rateably : A I R 
2915 Mad 95, Ref. [P 926 0 2] 

B. V. Ramanarasn for N. Rama Rao — 

for Appellants. 

K. Venkatarama Raju—/or Bespondents. 

Judgment.—These second appeals arise 
out of six suits instituted by the respon* 
dents, the registered proprietors of the 
Fandani Mallavaram estate for recovery of 
the proportionate peisbeush for Faslis 1327 
to 1338 in respect of the lands belonging 
to the appellants in Mallavaram, and the 
material facts are that the villages of Pan¬ 
dora and Mallavaram originally formed 
part of the TJratla estate. The suit lands 
were gifted to the predecessor.in-title of 
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the by the propriotrix of 

Uratla fu 1!^. 11, the <lco<l of 1801), and 
tho dee;] i.> aileut re<;arcliDfi separate 
rc^i'tranoii or paymeut of jiroportioD- 
ato '•haro of the peishcush. The villa-jes of 
Panduru and Mallavaram were transferred 
to the predecessor.in.title of tho respon¬ 
dents l)y Kx. A, the deed of 1870, and they 
were separately assessed and refiisterod as 
one estate in the name of the transferee in 
the same year. Tho respondents purchased 
the estate in 1919 and apidied to tho Col¬ 
lector some time later for separate rofiis. 
tratioD and assessment of the lands of the 
appellants in Mallavaram. The application 
was opposed and tho parties were referred 
to a civil suit. Suits were then institu- 
ted hv the respondents and they were 
decreed by tho Distiict Munsif of Yella- 
manchilli. The decrees wore confirmed by 
tho Suljordinale Judge on 25th July 1928 
and the suits out of which these second 
appeals arise wore filed in 1929 for 
recovery of the proportionate peisheusb in 
respect of Faslis 1327 to 1338. They were 
resisted on various grounds but decreed by 
the trial Court and the decrees were con. 
firmed by the District Judge. 

Ilence these second appeals, and it was 
argued first that in view of S. 58 of Act 2 
of 1864, which enacts that no Court of 
civil judicature shall have authority to 
take into consideration or decide any ques- 
tion as to the rate of land revenue pay. 
able to Government or as to the amount of 
assessment fixed or to be hereafter fixed 
on the portions of the divided estate, the 
Civil Court has no jurisdiction to apportion 
the assessment as between the co-sharers 
until the respective portions are separately 
registered and assessed under the provisions 
of Act 1 of 1876. But the respondents do 
not ask for the assessment of the land re¬ 
venue payable by the appellants to the 
Government and as pointed oat by the 
Chief Justice at p. 408 in 24 M L J 405,^ 
which was relied upon by the appellants, 
the apportionment of the assessment as 
between two co-owners does not involve 
any question as to the amount of assess- 
ment as fixed or to be fixed by the Govern, 
ment. That a co-sharer of revenue paying 
estate who pays the whole revenue in 
order to save and does so save the estate 
from liability to be sold by the Govern¬ 
ment for realizing the revenue is by opera- 

1. Muthammal v. Secretary of State, (1913) 24 
M L J 406=1910 68=1913 M W N 307. 


tion of law entitled to a charge upon the 
share of each of his co-sharers for the 
realization of the latter's share of the 
revenue as between the co-sharers, was 
laid down by the Full Bench in 26 Mad 
686,' and as pointed out in 36 Mad 493,* 
even before the amendment of Ss. 82 and 
100, T. P. Act, the burden of paying the 
land revenue is common to the parties 
whose lands are charged with the payment 
of the whole revenue. The liability inter 
S6 of the co sharers of the common burden 
is not dependent on its apportionment by 
the Government, and the question admits 
of no doubt after the amendment of Ss. 82 
and 100, T. P. Act. Further the Revenue 
Court is not competent to apportion the 
liability apart from or prior to separate 
registry of the lands, and this can only be 
done by the Civil Court. It follows there-j 
fore that S. 58 of Act 2 of 1864 is no bar 
to the Civil Court apportioning the liabi. 
lity inter se as between the co-sharers of 
the common burden and the objection to 
the jurisdiction of the Civil Court is unten- 
able. 

It was argued next that on the terms of 
Ex. 11, the deed of gift, the lands of the 
appellants are not chargeable with any 
portion of the peisheusb but the deed does 
not exempt the donee from payment of any 
part of the land tax assessed on the entire 
estate nor does it postpone his liability to 
pay his share of the peisheusb until sepa¬ 
rate registry of his portion as in 38 Mad 
235.^ In fact the deed is silent on the point 
and in the absence of a contract to the con¬ 
trary the sharers are liable to contribute 
rateably. The right of the respondents to 
separate registration of the lands of the 
appellants has since been upheld by tbe 
High Court and Ex. A, the transfer iu 
favour of the predecessor of the resign- 
dents, has no bearing on the question* 
There was no contract to the contrary 
between the parties or their predecessors- 
in-title, and it follows that the appellao^ 
are liable to contribute rateably. 

It was contended next that the liability 
should be fixed with reference to the pei^b* 
cosh of Mallavaram village in which the 
lands of the appellants are si tuate but bo^ 

2. Rajah of Vizianagaram v. Rajah Setrachft*!* 
Bomasikbaraz, (1903) 26 Mad 686 (F B)* 

8. Amman Paruy Kyi v. Pakiam Eaji, (1913) 
Mad 493=16 I C 262. 

4. Qajapathi Kristna Chandra Deo v. 

Oharlu, (1915) 2 A I R Mad 95=2010 4*® 

88 Mad 235=25 M D 7 493. 
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the villages are registered as ODe estate and 
the liability has to be lixed vcith reference 
to the charge on the entire estate. It was 
finally urged that even on this basis the 
amount fixed is not correct but the judg. 
ment of the trial Court shows that the 
value of the shares was assessed with 
reference to their income and though 
exception was taken in the written state, 
ments to the income specified in the sche¬ 
dules attached to the plaints, the objection 
was withdrawn at the trial. The amount 
of contribution has been fixed on the value 
of the shares assessed on the basis of such 
income and it was not shown how the 
amount fixed is not correct. The second 
appeals therefore fail and are dismissed 
with costs fixed at Bs. 200. Leave is 
refused. 

C.R.K./b.D. Appeals dismissed. 


^ A. I. R. 1938 Madras 927 
Leach C. J. and Keishnaswami 
Ayyangar j. 

Official Assignee, Madras — Appellant. 

v. 

P. Suryakantkammal and another — 

Respondents. 

Appeal No. 65 of 1937, Decided on 4th 
May 1938, from Judgment of Wads, 
worth J., Reported in A 1 R 1938 Mad 
175. 

^ Presidency Towns Insolvency Act (1909), 
S. 58 (5) —Powers of Court for committing an 
agent for contempt are not limited by S. 58 
(5)—It has power to commit for contempt per* 
son who deliberately obstructs lawful order of 
Court on insolvent’s behalf : A I li 1936 Jilad 
176=175 I C 543, Betersed. 

It ifl tvroDg to Bay that the High Court's powers 
of oommittiDg for contempt an agent are limited 
by B. 69. The Court bas tbo power to commit an 
insolvent who wilfully obstructs the Court and 
it has inherent power to commit a person who 
ivlth full knowledge deliberately obBtructs the 
lawful order of the Court on his behalf. When 
exercising insolvency jurisdiotion the Court is still 
the High Court: (1897) 1 Ch 545, Bel. on ; 
Alii 1936 Mad 175=175 1 G 543, Reversed. 

CP 926 0 9] 

M. 8. Vaidhyanatha Iyer and K. P. 

Mahadeva Ayyar — for Appellant. 

A. 8. Nataraja Ayyar— for Respondents. 

Leaoh C. J*—This appeal raises a ques. 
tioQ with regard to the right of the Court 
to commit to prison for contempt persons 
who have deliberately aided an insolvent 
Ifi defying an order of the Court lawfully 
passed in the exercise of the insolvency 
jurisdiction. On 15tb September 1936, one 
B. Q, Sundaram Naidu was adjudicated 


insolvent. His assets included a house No. 
45, Guruvappa Cbetti Street, Chintadripet, 
in which he, his wife and his son were 
living. This property was mortgaged to 
one Lakshmi and in the course of the ad. 
ministration of the estate, the Official 
Assignee sold the property to the mort¬ 
gagee. At the time of the sale, the insol. 
vent and his family were occupying the 
upper floor of the house and the rooms 
downstair were in the occupation of ten¬ 
ants. On 3rd May 1937 the learned Judge 
sitting in Insolvency (Wadsworth J.) passed 
an order requiring the insolvent to vacate 
the premises on or before 7th of that 
month. The tenants vacated the room 
which they were occupying and the insol¬ 
vent and his family vacated the upper floor 
but immediately he installed his wife, his 
mother and his son in the rooms down¬ 
stair. On 8th June 1937, the Official 
Assignee complained of this fact in a report 
to the Court. On 19th July 1937, Wads¬ 
worth J. held that the insolvent was play, 
ing with the Court and gave him 24 hours 
to vacate the premises. He failed to comply 
with this order and on 20th July 1937 he- 
was committed to jail for two weeks for 
contempt of Court. The insolvent appealed 
to this Court but his appeal was dismissed 
on 27th July 1937. On 30th July 1937 
the Official Assignee presented a petition 
to the learned Judge stating that the insol. 
vent's wife and others were in possession 
of the house as the agents of the insolvent, 
and asking for an order of the Court direct- 
ing the bailiff to remove them from the 
premises. This application was heard by 
Wadsworth J. on 2nd August 1937. After 
the case bad been called, the learned advo- 
cate who now appears for the respondents,, 
the insolvent's wife and son, appeared in 
Court and having entered an appearance 
on their behalf asked that one week's time 
be given to him to flie an affidavit in 
opposition to the order which the Official 
Assignee was seeking. The time asked for 
was granted and within the time allowed 
the insolvent's wife filed an affidavit in 
which she alleged that there had been an^ 
agreement between her and Lakshmi 
Ammal under which she was to be allowed 
to reside in the house until a sum of Rupees 
3000 which she alleged she had advanced 
to Lakshmi Ammal had been repaid. The- 
learned Judge dealt with the application of 
the Official Assignee on 9th August 1987. 
He did not believe this story and in his 
order stated that be had no doubt that the- 
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wife was acting at the instigation of the 
bushand. Ho held however that ho had no 
power to commit her for contempt of 
Court. }fo coDsidored that his powers of 
comroitting an agent for contempt wore 
limited to the powers conferred hy sub.s. 5 
of S. 08, Presidency Towns Insolvency Act, 
which only refers to the delivery up to the 
Ofhcial Assignee of monies and securities. 
Oil this ground be dismissed the Official 
Assignee’s application, and the present 
appeal is from the order of dismissal. 

Before I discuss the law and the merits 
of the case, I will first deal with an objec¬ 
tion taheo l)y the learned advocate for the 
respondents that no appeal lies. Ho has 
cited the case in 3 Rang 005,^ in which a 
Bench of the Rangoon High Court held 
that S. 8, Presidency Towns Insolvency Act, 
does not allow an appeal from an order 
passed in insolvency unless the order 
comes within 0. 43. R. 1, Civil P. G., or is 
a judgment within the meaning of the 
Letters Patent. This decision has been 
criticised and it is in conflict with the deci¬ 
sion of the Bombay High Court in 40 Bom 
401,^ where a much wider view was taken 
on the question of the right of appeal from 
an order passed in insolvency. It is unneces- 
sary for the purpose of this case to con, 
aider which opinion ought to be accepted, 
because it is clear that the order here 
passed was a judgment within the meaning 
of Cl. 15 of the Letters Patent, Madras. 
The learned advocate for the respondents, 
has also said that the Official Assignee is 
not an aggrieved party within the meaning 
of S, 8, Presidency Towns Insolvency Act. 

I have been unable to follow up why he 
should not be regarded as an aggrieved 
party. He made an application to the 
Court in a matter which concerned the 
administration of an estate in insolvency. 
The Court refused to pass an order on the 
ground that its powers were of a very limited 
nature and the powers which it had, were 
not sufficient to commit an agent where 
the contempt was of an order relating to 
the delivery to the Cfficial Assignee of im¬ 
movable property. The Cfficial Assignee 
says that the learned Judge had power to 
pass an order against the respondents and 
if this is so, he certainly is an aggrieved 
party. The learned Judge erred in his conclu- 
s ion that his power s of committing for con. 

1 . Abdul Gaflor y. Official Assigoee, (1926) 13 

A I B Rang 04=93 I 0 211=3 Rang 606. 

2. Mahomed Haji Easack v. Abdul Rahman.. 

(1916) 2 AIR Bom 279=31 10 607=40 

Bom 461=17 Bom L R 989. 


tempt an agent were limited by Sec. 58, 
Presidency Towns Insolvency Act. The 
Court has the power to commit an insol. 
vent who wilfully obstructs the Court and 
I have no doubt that it has inherent power 
to commit a person who with full know, 
ledge deliberately obstructs the Court on 
his behalf. "When esercising insolvency 
jurisdiction the Court is still the High 
Court. In (1897) 1 Ch 545 ® the Court of 
Appeal in England held that the Court has 
undoubted jurisdiction to commit for con. 
tempt a person who is not included in an 
injunction or who is not a party to the 
action but who knows of the injunction 
and aids and abets a defendant in commit¬ 
ting a breach of it. Rigby L. J. observed 
(p. 553 of the report): 

That there is a jurisdiction to punish for con¬ 
tempt of Court is undoubted. It has been exer¬ 
cised foe a very long time—for longer than any of 
us can remember-and it is a punitive jurisdic¬ 
tion founded upon this, that it is for the good, 
not of the plaintlS or of any party to the aotlon, 
but of the public, that the orders of the Court 
should nob be disregarded, and that people should 
not be permitted to assist in the breach of those 
orders in what is properly called contempt of 
Court. It is astonishing to me to find that jurisdic¬ 
tion questioned at this date. 

There can be no doubt in this case that 
the insolvent’s wife and his son are deli¬ 
berately obstructing a lawful order of the 
Court and are doing so at the instigaticD 
of the insolvent. The son who is respon¬ 
dent 2 in this appeal is not mentioned in 
the learned Judge’s order, but be is 
exactly in the same position as his mother 
and has relied on his mother’s affidavit- 
As both respondents have with full know¬ 
ledge of the position acted in deliberate 
deflance of the Court's order, I am of opi¬ 
nion that they are liable to be oommitt®^ 
for contempt. In view of the fact that the 
learned Judge did not pass an order against 
them, I think however that they may 
given a short period to vacate the pr®* 
mises. My learned brother agrees withth® 
views I have expressed and we pass this 
order: The respondents will vacate the 
premises known as No. 45 GurovapP® 
Chetti Street, Chintadripet, Madras, ^7 
Monday 9bh May 1938, failing which the? 
will be committed to prison for a 
night for contempt of Court. The 
Assignee is entitled to his costs, which w® 
fix at Bs. 100. 

c.r.k./d.s. Order accordingly ;^ 

8. Seaward v. Paterson. (1897) 1 Oh 6*6^ 

L J Ch 267=76 L T 216=46 W R 610' 
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A. I. R. 1938 Madras 929 
Varadachariar and Horwill JJ. 
Siddavarapu Ramalinga Reddy 

— Appellaot. 

V. 

Rachapuii Ramalivgam Setty and 

another — Respondents. 
Appeals Nos. 310 of 1934 and 197 of 
1935, Decided on 25th March 1938. 

ta) Partnership—Lease obtained by partner* 
ship for definite period — B becoming partner 
— Parties intending that partnership should last 
as long as duration of lease — No provision in 
lease for renewal — Cne partner A shortly be* 
fore termination of old lease obtaining fresh 
lease of same land openly in competition with 
others *— B held could not claim interest in 
new lease or claim it to be treated as asset of 
old partnership, 

Iq the caiio of partners, the Indian Legislature 
bas nowhere indicated an intention to enact an 
absolute rule of law or an irrebuttable presump* 
(ion that renewal of lease obtained by one of them 
enures for benedt of other. Except in cases other¬ 
wise specially provided for by statute, a construe* 
tive trust can be held to arise only if the conditions 
of 5.83 or S. 90, Trusts Act, are satisfied. Inothet 
words it must be shown that one of the partners 
has 'availed himself of his character’ to gain an 
advantage or that the partner bas gained an ad* 
vantage by entering into a transaction in which 
'his own interests are or may be adverse’ to those 
of the other partners. It may be that the clandes* 
tine ohacactec of the transaction is not an essential 
feature but the circumstance of concealment is 
material as leading to the inference that the part¬ 
ner w.a3 “taking advantage” of his position. The 
equity arising from the fiduciary obligation or duty 
subsisting between partners cannot be extended to 
cover every transaction entered into by one of them 
merely on the ground that there is some conne* 
xion between the partnership and the transaction 
complained of; it must be shown that the trane- 
action wae within the scope of the partnership or 
part of tho business of the partnership or an un¬ 
dertaking in rivalry with the partnership or 
Indeed connected with it in any proper sense : 
•Case lav) reviewed. [P 935 C 1,3; P 936 0 1] 

A partnership bad obtained a lease for mica 
mining for a definite period. There was no provi¬ 
sion for the renewal of the lease. One B became a 
partner with knowledge of the conditions of the 
lease. It was intended by the parties that the 
partnership should last as long as the duration of 
the lease wblob was for a definite period. Shortly 
before termination of the lease, a partner A obtain* 
ed a fresh lease of the same land for himself. 
This lease was obtained by him in competition 
with other persons and It was not any considera¬ 
tion arising ont of the old lease that enabled him 
to obtain the new lease. The negotiations for 
the new lease were carried on by him openly and 
no advantage was clandestinely obtained. The 
other partner B claimed an interest in the new 
laaaa and insisted that it shonld be treated as part 
*4)1 the assets of the old partnership : 

Held that In obtaining the renewal the partner 
^ ooald not be said to have availed himself of bis 
-oharaoter or of the advantage of the old lease, 
^rtbee, as the lease was for a definite period it 
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could not be suggested that in the matter of the 
new lease .f placed himself in a position of con¬ 
flict of duty and interest. Hence B was not 
entitled to claim an interest in the new lease or 
to insist that it should be treated as part of the 
assets of the old partuer&hip. [P 937 C 1] 

(b) Partnership Act (1932), S. 53 —Partner¬ 
ship consisting of A and D carrying on mining 
business — Shortly before termination of lease 
and partnership A taking new lease of same 
land and sending notice to settle accounts of 
partnership which was terminating — £ refus¬ 
ing to do so and obstructing .-f in working 
mine by using boiler which they were previ¬ 
ously using — B held could not take advantage 
of S. 53 and A held entitled to damages. 

A partuorsbip cousistiug of A aud B aud carry, 
iog OD mining business had a lease for certain 
period. Shortly before termination of the lease, A 
obtained a fresh lease and sent a notice to D as. 
secting that the new lease was his own and asking 
him to come and settle the accounts of tho part¬ 
nership which according to A was terminating 
with the termination of the lease. By his reply JB 
denied that tho partnership was to come to an 
end and claimed that the new lease should be 
treated as one acquired for the benefit of tho part¬ 
nership. As .1 disputed this claim, B refused to 
agree to a settlement of the accounts of tho part¬ 
nership and obstructed A from working the mine 
by using the boiler which they bad theretofore 
been using : 

Held that to permit B In such circumstances to 
rely on 8. 53 woold amount to allowing him to 
take advantage of bis wrong. But for the provi. 
sion in S. 63, A, oven as a common owner, was 
entitled to use the property subject to accounting 
to his co-owner for his share of the profits made 
by the use of the common property. Hence the 
obstruction caused by B was unlawful and enti¬ 
tled A to claim damages : 18 Cal 20, Bel. on. 

(P 938 C 1] 

Advocate-General, K. Krishnaswamy 
Iyengar and A. K. Sreeraman — 

for Appellant, 

S. Srinivasa Iyengar, K. Umamahes- 
waran, R. Venkatasubba Rao and 
Alladi Ramaswamy^/or Respondents. 

Yaradaohariar J.—These appeals may 
conveniently be dealt with together, as 
was done in the Court below. In May 1929 
the appellant, who was defendant 1 in both 
the suits, became a partner with the plain¬ 
tiff in a mica mining bnsinesa which the 
latter had been carrying on for some years. 
When the plaintiff started that business in 
1924, he bad two partners, namely defen. 
dant 2, who was entitled to a foor annas 
share and P. W. 3 who was entitled to a 
six annas share. Defendant 2 was only a 
working partner while plaintiff and F. W. 3 
were the capitalist partners. Among the 
lands which they took on lease for the 
purpose of opening mica mines in conne- 
zioD with that bosioess, was a block of land 
obtained onder £z. B for a term of five 
years from 7tb October 1926, On a por. 
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tion of tho land covered by thU lease, they 
bad opened a mine which they named the 
Nityal<alyaui Mine. For one reason or an. 
other, it was not possible for some years to 
work this mine to the best advantage; and 
in December 1928. P. W. 3 left the con. 
corn, assigning his six annas share (by 
IjX. D) to the plaintiflf. The parties have 
put forward different versions as to the 
reasons that led to the plaintiff and defen. 
dant 1 becoming partners in 1929. It is no 
doubt noteworthy that under this arrange¬ 
ment defendant 1 agreed to advance the 
whole capital required for the working of 
tho mine and to repay the moneys which 
the plaintiff bad so far invested. But we 
agree with the lower Court that the ar. 
rangement was not the result of any finan. 
cial difficulties of the plaintiff. This 
question does not however seem to us to be 
one of much importance, except as bearing 
upon a suggestion of defendant 1 that he 
accepted such an onerous obligation only 
because it was represented to him at the 
time and he was led to expect that the 
lease under Ex. B would be renewed or 
extended and that the partnership business 
would be continued even for a further 
term. When defendant 1 became a part¬ 
ner, defendant 2 sank into the position of 
a person remunerated by a share of the 
profits, it being expressly provided in Ex. 
M that be should not be liable for losses. 

On 10th June 1930, the plaintiff obtain, 
ed (under Ex. E) a fresh lease of most of 
the lands covered by Ex. B, for a term of 
10 years commencing from the date of the 
termination of the lease under Ex. B. One 
of the principal questions for decision in 
the appeals is whether the defendants are 
entitled to claim an interest in this new 
lease. In August and September 1930, the 
position was left hazy, each party suspect, 
ing the other and neither of them taking 
up a definite position. Early in October 
1930, the plaintiff sent a notice (Ex. K) to 
defendant 1 asserting that the new lease 
was his own and asking him to come and 
settle the accounts of the partnership 
which according to the plaintiff was ter 
minaling on 6th October 1930 with the 
termination of the lease under Ex B By 
his reply (K.2) delendant 1 denied 'that 
the partnership was to come to an end on 
6th October 1930 and claimed that the 
lease under Ex. E, should be treated as 
one acquired for the benefit of the partner, 
ship. As the plaintiff disputed this claim, 
defendant 1 refused to agree to a settle. 


ment of the accounts of the partnership 
and on the night of 6th October 1930 
obstructed the plaintiff from working the 
mine by using the boiler which they had 
theretofore been using. The plaintiff sought 
the aid of the magisterial authorities; but 
as they passed an emergent order restrain- 
ing both parties from using the boiler or 
working the mine for a period of two 
months, the plaintiff instituted two suits 
on 24th November 1930, 0. S. No. 67 of 
1930 (out of which A. S. No. 197 of 1935 
arises) (or tb© taking of the accounts of ths 
partnership on the footing that it had 
come to an end by efflux of time on 6th 
October 1930 and 0. S. No. 68 of 1930 
(out of which A. S. No. 310 of 1934 arises) 
for a declaration that the defendants were 
not entitled to claim any interest in the 
new lease, Ex. E, and for an injunction 
restraining them from interfering with the 
plaintiffs working of the mine. He also 
claimed damages in respect of the losssos- 

tained by reason of defendant I’s obstruc¬ 
tion. 

Defendant 1 denied that the partnership 
between him and the plaintiff bad come to 
an end on 6th October 1930. He had bow- 
ever no objection to the Court declaring 
the partnership dissolved, if accounts were 
to be taken on the footing that the new 
lease also formed part of the assets of the 
partnership. He disputed the plaintiff’e 
claim to damages and also contended that 
the amount claimed was excessive. Defen¬ 
dant 2 had entered into a partnership 
arrangement with the plaintiff in respect 
of the new lease on 27th September 1930 
(Ex. J). But, for some reason, he seems to 
have taken sides with defendant 1 when 
the disputes between the plaintiff a^d 
defendant 1 commenced. He accordingly 
filed written statements supporting defen* 
dant 1 in his main contentions. Tb® 
learned Subordinate Judge held that tbfr 
partnership between the plaintiff and the 
defendants terminated by effiux of time on 
6th October 1930 and that the defendants 
were not entitled to the benefit of the new 
lease obtained by the plaintiff under Bn* 

He accordingly directed accounts to b® 
taken in 0. S. No. 67 of 1930 in the terms 
asked for by the plaintiff. In 0. S. No. 68 
of '1930 he gave the declaration and 
injunction prayed for; he also dirMt» 
defendant 1 to pay damages to the plaintiff 
ftt the rate of Es, 1600 per mensem ffo® 
7th October 1930 to 17th April 1931 when 
the plaintiff was enabled to work themtne 
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in coDBeqnence of his appointment as 
receiver. Against the decrees passed in the 
above terms, defendant 1 has preferred 
these appeals. 

The only point raised in A. S. No. 197 
of 1935 is, that the Court below should 
have directed accounts to be taken on the 
footing that the lease under Ex. £ formed 
part of the partnership assets. As this 
question arises for decision even in A. S. 
No. 310 of 1934, the decision on that point 
in A. S. No. 310 of 1934 will govern A. S. 
No. 197 of 1935 also. The learned Advo- 
cate.General, who appeared for the appel. 
lant, criticized some portions of the lower 
Court's judgment dealing with the defen. 
dant’s version as to what happened when 
the partnership under Ex. M was entered 
into and when the new lease under Ex. E 
was obtained. But, as he did not seriously 
question the conclusions reached by the 
Court below on these points and as we are 
in substantial agreement with those con¬ 
clusions, it will be sufficient to deal briefiy 
with this part of the case. 

In the reply notice (Ex. E-2) as well as 
in his pleadings and evidence in these suits, 
it was defendant I's case: (a) that even in 
May 1929 the plaintiff represented to 
defendant 1 that the landlords would grant 
a renewal or at least an extension of the 
term of the first lease and it was on this 
understanding and by reason of that repre- 
seotation that defendant 1 entered into the 
partnership with the plaintiff; (b) that 
some time before the middle of 1930 there 
was an arrangement between the parties 
that in the new lease to be obtained they 
should have the same rights as in the old; 
(o) that in the matter of obtaining the new 
lease, the plaintiff negotiated on behalf of 
all the old partners, and (d) that when on 
9bh June 1930 defendant 1 went to the 
lessor’s house, the plaintiff sent him away 
saying that in connexion with the new 
lease be would conduct himself as before 
and thus prevented defendant 1 from com. 
peting for the new lease. The plaintiff 
denied these allegations. We agrM with 
the Court below that on these points the 
plaintiff's case is substantially true. 

It is significant that no reference is made 
ic Ex. M to the contingency of a renewal 
of the lease or of the extension of Its term 
or to any other lease being taken; and in 
this respect it is in marked contrast with 
Ex. A. There can be little doubt even on 
defendant I’s own evidence, that if the 
business was to be continued after the ter. 


minatioD of Ex. B, be expected this to be 
done on revised terms, especially in the 
matter of ‘advances’ (referred to by the 
witness as pettubadi). Defendant I's con¬ 
duct in connexion with Ex. Y is also 
significant. In respect of contracts of sale 
with the Madras Mica Company, the prac¬ 
tice was to enter into annual contracts; 
but Ex. Y was expressly limited to a period 
of about two months ending with 6th 
October 1930. The contemporaneous letter 
Ex. G6 explaii^s the reason for this course 
to be that the partnership wa^ to expire 
on 6tb October 1930. On the same date as 
Ex. Y, the plaintiff entered into another 
contract (Ex. Z) for sale of mica to the 
same Company for one year commencing 
from 7th October 1930 and Ex. GG, states 
that the plaintiff and defendant 2 were the 
only two people interested in this new 
contract. Defendant 1 is of course not a 
party to Exs. Z and GG ; but these docu- 
ments (read with the evidence of P. W. 7) 
are important as showing that plaintiff 
never concealed his ideas or intentions in 
the matter and it is difficult to believe that 
defendant 1 would not have become aware 
of them about this time. Even ignoring 
Exs. Z and GG, defendant 1 is not able to 
explain why (consistently wibhbishypothe. 
sis), Ex. Y came to be limited to the period 
ending with 6th October 1930. We are not 
prepared to accept his story that the mat¬ 
ter of the contract Ex. Y was not talked 
over between the partners beforehand and 
that it was only when be signed Ex. Y 
that he noticed the limitation of the period 
to 6tb October 1930. Defendant 2 deposes 
that it was talked over beforehand; and 
though no question was put to the plaintiff 
on this point, we accept the statement of 
defendant 2 as according with the pro- 
babilities. It must be remembered in this 
connexion, that defendant 1 admits that as 
early as on 11th June he became aware of 
the new lease having been obtained by the 
plaintiff. If, as he says, it was the original 
understanding or at least the arrangement 
in June 1930 that even after 6th October 
1930, the partnership business should be 
continued, it is difficult to believe that 
defendant 1 would have agreed to or ac¬ 
quiesced in the course adopted by the 
plaintiff in oonnexion with Exs. Y and Z. 
Bead in the light of the above considers, 
tiona, Ex. H dated 4th August 1980 is also 
instyrnctive. Defendant 1 refers therein to 
'doubts* arising in bis mind and asks defen. 
dsnt 2 whether anything has been mooted 
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in respect rf defendant Ts share in the 
new lease, Ifeadds: 


Let take tbeir own course in future. 

V.'itliin thu'C two months, please see thatasmucli 
quantity as post-iblo is extracted. 

Thi.s doubt and query and the further 
su^’Sestion are more consistent with the 
hypothesis that between June and August 
1930, defendant 1 was only expecting that 
the plaintiff would moot the subject of a 
new contract of partnership in connexion 
with the work to be done under the new 
lease than with the view that he believed 
that ho had an interest as of right or by 
virtue of the old partnership in the new 
lease or in the business to be done under 
it. The oral evidence as to the events that 
happened in connexion with the obtaining 
of the new lease is not very satisfactory 
and we are constrained to say that the 
wholo truth has not been disclosed. We 
are not prepared to believe defendant Is 
version as to what happened on the morn, 
ing of 9th June, in the lessors’ house. We 
are also not prepared to believe that there 
was no real competition in the matter, on 
behalf of Rami Eeddi. It is difficult to 
believe that Narasa Reddi and Mr. Sivara- 
miah (a leading vakil) would have come to 
the house of the lessors on the 9th morn, 
ing on behalf of Rami Reddi, if the latter 
had no serious proposal to make. Nor are 
we convinced as to the truth of the story 
(though it is spoken to by P. W. 6) that 
when the lessors went to Mr. Sivaramiah’s 
house that afternoon, Rami Reddi who bad 
admittedly come there had no serious pro. 
posal to make. Even if we accept Rami 
Reddi’s version that he did not proceed 
further because of his fear of a dispute 
with the plaintiff, it is sufficient to show 
that Rami Reddi did compete or intended 
to compete up to a particular stage. 

We are not much impressed with the 
argument of the learned Advocate.General 
that the terms of Ex. E are less onerous to 
the lessee than those proposed in the draft 
of the 7th (Ex. 0) and that accordingly 
there could have been do competition from 
others between the 7th and the 10th. The 
amount payable is no doubt reduced from 
12 thousand to 10 thousand, but unlike 
Ex. 0, Ex. E makes the whole amount 
payable by 7th April 1932 and does not 
give the lessee the option of throwing up 
the lease at the end of S years so as to 
avoid liability for one half of the rent. It 
must also be noted that Ex. E excludes 
all lands fit for cultivation and as explained 


by the plaintiff it is on this very ground 
that one of the lessors refused to complete 
Ex. 0. We are not therefore satisfied that 
the terms of Ex. E are less onerous than 
those in Ex, 0. 

While we are satisfied that Rami Eeddi 
did compete with the plaintiff in connexion 
with the lease of June 1930, it is not easy 
to decide what exact part defendant 1 took 
in that connexion. We are on the whole 
inclined to agree with the lower Court 
that defendant 1 must have been acting 
with Rami Reddi and his friends. It is 
clear from the evidence that defendant 1 
and Rami Reddi were on very friendly 
terms and were jointly interested in several 
concerns. It is also clear that on several 
occasions the plaintiff had reason to suspect 
that defendant 1 was siding with Eami 
Reddi in the disputes between the plaintiff 
and Rami Reddi arising out of the business 
of the Lakshmiprasanna Mine which Rami 
Reddi and the plaintiff owned in common. 
While it may not be that there was serious 
estrangement between the plaintiff and 
defendant 1 on this score before tbs 
beginning of 1930, it seems reasonably 
certain that after April-May 1930. the 
relations were not by any means so cordial 
as to lead the plaintiff to desire the con« 
tinuance of further business relations with 
defendant 1 after the termination of the 
existing partnership. We have already 
stated it as our conclusion that we are not 
satisfied that the plaintiff agreed to or did 
in fact negotiate the new lease on behalf 
of defendant 1 also. If in these oircum* 
stances defendant 1 was not merely aware 
of the attempts of various parties to get a 
new lease of what he knew to be a pro* 
fitable mine but did in faot go to the lessors 
house on 9tb June, it seems to us more 
likely that he was co-operating with Baffli 
Reddi 8 party and expected the matter to 

be talked over in Mr. Sivaramayya’s house 

that afternoon. Before leaving this part of 
the case, we may note that certain letters 
relied upon by defendant 1 as bearing on 
some of the questions of fact above dis* 
cussed were rejected by the lower Court 
as not reliable and the learned Advocate- 
General has not asked us to oonsider those 
letters. 

Before us, the appellant’s claim 
mainly supported on the ground tbati 
independently of any contract or und^ 
standing between the parties and ap^ 
from any proof of misconduct of thepl*^' 
tiff or improper use of his position m eon- 
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nexion with the procuring of the new lease, 
defendant I was entitled to the benefit of 
the new lease on the principle of equity 
embodied in S. 88, Trusts Act. Founding 
himself on an observation of Warrington J. 
in 11905 ) 1 Ch 620 ^ at p. 625 , and on 
certain remarks of Lord Lindley in his 
treatise on the Law of Partnership, the 
learned Advocate-General contended that 
when part of the assets of a firm consists 
of leasehold premises one partner cannot 
take a new lease of those premises and 
then insist on keeping that for his own 
benefit.’ He also relied on the statement 
of the law in Halsbury’s Laws of England 
(Edn. 2 Vol, 24 , Title ‘Partnership’ S. 863 ). 
On the other side, it was maintained that 
the rule of equity was not ‘absolute* in the 
sense contended for on behalf of the appel¬ 
lant, that the equities depended on the 
facts and circumstances of each case and 
that a person claiming such equities must 
(in the terms of S. 88, Trusts Act) show 
either that one of the partners has 'availed 
himself of bis character' to gain an advan¬ 
tage or that the partner has gained an 
advantage by entering into a transaction 
in which ‘his own interests are or may be 
adverse’ to those of the other partners. The 
learned counsel for the plaintiff contended 
that properly understood, the English au- 
tborities are not at variance with the rule 
embodied in S. 88 which leaves the ques¬ 
tion to be decided on the circumstances of 
each case; but he added that even if they 
should be found to lay down a stricter rule, 
this Court has only to apply the law as 
laid down in the Trusts Act: 9 Bom L R 
606 ^ at page 629 . 

It may be conceded that as regards 
renewals obtained by 'trustees', the prioci. 
pie of equity in favour of the cestui que 
trust was laid down in unqualified terms 
in Wh. & Tud. Leading cases^ and the rule 
has ever since been adhered to. It is 
also true that in some of the authorities 
dealing with partners, the equity in favour 
of coparceners is considered to rest on an 
extension of the principle in Wh. Sc Tud. 
Leading oases,^ and it has been some, 
times stated in unqualified terms. But in 
view of the fuller disoussion of the ques. 
tioQ by the Court of Appeal iu (1903) 2 
Oh 40* and by Parker J. (as be then wa s) 
T. fievan v. Webb, (1905) 1 Cb 620=74 uTCh 
800=93 L T 393^68 W B 661. 

9. BaMnall v. BBmailjl. (1907) 9 Bom L B 606. 
8. Keeob v. Baodford, Wh. A Tad. Leadlog oases. 
4. In re Bias ; Bias v. Bias, (1908) 3 Oh 40=72 L 
J Oh 478=88 Xi T 408=61 W R 604. 


in (1907) 1 Ch 195,® it does not seem to us 
right to take observations in any single 
case as an exhaustive statement of the 
rule or divorce such observations from the 
circumstances of the particular case. In 
(1857) 44 E R 593,'^ which Lord Lindley 
regards as important in that it shows that 
the equity is not confined to cases where 
the partner acts clandestinely. Turner L. J. 
observed that the authorities do nob war. 
rant the position 

that in no caso can a partner during the coDtinu* 
anca of a partnership contract for a new lease to 
be granted to himself of property which is in lease 
to the partnership, without the new lease being 
held to be subject to trusts for the benefit of the 
partnership. 

The learned Lord .Justice added; 


In order to give validity to such a transaction 
all the parties ought to be placed upon an equal 
footing. 

Note also the observation of Sir William 
Grant in (1810) 34 E R 115' at p. 121 on 
the renewing partners placing the other 
partner ‘on equal terms with them’. This 
way of stating the rule was evidently due 
to the fact that Turner L. J. took the 
principle of the decision in such cases to 
be ‘the confidence which subsists between 
partners’ and Sir Williams Grant laid 
stress on the unfair advantage which any 
other view would give to the partner who 
had obtained the renewal. But another 


principle of decision which has been em. 
phasised in some cases is that one put by 
Knight Bruce L. J. in the course of the 
argument in (1857) 44 E R 593*^ in the 
following words: 

Does not the application of the rule depend on this 
—who were entitled to the interests, the existence 
of which gave facilities for obtaining a new lease. 

In the application of the latter princi¬ 
ple, something amounting to a presump¬ 
tion of law seems to have grown up in 
England—at first applied to cases where 
the lease was renewable by contract or 
custom bub later extended even to leases 
not BO renewable-tbat the renewal was 
obtained only because of the old lease. 
Thie conception was in (1728) 2 P W 611 
embodied in the phrase as to ‘coming from 
the same root’. In (1849) 41 B R 1278 
at p. 1280, the Lord Chancellor o bserved ; 

FTGtTffi^. Owen (1907) TCh 195=76 LJOh 
92=98 L T 6=28 T L R 91. 

6. Clegg v.Edmon80D,(l867) 2GLJOh673—8 De 
G M A G 787=3 Jur (N 8) 299=44 B B 693. 

7. Featheretonbaegh Fenwick, (1810) 17 Vee 
Jon 398=11 B B 77=84 E B 116. 

8. Rakeetraw v. Brewar, (1738) 2 P W 511—Bel 
Ch Oa 66=MoBeley 189=34 B B 839. 

9.01eggv.PiBhwlok,(l849) 1 

H A P W 890=19 L J Oh 49=41 E B 1278. 
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Ibe old loase was the foundation of the new 
case the tenant-right of renewal arising out of 
the old lease giving tho partners the benefit of the 
now loa.c ; at least the law assumes it to be so 
\ihe italics arc ours), ’ 

III (1857) 44 E K 954^'* at p. 960. Tur. 
ner L. J. himself referred to the renewed 
interest becoming subject to the quasi trust 
because the quasi trust attaching to the 
possession of the surviving partner ‘draws 
with it the beneht resulting from the 
possession held by the surviving partner 
In (1903) 2 Ch 40^ at p. 56. Collins M. R.’ 
stated the foundation of some of these 
cases to be the theory that 
a rcnowal must be looked on as an accretion to 
or graft upon the original term arising out of the 
good will or quasi tenant right annexed thereto. 

now this presumption or theory came 
to bo applied oven to cases where the origi. 
nal lease itself gave no right to renewal 
(by contract or custom) is explained in 
Ashburner’s Principles of Equity. Edn. 2, 
p. 309. Adverting to the former custom 
among large landholders or ecclesiastical 
bodies, the learned author observes; 

The owners of such a lease had no legal claim 
to a renewal but they had a hope or expectation of 
It. derived from and based upon their ownership 
of the original lease. 

and it is added in the footnote that 'this 
hope or expectation was sometimes des¬ 
cribed as a tenant right': see the distinc. 
tion between college leases and private 
leases adverted to by Warrington J. in 
(1905) 1 Ch 620^ at p. 627. The distinc. 
tion made in the English cases, see (1905) 

1 Ch 620,^ between renewals’ and ‘pur. 
chases of the reversion’ shows that it is 
not merely the ‘incapacity’ arising from 
fiduciary position but also the presumption 
above referred to that accounts for the 
terms in which the rule as to renewals 
obtained by one of the partners has been 
stated in most of the English cases: see 
observation of Romer L. J. and areumAnf 
of counsel in (1903) 2 Ch 40^ at page 53 

The question was discussed at some 
length before the Court of Appeal in (1903) 

2 Ch 40. in connexion with the claim of 

certain tenants-in-common (including an 

infant) to a renewal obtained by another 

tenant.in.common. Collins U. R. divided 

the cases mto those where ‘the presumption 

of personal incapacity to retain the benefit 

18 one of law and cannot be rebutted’ and 
those which rest on xV ^ 

a renowal must be looked on nf that 

graft upon the orS 


Referring to mortgages, joint tenants and 
partners, the Master of the Rolls observed 
that in their case 'there is no presumption 
of law but at most a rebuttable presump, 
tion of fact aod he referred with evident 
approval to (1808) 12 R R a mort. 
gagees case where Lord Manners held 
that there %va3 no basis for the presump, 
tion or in any event it was rebutted. On 
p. 58, he added that where a person is not 
under a personal incapacity to take a bene, 
t, he 13 entitled to show that the renewal 
was not in fact an accretion to the original 
term. Romer L. J. referred (on p. 60) to 
dicta of Judge’s’ and ‘statements in text, 
books which might lead to the 'supposition 
that if any person only partly interested 
in an old lease obtains from the lessor a 
renewal he must be held to be a construe. 
tive trustee of the new lease’ and added 
that the authorities when examined care, 
fully do not support any such general pro. 
position. He groups in dififerent categories, 
he cases where the renewal has been held 
to be in trust for others, and refers in 
particular to the instances whereon grounds 
of public policy’ the person obtaining the 
renewal is not allowed to rebut the pre¬ 
sumption that in obtaining the renewal he 
acted in the interests of ail persons in- 
terested in the old lease. Where the person 
obtaining the renewal has not clearly ocen* 
pied a fiduciary position, the learned Lord 

Justice stated the result of the authorities 
to be 

that a person renewing is only held to be a con- 
Btructive trustee of the renewed lease, if in respect 
« J ^ J a occupied some special posillon 

D owsd by virtue of that position a duty towards 

the other persona interested. 

Dealing with partners he observed (on 
p. 61) that a partner “clearly owes a doty 
to his co-partners not to acquire any spe¬ 
cial advantage over them by reason of hie 
position and if by virtue of his position a 
partner obtained a renewed lease “he will 
be held to have acquired it on behalf of all 
the partners”. Romer L. J. then goes on 
to quote (without disapproval) the obser- 
^Jtions of Turner L. J. in (1857) 44 B B 
fnL extracted). In (1907) 1 Oh 

iu J- (as he then was) clarified 

the position under the English authorities- 
The principle in Wh. & Tud., Leading 
oases* he observed 

depends partly on the nature of leasehold 
party and partly on some fiduciary relationship of 
uty eyiatlpg on the part of the person whom it ^ 


L J Oh 3«=6 W 


11. Nesbitt V. Tradenniok, (1808) I Ball & B i9^ 
lasRi. ' 
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sought to declare a trustee towards the persona 
who seek to have the trust declared. 

As regards the ‘personal incapacity' of 
"the person obtaining the renewal to keep 
the benefit for himself, he distinguished 
between the cases where he is allowed and 
those in which he is not allowed to show 
that in spite of the nature of the property, 
there is in the particular circumstances 
nothing inequitable in his claiming the 
renewed lease for his own benefit”. After 
referring to the judgment of Collins M. R. 
in (1903) 2 Ch 40,^ the learned Judge 


added that 

when once the fiduciary relationship or duty is 
established on tbo pact of the person obtaining the 
renewal, the onus of proving that there is nothing 
inequitable in his claiming to retain the benefit 
for himself tests with him. 

The implication of this judgment clearly 
is that except in the case of trustees, there 
is no irrebuttable presumption in support 
of the equity: A I R 1932 Bom 240.^^ 

Jt only remains to refer to (1906) A C 494^^ 
as establishing that the equity arising from 
the fiduciary obligation or duty subsisting 
between partners cannot be extended to 
cover every transaction entered into by 
one of them merely on the ground that 
there is some connexion between the part- 
nership and the transaction complained 
of; it must be shown that the transaction 
was ‘within the scope of the partnership’ 
or “part of the business of the partnership 
or an undertaking in rivalry with the 
partnership or indeed connected with it in 
any proper sense”. On a review of the 
relevant English authorities, it seems to us 
that the statute law in India has not sub. 
otantially deviated from the rules of the 
English law, though here and there some 
elight differences may result from the way 
in which particular cases have been dealt 
with in the Indian enactments. It will be 
noticed that some cases of constructive 
trusts have been provided for in _S. 88 
while other cases have been dealt with in 
a. 90, Trusts Act. "While acquisitions by 
mortgagees have generally been dealt with 
in 8. 90, Trusts Act, one special class of 
acquisitions, viz. renewals of leases by mort- 
^agees, has been provided for in S. 64, 
X P. Act, which gives the mortgagor the 
'benefit of the new lease in the absence of 
a contract by him to the contrary : ssc 
•also Ulus, (d) to S. 3, Specific Belief Act. 
As regards renewals obtained by a tenant 

12. fiabanl Saltoo v. Bulba Qovmd, 

AIR Bom 210=137 1 0856=84 Bom L B367. 
48. Trimble v. Goldberg. (1906) A 0 494=76 L J 
P 0 92=96 Ii T 168=22 TLB 717. 


‘for life’ Ulus, (a) to S. 90, Trusts Act, pro¬ 
vides in unqualified terms that the person 
so renewing “holds the renewed lease for 
the benefit of all those interested in the 
old lease”. It is not clear whether it was 
the deliberate policy of the Legislature to 
enact an 'irrebuttable' presumption or rule 
of law in the case of tenants for life; if it 
was, it must be attributed to the adoption 
of the special principle stated in (1903) 2 
Ch 40* at p. 56 that tenants for life 

cao take odI; what the will or settlcDieDt under 
which they make title gives them .... and that 
their rights to such accretion are those which they 
have in tbo term and no greater and terminate 
with their life. 


In the case of partners, the Indian Legis¬ 
lature has nowhere indicated an intention 
to enact an absolute rule of law or an irre. 
buttable presumption in respect of renewals 
obtained by one of them. It is not without 
significance that Ulus, (d) and (e) to S. 88 
refer only to cases where the partner uses 
funds belonging to the partnership or clan, 
destinely stipulates for a personal benefit 
in a transaction negotiated by him on 
behalf of himself and his co-partners. Simi. 
larly, Ulus, (a) and (b) to S. 258, Contract 
Act, only referred to cases in which the 
partner acted without the knowledge of his 
CO- partners or obtained a secret commis¬ 
sion. It may be, as observed in Lindley on 
Partnership that the clandestine character 
of the transaction was not an essential 
feature’ of the decisions in (1810) 34 E E 
115^ and (1849) 41 B R 1278,® but as 
pointed out in 51 Cal 299’* at p. 302, the 
circumstance of concealment is material as 
leading to the inference that the partner 
was taking advantage’ of his position. 
Even the Indian Partnership Act of 1932 
has not enacted or adopted any irrebut- 
table presumption in respect of renewals 
of leases by a co-partner. The decisions of 
the Judicial Committee in 5 Cal 198 
(before the Trusts Act) and in 63 M L J 
116’® show that except in cases otherwise 
specially provided for by statute, a con- 
struotive trust can be held to arise only if 
the conditions of 8.88 or 8.90, Trusts Act, 


satisfied. 

)ealing with the first part of 8. 88, the 
rned Advocete-General argued that in 
dying it to cases of ren ewa ls of leases , 

Nftgendtabala Daei v. Dlnanath Mahl6b,(1924) 
11 AlE PC 84=61 Cal 299=611 A 24 (PC). 
KlBhandatt Bam »• Mumtaa All; (ISM) 6 
198=6 IA 146=4 Bar 17=5 0 L B 213 (PC). 
Borabiee ». Dwarkadaa Banohhoddaa, (1982) 
19 A I B P 0 199=188 1 0 657=691 A 866— 

d8 MLJU6 (PO). 
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■AO must in tiie li^ht of tlie English autho- 
ntios at raii-o a presumption that in 
uhtaminp !iio renewal, the partner ‘availed 
himsol; of hj.s character' or of the advau. 
tage <■{ tiie old lease. It is didicult to say 
tliat ;ij the circumstances existing in this 
com.try, a general presumption to the 
ft hove eOcefc will be justified in cases where 
the lease is not renewable by contract or 
custom. We do not however pause to con. 
sider this point further because the facts 
in the present case are sulUcient to rebut 
such presumption if any. The evidence 
shows that far from imagining that the old 
ease gave the plaintifT any particular claim 
for a renewal, the landlord started nego- 
tiations with one Venkatakrishnayya for 
a new lease. Even after the plaintiff 
approached them for a new lease, they had 
no hesitation in entertaining Rami Reddi's 
oiler to negotiate for a lease for himself. 
Though wo have no satisfactory evidence 
as to the terms offered by the competitors 
or as to the reason for their failure to 
secure the lease, the evidence establishes 
that it is not any consideration arising out 
of the old lease that enabled the plaintiff 
to ol)tain a new lease. The plaintiff asserts 
and P. W. 6 admits that the plaintiff asked 
for the new lease for himself and was 
given the same accordingly. The negotia. 
tions were carried on by the plaintiff openly 
and no advantage was clandestinely ob. 
tained. The learned Advocate.General sug. 
gested that the plaintiff must be regarded 
as the ' managing partner ’ and the observa- 
tions in (1857) 44 E R 593*’ as to the posi. 
tion of a managing partner should be held 
applicable here. This suggestion is opposed 
to the provision in Ex. M vesting the 
management jointly in the plaintiff and 
defendant 1; and there is nothing in the 
■ evidence to suggest that the plaintiff took 
a more prominent or important part than 
defendant 1 in the management of the 
affairs of the partnership. 

An attempt was made to argue that the 
admUted user of the new patta (obtained 
by the plaintiff from Government on 13th 
July 1930) for the deposit of Rs. 500 which 
had been made under the former lease 
amounted to the plaintiff availing himself 
of the advantage of his old position This 
seems to us an unsubstantial or far-fetched 
argument. For one thing, such user in July 
1930 cannot affect the character of a new 
lease obtained m Juue. The former deposit 
was made long before defendant 1 became 
a partner. It ib true that this sum is 


included in the amount of Rs. 20 862 8 1 

mentioned in Ex. M, but there is no reason 

to suppose that it forms part of the Rupees 

bb-15.4.7 agreed to be advanced by defen. 

dant 1 under Ex. M rather than of the 

sum of Rs. 14.217.3.6 which the parties 

expected the plaintiff to receive from the 

sale proceeds of stock already consigned. 

According to the terms of Ex. M. defen. 

dant 1 must be held to have advanced the 

sum of Rs. 6000 odd under the arrange. 

pcent that it was to be treated as hi? 

capital for the Nityakalyani Mine and he 

^nnot say that the particular sum of 

Rs. 500 deposited with the Government 

long before he became a partner was an 

amount in which be had an interest. In 

this view it is unnecessary to consider whe- 

ther the jast entry in Ex. R., whereby the 

plaintiff debited ’ himself with the snm 

of Rupees 500 was properly or improperly 
made. 

In the alternative the learned Advocate- 
beneral contended that this case fell under 
the second part of S. 88 and the plaintiff 
entered into the now lease in ‘circumstances 
in which bis interests are or may be adverse ’ 
to those of his co-partner, defendant 1. In 
IS connexion there was some discussion 
as to the scope’ of the partnership under 

f iqofi) Ayyangar relied on 

( Ow A C 494 as indicating the test to 
be applied in determining whether in obtain- 
ing the renewal plaintiff adopted a coarse 
n which his duty and his interest came 
into conflict. In the lower Court, theques- 
tion was dealt with as one relating to the 
duration of the partnership, see Issue 3 in 

k ri. , ’ learned Judge held it 'to 

0 iiKely that the parties intended that the 
partnership should continue so long as the 
ease (under Ex, B) endures*' Even look¬ 
ing at the question as one relating to the 
scope of the partnership, we think the 
saine must be the answer. Ex. M specifi¬ 
cs y refers to the old lease and nowhere 
refers to new leases being taken (unlike 
X. A). The provision about defendant 1 
making all the advances required is certainly 
onerous and one.sided and is more intelli¬ 
gible on the hypothesis that the parties 
contemplated the arrangement to be a short 
and temporary one. Defendant I's evidence 
clearly implies that in the new arrange¬ 
ment which he expected to be come to be- 
tween himself and the plaintiff this ciaure 
about pettubadi required revision. Thecase 
18 more analogous to what are referred tb 
as partnerships in paitioular ventures than 
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to an iDd 06 nite partnership for a general 
business Tvhich is sought to bo limited 
merely on the ground that the premises 
where the business was to be carried on had 
been taken on lease for a particular period 
of time. In this view, we see nothing to 
suggest that in the matter of the new lease, 
the plaintiff placed himself in a position of 
conflict of duty and interest. In the case 
of a partnership at will or for an indefinite 
term, it is possible to conceive of such a 
conflict as a partner may be tempted to 
give notice of dissolution with the very 
object of retaining for himself the benefit 
of a new lease which he hoped to or was 
trying to obtain: see (1886) 11 A C 298'^ 
at p. 309. That is not the position here. 

It must be added that the evidence 
in this case establishes that the plaintiff 
and defendant 1 and other business men 
engaged in mica mining in the locality 
were in the habit of being interested in 
competing concerns even while they were 
partners in one concern or another; as this 
course must be deemed to have been foU 
lowed with the knowledge and consent of 
each other, it cannot be suggested that the 
mere fact of the plaintiff obtaining a new 
lease before the partnership under Ex. M 
has come to an end was itself a breach of 
his duty as partner. Nor can it be said 
that in omitting to take defendant 1 as a 
partner in the new lease the plaintiff acted 
unfairly towards him, when it is remem. 
bered that by that time the relations be- 
tween the parties had ceased to be cordial 
and they bad lost confidence in each other. 
When it is remembered that even prior to 
June 1930 the plaintiff has bad occasions 
to feel that defendant 1 was taking sides 
^ith Ilami Beddi, be cannot be criticized 
for cutting himself away from defendant 1 
when the latter's conduct during the nego. 
tiatioos leading up to the new lease was 
calculated, as it certainly was, to lead the 
plaintiff to think that defendant 1 had defi. 
nitely thrown in his lot with Kami Reddi. 

We accordingly agree with the lower 
Court that defendant 1 is not entitled to 
claim an interest in the new lease under 
Ex. E or to insist that it should be treated 
ts part of the assets of the old partner, 
ship, Defendant 2 has not appealed against 
the decree of the lower Court; it is uoneoes. 
8 U 7 to deal with his case separately. As 
desired by Mr. Duraiswami Aiyar we wish 
to make it clear that this litigation is not 
coDoerned with the righ t s of defendant 2 
IT. MeiUon v. Moueod loro Co.. (1686)11 AO S98> 


under Ex. J and this judgment does not 
therefore deal with those rights or with 
the plaintiff’s contentions in respect of 
them. The lower Court has given an addi¬ 
tional reason (in para. 27 of its judgment) 
for holding against defendant 1 ; viz. that 
he did not assert any claim to the new 
lease till 6 th October 1930 and that the 
principle of the decision in (1857) 44 E E 
593® accordingly applied. We think it right 
to say that if on the general question we 
had come to a conclusion in defendant I’s 
favour, we should have hesitated to concur 
in the finding that defendant 1 had lost bis 
rights by his laches. The now lease was 
to come into effect only on 7th October 
1930 and the appellant who asserted his 
right even before that date cannot be said 
to have waited with a view to see whether 
the new venture turned out to be profitable 
or not. It only remains to note a contention 
based by Mr. Srinivasa Aiyangar on the 
nonregistration of Ex. M. lie argued that 
by reason of the non.registration of Ex. M, 
the old lease never became the property of 
the partnership consisting of the plaintiff 
and defendant 1 and that no constructive 
trust can attach to the new lease except 
when the former lease was shown to be 
the 'property' of the firm. In the view we 
have taken on the main question, it is un. 
necessary to express any opinion on this 
contention or examine the answers urged 
by the learned Advocate-General on the 
strength of the admissions in the pleadings 
and the theory of part performance. 

With reference to the claim for damages 
in 0. S. No. 68 , it was contended on behalf 
of the appellant (i) that the plaintiff was 
nob entitled to any damages (ii) that the 
amount awarded was excessive and (iii) 
that in any event no damages ought to 
have been awarded except for the period 
of two months during which the plaintiff 
was prevented from working the mine by 
reason of the magisterial order passed in 
consequence of the appellant's obstruction. 

In support of the first contention it was 
urged that defendant 1 did not prevent the 
working of the mine but only the working 
of the boiler and this he was entitled to do, 
as the boiler was the common property of 
the partners. There is not much substance 
in this contention. It is not disputed that 
the obstruction caused by defendant 1 to 
the working of the boiler effectually pre- 
vented the working of the mine and it has 
not been suggested that within the period in 
question, it would have been possible for the 
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plaintiff to have made other arrangements 
lor the proper working of the mine. As 
regards the claim of common ownership 
of tlie l)oiler, Mr. Srinivasa Ayyangar re. 
iterated his answer that on account of the 
non.registration of Ex. M the boiler which 
originally belonged to the plaintiff did not 
i)ecom 0 the property of the partnership, 
because as a 'fixture' its transfer must be 
hold to be governed by the rules applicable 
to the transfer of ‘immovable property'. As 
we are of opinion that even on the assump. 
tion of common ownership of the boiler, 
defendant I’s conduct was not justified, we 
do not think it necessary to deal with this 
argument of Mr. Srinivasa Ayyangar. It is 
no doubt recognized in S. 53, Partnership 
Act, that even after dissolution, any part, 
ner may restrain any other partner from 
using any of the property of the firm for 
his own benefit until the affairs of the firm 
have been completely wound up. Here the 
plaintiff invited defendant 1 by the regis. 
tered notice Ex. K, (dated 2nd October 
1930) to come and settle the accounts but 
defendant 1 would not agree to do so. To 
permit defendant 1 in such circumstances 
to rely on S. 53 will amount to allowing 
him to take advantage of his own wrong. 
If he chose to take the law into his own 
hands he must, it seems to us, do so at his 
peril. But for the provision in S. 53, the 
plaintiff even as a common owner was 
entitled to use the property subject to 
accounting to his co-owner for his share of 
the profits made by the use of the common 
property : see 18 Cal 10^“ and S. 37. Part- 
nership Act. We accordingly hold that 
the obstruction caused by defendant 1 was 
unlawful and entitled the plaintiff to claim 
jdamages. 

As regards the quantum of damages, the 
learned Advocate-General is not right in 
his contention that the lower Court has 
ignored the fact that the mica is still in 
the mine. It has assessed damages only 
with reference to the loss of profits. The 
plaintiff had only a limited term under the 
new lease and his profits will depend on 
what use he is able to make of the mine 
within that period. If for part of that 
period he is prevented from working the 
mine, he is entitled to complain that his 
probable profits have been diminished to 
that extent. As regards the rate, we sea no 
reason to think that the lower Court has 
fallen into an error. It has taken into 


account all the available information and 
defendant 1 offered no evidence to the 
contrary in this matter. Nor do we see 
any reason to limit the award of damages 
to a period of two months, merely on the 
ground that the magisterial order extended 
only to two months. The plaintiff filed his 
suit within that period and though the 
petition for appointment of a receiver was 
filed only on 16th December 1930 the 
attitude taken up by defendant 1 in con¬ 
nexion with that petition does not suggest 
that he would have peacefully allowed the 
plaintiff to work the mine if he had 
attempted to do so on the expiry of the 
magisterial order. We do not think it was 
the plaintiff's duty to invite the trouble 
from defendant 1 by attempting to start 
work on the mine before the Court autbo- 
rized him to do so. 

The plaintiff has filed a memorandum of 
objections in A. S. No. 310 of 1934, claim- 
ing a higher amount by way of damages; 
but this has not been pressed. In the 
result, the appeals and the memorandum of 
objections are dismissed. In A. S. No. 310 
of 1934 the appellant will pay respon¬ 
dent I's costs. In A. S. No, 197 of 1935 
the appellant will pay the costs of printing 
incurred by respondent 1 and the costs of 
purchasing the printed papers; otherwise 
in the appeal and in the memorandum of 

objections in A. S. No. 310 of 1934, there 
vvili be no order as to costs. In A. S. 
No. 310 of 1934 we allow to respondent 1 
a second set of fees under the latter part 
of Rule 46. 

c.r.k./d.s. Order accordingly‘ 


A. I. B. 1938 Madras 938 
Madhavan Naib J. 

Boppana Prakasam — Petitioner. 

V, 

Maganti Nagabhuskanam — 

Bespondent- 

Civil Revn. Petn. No. 1115 of l937i 
Decided on 12-5-1938, from decree of 
Munsif, Ellore. in 0. S. No. 587 of 1935. 

^ Stamp Act (1899), S. 36 - "Adnimedio 
evidence" — Endorieoient by Judge that pw* 
miuory note it insufficiently stamped 
allowed to go in—Endorsement bearing rubbtf 
•Ump with inititli of Judge — 
admitted within meaning of S. 36 and it» •?* 
missibility cannot be subsequently called 
question. 


18. Watson and Co v r, * document is let in, whether after dsci^ 

Cal 10=17 1 A 110—B Sftr ni objection or not. it has been admitted In ® * 

u 1 A 110-6 Sar 636 (P C). dance within the meaning of 8. 86, Stamp 
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aad the admissibility of it canaot therefore be 
called in question : AI R 1P29 Mad 622; AIR 
193? Mad 431 and A I R 1935 Mad 838, Rel. on. 

[P 939 0 2] 

The question for decision is not whether the 
person who initialled the endorsement ie the clerk 
or the Judge, but the question is whether the 
document has been admitted in evidence. The 
words of S. 36 are clear. It does not explicitly say 
that there must be a judicial determination of the 
question. What it says is simply it must be ad* 
mitted in evidence and if it is admitted in evU 
dence as laid down in the rules of the Civil 
Procedure Code, the plain meaning of the words is 
satisfied. [P 940 Cl] 

Where therefore on the back of the document it 
is endorsed by the District Munsif that the pro* 
tniesory note is insufficiently stamped and it was 
allowed to go in and it bears a rubber stamp with 
the initials of the Judge, the document is admitted 
and the admissibility of it cannot be called in 
question \ A 1 R 'd929 Mad 522, Disting.; 12 
M LJ 351, Bel. on; AIR 1933 Mad 781, Not 
foil. . [P 940 C2] 

V. Rangachari — for Petitioner, 

A. Lakshmayya — for Respondent. 

Order. — In this petition, I am called 
upon to decide the question whether the 
suit promissory note is admissible in evi* 
dence. The lower Court held that it was 
inadmissible and this petition is to revise 
that order of the learned District Munsif. 
The question arose in the following circum. 
stances; The plaintiff is the petitioner. He 
instituted a suit on a promissory note for 
£s. 200. The defendant raised the conten* 
tion that the suit note was a forgery. He 
also stated that the promissory note was 
insufficiently stamped and was therefore 
inadmissible in evidence under S. 35, Stamp 
Act. When the case came on for hearing 
the defendant.did not appear. He asked for 
an adjournment which was refused. But 
be did not withdraw his appearance in the 
case. The learned District Munsif admitted 
the promissory note in evidence and de¬ 
creed the suit. An appeal was preferred 
against this decision, but the learned Judge 
in appeal thought that the case was one 
which should have been adjourned by the 
learned Munsif. He therefore remanded the 
suit to the District Munsif giving time for 
the defendant to produce his evidence. 
When the case came before the District 
Munsif, the defendant pressed his objection 
that the suit note was inadmissible and he 
contended that the suit should be dismissed. 
^ stated in the beginning a ruling wu 
given by the lower Court accepting his 
contention. In this civil revision petition 
it is argued by the petitioner that once the 
iuBuffioieutly stamp^ promissory note has 
been admitted in evidence it is not open 


to the party concerned to raise the objec* 
tion at a later stage that it is inadmissible 
and so the ruling of the lower Court is 
wrong. S. 36, Stamp Act, says : 

Wbeo an iDStrument has been admitted ia 
QviddDce, sucb admission shall not except as pro- 
vidad in S. Cl. be called in question at any stage 
o! the same suit or proceeding on the ground that 
the iDstrument has not been duly stamped* 

The question for decision in the present 
case therefore is whether the suit promis* 
sory note 'has been admitted in evidence.” 
This question has come before this Court 
on very many occasions and has been dealt 
with by various learned Judges. I do not 
propose to discuss these decisions in detail. 
In all these cases the principle which the 
learned Judges applied in deciding the 
question was whether there was a judicial 
determination on the question whether the 
document was admissible in evidence or 
not. In some cases objection is raised, issue 
is framed and a decision given. In such 
cases there can be no doubt that the judi¬ 
cial mind of the Judge has been applied to 
a consideration of the question. But iu 
very many cases what happens is that no 
objection is raised, no issue is framed and 
the document is let in evidence. The diffi. 
culty in deciding the question arises in 
cases of this kind. Even in such oases, the 
weight of the authority in this Court is in 
my opinion in favour of the position that 
if a document is let in, whether after 
deciding the objection or not, it has been 
admitted in evidence within the meaning 
of S. 36, Stamp Act, and the admissibility 
of it cannot therefore be called in question. 
The cases which support this position are 

A I R 1929 Mad 622,^ A I R 1937 Mad 
431=* and A I R 1935 Mad 888.=* The latter 
case is a decision of Fandrang Bow J. and 
it may be distinguishable on the facts, but 
the principle is stated by the learned Judge 
as I have stated it above. 

In the present case what happened was 
this: on the back of the document it is 
endorsed by the District Munsif that the 
promissory note is insufficiently stamped 
and it was allowed to go in. It bears a 
rubber stamp with the initials of the Judge. 
The learned connsel for the respondents 
argues that unless the doenment has been 
initialled by the Judge it cannot be said to 
have been admitted in evidence and in , 

1. Venkateawan v. BamaDatli8a,(1939) 16 AIB 

Mad 632=:119 I 0 473. 

3. Batyavatbi ▼. Pallaya, (1987) 34 A IB Mad 

481=169 1 0 641. 

8. Abdol Wabab v. Anjanayala, (1985) 33 A I B 

Mad 888=169 1 0 38. 
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support of thit j'osition, my attention ha? 
been inv-t-d to decision in o3 Mad 137.'‘ 
In that c i^o what happened wag this: the 
District Afunsif on a consideration of the 
insiilliciently stamped document held that 
it Wiis not duly stamped and therefore in. 
afimissible in evidence and rejected it. Yet 
the document was admitted. The District 
-’Vfunsifs initials were affixed to the en. 
dorsement of admission by a rubber stamp. 
It was held by the learned Judges that if 
the trial Judge did not consider the admis. 
sibility of the document proved before him, 
the mere endorsement thereon underO. 13^ 
4, Civil P. C., does not preclude him 
from considering its admissibility at a later 
stage of the case. It is clear from the facts 
stated that the document was rejected by 
the District Munsif and yet it was allowed 
to go in. This feature distinguishes this 
case from the present one. In spite of the 
fact that the document bears the endorse, 
ment that it is insufficiently stamped, the 
learned District Munsif in the present case 
admitted it and I do not think the decision 
in 53 Mad 137^ can apply to the present 
case. That, us already stated, wag a case 
where the document was rejected. In this 
connexion attention may be drawn to the 
decision in 12 M L J 351.® That was also 
a case of an insufficiently stamped promis. 
3 ory note. The District Judge rejected the 
document. Nevertheless it was admitted in 
evidence. That case strongly supports the 
contention of the petitioner in the present 
case. I do not think, having regard to what 
has taken place in the present case, the 
decision in 53 Mad 137* is applicable. 

To my mind the question for decision is 
not whether the person who initialled the 
endorsement is the clerk or the District 
Munsif, but the question is whether the 
^document has been admitted in evidence. 
The words of S. 36 are clear. It does not 
explicitly say that there must be a judicial 
determination of the question in the sense 
the expression has been explained in some 
of the judgments. What it says is simply it 
,must be admitted in evidence and if it is 
jadmitted in evidence as laid down in the 
rules of the Civil Procedure Code, the 
plain meaning of the words is satisfied. It 
may be said that such admission would 
lead to this? that a mere mechanical act of 
admission would amount to an a dmission 

4. Venkanoa v. Parasuram Byas, ( 1929 ) 16 A TR 
ML 

6. Sugappa v. Govindsppa, (1902) 12 M L J 351 . 


&. I.R. 

of a document within the meaning of Sec. 
36. I can quite see the force of this argn. 
ment. But I have no doubt that the legis. 
lation when it enacted the law in 8. 36 
was quite alive to this position and it seems 
to me that the words "admitted in evi- 
dence” were deliberately used in order to 
avoid complicated enquiries regarding the 
admission and the difficulties necessarily 
attendant upon such enquiries. One finds 
in ones experience that questions of this 
kind are raised in promissory note suits 
which admittedly should be disposed of as 
quickly as possible and the policy of law as 
indicated in the Section is to allow admis¬ 
sion of documents which have been admits 

ted under the rules of the Civil Procedure 
Code. 

Before concluding I might say that the 
decision in 65 M‘L J 673® supports the 
contention of the respondent. But as I' 
have said, the long track of decision of this^ 
Court is to the effect that the mere admis-i 
sion of the document as in this case willj 
amount to admission within the meaning 
of the words in S. 36, Stamp Act. I would, 
therefore hold that the ruling of the Court; 
that it was open to the respondent to raise, 
the question as regards the admissibility ofi 
the document is wrong and that he should 
not have been allowed to raise the ques-, 
tion. The case will now be disposed of by 
the lower Court in the light of the above 
observations. Of course I do not say any* 
thing about the other merits of the case. 
If the parties have evidence to adduce bb®y 
will be at liberty to do so. The petitioner 
is entitled to his costs. 

O.R-K./d.s. _ Buling set aside-^ 

6. Sadasivier Krishoier v. Meeoakshi Iyer, (1933) 

20AIR Mad 781=147 10 369=66MIiJ6f3. 

^ A. 1. R. 1938 Madras 910 

Leach 0. J. and Krishnaswami 
Ayyangar j. 

^druppasami Goundan — Appellant. 

V. 

Ovala Eondama Naicker Aiycin 

others — Respondents. 

Letters Patent Appeal No. 78 of 1935. 
Decided on 20th April 1938. against Jodg* 
meat of Varadaohariar J., in S. A. No. 33o 
of 1931, D/. 6th March 1935. 

^ ^ Landlord and Tenant — LeMd ^ ConiW^ 
tion — Tenant agreeing to deliver to 
itipulated amount of paddy^No covenant toi 
renU would be paid out of crope No chort® 
beld on crops for rent 
Where in a lease of certain lands, executed W 
the tenant, be undertook to ouitivate the 
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reap the crop and deliver to bis landlord the 
stipulated amount of paddy, this did not mean 
that the lessee covenanted that the rent would be 
paid out of the crop actually reaped by him. The 
undertakings given by the lessee could be regarded 
only as an assurance that the rent would be paid. 
The landlord bad therefore no charge on the pro* 
dace of the land for the amount of rent. 

[P 911 C 2] 

R, Kriahnaswamy Iyengar — 

for Appellant. 

S. Nataraja Iyer — for Respondents. 

Leach C. J. — The appellant sued in the 
Court of the District Munsif of Palni to 
recover a sum of Rs. 990 claimed to be 
due by respondent 3 as the equivalent 
of rent in kind of certain agricultural 
land. He also claimed a decree for this 
amount against respondents 1 and 2 on 
the ground that he bad a charge on the 
Iproduce of the land for the amount due for 
rent and that they had wrongly removed 
.the produce in collusion with respon. 
dent 3. The District Munsif held that the 
appellant was entitled to a decree against 
all the respondents and this decision was 
concurred in by the Subordinate Judge of 
Dindigul on appeal. A second appeal fol. 
lowed to this Court and the case came 
before Varadacbariar J. who held that the 
appellant was not entitled to a decree 
against respondents 1 and 2, as in bis opi. 
nion there was no charge. The appeal 
depends entirely on the construction to be 
placed on the lease, Ex. B, which is dated 
let September 1925. I will quote the rele. 
vant passages in the lease: 

As I have taken on lease the uudermentioned 
uanja land belonging to you, for a period of three 
years commencing from this date, agreeing to 
deliver 60 (sixty) ealagais of paddy of perla sainba 
Or Kellore samba par year, each salagal consisting 
<>f 40 vallams calculated on the basis of your 
vallams containing Madras puoca 31 measures, I 
shall plough in proper seasons and cultivate the 
said nanja and irrigate the same whenever water 
la required therefor. After the crops are fit to be 
harvested, I shall give you information, harvest 
them Under yonr supervision, thrash them at the 
thrashing floor chosen by you, winnow them free 
from moisture, chaff, etc., measure ont at your 
door good and dry paddy In respect of the said 
l®Mo before the SOtb Masi of every year without 
there being any need on your part to remeasnre it 
and obtain receipt from yon. I shall also deliver 
^ bandies of straw and obtain reoeipt. 1 shall 
myself bear the oart-hire for carrying the said 
paddy, that Is 60 salagals of paddy and SO 
hondlM of straw, from the thrashing floor to yonr 
house.... If I thrash the crops witbont yoM 
permission or yonr watobmen according to the 
«id terms, I shall be liable orimlnaUy and for 
hMs on the olvil ride. 

Ife is o on oflded, as it must bs oooooddd, 
that thero is hsre no soparato covenant 


that the rent would be paid in kind out of 
the crops, but it is said that reading the 
document as a whole the undertakings of 
the tenant do amount to a covenant to pay 
out of the produce of the land. I 6nd 
myself unable to read the lease in this way. 
That it was expected that the rent would 
be paid out of the produce of the land 
cannot be disputed. This is expected in all 
cases where land is let on a rental payable 
in kind. The form of lease in this case isi 
the form which is commonly used in' 
certain parts of the Madras Presidency,! 
and what respondent 3 undertook to do, 
was to cultivate the land, reap the crop 
and deliver to his landlord the stipulated 
amount of paddy. But this does not mean 
that the lessee covenanted that the rent 
would be paid out of the crop actually 
reaped by him. I regard the undertakings 
given by the lessee as being given by way 
of assurance that the rent would be paid. 
The learned advocate for the appellant has 
been unable to point to any authority in 
support of his contention that the words 
used amounted to a charge. Leases of this 
nature being common and having been 
used for many years it is significant that 
there is no authority to be found for the 
proposition now advanced. The learned 
advocate has referred us to a line of cases 
which say that if a man undertakes to 
make payment out of a particular fund 
there is a charge on that fund; and that 
line of cases might apply if respondent 3' 
bad covenanted to make payment out of 
the paddy grown on this land. There was 
no such covenant and therefore there can 
be no charge. 1 agree entirely with the' 
view of Varadacbariar J. and would dis* 
miss this appeal with costs in favour of 
respondents 1 and 2. 

Kpishnaswami Ayyan^ar J.—I agree. 

C.B.K./n.S. Appeal dismissed. 

A. I. R. 1938 Madras 941 
Bubn and Stodart JJ. 

A. K. A. A. Audiappa Chetti and others 

— Appellants, 
v. 

Taluk Board of Devakottah and others 

— Respondents. 

Second Appeals Nos. 836 to 842 of 19S2, 
Decided on 29th March 1938. 

(a) Second Appeal *— Suit fe recover tax 
levied under Madras Leeal Boards Act end^ for 
injunction reitraining Board frean levyinf it in 
future is not of small cause nature. 

A suit to ceoovor the tax Isvled ander Local 
Boards Aot aod for a doolaratlon that it was ille¬ 
gally lovM and (or an Injanotlon restraining the 
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Doiird from )• vt-i;;; it i,j future i> not of a small 
c:iu.-e . .IK Mad 22, Rel r.n. 

, [P 942 C 2] 

(b) M < Local Boards Act (14 of 1920), 
S. 93 R* ceipt of money within Local Board 
area by person within area out of income of his 
forrigr, money-lending business from his foreign 
ag. 'A amounts to receipt of income from money 

R.-c-ipt of money withiD the Local Board area 
a person re.-iding within the area out of the 
income of bis foreign money lending bu-inc^sfrom 
ns foreign agent, amounts to receipt of income 
from money lending within such area, within the 
moaning of S, 9 i It does uot m ike any diflerence 
that the prohts accruing from the business are 
actually earned elsewhere and pass first through 
tho bands of some agent or partner before they 
reach tho hands of the principal. Even assuming 
that the.-^e remittances in soma subtle way lose 
their character of “income from money lending” 
they .still continue to be income from a certain 
deGimo source, which is not “lands or houses 
inside tho local limits of the area" and hence the 
person Js taxable in respect of those remittances 
on that ground also; AIR 1932 Mad 509. Appr 

r 1 M j f . t> . tP 943 C1] 

(c) Madras Local Boards Act (14 of 1920) 

r ®37AMe«*ee must be aisesied to half yearly 

**** which tax relates. 

The effect of 8.93 and S. 9 of Bch. 4, is that per. 
sODs liable to the tax shall pay a half yearly tax 
on their profe.sslonal income on being assessed to 
tho tax 10 the manner laid down in Scb. 4 that is 
to say when tho President has decided in which of 
the classes enumerated in the scale, each person 
falls. The assessee must be assessed to the half 
yearly tax withio the half year to which the tax 
relates; in other words be cannot be assessed retro, 
spectively. To allow the tax to be assessed after the 
close of the ball year is inconsistent with the 
scheme of the Local Boards Act. Hence if the 
assessee is not assessed by the President for the 
first half year in that period he is not taxable for 
that period : AIR mo Mad 200, Applied. 

[P 943 0 2; P 944 0 1. 2] 

P. R. Srinivasan — for Appellants. 

V. Ramaawamy Iyer—/or Bespondents. 
Order. It is necessary for the dispo. 
sal of these second appeals to decide 
whether receipt of money within the Local 
Board area by a person residing within the 
area out of the income of his foreign busi. 
ness from^ his foreign agent, amounts to 
receipt of income within such area within 
the meaning of S. 93. Madras Local Boards 
Aot. and the Bench decision on the point in 
55 Mad 853* was doubted in C R P Nn 
1519 of 1931 which for that reason Ls 
been referred to a Bench. The second 
appeals will also be posted before a Bench 

In parsaance of the above order, tho 
Court delivered the following: 

Judgment.— These seven appeals depend 

on the same issues of law and fact, pjain. 

1. M^inickavasagam ChettT v. Union Board a# 

M ^ ® 92=188 10 

607=65 Mad 853=68 M L J 741 . 


A.I.R. 


tififs are the appellants. The cause of action 
IS that they were assessed to profession tai 
in respect of a certain kind of income in 
the year 1928.1929 by the Taluk Board, 
Devabottah. The Board is the respondent. 
Ihe suits were to recover the tax and fora 
declaration that it was illegally levied and 
for an injunction restraining the Board 
^om levying it on such income in future. 
The learned Subordinate Judge, Devakot. 
tab, reversing the trial Court’s decree dis. 
rnissed the suits. It is objected by the 
learned advocate for the respondents that 
under S, 102, Civil P. C., no second appeal 
lies, since the suits are of a small cause 
nature, being merely to recover small sums 
of money. But the suits are, in addition, 
and perhaps mainly, for an injunction res- 
training the Board from taxing in futures 
particular kind of income which according 
to the appellants is not taxable as profes- 
^onal income under the Local Boards Act. 
The same point was raised and overruled 
m S. A. No. 882 of 1928=36 M L W 669.* 
We overrule it again. 

Admittedly appellants resided in the 

area of the Local Board for more than 60 

days in each half year of the year begin- 

April 1928 and ending 3l8t March 

1929. Admittedly they received mouey by 

means of remittances from their places of 

business in Burma where they carried on 

the trade of money-lending. On these 

remittances the appellants were assessed 

to profession tax under Ss. 93 and 96 of the 

Act then in force, namely the Madras Local 

f oards Act 14 of 1920. They contend that 

this kind of income is not taxable under 

that Act and the principal question for 

decision in these appeals is whether the 

lower Appellate Court was wrong in hold* 

mg that it was. The question has to be 

decided on a oonstrnotion of the taxing Sec- 

o°nl relevant Seotion i® 

b. 93. It is as follows; 

11 the President of the District Board publishes 
a notJficslion under 8. 77, that a profession tax 
snail be levied in any local area, every person who 
Within such area, and for the period laid down la 
p. 96, exercises a profession, art, trade or calling,o* 
is In receipt of any income from money-lending or 
any source other than houses and lands inside the 
local limits of the area notified under 8.77. bring; 

Q within one or more of the classes speoifioo 
In Bch. 4, shall pay a half-yearly tax on his pr^ 
lessional Income, on the scale shown in the sal® 
schedule. 

The case of the appellants is that ths 
money derived from their mnne y lending 

2. Chookaiingam Chettiar v. Taluk Board, 
kottah. (1933) 20 A IR Mad 82=140 1 0 W* 

86 M L W 669, 
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bnsioesa in Burma, is iocome when it 
accrues in Burma to their agents or part, 
uers there but is not income when it, or 
part of it, is remitted to the appellants in 
Devakottah. Therefore they contend, they 
are not in receipt of any income from 
money lending in Devakottah. No autho. 
rity is cited for this position. The remit- 
tances on which the appellants have been 
taxed are admittedly derived from their 
money-lending business in Burma; and 
the appellants, in the words of S. 93, are 
"in receipt" of these remittances when 
they come into their hands in Devakottah. 
We think it is plain that these remittances 
are "income from money lending." We do 
not think it makes any difference that the 
profits accruing from the business are 
actually earned elsewhere and pass first 
through the bands of some agent or part, 
ner before they reach the hands of these 
appellants. 

This exact point has already been deci¬ 
ded by a Bench of this Court in 55 Mad 
848.^ The facts in that case were exactly 
the same as in these appeals. We respect- 
fully agree with that decision. The same 
argument that income cannot be received 
as income more than once was raised in 
that case and negatived. On this ground 
of appeal therefore the appellants must 
fail. Apart altogether from the fact that 
appellants are liable as being in receipt of 
income from money lending it appears to 
us that they are liable on another ground. 
S. 93 embraces three classes of persons (a) 
persona who within such area exercise a 
profession, art, trade or calling (b) or are 
in receipt of any income from money lend, 
ing, (o) or are in receipt of any income 
from any soared other than lands or houses 
inside the local limits of the area. Gonced. 
ing for the sake of argument that in the 
process of transmission to Devakottah 
these remittances in some subtle way lose 
their character of "income from money 
lending,” they still continne to be income 
from a certain definite source, which is not 
'lands or houses inside the local limits of 
, the area.” It appears to us therefore that 
the appellants are persons who are taxable 
io respect of those remittances on that 
gronnd also. Two farther objections are 
raised In these appeals. Both have refer- 
enoe to the method of taxation. The tax is 
a half-yearly tax. The appellants object 

8. Periauan Ohetty v. Talak Board, Devakottah, 
(1989) 19 A I B Had 609=188 10 600=66 
Uad 848=66 M L 7146. 


that they have not been assessed at all in 
the first half year and so are not liable to 
pay the tax for that half-year; and that 
they have not been legally assessed in the 
second half-year. S. 93 after describing the 
kinds of income which are assessable to 
the tax, provides that persons in receipt of 
such income shall pay a half-yearly tax on 
it on the scale shown in Scb. 4. And S. 9 
of Scb. 4 is 

Persons liable to the profession tax shall be 
olassiSed by the President of the Local Board and 
assessed to the profession tax on a scale proceed¬ 
ing proportionately to the following maximum 
scale, or on the maximum scale, as the case may 
be, and the President may from time to time 
revise such classification. 

Then follows the scale. The effect of 
Ss. 93 and 9 of the schedule, therefore is 
that persons liable to the tax shall pay a 
half-yearly tax on their professional income 
on being assessed to the tax in the manner 
laid down in Sch. 4 that is to say when 
the President has decided in which of the 
classes enumerated in the scale, each per¬ 
son falls. The tax in these appeals relates 
to two half-years namely the half-year 
ending 30th September 1928 and the half- 
year ending 31st March 1929. The appel¬ 
lants were not assessed by the President 
for the first of these periods and their con¬ 
tention is that they are not taxable for 
that period. What happened was that in 
January 1929, that is to say, towards the 
close of the second half-year, the President 
classified the assessees as having been, for 
the whole year, in receipt of an uniform 
monthly income of so much per month, 
and imposed a tax amounting in each case 
to twice the appropriate half-yearly tax. 
The appellants contend that this procedure 
is illegal. Their case is that they must be 
assessed to the half yearly tax within the 
half-year to which the tax relates; in 
other words that they cannot be assessed 
retrospectively. We think that this conten. 
tion must prevail. The point has been 
decided in 62 Mad 866* on a construction 
of the provisions of the Madras City Munici- 
pal Act (4 of 1919) which in onr opinion 
are similar in principle in this respect to 
the Madras Local Boards Act (14 of 1920). 
That is a very exhaostive judgment and 
we feel that we cannot add anything 
nsefnl to the reasoning of the learned 
Jndges Waller and Erisbnan Pandalai who 
decided the case. It is contended by the 

4. Prince of Arook v. OorporetJon of Madiee, 

(1980) 17 A IB Uad 200=193 1 0 860=63 

Uad 866=67 U L 7 686. 
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learned advocate for the respondent Board 
that Ss. Ill and 113, Madras City Munici- 
pal Act. wliicb are the ta:^in« Sections of 
that Act (lilfer from Sec. 93, Local Boards 
Act. iij an important particular namely 
that they require a determination of the 
tax to be made by tbe taxinj* authority 
before the tax becomes leviable. The rele. 
vant words of S. 113 of that Act are : 

H, for GO days in the a^i’rf'i’atc in any half year 
any person exorcises a profession etc., rendering 
him liable to the profes>ion tax such person shall 
become liable for the profe-.sion tax and if tbe tax 
due in respect of the b iif ye.ar is not paid, the 
Commissioner shall cause a notice to be served on 
such person to pay it within 15 days. 

.■\nd S. Ill is : 

Kvery person who within tbe City and for the 
period prescribed in B. 113 exercises a profession 
etc. bringing him within one or more of the das- 
bc.s of persons specified in tbe taxation rules in 
Sch. 4 shall pay a tax as determined under the 
said rules. 

And Sch. 4 is as regards profession tax : 

Persons shall be assessed by the Commissioner 
to tbe profession tax under the following classes 
on a scale to be determined by tbe Council from 
time to time. 

The argument of tbe learned advocate 
for the respondent Board is that under the 
Local Boards Act a person becomes liable 
to pay the tax for any particular half year 
by tbe mere fact of bis receiving an income 
which is taxable under S. 93; while under 
the Municipal Act a person does not be¬ 
come liable until he is assessed by the 
Commissioner under the taxation rules. 
We do nob think that this distinction can 
be made. Under S. 93, liability accrues 
when a person exercises a profession or 
receives an income “bringing him within 
one or more of the classes of persons 
specihed in Sch. 4". And turning to S. 9 of 
Soh. 4 we find that he does not come with, 
in any of tbe said classes till he is “clas. 
sified” by the President. In other words 
the President before assessing any one to 
tax is bound to determine in which class 
of the schedule he falls, just as the Com. 
missioner under the taxation rules which 
apply to the City has to do exactly the 
same thing. In substance we think there 
is no difference between the two Acts. The 
concluding words of the substantive por. 
tioD of S. 93, Local Boards Act, namely 
ahaU pay a half yearly tax on his profes. 
sional income on the scale shown in the 

, A L L X 1_ (Sch. 4)”, mean by implica¬ 
tion that the President has to determine 
the assessee’s place in the scale and in that 
manner determine the amount of the tax 


We observe also that this deberminatioc 
by the President is nob final. An ass^see 
IS at liberty under S. 11 of the Schedule to 
nave his place in the scale and therefore 
the amount of his tax revised by tbe Presi. 
dent on producing his accounts and de. 
moDStrating that he should be placed 
lower in the scale. 

But even if for the sake of argument it 
18 conceded that there is this difference 
between the two Acts, does that prevent 
the principle in 52 Mad 866* from apply- 
ing to the facts of the present cases. The 
broad facts are that this is a half yearly 
tax, that it is assessed by tbe taxing autbo- 
rity at rates proportionate to the monthly 
income accruing during that half year, and 
that it is leviable in tbe half year itself. 
The principle of the case cited is that to 
allow tbe tax to be assessed after tbe close 
of the half year is inconsistent with the 
scheme of the Municipal Act which in 
these broad aspects, does not differ fro® 
the Local Boards Act. Following that 
decision we must allow these appeals to 
this extent namely that the tax for fchei 
first half year was illegally imposed and isl 
recoverable by the appellants. 

Lastly it is urged that even in respect of 
the second half year the assessment isillc* 
gal inasmuch as there is no separate assess¬ 
ment for that half year. We think that 
this objection is one of form and not of 
substance. The order of assessment in each 
case stated that the assessees received an 
income of so much per month during the 
whole year and that he was assessed to a 
tax which on reference to the schedolfli i* 
seen to be twice the half yearly tax appro¬ 
priate to such monthly income. We think 
that this clearly means that for the second 
half year the assessee received a monthly 
income of the amount stated and was liablo 
to pay a tax amounting to half of 
amount at which he was assessed. In ti*® 
result, we allow these appeals to the extent 
stated namely that the appellants 
entitled to recover half of the tax paid by 
them for the year 1928-1929, representing 
the tax for the first half of that year. ^ 
that extent the decree of the lower Appni* 
late Court is modified. For the rest the 
appeals are dismissed. Appellants to 
ceive half their costs throughout from tbe 
Local Board respondent and the latter to 
pay its own costs throughout. 

C.r.k./d.s. Deoree tnodifi^’ 




i938 


Ayinan Chettiar V. Eamaswami (King J .) Madras 945 


A. I. R. 1938 Madras 945 

King J. 

Ayinan Chettiar and others — 

Appellants. 

V, 

K. R, Ramaswami Ayyar and others — 

Respondents. 

Second Appeal No. 1081 of 1933. Deci¬ 
ded on 1st February 1938, against tbe 
decree of Sub. Judge, Trichinopoly, in A. S. 
No. 13 of 1933. 

Execulion — Death of judgment-debtor — 
Decree-holder in application for execution 
stating certain person as heir of judgment* 
debtor - Court issuing notice on that person 
ftnd adding him to be legal representative 
though in fact not heir of judgment>debtor — 
Person remaining ex parte tbroughout—Sale of 
properly in execulion—Sale held not without 
jurisdiction. 

That in all cases in which a person without any 
interest to defend the estate is impleaded as legal 
representative, there is want oi jurisdiction cannot 
be put forward as a rule of law. It is tbe Court’s 
■duty to receive an application for execution against 
the L. R. of the deceased judgment-debtor and to 
issue notice to the person put forward as L. R. by 
^he decree-holder and to decide, if necessary, whe¬ 
ther that person {s the L. R. or not. If it decides 
that that person is tbe true L. R. when in fact he 
is not, that Is merely a wrong decision, and a 
Court has jurisdiction to decide wrong as well as 
right. It makes no diSerence whether the Court 
declares a man to be a L. R. after bearing him or 
makes the same order if he remains ex parte. 

[P 916 C 1, 2] 

In an execution petition tbe decreo.bolder stated 
that tbe deceased judgment-debtor'e only heir was 
hlsdaughtcr-in-Iaw. Notice after notice was issued 
to her and finally she was added by the Coart as 
L. B. of judgment-debtoE though In fact aho was 
not judgment-debtor'e heir. She remained ex 
(arte throughout. Tbe property of tbe judgment* 
debtor was then sold in execution: 

Beld that tbe sale was not without jurisdiction; 

SS Bom 33? (PC). Applied; 32 Cal 296 and AIR 
2914 P Q 229, Dialing. [P 916 0 1.2) 

Judgment.—The eubject-matter of this 
Appeal IB property wbiob admittedly once 
moDged to one Bamaobandra Aiyar. In 
0. 8. No. 5 of 1905 a money decree was 
obtained against Bamachandra Aiyar. In 
>1910 Bamachandra Aiyar died. By 1915 
the rights of the decree, bolder bad passed 
to the present defendant 1. The salt pro. 
perty was sold in execution of tbe decree 
ftt defendant I's instance on 11th July 
1917 and was purchased by one Venkata* 
fema Aiyar who obtained delivery through 
^urt on 8rd February 1918. In June 1918 
Venkatarama Aiyar sold tbe property to 
defendant 2 from whom some years later 

19B9 M/119 & 130 


defendants 3, 4 and 5 obtained mortgage 
rights. The present suit was brought by 
the plaintiff on Ist February 1930, claim, 
ing to be the adopted son of Ramchandra 
Aiyar, for the recovery of the property on 
the ground that the sale in 1917 having 
been held in proceedings to which he was 
not a party did not bind him, and was null 
and void in that the estate of his father 
Bamachandra Aiyar wag not properly re* 
presented in those proceedings. The facts 
in regard to the representation of Rama- 
chandra Aiyar’s estate in the execution 
petition are as follows: Defendant 1 first 
attempted to implead a person named as 
Subramania Aiyar and stated to be Rama, 
chandra Aiyar's adopted son. Notice was 
not apparently served on any such person 
who admittedly did not exist with that 
name. Then he filed an afiSdavit in Febru. 
ary 1916 in which he stated that the- 
adopted son is ‘said to have died about May 
1915’ and that Bamachandra Aiyar’s only 
heir was his daughter-in-law, Lakshmi 
Ammal. Notice after notice was issued to 
Lakshmi Ammal and finally she was added 
by the Court as L. B. of Bamachandra 
Aiyar. She remained ex parte throughout. 
She was in fact the widow not of any 
adopted son but of a predeceased natural 
son of Bamachandra Aiyar so that the 
statement that she was Bamachandra 
Aiyar's heir is not correct. 

On these facts it was contended by the 
plaintiff that defendant 1 had deliberately 
and fraudulently kept tbe knowledge of tbe 
execution petition from him. but oo attempt 
was made to prove this, and both Courts 
find that there is nothing at all to show 
that defendant I's actions were not bona 
fide. The second appeal has accordingly 
been argued on tbe common ground that 
defendant 1 honestly attempted to implead 
the correct L. B. Plaintiff's name is Bama. 
Bwami Aiyar. His adoption was cballenged 
in tbe suit, bnt both Courts found in favour 
of it and that fact too is now common 
ground. There can be little doubt that 
plaintiff has no practical grievance at all 
in this suit, and relies entirely on legal 
technicalities. His plaint gives no hint 
whatever of the reason for his 12 years of 
supposed iguorance except tbe bare state, 
ment, “1 have been in Earnr for a long 
time.” He does not assert that if he had 
bed notice of the execution petition he 
could have done anything to avert tbe 
sale or infiuence tbe price which it fetched. 

He has not ventured to give any evidence. 
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The learned I>istries Munsifindeed shrewd, 
ly suspects that plaintili was well aware 
o: the exejution petition and deliberately 
chose to ta!;e no action to save bis property, 
and thoc^i^ there is no proof of this know. 

ledi^c. I feel sure that the District Munsif 
;s l'!;^ht. 

These equitable considerations cannot 
however prevent an examination of the 
le^al position. The learned District Munsif 
held that this case is fiovorned by the 
principles laid down by the I'rivy Council 
in 25 Bom 33/^ and that it cannot be said 
that the sale was without jurisdiction. In 
anneal the Icaroou Subordinate Judge held, 
without considering 25 Bom 337^ that the 
true criterion was whether the person im. 
pleaded as L. R. had any present interest 
to defend the estate. In so holding he relied 
upon certain passages in GO M L J 97.* 
Holding further that Lakshmi Ammal had 
no such interest (this finding cannot seri. 
ously be challenged), he reversed the decree 
of the learned District Munsif and decreed 
the suit. 

It is conceded by the learned advocate 
for the plaintiff that unless the sale in 1917 
can he shown to be without jurisdiction 
his client has no case. That in all oases in 
which a person without any interest to 
defend the estate is impleaded as L. R. 
there is want of jurisdiction cannot be put 
forward as a rule of law because in 25 Bom 
337 the person actually impleaded was 
impleaded in spite of his own renunciation 
of all interest in the estate and yet the sale 
;was held good until set aside. The true 
jmetbod of approach to this case therefore 
iSeems to me to be to analyze the reasoning 
[of 25 Bom 337^ and see whether it applies 
or not. That reasoning is this. It is the 
[Court's duty to receive an application for 
[execution against the L. R. of the deceased 
Ijudgment.debtor and to issue notice to the 
person put forward as L. R. by the decree, 
holder and to decide, if necessary, whether 
that person is the L. R or not. If it deci. 
des that that person is the true L. R. when 
in fact he is not, that is merely a wrong 
decision, and a Court has jurisdiction to 
decide wrong as well as right. Now theonly 
point which differentiates 25 Bom 337^ 
from the present case is this. In 25 Bom 
337^ the proposed L. R. ap peared in res- 

1. Malkarjun v. Narhari, (1901) 26 Bom 837=27 

I A 216=7 Bar 739=2 Bom L R 927 (P 0). 

2. Chatorbujdass Kushaldoss & Sons v. Raia- 

““icka Mudali. (1930) 17 A IR Mad 980= 

129 IC 469=54 Mad 212=60 M Ii J 97, 
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ponse to the notice served upon him and 
objected to his being impleaded and the 
Court overruled his objection. In the pre¬ 
sent case Lakshmi Ammal did not appear, 
and the Court accepted her as the L. E, in 
her absence. This difference, it is argued 
by the learned advocate for the respondent 
is fundamental but I cannot see on what 
principle a Court which has jurisdiction to 
declare a man to be a L. R. after hearing 
him, has no jurisdiction to make the same' 
order if he remains ex parte. 

It is contended for the respondent that 
in two later rulings the Privy Council has 
80 interpreted 25 Bom 337* as to make it 
inapplicable to the facts of the present 
case. The first of these is 32 Cal 296.® 
There is no doubt (see p. 314) reference is 
made to the Judges ‘accepting without 
question' statements that Amirbaksh was 
L. R. of Naurez and that Alahanawaz was 
his guardian, but this was in a suit and not 
by an order in an execution petition and in 
fact Alahanawaz was not Amirbaksh’sgnar. 
dian. It was therefore a case in which 
whatever Amirbaksh’s connexion with 
Naurez's estate may have been, Namrez's 
estate could not possibly be represented by 
a minor for whom no guardian ad litem had 
been appointed and therefore the estate 
was in law represented not by a wrong 
L. E. but by no one. The other case is 42 
Cal 72.* There, the distinguishing factors 
were (i) that no proper notice was served 
upon the L. E. and (ii) that the respondents 
were responsible for this irregularity, fac¬ 
tors neither of which exists in the present 
case. It seems to me therefore that neither 
32 Cal 296^ nor 42 Cal 72* is of any assis¬ 
tance to the respondent in the present 
appeal. They do not touch the fundamental 
requisites of jurisdiction, that the Court 
should issue notice to the proposed 
and that the Court should direct execution 
to proceed against him: 0. 21, Er. 22 and 
23. Incidentally also they are both in¬ 
stances where the opposite party canijot 
plead bona fide conduct. I am therefore oi| 
opinion that the learned District Mun^ 
was right when he held that 25 Bom S37 [ 
applies to the facts of this case. I set 
the decree of the learned Subordinats 
Judge and allow this appeal dismiss^ 

3. Khalrajmal v. Dlam, (1906) 32 C&I 

I A 23=8 Sat 734=9 OWN 201=1 0 h * 
684 (P 0). 
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plaintiff’s suit with costs of the contesting 
defendants thronghout. Leave refused. 


c.b.k./d.s. 


Appeal allowed. 


A. I. R. 1938 Madras 947 
Horwill j. 

B. CJicckalingam —Appellant. 

V, 

T.S.P. L. P. Palaniappa CJiettiar and 
another — Respondents. 

Appeal No. 278 of 1934. Decided on 
24th January 1938, against order of Dist. 
Court, South Arcot, D/. 24th October 1933. 

Insolvency-Insolvency Court can go behind 
decree and ascertain whether decree debt is 
true or not if it believes that decree was ob¬ 
tained by fraud, collusion or is unjust. 

No judgment or decree is binding on the Insol- 
yency Court. The business of an Insolvency Court 
is to ascertain whether a debt is true or not, and 
ahhough the judgment and decree are binding on 
the parties to it whether the debt is true or fake 
and whatever the judgment and decree might be, 
yet the Insolvency Court is not so bound; for the 
Insolvency Court will not and should not ordi¬ 
narily go behind the decree unless it has reason to 
believe that the decree was brought about by fraud 
or collusion or is unjust: (1886) 16QBD 315 and 
(1907) 2 K B23, Bel. on. (P 948 C 1] 

A trust, through a former trustee, executed a 
mortgage bond in favour of two Insolvents and 
their brother. On this bond a mortgage suit was 
brought and decree obtained against the plaint 
institution. Subsequently, another trustee brought 
a suit to have it declared that the mortgage decree 
was not binding on the plaint trust and for refund 
of a certain amount which had been paid under 
the decree obtained by the insolvents and their 
brother, He was successful in the trial Court; 
but the insolvents and their brother, who were 
defendants 1 to 3 in the suit, died a joint appeal 
against the decree. During the pendency of the 
Appeal, defendants 1 and 2 became insolvents and 
died before the appeal came on for bearing. The 
Official Receiver did not come on record. The 
Appellate Court, apparently in ignorance of the fact 
that defendants 1 and 2 bad become Insolvents, 
declared that the appeal of defendants 1 and 2 
had abated; and so the appeal against them was 
dismissed. Defendant 8, on precisely the same 
grounds of appeal as defendants 1 and 2 bad 
nlsed, was successful; and it was held that the 
mortgage in question was binding on the plaintiff 
Institution. On the strength of this judgment 
nnd decree passed in appeal, the trust sought to 

g ore for the amount of the decree debt in the 
Aolvenoy Court: 

Btld that an Injustice had resulted from the 
soQ-appearanoe on the record of the Official Be- 
wver. The Insolvency Court was therefore entl- 
^ to go behind the decree and to say that the 
judgment debt of the trust was not a true one, and 
it mattered not whether the Official Receiver was 
n party to the appeal or not: AJB 1930 Mad 
and (1889) 22 Q B D 83, Disting. 

[Pd4803iP949Cl] 


S. Nagaraja Iyer — for Appellant. 

K. R. RaDgaswamy Iyengar — 

for Eespondents. 

Judgment.—Theappelianfc trust, through 
a former trustee, executed a mortgage bond 
in favour of the two insolvents and their 
brother. On this bond a mortgage suit was 
brought and a decree obtained against the 
plaint institution. In 0. S. No. 8 of 1924 
on the 6 I 0 of the Sub-Court, Negapatam, 
the plaintiff, another trustee, brought a 
suit to have it declared that the mortgage 
decree was not binding on the plaint trust 
and for refund of a certain amount which 
had been paid under the decree obtained 
by the insolvents and their brother. He 
was successful in the trial Court; but the 
insolvents and their brother, who were 
defendants 1 to 3 in the suit, filed a joint 
appeal against the decree in 0. S. No. 8 of 
1924. During the pendency of the appeal 
defendants 1 and 2 became insolvents and 
died before the appeal came on for hearing. 
The Appellate Court, apparently in ignor. 
ance of the fact that defendants 1 and 2 
had become insolvents, declared that the 
appeal of defendants 1 and 2 had abated; 
and so the appeal against them was dis. 
missed. Defendant 3, on precisely the same 
grounds of appeal as defendants 1 and 2 
had raised, was successful; and it was held 
that the mortgage in question was binding 
on the plaintiff institution. On the strength 
of this judgment and decree passed in 
appeal, the appellant has sought to prove 
for the amount of the decree debt in 0. S. 
No. 8 of 1924 in the Insolvency Court; 
and the learned District Judge has held 
that the decree passed in 0. S. No. 8 of 
1924 and confirmed in appeal as far as the 
insolvents are concerned, is not binding 
on the creditors; and he has held that the 
debt is not a true one. The plaintiff.trustee 
in this appeal contends that the decree 
was a proper one, free from fraud and 
collusion; and that therefore the Insolvency 
Court ought not to have gone behind the 
decree and, secondly, that in fact the then 
Official Receiver did have knowledge of the 
pendency of the appeal and did not take 
the trouble to come on record; and that he 
is therefore precluded from claiming that 
the decree of the Appellate Court is not 
binding on him. The third contention is 
that if thelnsolvenoy Court goes behind the 
decree of this Court, it should reconsider 
the whole question whether the mortgage 
debt is binding on the appellant institotion. 
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It is not (ionied that in certain circum. 
stances the Insolvency Court can refuse to 
admit a jud;;ment debt. The leading case 
on the question as to how far an Insolvency 
Court should consider itself bound by a 
decree is (1886) 16 Q B D 3lo,* and it will 
be seen therefrom that no judgment or 
decree is binding on the Insolvency Court, 
that the business of an Insolvency Court 
is to ascertain whether a debs is true or 
•not, and that although the judgment and 
(decree are binding on the parties to it 
whether the debt is true or false and what, 
ever the judgment and decree might be, yet 
the Insolvency Court is not so bound ; for 
the Insolvency Court will not and should 
not ordinarily go behind the decree unless 
it has reason to believe that the decree was 
brought about by fraud or collusion or is 
unjust. As pointed out by Lord Esher in 
the case above referred to, a judgment is 
prima facie evidence of the correctness of 
the debt. He says: 

It canDot bo doubted that a judgmoot is prima 
facie evidence of a debt, and that a judgment or 
order to which a debtor has consented is far 
stronger evidence against him of the validity of 
the debt for which it purports to be given than a 
mere judgment by default. It is very strong evi¬ 
dence .against him. Nevertheless, it seems to me 
that upon certain allegations being brought for¬ 
ward, the Court is entitled to inquire into tho 
alleged debt; and the Court, exercising a judicial 
authority, is bound to do so upon a sufBciont 
cause being shown. 

This principle has been followed in (1907) 
2KB 23^ in which Cozens-Hardy M. R. 
quotes with approval a passage in the judg- 
ment of Bigham J., which was the subject 
of appeal: 

The trustee's right and duty when examining a 
proof for the purpose of admitting or rejecting it 
is to require some satisfactory evidence that the 
debt on which the proof is founded is a real debt 
No judgment recovered against tho bankrupt, no 
covenant given by or aocount stated with him, 
can deprive the trustee of this right. Be is entitled 
to go behind such forms to got at the truth, and 
the estoppel to which the bankrupt may have sub¬ 
jected himself will not prevail against him. 

Reference has been made by the learned 
advocate for the appellant to 59 M L J 
321,^ a judgment of Ramesam and Cor. 
nish JJ. In that case there was only one 
creditor and only one debt; and it was 


1. Ex parte Leonox; Id re Lonnox, (ISfifi) 16 O 
D 316=66 L J Q B 46=54 L T 462=34 W 
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contended by the insolvent that the 
decree was passed ex parte. The judg. 
ment.debtor, wbo became insolvent, cod. 
tended that be was not properly served 
with summons in the case and that the 
debt was a Betitious one. Ramesam J. in 
bis judgnaont, states his opinion that it was 
not a case to which the principles enun. 
ciated in (1886) 16 Q B D 315‘ and (1907) 
2KB 23" could be usefully applied: for, if 
the debt was a fictitious one, the Official 
Assignee bad no jurisdiction at all. The 
learned advocate for the appellant relies 
not 80 much upon the decision in this case 
as upon a remark in the judgment of Lord 
Esher in (1889) 22 Q B D 83‘ to the 
edect that 

the Court of bankruptcy is bound In every case 
as a matter of course to go behind a judgment is a 
preposterous proposition. 

Applying the above principles to the facts 
before us, it seems clear that the Insol¬ 
vency Court is entitled to go behind the 
decree of this Court above referred to if it 
is obviously an unjust decree which could 
not be enforced without doing injustice to 
the creditors represented by the Official 
Assignee. The decree against the insolvents 
and defendant 3 in 0. S. No. 8 of 1924 wM 
a joint decree; and there is no difference 
at all between the cases of the defendants 
and their brother, defendant 3; and in fact 
they filed a common appeal with commoo 
grounds of appeal. It follows therefore 
that if the legal representatives of the 
insolvents and the Official Receiver had 
been on the record they would necessarily 
have succeeded; so that it is quite clear 
that an injustice has resulted from the 
non-appearance on the record of the Official 
Receiver. The Insolvency Court was there¬ 
fore entitled to go behind the decree and 
to say that the judgment debt of the appel¬ 
lant was not a true one. 

It is next contended that even if the 
decree be re-opened the Insolvency Court 
ought to reconsider the question whether 
the mortgage debt was really binding on 
the plaintiff institution and whether the 
trial Court in 0. S. No. 8 of 1924 was not 
right in giving a decree in favour of the 
appellant and this Court in appeal wrong- 
As has been laid down by the authoritiee 
cited above, if there is no reason to thm* 
that the judgment and decree are wroni 
the Insolvency Court is bound to follow 
that judgment and decree. The 
4. In re Flatau; Bx parte Seotob Wbiaky Dlsti** 
lera, (1089) 22 Q B D 83=37 W B 49- 
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Court in this case would not be justihed in 
coDBiderin" whether Venkatasubba Rao 
and Cornish JJ. in Appeals Nos. 360 and 
361 of 1925® are right or whether the trial 
Court is right. There is naturally a strong 
presumption that the Appellate Court was 
right; and only if the appellant was able 
to show that in some way a miscarriage 
of justice had been brought about in the 
Appellate Court, would the Insolvency 
Court be bound to consider whether the 
decision of the Appellate Court was right 
or not. The appellant has not been able to 
do that; and the lower Court was there- 
fore justi6ed in holding on the strength of 
the judgments in Appeals Nos. 360 and'361 
of 1925® that the debt of the appellant was 
not a true one. 

The present case is slightly different 
from those that have been quoted before 
me, in that it is alleged in the affidavits of 
the appellant filed in the Court below that 
the Official Receiver was aware of the 
existence of the proceedings and yet did 
not take the trouble to get himself brought 
on record. There is no reason to think that 
there was a wilful default and that the 
Official Receiver who had charge of the 
insolvent's estate at the time of the hear, 
ing of Appeals Nos. 360 and 361 of 1925® 
failed or neglected his duty. Assuming 
however that the Official Receiver did neg. 
ligently fail to bring himself on record, 

1 cannot say on the principle enunciated 
above that this would in any way make the 
case of the appellant any stronger. If the 
Insolvency Court is entitled to go behind 
the judgment and decree, it should consider 
whether the alleged debt is true or not ; 
and it matters not whether the Official 
Receiver was a party to the appeal or not. 
The appeal therefore fails and is dismissed 
with costs of respondent 2. 

O.R.g./D,9. Appeal dismissed. 

6. yenkataraman v. Sivagarunatha Chettiar, 
rtporUd in (1983) 20 A 1 K Mad 639 =: 144 
10 684 . 
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Pandrang Row J. 

Public Prosecutor — Appellant. 

v. 

Chikha Bangan and others — 

Respondents. 

Criminal Appeals Nos. 683 to 689 of 
1937, Decided on 3nd Angoat 1938, against 
acquittal by Court of Bench Magistrates, 
Ootaoamund, in B. 0. Noe. 859 to 865 of 
1981, respectively. 


Prevention of Cruelty to AnimalsAct (1890), 
S. 3 (a)—Scope — Question whether there was 
overloading or not is to be decided on facts by 
Magistrate. 

Whether the Local GovernmcDt have deter, 
miued the maximum weight to be carried by pack 
poDies and whoihet the District JIagi&trate'sordera 
to that eflect Lave been published in the local 
gazette are not necessary requirements for the 
determination of a case on the merits. Magistrates 
have to decide whether as a matter of fact there 
was overloading or not, and decide the case in 
accordance with their finding on that point. 

[P 919 C 2] 

Appellant in person. 

L. V. Krishnaswamy —for Bespondents. 

Judgment. — These appeals raise the 
same question. The Bench Magistrates of 
Oobacamund acquitted the accused in these 
cases, who were charged with having over, 
loaded their pack ponies and thereby com. 
mitted an offence punishable under S. 3 (a), 
Prevention of Cruelty to Animals Act, 11 
of 1890. The acquittal was pronounced 
without bearing any evidence, and on the 
preliminary point that under Ss. 1 and 2, 
Prevention of Cruelty to Animals Act, the 
Local Government have to dobermine the 
maximum weight to be carried by pack 
ponies, and that as the determination has 
not been made and the District Magis. 
trate's orders had not been published in the 
local gazette, the prosecution wasincompe. 
tent. The whole of this reasoning proceeds 
on a misconception of the law on the sub- 
ject and there can be no doubt that these 
requirements are not necessary for a deter. 
minatioD of the case on the merits. It is 
for the Bench Magistrates to decide whe¬ 
ther as a matter of fact there was over, 
loading or not, and decide the cases in 
accordance with their finding on that point. 
The orders of acquittal are therefore set 
aside and the cases are remitted to the 
Bench Magistrates for retrial according to 
law. It has been urged by the advocate 
who appears for the respondents that the 
alleged offence was, if at all, committed in 
a place to which the Prevention of Cruelty 
to Animals Act has not been extended. 
This is however a point which should be 
determined during the retrial and I have 
no donbt the Bench Magistrates will deal 
with the point and decide it. It is unneces. 
sary for me, and indeed it is not possible 
for me on the materials on record, to say 
whether there is any substance in the point 
or not. 

C.B.K./N.S. Cases remitted for retrial. 


Madras HANCiiAYAiiiiA v. LAEsniliDEVAUMA (Wadsworth X.) 
A. I. R. 1938 Madras 950 
\VA])S\VuRTK J. 


A. I. B. 


Mukhomala JIan'uynaiiannna — 

Arpellant. 

V. 

hastneni Tiakshviidevavnna and 
another — Bespondoots. 

Second Appeal No. 123 of 1934. Decided 
on 2ua August 1938. against decree of Dist. 
Court, Guntur, in A. S. No. 191 of 1931. 


that person with authority to represent that 
estate. The question is essentially one of fact. K 
the iQtermeddler is a seU-constitoted guardian 
who comes into being for no other purpose than 
to carry out an isolated transaction, which trans¬ 
action is of very doubtful advantage to the 
minor s estate, then there could be no such general 
recognition of the alleged guardian as would clothe 
him with authority and clearly there could be no 
such course of conduct as might take the place o( 
or supplement the general recognition i A I B 
1029 Mad 110 and AIR 1027 Bjm $U, Bel. on. 

[P 952 C 1,3] 


(a) Mmor-p.scharge by de facto guardian- 
Validity -De facto guardian validly in charge 
of minor 8 affairs can give good discharge in 
re spec t of debt due to minor. 

A do facto guardian who is validly in cha^Tof 
tho minor .s aOair.s may for the benefit of that 
minor give a good discharge in respect of a debt 
(iuo to the minor. A de facto guardian of a Hindu 
minor can do those acts in the interests of the 
minor which can be done by a de jute guardian of 

^aa ^bO, Aot foil. CP95lC2j 

(b) Minor-De facto guardian-Powera of- 
Urdinanly firstacl of intermeddling with estate 
of minor would not be act of de facto guar- 
dian if he has not already become one before 
band—Nor subsequent management of estate 
make the first act as'one of de facto guardian 
rosihon of de facto guardian recognized by 
those interested m minor before any act of 
intermeddling has been accompIished-Courts 
might recognize the first act of such person ai 
binding on minor. 

A do facto guardian is one who looks after the 
property of tho minor and generally aots in his 
interests for the time being. A fugitive or an 
isolated act of a person with regard to the minor’s 
property would not make him a de facto guardian 
of the minor, nor would staying with a minor for 
a time make him a de facto guardian. There must 
be a continuous course of conduct as guardian of a 
minor m regard to his property In order to enable 
one to ^come a de facto guardian. The length of 
the period requited to constitute one a de facto 
guardian would depend upon the circumstances of 
each case. Ordinarily, the first act of intermeddU 
ing with the estate of a minor would not be the 
act of a do facto guardian, if he bad not become 
one before the aot; nor would the subseoueot 
management of tho estate of the minor by such 
person make tho first act. the act of a de facto 
guardian. Where, however, the position of the de 
facto guardian has been recognized in the family 
and by those mainly concerned, before any inter- 
meddlmg act of a formal nature affecting the 

minor has bwn accomplished, the Courts might 

recognize the first aot of such guardian as binding 
on the minor. The question must be whether in 
the eyes of the family of the minor and those 
mterested In the welfare of the minor the person 
who makes an alienation or receives paymen is 
at the time of the transaction impeached reSd 

by common consent as a person who is entE 
act on behalf of tho minor If iL. 


V. 'jovmaarajacban ana L.. Krighna- 
_ murthi — for Appellant. 

K. Kotitayya — for Respondents. 

Judgment,—This appeal raises an in* 
teresting question regarding the position of 
a person who starts to intermeddle with 
the estate of a minor and involves a deci¬ 
sion as to what it is that first gives to that 
person the status of a de facto guardian. 
The appellant is the plaintiff who sued to 
recover a legacy of Rs. 1700 due to her 
under the will of her deceased husband. 
Defendant 1 is the sister of the deceased 
husband and executrix of his will. Defen- 
dant 2 is the mother of the plaintiff and 
the alleged de facto guardian. Defendant 3 
w the brother of the deceased husband. 
The facts as found by the lower Courts are 
as follows: The plaintiff was 15 years old 
when her husband died on or about lOth 
February 1918. At that time she had been 
living with her husband for about a year. 
Shortly after the death of her husbandi 
her mother, defendant 2 who does not con¬ 
test the suit and has not given evidence, 
demanded on behalf of her daughter, the 
plaintiff, the money and lands due to the 
plaintiff under the will of the husband and 

at the same time threatened that, if pay- 
ment was not made at once, the plaintiff 
would not be allowed to take part in the 
funeral ceremonies, the importance of which 
was recognized by all parties. Under this 
pressure an arrangement was made where¬ 
by on 22nd February 1918, that is, appro¬ 
ximately 12 days after the death of the 
busbaod, defeodant I’s husband exeont®^ 
a promissory note, Ex. I, for not only the 
legacy of Rs. 1700 but also for an amount 

of Rs. 408 which is described as interest on 

this legacy, apparently based on the identi¬ 
fication of this legacy, with the katnam 
present to the deceased husband paid by 
the plaintiff’s parents at the time of mar¬ 
riage, interest being calculated from the 
date of the giving of the present. The pm- 
missory note also covered an amount dn® 
to the minor for paddy and the promisor 
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undertook to pay interest at 12 per cent. 
This was on 22Dd February. At the same 
time the plaintiff’s mother received the 
lands bequeathed to the plaintiff and gave 
a receipt in token of the discharge of the 
legacy in Ex. II. Thereupon, the ceremonies 
went on and the plaintiff stayed in her 
mother.in.law's house for three months, a 
period which is more or less obligatory by 
the custom of the community. Just at the 
end of this period, two payments were 
made under Ex. I whereby the debt incur¬ 
red by defendant I’s husband in discharge 
of the legacy to plaintiff was wiped off by 
payment to the plaintiff’s mother. It must 
he observed that the actual discharge of 
the legacy was not by these cash payments 
but by the receipt dated 22nd February 
1918, Ex, II. Admittedly after the cash 
payments had been made, the plaintiff left 
the house of her mother-in-law and went 
to live under the protection of her mother, 
defendant 2, and there she stayed for the 
rest of her minority. Although the plain- 
tiff is not now living with her mother, it 
is found by the lower Courts that she only 
left her mother’s house mainly for the pur¬ 
pose of the present case and that there is 
no real conffict between the two. It is also 
found as a matter of fact that ever since 
the plaintiff left the house of her mother. 
dn-Iaw, her affairs have been managed by 
her own mother, defendant 2. 

The question is whether, on these facts, 
defendant 1, having arranged for the dis¬ 
charge of the legacy by delivery of the 
lands to the plaintiff’s mother and by execu. 
tion of the promissory note in her favour 
which promissory note was shortly after, 
wards discharged by defendant I’s husband, 
can be made to pay the legacy once more 
to the plaintiff herself. There is no ffnd- 
ing of fact that the money paid to the 
plaintiff's mother has in actual truth been 
received by the plaintiff herself. Both the 
learned Judges of the Courts below appear 
to have conjectured that this may be so. 
They however base their decisions on the 
•position that defendant 2 was the do facto 
guardian who could give a good discharge 
'to defendant 1 and they have given a decree 
to the plaintiff against her mother only on 
the footing that the money is or should be 
with the mother and can be claimed only 
'^om her. I have therefore to decide whe. 
ther defendant 2 was on the date when 
4be gave th» receipt, Ex. II, that is to say, 
on 22nd February 1918, the de facto guar, 
'dian and whether she could give a valid 


discharge to the executrix in respect of the 
legacy to the plaintiff. 

My attention has been drawn to one case 
in which a learned Judge of this Court has 
expressed a doubt as to the capacity of a 
de facto guardian to give a valid discharge 
on behalf of the minor: AIR 1937 Mad 
280,^ With the greatest respect to the 
learned Judge who made the observation 
referred to, it seems to me essential to hold 
that a de facto guardian who is validly ini 
charge of the minor’s affairs may for thei 
benefit of that minor give a good discharge' 
in respect of a debt due to the minor. There! 
is a long line of authority beginning from 
6 M I A 393^ for the view that a de facto 
guardian of a Hindu minor can do those 
acts in the interests of the minor which 
can be done by a de jure guardian of tbati 
minor ; and I am not aware of any 
infirmity of the position of the de facto 
guardian of the minor, once it has been 
established that he is the rightful guardian 
though not appointed by any process of 
law—disentitling him to do those acts which 
a^ de jure guardian can validly do. The 
difficulty in the present case however is 
that it raises the question of the first point) 
of time at which the mother can be said to 
have begun to be the de facto guardian. 
The phrase "de facto guardian," neces- 
sarity connotes a guardian who is such a 
guardian as a result of something which 
has happened previonsly. ‘De facto’ literally 
means from that which has been done’ 
and this basic conception of past acts result¬ 
ing in a present status has led to at least 
two decisions in which it has been laid 
down that a person becomes a de facto 
guardian as a result of a coarse of conduct. 
Each of these cases arose out of an isolated 
act of alienation of the minor’s property 
purporting to have been done by a person 
treated as a de facto guardian in that parti¬ 
cular transaction only. The first case is 
that of 51 Bom 1010,* wherein Crump J. 

defines a de facto guardian as a person 
who, belog neltbec a legal goardian aor a goar- 
diao appointed by Coart. takes it npon himself to 
assnme the management of the property of the 
minor as though he were a guardian. 

He further observes that the term 

1. Bajaram ▼. Eothandapani, (1937) 34 A I B 
Mad 280=17810 368. 

2. Eunoomanpersaud Pandey v. Mt. Babooee 
Munraj Koonweree, (1864-67) 6 M I A 893= 

18 W B 81=2 Bather 29=1 Sar 662 (P 0). 

8. Harllal Banohbod v. Gordban Eesbav, (1927) 

14 A I B Bom 611=106 1 0 722=61 Bom 
1040=29 Bom L B 1414. 
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implies some conliuuity ofoonduct, some manage- 
moiit {if the pr, p, rty beyond the isolated act^of 
sale which feme- into question. 

i'ollowiii'j that decision we have the deci- 
sion of a Hench of this Court in 55 M L J 
8Gl, which related to an alienation of a 
minor widow’s property by the widow’s 
mother purporting to act on behalf of her 
daughter, which transaction was the only 
act done on behalf of the minor by the 
mother and it was done at the time while 
the minor was living under the protection 
of her husbands step-brother in whose 
favour the sale impeached was carried out. 
This was clearly a case in which on the 
facts there was grave reason to suspect 
that the mother of the minor had been 
used to help in a transaction which was not 
in the interests of the minor. On p. 866 of 
the above report, the learned Judges make 
certain general observations on the position 
of a do facto guardian. It is said that : 

, A do facto guardian is one who looks after the 
property of the minor and generally acts in his 
interests for the time being. A fugitive or an iso. 
lated act of a person with regard to the minor’s 
pro|»rty would not make him a de facto guardian 
of the minor, nor would staying with a minor for 
a time make him a do facto guardian. Theremust 
e a continuous course of conduct as guardian of 
minor m regard to bis property in order to 
enable one to become a de facto guardian. The 
length of the period required to constitute one a 
6 facto guardian would depend upon the circum- 
b ances of each case, The first act of intermed- 
|dnng with the estate of a minor would not be the 
act of a de facto guardian, if bo had not become 
lOne before the act, nor would the subsequent 
management of the estate of the minor by such 
person make the first act. which is one of aliena. 
tion, the act of a do facto guardian. 

Now with reference to this last sentence, 
il) must be observed that, on the facts of 
the case before the Bench, these observa. 
tions regarding the first of a series of acts 
of management must be treated as an obiter 
dictum for it appears that in that case there 
was DO subsequent course of conduct from 
which guardianship could be implied. At 
the same time it does seem to me that, if 
the position of a de facto guardian rests 
only on acta of intermeddling, if it is a 
position which has only to be built up by a 
series of acts, the first of those acts would, 
by itself, not be an act of a person who 
was already in the position of a de facto 
guardian before that act was done. A de 
facto guardian is one who is already a guar. 
Idian owing to something which has ban 
pened previously. To bold otherwise would 
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be tantamount to admitting that a persoiv 
buying property from a minor’s estate or 
paying debts to the minor's estate can 
recognize anybody he likes with impunity 
as the guardian, provided that the person 
comes to be recognized as the guardian de 
facto of the minor subsequently. At the- 
same time there are obvious difficulties in 
the way of the application of the dictum as 
a literal statemeut of a rule of law to such 
a case as the present. One can conceive of 
circumstances in which the first formal 
act of the de facto guardian would be one 
which the Courts might rightly recognize 
as binding on the minor. I refer to a case 
in which the position of the de facto gnar.| 
dian has been recognized in the family 
and by those mainly concerned before any; 
intermeddling act of a formal nature affect¬ 
ing the minor has been accomplished. 
Surely the question must be whether in 
the eyes of the family of the minor and! 
those interested in the welfare of the 
minor, the person who makes an alienation, 
or receives a payment is, at the timeofthe| 
transaction impeached, regarded by com¬ 
mon consent as the person who is entitled 
to act on behalf of the minor. If there is 
such a general recognition, then, in my opi¬ 
nion, when once the person recognized has 
consented to act as guardian, it would not 
be necessary to wait for a series of transac¬ 
tions in the capacity of guardian in order 
to clothe that person with authority to 
represent that estate. The question 
essentially one of fact. If the intermeddlerl 
IS, as is contemplated in the case referred 
to in 51 Bom 1040,® a self-constituted 
guardian who comes into being for no other 
purpose than to carry out an isolated trans¬ 
action which transaction is of very doubt¬ 
ful advantage to the minor’s estate, theoi 
there could be no such general recognition 
of the alleged guardian as would clotbe- 
him with authority and clearly there could 
be no such course of conduct as might- 
take the place of or supplement the general 

recognition. 

Applying this reasoning to the facts of 
the present case, I feel some difficulty io 
following the process by which the learned 
trial Judge has come to the conclusion that- 
the receipt of the legacy by the mother of 
the plaintiff was in fact not the first 
of guardianship but the third or fourth act. 

So far as I have been able to gather, the* 
first transaction carried through by the* 
plaintiff’s mother on behalf of her daughter 
was on 22nd February 1918, when sh^ 
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gave discharge on receipb of the promissory 
note and on transfer of the land. The fact 
that the cash due under the promissory 
note was paid only at a later date was to 
my mind immaterial, for, the discharge of 
the legacy was given in return fortheexe- 
cution of the promissory note which pro. 
vided that the payment of the promised 
amount would be made in duo course. 
Now can it be said that when this receipb 
(Ex. II) was given the plaintiff's mother 
was legally entitled to give a discharge? 
In dealing with this question, one should 
remember the relationship of the parties, 
the age of the plaintiff, the surrounding 
circumstances and the attitude of the hus- 
baiid's relative towards the claim of the 
plaintiff s mother. The plaintiff was a 
young girl who had not been with her 
husband for very long and who had been 
almost completely excluded from the con¬ 
siderable estate left by her husband. Her 
legal guardian, the mother-in-law, does not 
appear to have done anything to dispute 
the right of the plaintiff’s mother to pro. 
tect her interests. The action of the plain, 
tiff’s mother in vigorously pressing for 
payment and for transfer of the land seems 
to have resulted in the payment of consi. 
derably more than could be demanded on 
the strict terms of the legacy. When pay¬ 
ment was demanded by the plaintiff's 
mother, it appears to have been recognized 
by the family in general that she was the 
person entitled to make the demand. This 
is clearly not a case in which there was a 
conspiracy to defraud the minor. The fact 
that the plaintiff's mother was regarded as 
the right person to protect the minor’s 
interest is shown by the way in which 
immediately after the period of three 
months during which she had to live with 
her mother-in-law, she went to live with 
her mother, stayed with her thereafter and 
entrusted the whole of the managemeut of 
her affairs to her mother. 

1 am quite prepared to concede that if 
the plaintiff’s mother was not in the posi¬ 
tion of the de facto guardian at the time 
when she gave the discharge, any subse. 
QQent accession of authority would not 
clothe her first act with a character with 
which it was not at the time invested. Bub 
I do think we are entitled to look at what 
^ftppened afterwards in order to come to 
the oonolusion, firstly, as to the state of the 
Bund of the mother in making the demand 
^ secondly, as to the way in which 
the plaintiff’s mother was regarded by the 
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rest of the family, who after all are the 
persons mainly concorned in the matter of 
the guardianship. There is nothing in the 
facts in the case to raise a doubt as to the 
attitude of defeudaut 2 to her daughter, the 
plaintiff, nor to suggest that she was not in 
fact treated as tho guardian by the rest 
of the family. I am of opinion that the 
materials are sufficient to warrant the con¬ 
clusion that she was so treated at the time 
when she made the demand on behalf of 
her daughter for payment of the legacy 
and that the payment of this legacy was 
not merely the first of a series of transac- 
tions which eventually constituted her the 
de facto guardian. This seems to be a case 
in which the position of the plaintiffs 
mother as de facto guardian was recognized 
by the relatives from the begiuning and 
was not the result of any long course of 
conduct. It seems to be undesirable to 
withhold from a person who has reason- 
ably been recognized by the family as en. 
titled to represent the minor, the power to 
do those acts which are necessary for the 
minor and beneficial to her. I therefore 
agree with the lower Courts in holding 
that the plaintiff's mother was the de facto 
guardian entitled to receive this legacy, 
though I would rest the decision not sO' 
much on the theory that the actual receipt- 
of the money was one of the later instances 
of a course of conduct which clothed her 
with the position of the guardian, hut 
rather on the fact that she was from the' 
beginniog after the death of the husband 
recognized by the family as the de facto 
guardian of the minor and that she had 
been recognized in that capacity and had 
assumed that capacity with the consent 
of all concerned before the payment was 
made to her. In this view, I would dismiss 
this appeal with coats. Leave to appeal is- 
granted. 

C.B.E./r.M. Appeal dismissed. 

^ A. 1. R. 1938 Madras 953 
Leaoh G. J. and Madhavan Naib J. 
Janaki Ammal — Appellant. 

V. 

G. Perumalswami Nadar and others — 

Bespondents.- 

Appeal No. 25 of 1938, Decided on 25tb 
April 1938, from judgment of Gentle J.,. 

D/. 11th January 1938. 

# Hindu Law—Mother — Right of reiidence- 
— No abtolule right to realde in lamily heute- 
—On partition, Court con compel h«r to veeote- 
it but mnet giro her onethcr iaitobie residence* 


L 


O . J Madras Tanafii Aumal 7. Perumalswami (Leach C. J.) 


A niodu motlier Las co absolute right to re- 
milt] in tbp fimiiy bouse after it has been sold at 
an auction b-! ] in pur.-uaucc of an order passed in 
a partition suit and lias been purchased by an¬ 
other br.inch of the family. She however has a 
right t.i a suitable residence and if one can 0“ 
found among the family properties, the Court can 
compel her to accept it when a fair partition do- 
matnls it. The coparceners have a right to sepi- 
rate and a right to have the estate partitioned and 
the Court must do justice to all parties : 12 Mad 
.?C0 (F [}). B.rpl. ; Ain 1024 Mad •i:'? • •! 7 /; 
1020 Mad 106 and 12 IT' 7? 0 C J5. ' ‘ 

. [P 055 C 2] 

K. Rajah Iyer and A. ?. Nataraja Iyer— 

for Appellant, 
S, Doraiswamy Iyer, ^'rinivasaragbavaa 
and Thiafiarajan — for Respondents. 


1 . 1.B. 


Leach C. J. This appeal raises the 
question whether a Ilindu mother has the 
riRht to remain in the family house after 
It has been sold at an auction held in pur. 
suanco of an order passed in a partition 
suit and has been purchased by another 
branch of the family. One Thavasamuthu 

sons, Rathnaswamy, 
Vallatham bi andGuruswami. Rathnaswamy 
married Amantbammal, defendant 6 in the 
suit out of which this appeal arises, and by 
her had two sons and one daughter (plain, 
tiffs 1 and 2 and defendant 9). Vallathambi 
married Janaki Ammal, the appellant, who 
was defendant 8 and by her had five sons 
and one daughter (defendants 1. 2, 3, 4. 5 
and 11). Guruswami married Raja Rajes- 
wan Ammal, defendant 7, who bore him 
three sons and a daughter (plaintiffs 3, 4 
and 5 and defendant 10). Thayasamnthu 
lived with his three sons and their families 
m the family bouse at Porayar, Tanjore 
District. Ue was a man of considerable 
wealth and died leaving a large number of 
immovable properties. According to the 
plaint, Thavasamuthu died in or about the 
year 1885. Guruswami, the youngest son, 
died in 1920. Rathnaswamy and Valla, 
thambi survived their father, but prede. 
ceased Guruswami. In the year 1921, a 
partition suit (C. S. No. 655 of 1921) was 
filed by the sons of Rathnaswamy and Guru, 
swamy. On 18th January 1924 a preli. 
minary decree for partition was passed by 
Devadosa J. who directed that the ques, 
tions relating to the maintenance of the 
widows of Rathnaswamy, Vallathambi and 
Guruswami and their rights to reside in 
family properties" should be decided after 
the receipt of the report from the Official 
Referee. 

On 10th November 1936 the case came 
before Wadsworth J. who passed what has 


been described as an interim final decree. 
Wadsworth J. directed that the suit shoold 
be remanded to the Official Referee for the 
preparation of a final account on the basis 
of his order and for the framing of a scheme 
of partition. On 30th July 1937, theCooit 
directed that the immovable properties 
comprising the estate should be sold at an 
auction at which the members of the three 
branches of Thavasamuthu’s family alone 
should have the right to bid. In other 
words there should be a private, not a pub. 
lie auction. This private auction took place 
in September 1937. The family house was 
bought by plaintiffs 3, 4 and 5. Their 
branch altogether bought nine properties, 
of a total value of Rs. 53,000. The appsl- 
lant 3 sons bought 23 houses with laud 
attached for which they paid about Rupees 
200,000. Lakshmana Rao J. dealt with the 
question of the confirmation of these sales, 
The appellant objected to the sale of the 
family house being confirmed and asked 
the learned Judge to cancel it or to declare 
that the sale was subject to her right to 
reside therein. The learned Judge rejected 
her contentions and confirmed the sale 
without any restriction. The appellant 
however refused to vacate when called 
upon to do so by the receivers and they 
had to apply to the Court for an order 
directing her to vacate. This application 
was heard by Gentle J. Plaintiffs 3, 4 
and 5 offered to allow the appellant, 
although she was not their mother but the 
mother of defendants 1, 2, 3, 4. 5 and H. 
to reside in another house which they had 
purchased, until the partition had been 
completed. The learned Judge considered 
that this was a very reasonable suggestion 
and passed an order directing the appellant 
to vacate the family house on this condi* 
tion. The present appeal lies from this 
order. It has not been suggested that the 
respondents are unwilling to comply with 
the condition, bat it is said that the learned 
Judge was wrong in directing the appellant 
to vacate at all. It is said that under Hindu 
law she has an absolute right to remain 
in the house until her death. While reoog* 
nizing that as a general rule a Hindu 
mother has a right to reside in the family 
house, the respondents contend that in the 
special circumstances of this case the ap¬ 
pellant is bound to vacate. They also con¬ 
tend that partition of the family properti^ 
puts an end to the right of a mother to W- 
main in the family house, and in such 
oumstances she must accept a soitahl® 
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residence elsewhere. Mr. Rajah Iyer, on 
behalf of the appellant, relies on the Full 
Bench decision of this Court in 12 Mad 
260,^ and particularly on the following 
passage which appears at page 270 of the 
report: 

The right of resideocs of Hiodu females is 
ordinarily referable to the family house, and a 
purchaser may be presumed to have notice of that 
fact. It is reasonable to hold that he is not & bona 
fide purchaser entitled to eject her, unless it is 
proved that the sale is valid as against her, either 
because, as in this case, it is made in liquidation 
O 4 a debt binding on her or an ancestral debt, or 
with her consent or in circumstances which would 
sustain a plea of equitable estoppel against her. 

Mr. Doraiswami Iyer on behalf of the 
respondents does not challenge the correct- 
ness of this statement of the law, but be 
says that the appellant is bound to vacate 
in the circumstances of this case. In her 
written statement the appellant laid no 
claim to a right to reside in this particular 
house, but set up the plea that a house for 
her residence had to be set apart. The 
judgment of Devadoss J. in postponing the 
consideration of the question as to the 
houses in which the widows were to live 
made no special reference to the family 
house. No issue was raised as to the right 
of the appellant to remain in the family 
house and the present plea was not 
advanced until the sale had taken place. 
The suit proceeded on the basis that the 
appellant bad the right to live in one of 
the family properties, not in a particular 
house, and the contention which she raised 
when the matter came before Laksbmana 
Eao J. was clearly an after-thought. More¬ 
over the auction of the estate properties 
took place on this basis. Therefore, it seems 
to me that the appellant should not be 
allowed to say that the sale is not binding 
on her. 
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true that while it was being used as a 
family house the family members had a 
right to reside there, but he expressed 
serious doubts as to whether they bad a 
right to any particular room, and went on 
to say that on partition it was clearly a 
matter for the tribunal arranging the parti¬ 
tion to say whether it was in the general 
interest of the coparceners that residence 
should be given in a particular house or not. 
In 43 Mad 635^ Sadasiva Iyer J. quoted 
with approval the dictum of Peacock C. J. 
in 12 W R 0 C 35=4 Beng L R 0 C 72,* 
where he said that the father’s widow and 
the other females of the family could not 
be turned out of the dwelling selected by 
the father for his residence and in which 
ha left the females of his family at bis 
death until some other place had been pro. 
vided for them. In this judgment of Sada- 
siva Iyer J., Wallis C. J. concurred. It 
seems to me that there is considerable 
force in the contention that on a partition, 
the Court can direct a mother to vacate 
the family house if the circumstances 
demand it. She has a right to a suitable' 
residence; and if one can be found among! • 
the family properties, it is going very far 
to say that the Court cannot compel her 
to accept it when a fair partition demands 
it. The coparceners have a right to separate 
and a right to have the estate partitioned 
and the Court must do justice to all parties. 

In the circumstances of this case we have 
DO hesitation in holding that the order of 
Gentle J. is correct. Consequently the 
appeal will be dismissed with costs in 
favour of plaintiffs 3, 4 and 5. 

C.R.K./b.d, _ Appea l dismissed. 

4. Mangala Debi v. DinaD.atb Boso,(1869) 4 Beog 
L R 0 C 72=12 W R 0 C 35. 


This is sufficient to dispose of the appeal, 
but I will deal with Mr. Doraiswami Iyer's 
second poiot which is based on the judg. 
Qients of this Court in 46 M L J 146* and 
43 Mad 636.* In the former case Schwabe 
J. expressed that it was quite wrong to 
say that the members of a joint Hindu 
family have rights in rem to residence in a 
Psitionlar house. He thought that it was 

RamaDadhan v. BaDsammal, (1869) 12 Mad 

2fl0(FB). 

OflSolal Aesignee of Madras v. Bajabadbar 
, RilUi, (19241 HAIR Mad 458 = 76 10 536 
=46ML J 146. 

«. BatyaDaiayaoa Bao Nalda v. Balasabrafflaoia 
UndaU, (1920) 7 A I R Mad 106=66 I C 624 
' =48 Had 686=38 M L J 433. 
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Wadsworth J. 

N, Swaminatha Aiyar and another — 

Appellants. 

V. 

Euppuswami Ayyar and others — 

Respondents. 

Second Appeal No. 183 of 1936, Decided 
on 19th August 1938, against decree of 
Diet. Judge, Salem, in A.S. No. 30 of 1936. 

4 Land Acquuition Act (1894), S. 31 ~ 
Question of title between rival daimanU to 
money deposited in Court Question must be 
decided under terms of Act and cannot be 
made subject of separate suit — Decision of 
such question operates as res judicata. 


056 Madras Swaminatha v. Kuppuswaui (Wadsworth J.) 


hcQ riv.il rlumiiHj cocno before the Court ou 
a reference iiiici-r S. ;il. Land Aciuisition Act. the 
Court ha.s a duty to decide which of the two 
c^laimant' is outitled to the money deposited in 
Court. I be \ct luikcs provision for the securing 
of furiJ> in c-ViC' where the pec^ou entitled to the 
cu-.toiy Lf them is incompetent to alien.ate them; 
but it doe.' not empower the Court to direct tbo 
parties to go to a Civil Court to establish their 
case; i C L J HoC. Itel. on. [p 956 C 2] 

It is moreover well established that the decision 
on a reference under the Land Acqui'ltion Act on 
a question of title operates as res judicata to bar 
persons who are parties to that decision from agi¬ 
tating their title in separate proceedings. 

[P 956 C 2j 

B, Sifcarama Rao — for Appellants. 

P. J. Kuppuswami Rao and K. S. Sunda. 
ram fur Respondents. 

Judgment. — Tha appellants and the 
respondents wera claimants of money depo* 
sited in Court under Sec. 31, Land Acqui¬ 
sition Act. They represented ditferent 
branches of one family which owned origi¬ 
nally certain lands handed over under 
Ex. 18 to one Ramaswami Iyer, the anees. 
tor of the respondents, who was to perform 
certain charitable trusts and keep any sur¬ 
plus wiiich there might be after the per- 
formance of those trusts. The lands now 
acquired by the Government consist of a 
portion of the land covered by this dedica. 
tion; another portion has been previously 
acquired and out of the proceeds arrange- 
meob has been made for the income neces- 
sary to carry out the trusts. The respon. 
dents as descendants of the original 
manager of the trust claimed an exclusive 
right in the proceeds of the present acqui¬ 
sition. The appellants on the other hand 
claimed that they were entitled to a share. 
The trial Court went into the matter and 
decided that the appellants were not 
entitled to any share in the compensation 
amount and that it was payable entirely to 
the respondents, descendants of Rama, 
swami Ayyar. There was an appeal by the 
present appellants (claimants 7 and 8) to 
the District Judge, who dismissed the 
appeal'with a very short judgment in the 
course of which he observes that neither 
the contention of tha appellants nor the 
contention of the respondents appears to 
him to be unsubstantial and accordingly 
while confirming the award made by the 
Subordinate Judge he leaves it open to the 
parties to sue in regular form for the 
adjustment of their mutual claims and 
remarks that the appellants may, if so 
advised, ask for the attachment pendente 
lite of the disputed amount. 


A.I.B, 

Now whatever this order was intended 
to mean, it appears to me to have the 
effect of confirming the decision of the Sub. 
ordinate Judge which recognizes the title 
of the respondents and at the same time of 
leaving it open to the appellants to can¬ 
vass the correctness of that decision by 
means of a separate suit. It seems to me 
that the learned District Judge had no 
power to come to such an ambiguous deci¬ 
sion. When rival claimants come before the 
Court on a reference under S. 31, Land^ 
Acquisition Act, the Court has a duty to' 
decide which of the two claimants ifil 
entitled to the money deposited in Court. 
The Act makes provision for the securing 
of funds in cases where the person entitled 
to the custody of them is incompetent to 
alienate them; but it does not, so far as I 
am aware, make any provision whereunder 
the Court can say, “Claimant il has a 
good case. Claimant B also has a good case. 

I direct them to go to a Civil Court to 
establish their case. But meanwhile I con¬ 
firm the decision of the lower Court in 
favour of claimant A." The Court must 
decide the matter which is before it. In 4 
C L J 256^ at p. 258, when the Court was 
asked to leave the question of title between 
the claimants open for determination in a 
regular suit, the learned Judges observed* 

We think that wherever a question oltitleadses 
between rival claimants, It must under the terfflJ 
of the Act be decided in that case and cannot iM 
made the subject of a separate suit. 

It is moreover well established that tb® I 
decision on a reference under the Land 
Acquisition Act on a question of title op0’ 
rates as res judicata to bar persons who are 
parties to that decision from agitating 
their title in separate proceedings. H the) 
District Judge’s order were left as it standSi 
the appellants suing to establish their 
to this money, as the learned District Judge 
seems to think that they can sue, woold be 
met by the plea that the learned Distri®^ 
Judge’s own decision confirming the deej* 
sion of the trial Court operates as res jnd** 
cata to bar the suit. Clearly, the rights^ i 
the parties in this money must be decided i 
by the Land Acquisition Court itself 
by the District Court in appeal frona the 1 

Court which heard the actual refereD®®* 1 

The District Judge was therefore wrong*® ^ 
confirming the trial Court’s decision whU® ^ 
at the same time referring one ^ 

claimants to a separate suit. The ePP®^J: 
therefore allowed and remanded toj ;^ ^ 

1. Babujan v. Secy, of State, (1906) 4 0 L J ^ 
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Difltricb Court for disposal in the light of 
these observabioDS. Costs will abide the 
result. The courb.fee will bo refunded to 
the appellants. 

C.R.K./d.S. Appeal allowed. 
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Pandrang Row J. 

Balagurumurthy Chettiar — Appellant. 

V. 

Kalingan Ambalagaran and others — 

Respondents, 

Appeal No. 73 of 1936, Decided on 8th 
August 1938, against order of Sub.Judge, 
Trichinopoly. in A. S. No. 31 of 1935. 

Civil P. c. (1908). O. 41, R. 27 - Order 
Admitting additional evidence in appeal passed 
before appeal is beard is without jurisdiction. 

The legitimate occasion for the exorcise of the dis- 
oretioQ of admitting additional evidence in appeal is 
not whenever before the appeal is heard a party ap¬ 
plies to adduce fresh evidence, but when on examin¬ 
ing the evidence as it stands, some inherent lacuna 
■or defect becomes apparent. Hence an order admit* 
tingadditionalevidenco in appeal passed before the 
Appeal itself is heard ia without jurisdiction: AIR 
1931 P C 143. Bel. on. [P 957 0 2 ; P 958 C 1] 

A. V. Narayanaswamy Iyer — 

for Appellant. 

S. Amudhachari — for Respondents. 

Judgment—This ig an appeal from the 
judgment of the Additional Subordinate 
Judge of Trichinopoly dated 6th December 
1935, allowing the appeal by the defen. 
Jants from the decree of the District Mun. 
sif, Trichinopoly, dated 21sb December 1934, 
and remanding the suit to the trial Court 
for fresh disposal after taking evidence on 
a certain point. For the purpose of decid¬ 
ing this appeal, it ig unnecessary to go into 
the facts of the case at any length. The 
flnit was for recovery of the amount due 
nnder the mortgage executed by the father 
nf defendants 1 to 3 and defendant 4 in 
favour of the plaintiff. Defendant 4*8 name 
struck off and bis case need not be 
<Jonflidered. The suit was defended on the 
^onnd that the mortgage sued on had been 
jiacharged by the father of defendants 1 
to 3 and that the endorsements of pay- 
l^nts found on the mortgage were not 
tnio. After fall trial the suit was decreed 

favour of the plaintiff. It was not the 
of the defendants who appealed to the 
^utriot Court that they bad not sufficient 
^Pportonity to present their case or adduce 
*^6006 in support of their case. Bat 
^orlhelesa they filed an application pnr. 


porting to be under 0. 41, R. 27, Civil P. 0., 
praying the District Court to admit a cer- 
tain document in evidence in appeal, namely 
a certihed copy of an entry from a death 
register said to relate to their father. This 
application was opposed by the plaintiff- 
re-spondent but was allowed by the District 
Judge on 5th April 1935, that is to say 
long before the appeal was even ripe for 
bearing. In any case it is clear that the 
District Judge did not go into the merits 
of the appeal before he passed the order 
and the appeal itsolf was transferred by the 
District Judge to the Additional Subordi. 
nate Judge for disposal on a subsequent 
date. 

The Additional Subordinate Judge who 
disposed of the appeal appears to have 
thought that he was bound by the order of 
the District Judge admitting the document 
in question as evidence in appeal and he 
thought that it was but fair that the plain¬ 
tiff.respondent should have an opportunity 
of leading rebutting evidence to show that 
the entry in the death register in question 
did not relate to the father of defendants 1 
to 3. He was not content with making this 
direction, but actually remanded the case 
to the lower Court for fresh disposal after 
taking evidence on the point. This neces. 
sarily involved the setting aside of the 
decree of the lower Court and that too for 
no valid reason. It cannot be maintained 
for a moment that the procedure adopted 
either by the District Judge in admitting 
additional evidence in appeal or the judg. 
meet of the Subordinate Judge reversing 
the decree of the Court below and remaud. 
ing the case for fresh disposal was justi. 
fiable. The powers of the Appellate Court 
in the matter of admission of additional 
evidence are subject to limitations which 
are clearly laid down in 0. 41, B. 27. This 
matter has been dealt with in more than 
one case by their Lordships of the Privy 
Council and it cannot for a moment be 
urged that the District Judge acted with 
jurisdiction when he ordered the document 
in question to be admitted as evidence in 
appeal before hearing the appeal itself at 
the instance of a party. As was observed 
by their Lordships in 10 Pat 654* at 
pages 668 and 669 : 

The legitimate occasioo for the exeroiee of tlila 
dlBcrelioQ (of admitting additional evidence in 
appeal) ia not whenever before (he appeal ia heard 

O. Farsotim Thakar v. Lai Mohar Thakor. (1981) 

18 A 1 B P 0 148=188 10 731=10 Fat 064 

=08 IA 364 (F 0). 
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party applies tc adduce fre-b evidence lut when 
on cxaminiDs tbo e\idci)co as it stands, some in- 

borent lacuui cr defect becomes apparent. 

It may well lo that the defect may be pointed out 
oy a partv, c: that a pariymay move the Court to 
supply Hr: fjofect. but the renuirement must be 
tho rr.iuirctQvut of the Court upon its appreciation 
ijf ai'.' r:oe as it stiods, 

Thoir Lordships go on to state that 
'A-hoiover the Court adopts this procedure 
-t IS bound by R. 27 (2) to record its reasons 
lor so doing, and under R. 29 must specify 
the points to which the evidence is to be 
confined and record on its proceedings the 

T * i a * ^ ^ ^ is case the order 

admitting additional evidence in appeal 

was passed before the appeal was heard 
and there is no doubt therefore that that 
order was without jurisdiction. Even if the 
learned Subordinate Judge thought that 
this order of the District Judge admitting 
ovidenco was binding on him. there was no 
necessity for him to have reversed the 
decree of the Court below and remanded 
the suit for fresh disposal; the correct pro¬ 
cedure which ho ought to have followed, 
even if he thought that the order of the 
District Judge was binding on him. was to 
nave the additional evidence taken either 
)y himself or by the lower Court and then 
dealt with the appeal. Both the order of 
the District Judge admitting evidence in 
appeal as well as the judgment of the Sub. 
ordinate Judge reversing the decree of the 
trial Court and remanding the suit for fresh 
disposal are clearly erroneous and contrary 
to law. They are therefore set aside and 
the lower Appellate Court is directed to 
dispose of the appeal afresh according to 
law. The appellant is entitled to have his 
costs of this appeal from the respondents. 
The costs in the Court below should be 
provided for in the revised decree of the 
lower Appellate Court. 

C.r.k./d.s. Orders set aside. 
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Wadsworth J. 

Perimi Chahrapani Appellant. 

7 . 

MattapalU Venkataraju and another 

— Respondents. 
Second Appeal No. 261 of 1933, Decided 
on 16bh August 1938, against decree of 
Sub. Judge, Cocanada, in A. S. No 117 of 
1930. 

Tort - Damages - Suit for - No action lies 
against any one for damages resulting from 
erroneous decuion of Court, merely because 

be has set the Court in motion, unless malice is 
eitabliihe<i« 


A, IB. 

No action will lie against any one for damages 
resulting from an erroneous decision of the Cowt 
merely because that person has set the Court in 
motion, provided that malice is not established. 
J he defendant in such an action is only liable for 
the airect consequences of his wrongful act aod 
the intervening act of an independent third per- 
son bound by law to make a judicial decision 
breaks the chain of causation. [P 959 Q1] 

The defendant obstructed the plaintiff from 
constructing a temporary dam across an irrigation 
channel and subsequently procured an order 
under Section 147, Criminal P. C., restraining the 
plamtiC from damming the channel and taking 
water to hla channel. The plaintiS had to file a 
suit to establish his right to the water and he 
later on sued the defendant for the loss of crops 
caused to him by the defendant’s obstruction, the 
basis of his claim being the defeodaot’s action, in 
procuring from the Courts, the order rostralniog 
the plaintiS from taking the water : 

Ildd that the suit by the plaintiff did not lie: 
24CW N 96, Rel on. [p 959 01) 

P. V. Rajamannar and K. Subba Rao — 

for Appellanir 
Ch. Raghava Rao — for Eespondents, 

Jud^mont. The defendant in this case 
appeals against the decree for damages 
caused to the plaintiff’s land by the loss of 
irrigation facilities, resulting from the 
action of the defendant in obstructing the 
legitimate construction of a temporary dam 
across an irrigation channel and in obtain* 
ing orders from the Courts which preven¬ 
ted the plaintiff from having the use of 
water to which he was entitled, pending 
Magisterial and Civil Court’s proceedings. 
There is no doubt about the facts. The 
obstruction was on 3lst August 1924. After 
interfering with the making of this dam, 
the defendant moved the Magistrate and 
procured an order under S. 147, Criminal 
P. C., on 21st November 1924 restraining 
the plaintiff from damming the channel 
and taking water to his land. The plaintiff 
consequently had to file a civil snit to 
establish his right and he also applied for 
a temporary injunction against the defen¬ 
dant to restrain him from interfering with 
exercise of this right. The defendant op* 
posed the grant of any such injunction and 
it was consequently refused. Eventuallyi 
the plaintiff got a decree recognizing hi3 
right to the water and he now claims 
damages for the loss of the crops which 
would have been harvested in January 
1926, January 1927 and January 1928. 

This appeal has once been heard by 
Cornish J., but the judgment, unfortunate* 
ly, was of no effect because one of the par¬ 
ties was dead at the time when the appee* 
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was heard. Now, quite clearly the plain- 
tifi’s claim for damages is based not on the 
original obstruction of the defendant in 
August 1924 which could not have affected 
the crops grown at the end of 1925, 1926, 
or 1927. The basis of the plaintiff’s claim 
is the action of the defendant in procuring 
from the Courts orders which had the 
effect of preventing the plaintiff from tak. 
ing the water to which he was entitled. If 
80 much be conceded, it is difficult to see how 
the damages accruing to the plaintiff can 
have been caused at all by the extrajudicial 
act of the defendant. Assuming however 
that the defendant’s act in obstructing the 
construction of the dam was the 6rst of a 
series of acts which together caused the 
damage, it is, I think, well established that 
no action will lie against any one for 
damages resulting from an erroneous deci¬ 
sion of the Court, merely because that per. 
son has set the Court in motion, provided 
that malice is not established : 14 C W N 
96.^ It is well established that the defen. 
dant is only liable for the direct conse¬ 
quences of his wrongful acts and that the 
intervening act of an independent third 
person bound by law to make a judicial 
decision breaks the chain of causation. 
When once it is established that the party 
moving the Court is not, in the absence of 
malice, responsible for the Court's errone- 
ous orders, it will be clear that the order 
of the Court, even though erroneous and 
even though passed at the instance of the 
defendant, is an act of a third party inde- 
pendent of the control of the defendant 
and bound to decide judicially. It is there- 
fore a new act intervening and there is no 
chain of causation from the original act of 
the defendant which started the intorfer- 
ence with plaintiff’s rights. It seems to me 
unnecessary to say anything- more. The 
case law on the subject has been fully dis¬ 
cussed in the judgment of Cornish J. which 
unfortunately became inoperative. I agree 
entirely with the reasoning in that judg. 
ment and allow the appeal and dismiss the 
plaintiff’s suit with costs throughout. Leave 
to appeal refused. 

OJt.K./B.M. _ Appeal allowed. 

!• Mina Exuoari Bebi v. Bnreodra Naralo, (1910) 
14 0 W N 96=8 10 13=10 0 L J 336. ■ 
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Leach C. J. and Varadachariar J. 

A. Dhanapala Chetty — Appellant 

V. 

D, Goverchand Soivcar and another — 

Respondents. 

City Civil Court Appeal No. 85 of 1935, 
Decided on 7th .\pril 1938, against decree 
of Court of City Civil Judge, Madras, in 
0. S. No. 342 of 1933. 

(a) Res Judicala~AppIicability—Applicabi¬ 
lity of doctrine to co-defendants—Requisite 
conditions speclbed. 

Before it can be held that the doctrine of res 
judicata is applicable to tho case of persons who 
are impleaded as co-defendants in a suit, three 
conditions are requisite namely: (1) there must 
be conflict of intereste between those concerned; 

(2) it must be necessary to decide this conflict in 
order to give the plaintiff the relief he claims, and 

(3) the question between the co-defendants must 
have been finally decided -.AIR 1931 P C lli 
and AIR 1932 P C 161, Pel. on. [P 9G0 0 2] 

(b) Mortgage—Suit on - Minor alleging that 
he was minor on date of execution of mortgage 
—Burden is on him to prove that. 

Where a mortgagor alleges that ho was a minor 
on the date the mortgage was executed, the burden 
is on him to prove that he was a minor on that 
date. [P 960 0 2] 

(c) Transfer of Property Act (1882), St. 59, 

3 — Mere endorsement by Sub-Registrar of 
admission of execution and signature of wit¬ 
nesses present at the time are not sufficient to 
satisfy requirements of S. 59, in absence of 
evidence showing that signature of witnesses to 
admission were affixed in presence of admit¬ 
ting executant or any endorsement to that effect. 

The mere endorsement by the Sub-Registrar of 
an admission of ezecation and the signature of the 
witnesses present at the time are not suffioient to 
aatisfy the requirements of S. 59, T. P. Act, as 
amended by the Acts of 1926 and 1927, where 
there is no evidence to the effect that the elgna- 
tures of the witnesses to the admission were 
affixed to the document in the presence of the 
admitting executants or of any endorsement to 
that effect. (P 962 0 1) 

Where therefore the document as it stands does 
not show that the signatures of the identifying 
witnesses were affixed in the presence of the exe¬ 
cutant, the document cannot be said to be properly 
attested, unless it is shown that the signatures of 
the identifying witnesses were affixed in the pre¬ 
sence of the executant '.AIR 1931 Mai 335, ^l, 
on; AIR 1929 Mai 1 (F B), Diiting. 

[P 963 0 11 

S. T. Srinivasagopalaohari for T. D. Sri« 
nivasaohari for Appellant. 

K, V. Sesba Aiyaogar and T. Erishoa. 
rajan — for BeepondenU. 

Leaoh C. J.—This appeal arises out of a 
mortgage suit filed by respondent 1 against 
the appellant. There were two mortgagee, 
one dated 2nd April 1921 fox Be. 600 and 
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Uio other dafeil 2.jth April 1021 for lU. 

100. The first mort^' ifie carried interest at 

21 per cerA. per annum, and the second 

iiiort^:i^». interest at 30 per cent, per 

annum. 1 ho proforty charf’ed in each case 

the appellant’s half share in a bouse. 

Itr.-;p:)nilont, 2 is a suh.sequont mortfia^ee, 

hilt lio took no part in the case and he is 

not concerned with the questions raised in 

this appeal. The appellant contested both 

the mortfiages on these firounds: (i) that 

ho was a minor at the time they were 

entered into; (ii) that this question of mino. 

nty had already been decided in bis favour 

m a previous litif^atiou, and therefore the 

doctrine of re.s judicata operated, and (iii) 

that no consideration passed for either 

mort'^ai-o. lie raised a further contention 

with regard to the second mortfla{»e to the 

sUeeb that it was not valid because it had 

not been attested in accordance with the 

provisions of S. 59. T. P. Act. The learned 

'1 udRo decided afiainst the appellant on all 

these questions and decreed the suit, but 

he reduced the rate of interest to one per 

cent, per annum in each case. This reduc. 

tion of the interest has not been challenged 
in this appeal. 

I will lirst deal with the argument on 
the second point, namely, that of res judi¬ 
cata. It appears that on 3rd February 1921 
the appellant executed in favour of one 
i • Katnavelu Achari another mortgage of 
the same property. Ratnavelu instituted a 
suit No. 545 of 1922 in the City Civil 
Court to recover the mortgage debt. Res. 
pondent 1 was made a party to that suit 
on the ground that he had a second charge 
over the property and had therefore a right 
to redeem Eatnavelu’s mortgage. Respon. 
dent 1 did not appear and so far as he was 
concerned the case was decided ex parte. 
The trial Court held that the mortgagor 
^as a major at the time of the execution of 
the mortgage in favour of Ratnavelu, but 
on appeal to this Court that decision was 
reversed and the mortgage was held to have 
no validity, having been executed during 
the minority of the appellant. Ratnaveiu’s 
suit was accordingly dismissed and respon. 
dent 1 became the 6rat mortgagee. The 
plea of res judicata is merely based on the 
fact that respondent 1 was a party to the 
previous suit in which the question of the 
appellants minority was decided. But this 
-qnestiOD was not a question between him. 
eelf and hrst mortgagee or between himself 
*nd the mortgagor. It was a question 
«hich conoernod only Ratnavelu Achari 


i. t. R. 

and the present appellant. In 53 All 103^ 
their Lordships of the Privy Coonoil 
pointed out that in a case of this nature 
there are three conditions requisite before 
It can be held that the doctrine of res judi. 
cata has operation: (i) there must be a 

between those concern, 
ed : (iij it must be necessary to decide this 
conflict in order to give the plaintiff the 
relief he claims, and (iii) the question be¬ 
tween the CO. defendants must have been 
Ijoally decided. This decision was re affirm, 
ed by their Lordships in 10 Rang 322.^ In 
Suit No. 545 of 1922, there was no confliot 
between the two defendants and therefore no 
question to be decided so far as respondent 
1 was concerned in order bo give the plain, 
tiff relief. The doctrine of res judicata 
could not, in these circumstances, apply. 

Turning to the question of the minorityi 
of the appellant at the time when he exe¬ 
cuted the mortgages of 2nd and 25th .4pril 
1921, the learned trial Judge has rightly, 
held that the onus was upon him to provej 
that he was a minor on those dates. The 
learned Judge has come to the conclusion 
that he has failed to discharge the burden 
cast upon him, and we are also in agree, 
ment with this finding. The appellant is 
the son of one Vajravelu Cbetty. Vajravelu 
had two sons, one born on 29tb August 
1900 and the other born on llth August 
1903. The appellant contends that be is 
the younger son. It is an undoubted fact 
that one of Vajravelu'a sons died in infancy 
and it is said by respondent 1 that this 
xvas the son who was born on llth August 
1903, that is the second son. The plaintiff 
has^ put in evidence an extract from the 
register of deaths kept by the Health 
Hepartment of the Corporation of Madras 
which shows that on 22nd Anguet 1904 
one Vytheeswaradu, aged one year and si* 
months, died at No. 137, Linghi Cbetty 
Sfcreeb. It ig common ground that tfa® 
appellant s father had a house known as 
No. 259, Linghi Chatty Street. In fact this 
was the house in respect of which the 
appellant executed mortgages in favour of 
respondent 1. Respondent 1 states that 
this death certificate refers to the second 
son of Vajravelu Cbetty and that Vajravelo 
was then living in 137, Linghi Gh^ 

1. Munni Bib! v. Tirloki Nath. (1931)10^18 


PO 114=132 i *6 "698=63 Au"i03=:M 1^ 
158 {P C), 

2. Maung Sein Done v. Ma Pai Nyon, (WW) ^ 
A I R P C 161=137 1 0 988=10 Bang 08*" 
69 I A 847 (P 0). 
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Sfcreefc. It is quite clear that if this certi. 
ficate does refer to a son of Vajravelu then 
that son was the second son, which would 
mean that the appellant was the elder son 
and was of ape at the time the mortRa^es 
were executed. The appellant called three 
witnesses with a view to proving that these 
entries in the register of deaths refer to 
the son of one NamasivayaChetty.aTelugu. 
The learned trial Judge has, however, 
refused to believe these three witnesses and 
has given a very good reason for holding 
that the entries could not refer to a son of 
Namasivaya Chetty. Namasivaya was a 
Telugu, and it was admitted by the appel. 
lant’s own witnesses that not a single Telugu 
is known by the name "Vytheeswaradu" 
which is the name of a God of the Tamil 
Community. Therefore it followed that the 
child who died on 22nd August 1904 was 
a son of a Tamil citizen. 

The appellant’s story was that his elder 
brother had died in 1901 at the village of 
Kilachembedu in the Wandiwash Taluk, 
which I understand is about 80 miles from 
Madras, It is admitted however that there 
is a register of deaths kept in this village 
and that the register for 1901 is still in 
existence. The appellant has taken no steps 
whatever to have this register produced in 
Court. If there was an entry in this register 
showing that a boy of the name of Vythee. 
swaran had died in that village in 1901, it 
would go a long way to establish proof of 
the plaintiff’s contention that he was a 
minor when he signed the deeds. The 
appellant contented himself with relying 
on the evidence of the three witnesses 
whom the learned trial Judge refused to 
13611676 and on the evidence given in the 
'previous case. But be was not entitled to 
rely at all on what happened in that case. 
The evidence there was not made evidence 
in this case and did not concern the issue 
'between the appellant and respondent 1. 

I should also mention that the plaintiff 
oatled as a witness his maternal uncle, one 
V. Srinivasa Chetty. His evidence was of 
ft very vague nature. No reliance was 
plaoed on it by the learned Judge, and 
we consider that be was fully justided iu 
^negarding it. Therefore the position is 
that the appellant has failed entirely to 
discharge the burden of proof and the plea 
of minority must also be rejected. With 
Regard to the question of consideration, the 
ftppellant’s case really rests on bis denial 
^hat any consideration passed. The mort. 
Asa de^s disclose wbat the consideration 

1988 M/191 & 129 


was and the appellant’s word cannot be 
accepted as proving that the consideration 
stated therein did not iu fact pass. The plain, 
tiff has produced his account books show, 
ing that be did lend the money. The fact 
that these account books were accurately 
kept in the ordinary course of business was 
pot challenged in cross-examination. There 
is also no substance in this plea. 

The only other question which remains 
to be considered is whether the second 
mortgage is invalid for want of attestation. 
It was discovered in the course of the case 
that there were no witnesses to the appel. 
lant’s signature at the foot of the docu- 
ment. But at the back there were three 
witnesses to his signature before the 
Registrar admitting the execution of the 
document. The appellant in his written 
statement acknowledged that be has exe¬ 
cuted the document, though be made no 
admission with regard to the attestation. 
He did not however raise any objection 
to it until respondent 1 was in the witness, 
box. It was then that his learned advocate 
observed that the document had not been 
attested in the ordinary way. The learned 
Judge however decided that the document 
had been rightly attested and in this con. 
nexion relied on the decision in 52 Mad 
123.’ Before discussing the judgment in 
that case, it is necessary to refer to Ss. 59 
and 3, T. P. Act. Sec. 59 provides that 
where the principal money secured is Rs. 
100 or upwards, a mortgage, other than a 
mortgage by deposit of title deeds, can be 
effected only by a registered instrument 
signed by the mortgagor and attested at 
least by two witnesses. Sec. 3 deBnes the 
word attested” in relation to an instru¬ 
ment. The word means and shall be deem, 
ed always to have meant attested by two 
or more witnesses each of whom has seen 
the executant sign or affix bis mark to the 
instrument, or has seen some other person 
sign the instrument io the presence and 
by the direction of the executant, or has 
received from the executant a persona! 
acknowledgment to his signature or mark 
or of the signature of such other person 
and each of whom has signed the inetro- 
meat in the presence of the executant. In 
52 Mad 123,^ a Full Bench of this Court 
held that the signatures of the registering 
officer and of the identifying witnesses 
affixed to the regiatration eoddrsement 

3, Veenppa Chettler v. Sobraassla I;er, (1999) 

16 A I B Mad lalie I 0 867=69 Mad 123 
=66 M L 7 791 (F B). 
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unuor S^i GS iind 59. Registration Act, aro 
a suflicierit at^t.statiou uiibin tbo njeanini^ 
of tbo Tr:ii..^fer cf Property Act acd its 
suhseqncr t amendin'; Acts. But in.that 
ca.^o flu.-rc whs evidence that the identify, 
in;; wiine.^^es had si-;ned in tho presence of 
the cxet utarit, and this fact was lost siftht 
of hy the learLcd trial Jud^e in the present 
case. In GO M L .J 302‘ it was held that 
tho cDcioendorsentent hy the Sub Registrar 
of an .admission of execution and thesi^na. 
turo of the witnesses present at tho time 
iflre not sulhcicnt to .suti>fy tho require¬ 
ments of Sec. .Of), T P Act, as amended hy 
the Acts of 1920 and 1927, whore there is 
.no evidence to tho cfTect that the siftna. 
jturos (if the witnesses to the admission 
|Wero allixed to the document in the pro- 
scnco of tho admittins executants or any 
endorsement to that etTect. When this ques¬ 
tion of attestation was raised in the trial 
Court the learned advocate for respondent 1 
asked the learned Judge to allow evidence 
to be called apparently in order to prove 
that the identifying witnesses had seen the 
appellant sign the instrument or that they 
had received from him a personal acknow. 
lodgment of his .Hgnature and had them- 
eelves signed in his presence. The learned 
Judge however did nob consider that this 
evidence was necessary in view of the 
pleadings and the decision in 52 Mad 123.® 
We are however unable to share this opi. 
,Dion, The document as it stands does not 
^show that the signatures of the identify, 
jing witnesses were allixed in the presence 
of the appellant. In these circumstances 
we consider that the proper course will be 
to send the case back to the trial Court to 
take the evidence which the parties may 
wish to offer on this question and to state 
its finding on the evidence. The record of 
the case will then be returned to this Court 
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Madravak Naik Opfg. C. J. and 
Krisunaswami Ayyangar j. 

U. U. Kbrahim Sait — Appellant. 

V. 

South India Industrials Ltd. — 

Respondent. 

Original Side Appeal No. 50 of 1938, 
Decided on 10th .‘\ugust 1938, from order 
of Gentle J. D/. 29ih April 1938. 

(a) Madras High Court Original Side Rule., 
O. 7, K. 7 (2) — Leave to defend uncondition- 
ally should generally be given where defendant 
has shown that he has fair cose for defence— 
Defendant s case must be bona fide and should 
raise triable issue^Court should be satisfied 
that there is a fair issue to be tried by 
competent tribunal* 

Leiivc to di-ft-nd should, as a general rulCr be 
given UDCunditionally, where the defeodaDUhows 
that he has a fair case for the defence^ or rea50D* 
able grounds for t-ctung up a deh uce, or even e 
fair probabilit) that be bus a bona fide defence. A 
mere allegation of facts which might amount to s 
defence is not suflicient. The defendant's ease 
should bo bona fide and should raiso a triable 
Issue* which would show that be basafairdefenefl 
to put forwijrd again'-t the plaintiQ’s claim. II i® 
not necessar> that the Court should enter folly 
into the merits of tho case and decider but 
should be satisfied that the defences raised 
that there is a fair issue to bo tried by a comp®* 
tent tribunal before leave to defend is 8*^^^ 
unconditionally. Tho Court must also bo 
that the defence has not been set up to gaio 
Further, in deciding whether the defence set up i® 
a real defence or not, all the circumstances 
be looked at: (168^) 5 T L U 72 ; (1902) SSlT 
262 and (18^8} 7? L T J 0 255, Rd. o« ; AlR 
2935 Mad 43. Ezplaxncd. {P 963 C 2; P 964 0IJ 

(b) Company — Directors — Powers of 
Mar^eging businrssof company includes ioililo* 
tion of Suits on its behalf. 

Maofiging the business of the company inclQ^®® 
tho institution of suits on its behalf, when I® 
becomes necessary in the course of managemeD^ 
recover moneys due to the company. fP 9610 9] 

(c) Company^Directors-Meeting of 
tors - Notice* 


The decree of the trial Court stands so 
far as the mortgage of 2nd April 1921 is 
concerned The question of the validity of 
the mortgage of 25th April 1921 will be 
decided after receipt of the record from 
the trial Court. The trial Court will submit 
Its findings within two months. Ten days 
will be allowed for objections. 

C.B.K./r.m. Case remanded. 


ml] 302^ ^ ^ 336=131 I 0 840 


In law, a meeting of directors is not duly wo* 
vened unless due notice has been given Jo »» 
directors. [PP66011 

(d) Company — Share-holder — Right* 
Set-off. 


A share-holder Is not entitled to set off »«»]?** 
a company what he might receive on a wlnou« 
op against the moneys due by him. The 
cannot be expeoted to await the winding I?, 
the recovery of tho moneys doe to it if®®-.! 
share-holders. [p 966 C 

V. Ramaswami Iyer and S. Narasiog* 
Rao — for Appellant. 

V. Rajagopalachariar and K. P- Bam*® 
Menon — for Respondent. _ . 

Madhavan Nair Offg. C. j® 

an appeal against the order of Gentw 


1938 


Ebrahim Sait v. S, I. Industrials Ltd. Madras 963 


confirming the order of the Master giving 
the appellant (defendant in C. S. No. 167 
of 1937) leave to defend on hia furnishing 
security for a sum of Rs. 25,000 within a 
period of two months from the date of his 
order. The security has not been furnished. 
The appellant contends that leave to 
defend the suit should have beeu given to 
him unconditionally. The circumstances 
are these. The respondent (plaintiff) is the 
South India Industrials Ltd. The suit has 
been filed by its managing director. Tho 
appellant is another managing director. 
The claim against the appellant is for a 
sum of Rs. 2,83,878-6-11—the amount 
overdrawn by him from the company pre¬ 
vious to the year 1928. There is no contest 
regarding this amount owing by the appel¬ 
lant to the company. In defence, the appel. 
lant raised various contentions, the most 
important of which is that the suit has not 
been filed with proper authority, inasmuch 
as the plaint purports to be signed by the 
managing director. His case on this point 
is that there is nothing to show that he 
has been properly authorized to file the 
suit on behalf of the company. So far as 
the merits of the claim are concerned, the 
defences are two. fold. The appellant seeks 
to set off against the amount claimed a 
considerable sum of money—we are told 
that it would amount to a little over a lakh 
of rupees—owing to him by the company 
in respect of unpaid bonus declared some 
years ago. He claims also to set off another 
amount, namely the amount which be as 
a share, holder might receive upon the 
winding op of the company. The third 
I^int raised is that the suit is barred by 
limitation. 

On behalf of the company it is alleged 
that the proceedings of the Board of Direc. 
tors will show that the managing director 
who has signed the plaint is authorized to 
institute suits on behalf of the company, 
that there is no substance in the two 
claims to set off made by- the appellant, 
for be has waived bis right to claim the 
i^nns, and that a share.holder cannot 
claim to set off what be might eventually 
idoeive on a winding up of the company 
Against the amount which he owes to the 
company. It is also urged by the respon. 
^nt that the plea that the suit is barred 
^ limitation caunot stand, having regard 
^ the letter written by the appellant 
acknowledging bis liability to pay the 
amount claimed. Both the Master and the 
learned Judge were not impressed with 


the defences raised, but as they did not 
desire to shut out altogether an opportunity 
for dofending the suit, tho appellaot was 
givoD psrniission to clofond it provided ho 
furnished security for the sum of Rs. 25.000. 
As already stated it is urged before us that 
in the circumstances of the case the Court 
is bound to grant, the appellant permission 
to defeud uncoDditioniilly. 0. 7, R 7 (2) of 

the Original Side Rules says that: 

Leave to appear and defend iiinv be gireo uncon- 
diUooally or subject to .such as to pasmeot 
into Court, giving security, framing and recording 
issues or otherwise as the Master thiuk^ fit . . . 

Order 14. R. 6 of the Rules of the Supre- 
mo Court says: 

Leave todefend may bo given unconditionally.or 
subject to such terms as to giving security or time 
or mode of trial or otherwise as the Judge mav 
think fit. ■' 

According to both the rules the Court 
* has discretion to decide whether leave to 
defend should be given unconditionally or 
subject to terms The important Englishi 
decisions bearing on the question are refer.' 
red to in the Note to 0. 14, R. 6. in the 
Annual Practice. According to these deci. 
sioos it may be stated that: 

Asa general rule where a defendant shows thati 
ha has a fair case for defence, or reasonable grounds! 
for setting up a defence or even a fair probability] 
that he has a bona fide defence, be ought to have 
leave to defend. 

See (1888) 5 T L R 72* and the other 
cases referred to in the Note. In (1902) 85 
L T 262^ it is laid down that where there 
is a triable issue, though it may appear 
that the defence is not likely to succeed, 
the defendant should not be shut out from 
laying his defence before the Court either 
by having judgment entered against him 
or by being put under terms to pay money 
into Court as a condition of obtaining leave 
to defend. Prom this one is apt to under¬ 
stand, as has been argued before us, that all 
that is required to entitle the defendant to 
claim the privilege of being allowed to 
defend without any condition is a mere 
allegation of facts which might amount to 
a defence; bat that it is not so, is clear from 
the following observations of Lord Chan- 
cellor (Halsbury); 

There are some things too plain for argument 
and where there were pleas put in simply for the 
purposes of delay which only added to the expense 
and where It was not in aid of justice that euoh 
things should continue, 0. 14 was intended to put 
an end to that state of things and to preveoteham 
defences from defeating the rights of parties by 
delay, and at the same time causing great loss to 

1. Saw T. Hakim, (1688) 6 T L ^7^ 

3. Jacobs V. Booth's Distillery Oo., (1903) 85 L T 

263=60 W B 49. 
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pl.iiatifF.-- who wore rmlcivouring {o enforce tbeic 

Tu oUiPr \\-ai\h, triable issues must be 
such n-> v.Mijld «:how that the defendant 
has b.'ii'i tide defence. This aspect of the 
qup^’i' n h- somotin)es apt to bo forgotten, 
f'crihoi- it must ho remembered that: 

It; v.lietbor the defence ?cf up i? roll 

Icfcri'-'O or not. all the circum'tance-s he 

looiced at ; L'er Bowen L, J. in (1-9:.} 77 L T J O 
255.3 

The decision in (1902) 80 L T 2G2- is 
followed in the decision in 'j< Mad 116^ 
strongly relied upon hy f.ho appellant, but 
It appoar.s to us tliafc in stating the rule the 
learned .Tudgos, if wo may say so respect, 
fully , have not sulliciently emphasized the 
nualiUcation that in order to bring the 
defendant within the rule which entitles 
him to ask for leave to defend without any 
condition, the defence should bo a bona fide, 
one and not a more attempt to prolong or* 
delay the case, although it may be said 
that this aspect cannot bo said to have been 
altogether overlooked because reliance has 
been placed by them on the decision of this 
Court in 46 M L J 205^ where the follow, 
lug observations occur: 

1 ‘S8U6 is meant a plea which is at least 

plausible. Tho defendant must state what his 
defence is. and must as a rule bring something 
more before tho Court to show that it is a bona 
ncfo defence, and not a more attempt to gain time 
by getting leave to defend. 

We do not understand the decision in 58 
Mad 116 as laying down the broad propo. 
sition that the mere setting up of a defence, 
with the possibility of the defendant prov¬ 
ing it would by itself and without regard 
to other considerations, be enough to entitle 
the defendant to claim that leave should 
be given to him to defend the suit uncon. 
ditionally. As we have pointed out the 
decision in (1902) 85 L T 262^ itself makes 
this point clear. All the cases cited before 
us indicate that the defendant’s case should 
be bona fide and should raise a triable issue 
•which would show that he has a fair 
defence to put forward against the plain- 
tiff’s claim. It is not necessary that the 
Court should enter fully into the merits of 
the case and decide, but it should be satis, 
fied that the defences raised show that 
there is a fair issue to be tried by a com. 




3. Blalberg v. Abrahams, (1898) 77 L T J 0 255 
6. Perya Miyana Marakayar & Sons v. Sobra 


petent tribunal before leave to defend is 
given unconditionally. 

We will now examine whether with res. 
pect to tho contentions put forward by the 
appellant he has a fair case to set up 
against the respondent. Having regard to 
the facts the only point which appears to 
oe of some importanco is whether the suit 
has been properly filed on behalf of the 
company. Tho plaintiff-respondent is only 
one of the directors of the company. It is 
argued that neither Cl. 69 (k) of the Arki. 
cles of Association which relates to the 
powers of the directors to institute suits 
nor the resolution passed by the company 
at its meeting of 31st July 1937 that a 
lawyer's notice be sent to Mr. H. M. 
Ebrahim Sait (defendant-appelknt) de¬ 
manding payment of his dues with interest 
. within 15 days otherwise to file a suit 
against him for the recovery of theamoant," 
authorizes the plaintiff-respondent to insti¬ 
tute this suit. Admittedly notice of the 
meeting which passed the resolution re¬ 
ferred to was not given to the appellant 
by the directors, but having regard to 
another proceeding it is not necessary for 
the respondent to rely on the resolntion to 
show that he had authority to institute 
the suit. Cl. 69 (k) of the Articles of Asso¬ 
ciation gives power to the directors of the 
company to institute, conduct, defend, com¬ 
promise and abandon any legal proceedings, 
etc., etc. It is true that under this provi¬ 
sion all the directors should join to validly 
institute a suit but under Cl. 69 (d) 

the directors may from time to time eotrast W 
and confer upon a managing director for the time 
being such of the powers exercisable under th® 
Articles of Association of the company by the 
directors as they may think fit . . . 

It is argued for the respondent that the 
directors have entrusted him with f®!^ 
powers to institute suits on behalf of th® 
company by himself. The proceedings 
directors dated 7th June 1918 to which 
the present appellant along with others 

was a party show that it was ., 

resolved that the Chairman M. Mohamad Bashw 
Sait (respondent) and M. Hajce Ebrahim SaU 
(appellant) bo appointed Managing Directors c 
the company on a remuneration of Rs. 3000 W 
mensem each to manage the business of th# o***®” 
pany either jointly or severally. , , 

It follows that the two persons menkw®** 
have power either jointly or severally w 
“manage the business of the oompany-. ^ 
appears to us that mant^ng the basiB**; 
of the company would include institoti^ 
of suits as wcfil, when it becomes 
in the cour^ of management to xeoo“ 
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mooeys due to the company. The present 
one is a case of this kind. No authority has 
been quoted to show that institution of 
legal proceedings would not fall within the 
meaning of the expression "to manage the 
business of the company.” As such manage¬ 
ment as has been delegated to them by the 
directors can be conducted by either of 
them, the suit instituted by the respondent 
would certainly be a validly instituted suit. 
We are told that as a matter of fact in the 
past both the respondent and the appel. 
lant have instituted suits on behalf of the 
company each by himself and this practice 
is relied on as lending additional support 
to the respondents contention. We have 
no doubt that the resolution mentioned 
above read with Cls. 69 (k] and 69 (d) of 
the Articles of Association enables the res¬ 
pondent to institute suits validly on behalf 
of the company. In this view it is not 
necessary to canvass the question whether 
the respondent can roly on tho special 
resolution of the company dated 30th July 
1937 authorizing the company to file a 
suit against the appellant in support of his 
argument. However, we may point out 
that in law, a meeting of directors is not 
duly convened unless due notice has been 
given to all the directors (see 5 Hals 337) 
and if this is so, the resolution cannot be 
called in aid to support the respondent's 
position as admittedly no notice of the 
meeting was given to the appellant. But 
as we have stated, the other proceedings 
referred to give sufficient power to the res- 
poudeut to institute the suit validly. On 
the merits, tho contentions of the appellant 
have no force at all. He may have a claim 
for a portion of the undistributed bonus 
but this claim amounting at best only to 
Bs. 1,00,000 odd, has been given up by him 
by letter dated 8th June 1927 wherein he 
says : 

I find that tbore is absolutely no chance of 
lecovecing all or any portion of the bonus and 
dUldends due to me and as sach I hereby release 
light to the same. 

It is true that owing to some legal for. 
malities not having been complied with, it 
was resolved. that the acceptance of this 
surrender might not be given effect to till 
the said legal formalities have been com. 
plied with, but we know nothing as to 
whether these have been complied with or 
Qob. The other directors also have Barren, 
^ced their claims to bonuses and suitable 
^triea have been made in the company's 
hooks in all cases. In the circumstances 


the appellant can have no right to set off 
his claim to bonus as against the claim 
made by the company. With regard to the 
other claim to set off, no authority has 
been shown that a share.holder is entitled 
to set oil what he might receive on a wind¬ 
ing up against moneys due by him. The 
contention appears to be a novel one. 
Surely, the company cannot be expected to 
await the winding up for the recovery of 
the moneys due to it from the share, 
holders. Tho plea of the bar of limitation 
stands on an equally slender basis. The 
appellant has acknowledged his liability to 
pay the amount and the letter Ex. A dated 
18th November 1934 will save the suit 
from this plea. It is not necessary for us to 
go into the merits of the appellant s case, 
but from the facts which appear from the 
atiidavits and the papers filed before us, it 
is clear that these pleas are vexatious and 
not bona fide. Ho admits the correctness of 
the amount duo from him and acknow. 
ledges also his liability to pay it. He knows 
full well that as managing director ho or 
tho respondent can institute suits validly 
each by himself as they have done in the 
past. He also knows that be surrendered 
his right to claim the bonus. In the cir. 
cumstances, the pleas urged by him in 
defence of the suit cannot be considered to 
be bona fide but must be considered as 
being urged simply to gain time. For these 
reasons we confirm the order passed by 
Gentle J. and dismiss the appeal with 
costs. Time for furnishing security is ex¬ 
tended for three weeks from this day. 

C.R.K./r.m. Appeal dismissed. 
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In re Gondikota Satyanarayanamurthy 
Pantulu Garu, Pleader, Chicacole. 

Proceedings under Legal Practitioners 
Act, Decided on 19tb April 1938. 

Legal Practitionera Act (1879), S. 13— 
Mere negligence does not found petition for 
profeMional mifconduct—There it nothing un- 
profeecionat in pleader employing unregiitered 
clerk. 

ilere negligence does not found a petition for 
professional misconduct. There most be moral 
delinquency in addition to negligence. There is 
nothing onprofessional in a pleader employing an 
unregistered clerk. The law allows a pleader to 
have two registered clerks but does not insist that 
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N. Kijiqofala Ivensar for Advocate- 
Wiener a ~ In support of the Notice. 

13. .T.i ;;um;idha DosS — for Pleader. 

Leach C. J. Tbo Court is caliod upon 
to consider a report of the District Judse 
(if Vizii;;;ipiitatu in which he su^scsts that 
the res|)ondeut, a pleader, should l)e cen¬ 
sured for unprofessional conduct. The pro- 
cGO(lin;;s arise out of a petition filed by 
one Abbas Ali Sahit), in which he com¬ 
plained that the respondent had nej^lected 
instructions siven to him in connexion 
with certain execution proceodinf’s on 6th 
f^eplomher 1!)37 and had failed to take 
eUectivo stops until 9th November 1937. 
It appears that the complainant paid the 
rosjiondont a sum of Rs. 10-4-0 on account 
of out-of. pocket expenses and his fee of 
lis. 2 and also paid to the respondent’s 
c erk, Ks. 3.12-Oof which one rupee was to 
je the clerk 8 fee. A question arose when 
the case was before the District Munsif 
who inquired into the complaint whether 
the Rs. 3.12-0 had been refunded to the 
petitioner, as alleged by the clerk. The 
•strict Munsif held that the amount had 
not been returned, but this question is 
of no importance. There is no charge 
against the respondent in respect of the 
jnoneys. The charge is one of having neg. 
lected his client’s interests. The District 
Munsif held that there had been no neglect 
and that the delay was the result of the 
complainant not having seen the respondent 
between 13th September and 9th Novem. 
her 1937. The District Munsif accordingly 
held that the respondent was not guilty of 
intentional neglect in the conduct of the 
OKecution proceedings. 

It appears that the clerk was an unregis¬ 
tered clerk and when the report came 
before the District Judge this fact weighed 
greatly with him. He has expressed the 
opinion that keeping the clerk after he had 
discovered that the Rs. 3-12-0 had not been 
returned to the complainant was reprehen¬ 
sible, and he considered that the respondent 
had not paid due care to the complainant’s 
business as he was bound to do He also 
laid stress on the fact that the respondent 
had not told the complainant that his clerk 
was unregistered. Holding these views he 
considered that the respondent had been 

fnr miaoondnot 

oalhng (nr a censure from the High Court. 

District 

Judge misconceived the whole position. 


The charge was one of negligence and negli. 
gence bad not been proved. Even if it hadj 
been proved, mere negligence does not fonnd' 
a petition for professional misconduct as^ 
was pointed out by a Special Bench of this 
Court in 49 Mad 523.^ There must be moral' 
delinquency in addition to negligence. Tfael 
charge hero is merely one of neglect. There 
is nothing unprofessional in a pleader em. 
ploying an unregistered clerk. The law 
allows a pleader to have two registered 
clerks, but does not insist that any clerk 
should be registered. It follows from what’ 
I have said that the report of the District 
Judge cannot be accepted. My learned 
brothers agree and consequently the com. 
plaint will be dismissed. There is not the 
slightest foundation for a charge of profes. 
siooal misconduct against the respondent. 

C.R.K./d.S. Complaint dismissed. 

1. In ra A vakil, (1926) 13 A I R Mad 668 =96 
I C 686=49 Mad 523=50 M L J 399 (8 B). 


^ A. I, R. 1938 Madras 966 
Varadachariar and 
Pandrang Row JJ. 
Pahoodan Goolahchand — Appellant. 

V. 

M. J. V. UilUr and, another ~- 

RespondentS' 

Appeal No. 132 of 1935, Decided on 12tb 
1938, againab decree of Sub-Judg®i 
Nilgiris at Ootacamund, in 0. S. No. 83 
of 1932. 

(a) Conlract Act (1872), Si. 187 and 188 - 
Agent appointed to manage eitate and 
no expreif autbority to borrow, borrowii^ 
money—BorrowIng not attempted to be juiti* 
ned on ground of necessity or with refereo** 
to usual course of business — Principal cannot 
|‘*b!e on footing that agent acteo 
within limits of bis authority. 

Where an act purporting to be done under • 
power of attorney is challenged as being In exceS 
of the authority conferred by tbe power, It *J 
necessary to thow that on a fait oonstruotion 
the whole instrument, the authority lo qoestl^ 
|3 to be found within the four corners of W® 
instrument, either in express terms or by neoessaiy 
implication. The limits of “necessary ImpH"; 
tion" are indicated by S. 183. (P 9^9 0 *1 

Where an agent appointed to manage estate and 
who has no express authority to borrow, borro^ 
money and if no attempt is made to iastlfyj"* 
borrowing on tbe ground of ‘neoesslty’ or wlw 
reference to the “usual coarse of business,” 
principal cannot be held liable on tbe footing tUJ 
in borrowing, the agent acted within the 
his authority : AI R 1915 P G 191: *5 ^ 

695 and S3 Cal SiS, Bel, on; (2890) 25 A CJSh 
Itisting. [p 969 OH 
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^ (b) Principal and Agent —By unauthorized 
borriawing by agent, money of third person 
applied to benefit of principal — Principal is 
jointly and severally liable to restore money 
even if agent had other funds in his hands at 
ihe time of borrowring—This equitable principle 
regarding creditor’s right against principal is 
not excluded by Contract Act. 

Where by any wrongful or unauthorized act of 
an agent, the money or property of a third person 
comes to the bands of the principil or is applied 
■for Lis benefit, the principal is liable jointly and 
severally with the agent to restore the amount 
or the value of such money or property. If tbo 
agent had already misappropriated the principal’s 
moneys and thus created a necc-sity for tbo bor¬ 
rowing, tho lender cannot eufler for thedishonesty 
of the agent, and the borrowing would have been 
at a timo when there were in fact no funds of the 
principil available. If, on the other hand, the 
agent borrowed even when the principal's money 
were available, the borrowed money, if paid into 
the priaoipal's account or applied (or bis benefit, 
will clearly bo money, which the principal was 
not entitled to retain, and the fact or possibility 
of a subsequent misappropriation by tho agent 
cannot aSect the lender's remedies : (I89t) 2 Q D 
■10. Rel. on; (1906) 1 KB 103. Expl ; A I B 
1926 P C 136, Disling. [P 970 C 1. 2; P 971 C 1] 

This equitable rule regarding the creditors' right 
against the principal ia recognized and followed in 
this country and there la no justification for tha 
contention that equitable claims are excluded by 
the Contract Act. If necessary, theoreditor'aclaim 
in a case of this kind may be rested on 8. 64 or 
8. 70, Contract Act : 4 I i? 1916 Mad 2025; I 
€ LJ 199; 6C L J 639 and A I It 1936 Bom 62, 
BeU on. [P 971 C 1] 

(c) Limitation Act (1908), Arta. 64 and 97— 
Agreement between creditor and manager of 
estate that balance due to creditor should be 
treated as advance for supply of tea from 
estate to creditor for certain period — Agree* 
ment subsequently repudiated - Suit by ere* 
ditor for recovery of amount brought within 
'three years of repudiation is in time. 

A manager of an estate was in the habit of bor. 
rowing money from a creditor. By an agreement 
the parties arranged that the balance due to the 
creditor should bo treated as an advance for the 
^pply of tea from the estate foe a period of three 
years to the creditor. The agreement was subse¬ 
quently repudiated and the creditor claimed pay- 
meot of tbo amount which was agreed to be 
treated as advance under the agreement: 

Eeld that the creditor was not entitled to 
recover the money till tho consideration failed by 
reason of repudiation of the agreement. A suit 
brought within three years of the date of repudia- 
4 (oq was therefore in time : 11 All 47 (P 0), 

Btl. on. [P 971C 9] 

6. Srinivasa Iyengar, K. Bajah Iyer and 
V. Eamaswamy Iyer— for Appellant. 

S. Panebapagesa Sastri and K. B. 
Erishnaswanay — for Bespondents. 

V^ftrftdaohariar J. ^ The appellant, a 
*^wari banker at Coonoor, soed for reco. 
of a Bam of money representing the 


(Varadachariar J.) 

balance due under a running account of 
advances and dealings bet^veen himself and 
defendant 2, when the latter was* in 
management of an estate known as the 
High Field Estate," near Coonoor. The 
plaint prayed for a decree nob only against 
defendant 2 hut also against defendants 1 
and 3 and against the estate of W. M. 
Miller, the deceased father of defendant 1 
and the husband of tho 3rd. It is difficult 
to understand the ground on which defen¬ 
dant 3 was sought bo be made liable, and as 
the lower Court exonerated her and that 
part of the decision has nob been appealed 
against, it is unnecessary to refer to that 
part of the claim any further. The suit 
was decreed as against defendant 2, but 
dismissed as against the Ist. Defendant 2 
has allowed the decree against him to 
become final. The plaintiil has appealed 
againstso much of the lower Court's decree 
as dismissed the claim against defendant 1. 

W. M. Miller was the last owner of the 
High Field Estate and he bequeathed it to 
defendant 1 and certain others, subject to 
a life-interest in favour of defendant 3. 
Defendant 1 was one of the executors 
under bis father's will and he alone took 
out probate. Under Ex. B (llth April 
1927) defendant 1 appointed defendant 2 
his agent for the management of the High 
Field Estate and though defendant 3 was 
also appointed agent, she was away from 
India during part of the material period 
and even during the period of her stay at 
Coonoor (January to December 1928} she 
left the management in defendant 2’s 
hands. It is the plaintiff's case that 
between August 1927 and October 1929, 
defendant 2 "in a usual and regular conduct, 
management and superintendence of the 
High Field Estate” drew moneys from the 
plaintiff from time to time, 'for the pay. 
ment of the staff and labour of the estate 
and its working expenses, taxes and public 
dues.’ Bepayments used to be made by 
defendant 2 by cash or by cheque and 
sometimes by the supply of tea grown on 
the estate. In October 1929 the balance 
due to the plaintiff was found to be Bs. 
15,000 and by an agreement (Ex. TT) dated 
28th October 1929, between the plaintiff 
and defendant 2, it was arranged that this 
amount should be treated as an advance 
for the supply of tea from the estate for a 
period of three years. As defendant 3 repu. 
diated this agreement, the plaintiff claims 
payment of the amount of Bs. 15,000 
treated as advance under that agreement. 


96o Madras 


iJefeudant I was sought to be mado liable 
on two jjroucJs ; (i) that defendaut 2 acted 
'vithiu the limits of his authority in bor. 
rowing moneys from tbo plaintiff and (ii) 
that dofojujant 1 and the estate have bene- 
'ted bv tlie moneys paid by the plaintiff 
from time to time, the same having been 
-pull for the business of the estate, the 
uiaintenanco of the staff and payment of 
Its taxes and dues. ” Defendant 1 contended 
tbat B. the power of attorney, did not 
authorize defendant 2 to borrow, that there 
''as no necessity for him to borrow for 
estate purposes and that defendant 2 must. 

fir nft ■ the plaintiff 

for other businesses of his own. He denied 

hat any money borrowed from the plain. 

tm was used for or on the estate. The 

agreement of October 1929 (Ex. TT) hn 

f""' conspiracy 

etueon dofondanfi 2 and the plaintiff, got 

I aintiti s position stronger, at the expense 

in Though an issue was raised 

1 qJo asteement of 28th October 

of fbic hecessary for the purposes 

0 this case to deal with it. An issue was 
also raised as to the truth of the dLlinga 
between tho plaintiff and defendant 2; the 

favour ^ *“ pJaintiff’s 

a^our on this question and the correctness 

ot that finding has not been challenged 

before us. on behalf of defendant 1. The 

njy pomt for determination in the appeal 

IS whether defendant 1 can be held liable 
extent ^ *^*^*^ 

the issues were framed 
and when the defendant's witnesses were 
xamined, the possible grounds on which 
e endant 1 could be made liable do not 
seem to have been very clearly realized, 
j-ne investigation seems to have been prac. 
tically confined to the question whether 
defendant 2 was authorized to borrow and 
whether there was necessity for him to 
borrow for tho purpose of the estate. On 
this part of the case, the trial Court has 
upheld defendant I'a contention and found 
that defendant 2 had no authority to bor. 
row and that there was no necessity for bor* 
rowing. This finding against defendant 2’8 
authority and the need for borrowing hae 

been ohailenged before ue by the appellant^ 
learned counsel. 

Before the suit came on for argument. 

It seems to have been realised that it ™ 
a^so necessary to decide how much, if any! 
of the money advanced by the plaintiff to 
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defendant 2 was used by him for the pnr- 
poses of the High Field Estate. To faoili 
tate the investigation of this question, a 
Uomm^issiODer was appointed on 6th Octo, 

(Ev 0OO??K ^*8 report 

liiA. UUOJ that four questions were refer. 

red to him, to report upon after an exami. 

nation of the accounts and connected records 

hied by the parties. Oral evidence was also 

adduced, through some of the witnesses 

examined on the plaintiff’s side, to show 

that the amounts advanced by the plaintiffs 

were sometimes utilized for estate purposes. 

such as payment of wages to coolies, pay. 

mont of taxes and other dues etc. In this 

connexion, the lower Court observed that 

it IS 

difficult to judge from defendant 2’s account boolu 
alone how much money wae actually received on 
behalf of the estate as income from the estate and 
ow muoh money had to be spent on account of 
that estate ..... If defendant 2 had sufficient 
funds from tho income of the estate itself to meet 
all those expenses, but misappropriated those 
moneys and borrowed money from the plalntlfi to 
meet necessary expenses, it would not follow that 
the principal would bo thereby bound. 

In another part of the judgment, the 
learned Subordinate Judge said that it was 
unnecessary to consider the evidence on the 
plaintiffs side as to the actual application 
of nis money for estate purposes, beoanse 
admifcfciDg that it is so, it does not follow 
that plaiDtiff has got a right of claini 
against defendant 1 ” unless it is 'shown 
further that there was need to borrow for 
this purpose and that the estate had not 
sufficient funds from which these calls oonl^ 
be met. This part of the judgment has 
been criticised by the appellant’s learned 
counsel as vitiated by error of law and as 
resting on an assumption of possible mis¬ 
appropriation by defendant 2 for which 
there was no warrant. It was also contended 
that the Commissioner's report contained 
all the necessary information required for 
this part of the case and that if the low^ 
Court was not satisfied with that report 
it should have considered the evidence and 
come to its own conclnsion as to the extent 
to which moneys advanced by the plaintiff 
have been applied by defendant 2 for the- 
benefit of defendant 1 or of the estate. 

In para. 16 of the judgment, the 
Subordinate Jqdge remarks that plaintiff 
must have thought that the moneys 
lent to defendant 2 himself and not to the 
agent of defendant 1. It is difficult to 
reconcile this observation with the ope®* 
ing sentence in para, 15 where he rejec^ 
defendant I’s suggestion that plaintiff m®®* 
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bave originally opened his accounts in the 
name o( defendant 2 personally and not in 
the name of the manager of the High Field 
Estate and proceeds to say that ‘plaintiff 
might have believed that defendant 2 had 
authority to borrow. ’ We have little doubt 
that the plaintiff advanced the moneys 
referred to in the plaint to defendant 2 only 
in his capacity as agent of defendant 1. 
The respondents learned counsel urged 
before us that the way in which plaintiff’s 
accounts in respect of his dealings with de. 
fendant 2 have been kept, as explained by 
the commissioner in explanatory Note 1 of 
hi8 report, Ex. 000, suggested that the 
larger advances must have been made to 
defendant 2 in his personal capacity. We 
are unable to agree with this contention. 
As pointed out in the objections filed on 
behalf of the plaintiff to that report, some 
of the entries are only paper entries and 
the actual advances and repayments must, 
according to the plaintiff’s accounts, be 
taken to amount only to Es. 70,000 odd 
and Bs. 61,000 odd respectively. 


conflict of authority in England by a speci¬ 
fic provision in Part 2 of Sec. 16S, Con¬ 
tract Act. cf. Art. 37 and the illustrations 
thereto in Lowstead on Agency, ^^'here, 
as here, the agent’s authority is defined iii 
writing, we doubt if S. 187, Contract Act. 
can be relied on, for it is well settled that: 

Whero an act purporting to ha done under a‘ 
power cf attorney challenged ui U-ing in excess' 
of the authority conferred by tbs power it is; 
uece^'aary to .show that on a fair cooitructiou of' 
the whole iuMrument. the auiboritv ic auestion isi 
to bo found within the four corner- of tlio instru-' 
meut. either in express term, or i- nc’c-^ary 
implication : 43 Cal o27‘ at pa»c 510. ' 

The limits of 'necessary implication' are 
indicated by S. 183, Contract Act; sec 23 
M L J 59o’ at p. 098 and 33 Cal aiS.'-* As 
no attempt was made to justify the bor- 
rowing in this case on the ground of ‘neces¬ 
sity or with reference to the ‘usual course 
of business, we must confirm the finding 
of the Court below that defendant 1 can. 
not be held liable in this case on the footing 
that in borrowing from the plaintiff da-' 
fendant 2 acted within the limits of his 


Dealing with the question of defen. 
dant 2’s authority to borrow, the learned 
counsel for the appellant conceded that 
defendant 2 had no express authority to 
do so, in view of the terms of Ex. B, but 
he contended that such power must be 
implied in the case of a person who is 
entrusted with the conduct of a business, 
especially where the principal is away from 
the country. He relied on S. 187, Contract 
Act, and criticised the proposition founded 
on (l84l) 7 M & W 595,^ as not consis. 
tent with the later authorities like (1847) 
4 C B 686“: see also 1 C L J 199^ at 
page 205. He also took exception to the 
criticism of Messrs. Pollock and Mulla on 
2 Luck 253,^ and relied on the wide obser. 
nations in (1829) 130 E E 1132® and (1890) 
15 A 0 357.® It does not seem to us neces¬ 
sary, in this case, to deal with the general 
question of the borrowing powers of a person 
placed in charge of a business. The Indian 
Legislature appears to bave solved the 

1. Hawtayner v. Boorne, (1841) 7 M 4; W 695=: 
10 L J Ez 324=6 Jur 118=66 B B 806. 

2. Blcketts V. Beoaet. (1847) 4 C B 686=17 L J 
0 P 17=11 Jur 1062=73 B B 691. 
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authority. The observations in (1590) 15 
A C; 35/ cannot be relied on here, because 
it was conceded in that case that the agent 
did have power to borrow and the only 
question was whether the nature and terms 
of the particular loan were justified. 

As regards the alternative basis on which 
the appellant's claim is sought to be sup. 
ported, viz. the utilization of the plaintiff’s 
moneys for the benefit of defendant 1 or 
the estate, it must bo conceded that the 
appellant’s criticizm against that part of 
the losver Court’s judgment which deals 
with it is in the main justified. Tho 
learned Subordinate Judge fell into an error 
in mixing up the question of necessity with 
the question of benefit. If necessity for the 
loan is made out. the creditor bolds the 
principal liable on the contract itself, be- 
cause, by the terms of Sec. 188, Contraot 
Act, the agent's authority to bind the 
principal is recognized whenever what the 
agent does is necessary for the business. It 
is only when the contract as such cannot 
be enforced against the principal, that the 
lender has to fall back on the equitable 
rule founded on the theory of 'aojast 
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enrichment’. Though tbo authorities have 
not iioen uniform fo tbo ['rcciso basis of 
the rulo, tho riiio itself is now well estah. 
li'hed tiuit, v.ht*ro l)y any wrongful or 
unautlru-;. o:l act of nn a^ont the money or 
Brnp-niv .if a tliird person comes to tho 
hinds of tho priucifial or is applied for his 
bono:it. tiie principal is liable jointly and 
severally with tho n^ent. to restore tho 
amount or tho value of such mono\' or pro¬ 
perty : see Powstead. Art. 103. In some 
oases, the plaintiO'e right was based on the 
count for money had and received or tho 
theory of failure of consideration, and some¬ 
times on the analogy of the count for 
money [>aid to tho uso of tho defendant. 
Again, tlie theory of sul)rogation was at 
one time suggested as the analogy but it 
was lator on pointed out that the analogy 
was not true: (1899) 1 Cb 440.^® It was 
also suggested that in such case, there was 
i'oally DO Ijorrowiog at all, because there 
was no addition to the principal's total 
•iability, hut merely a substitution of liabi¬ 
lity to one person (the lender) in place of 
lihe pre-existing liability to another (the 
person paid off). Other cases have sup. 
portoa tho claim only on grounds of equity; 
and in (1899) 1 Ch 440*® two of the Lords 
Justices observed that the effect of the 
rule was to make the borrowing valid to 
the extent to which the principal has re¬ 
ceived the money or the benefit of its 
application. For a discussion of the theore. 
tical basis, see Keener on Quasi-Conbraots 
pages 329, et. seg. 

On behalf of defendant 1, Mr. Pancha. 
pagesa Sastri relied on the circumstances 
that in (1906) 1 KB 103** reference has 
been made in the judgments to the fact 
that when the unauthorized loan was bor. 
rowed by the agent, he bad no funds of 
the principal in his bank account; and bo 
contended that the principle recognized in 
this class of cases should not be applied 
here, unless it was shown that at the time 
when defendant 2 borrowed moneys from 
the plaintiff, he did not have in his hands 
sufficient moneys of bis principal to meet 
the then existing demands. Mr. Srinivasa 
Iyengar asserted that defendant 2 must 
have borrowed only on account of necessity 
and he maintained that the observations of 
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the lower Court about misappropriation by 
defendant 2 are absolutely baseless. He 
further contended on the authority of 
(lb94) 2 Q B 41),^“ that ii and in so far as 
it is shown that the plaintiff’s moneys 
have been utilized by defendant 2 for the 
benefit of defendant i, the plaintiff's right 
to recover such amount from defendant 1 
cannot he affected by the fact, even if it 
be a fact, that defendant 2 had misappro¬ 
priated moneys belonging to defendant 1 , 
unless it was proved that the plaintiff was 
aware of and was a party to defendant 2*3 
misconduct. We are not satisfied that there 
is any warrant in the evidence for the 
theory of misappropriation. Though the 
agent’s cash book (Ex. 2) is said to be in¬ 
complete, defendant I’s learned counsel 
admits that defendant 2 has brought into 
one or other of the various books of ac- 
count kept by him all his receipts from 
the estate. We are not concerned to know 
whether or not be informed his principal 
of his lack of funds or left him to remain 
under the impression that he had sufficient 
funds in bis hands to carry on the adminis- 
tration of the estate. The suggestion that 
part of the moneys received from the 
plaintiff might have been used for defen¬ 
dant 2 s personal concerns is immaterial to 
the present discussion, because, under this 
head, plaintiff seeks to hold defendant 1 
liable only for what is shown to have been 
applied for his benefit. W^hether the ac¬ 
counts of defendant 2 are complete or not, 
it has not been suggested or shown that 
the entries, so far as they go, are false; 
and the plaintiff is entitled to rely on 
them to the e.xtent to which they go. 

We agree with Mr. Srinivasa Iyengar's 
contention based on (1894) 2 Q B 40** and 
we also think that the reference in ( 1906 ) 
1KB 103** to the absence of other funds 
in the hands of the agent at the time of 
the borrowing, must not be understood as 
intended to import a necessary condition 
in respect of tho creditor’s right to relief 
against the principal in such cases. If 
agent had already misappropriated the 
principal’s moneys and thus created a neces¬ 
sity for the borrowing, the lender cannot 
suffer for the dishonesty of the agent and 
the borrowing would have been at a timj 
when there were in fact no funds of thw 
principal available. If, on the other band, 
the agent borrowed even when the prin^- 
pal’s moneys were available, the borrow^ 
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ODOney, if paid into fche priocipal’s account 
or applied for his benoiit will clearly be 
money, which the principal was not 
entitled to retain, and the fact or possibi¬ 
lity of a subsequent misappropriation by 
jtho asent cannot affect the lender's reme- 
'dies: (1906) I K B 103” at pat-e 111. On 
page 334 of his book on Quasi Contracts, 
Mr. Keener refers to one case in which 
misappropriatioD by the agent may afford a 
defence to the principal against the lender’s 
claim, i. e, where the agent pays the bor. 
rowed money into the p^iQcip^^s account 
and then draws it out and misappropriates 
it, without utilizing it for the principal's 
benefit. That observation has no applica¬ 
tion to a claim which is founded on the 
actual application of the plaintiff's moneys 
to the principal’s benefit. 

Mr. Sastri nest contended that in India 
the creditor’s right agaiust the principal 
must be limited to the cases provided for 
in the Contract Act; but the equitable rule 
was recognized and followed in this country 
in 1915 M W N 761,^^ 1 C L J 199.^ 6 
C L J 639” and A I R 1936 Bom 62” at 
pp. 66 and 87. There is no justification for 
the contention that equitable claims are 
[excluded by the Contract Act. If necessary, 
[the creditor’s claim in a case of this kind 
:may be rested on S. 64 or S. 70, Contract 
Act. 

It was next contended on behalf of 
defendant 1 that a claim on this alternative 
footing must be held to be barred by limi¬ 
tation as plaintitl should be deemed to 
have bad a separate cause of action each 
time the moneys advanced by him were 
utilized for defendant I’s benefit and the 
suit was instituted more than three years 
after the last of such advances. It is not 
necessary for the purposes of this case to 
decide whether a claim of this kind will be 
governed by the three years rule of limita¬ 
tion or will be governed by Art. 120 and 
what will be the starting point of limita. 
tioD. Even according to the principle sug¬ 
gested by defendant I's learned counsel, 
the plaintiff had a subsisting claim against 
defendant 1 on 28th October 1929 and on 
that date the amount so due was treated 
as advance under Ex. TT. An agreement 
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like that for the sale of lea was within 
defendant 2 s power and from the date of 
Ex. TT plaintiff was not, on the principle! 
of 11 AH 47,” entitled to recover the, 
money till the consideration failed by' 
reason of defendant 3’s repudiation of Ex.^ 
TT. The suit has been filed witliin three' 
years of the date of this repudiation. 

Lastly, Mr. Sastri contended that as the 
plamtilF had obtained a decree against the 
agent, he could not seek to liold the princi- 
pal jointly liable. (1926) A C 761.” relied 
on by him in this connexion has no appli¬ 
cation here; because, that decision related 
to the maintainability’ of a subsequent suit 
against the principal after a decree had 
been obtained against the agent in a provi. 
OU3 suit. Notwithstanding the opinion 
expressed by Coutts.Trotter J. in 49 Mad 
900,” it seems to us also open to question 
whether in the face of the clear language 
of S. 233, Contract Act, we can apply the 
English rule of alternative liability in this 
country. Further, oven in England, the 
principle in (1879) 4 A C 004” on which 
(1926) A 0 76l” is based will apply only 
when the principal is subsequently sued on 
the contract of the agent. Where, as here, 
the principal is sought to be held liable on 
equitable grounds, even the rule in Eng. 
land, as stated by Bowstead (Art. 103) 
seems to be one of joint and several liabi. 
lity of both principal and agent. 

It remains to determine the amount 
which, on this alternative ground, the 
plaintiff will be entitled to recover from 
defendant 1. The lower Court has not 
given any finding on this point, in the view 
that it took of the law. Tho oral evidence 
adduced on the plaintiff’s side only proves 
in a general way that moneys borrowed 
from the plaintiff used to be applied by 
defendant 2 or under bis directions for the 
benefit of defendant 1. The amount thus 
applied must be fixed only with reference 
to the accounts prodneed on both sides. 
The Commissioner who examined the 
accounts states (in Table D of Ex. 000) 
that out of the plaintiff's advances to 
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iefeiiilaiit 2, 21.199-G.l could bo tracod 

’.n tho accniuits kept by defendaDt 2 and 
Rs. bJ-7G-2.i) Could bo doulttfully traced", 
lu table 1'., lie sliows tbab from defeudant 
is boons only Rs. 17,87i.8d could be 
traccfl to iiavo been repaid to the plaiutilT. 
lu Tablo F the CornmissioDor shows that 
tho Rj. 21,199.6.1 have been used for the 
pur|iOAu,s of the estate; and be adds that 
tbo sum of Hs. 89-jC.2.0 may be presumed 
to have been spent on the estate." It is 
conceded on behalf of tho appellant that in 
so far as the claim against defendant 1 is 
not on the contract itself but only for the 
restoration of tbo benefit enjoyed by him, 
plaintiiT is not entitled to discount or inte¬ 
rest as per terms of the contract between 
him and defendant 2. Whether he will be 
entitled to interest on grounds of equity 
and if .so, at what rate and for what period, 
may bo left to be determined after the 
return of the finding we propose to call for, 
Both parties also agree that the plaintiff 
must give credit to defendant 1 for all 
sums that he has received from defendant 2 
in repayment of the advances comprised in 
tho presont claim: see Keener, page 281. 
Mr. Sastri contends bbut as the plaintiff 
admits receipt of about Rs. 61.000 there is 
nothing more that he could cl;rim from 
defendant 1 if (as per the Commissioner's 
report) only about Rs. 30.000 (Rs. 21.199 
plus Rs. 8956) could at best have been 
spent on his estate, Mr. Srinivasa Iyengar 
rightly points out that the plaintiff's 
admission was made on the footing that 
more than Rs. 70,000 had been advanced 
and if, on tho strength of defendant Q’s 
accounts, only a smaller sum is to be held 
to have been applied for defendant I’s 
benehb, defendant 1 cannot ignore those 
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missioner s method and of his figures. As 
the Commissioner’s report has left a large 
sum as doubtful" and his view as to its 
application is stated only as a matter of 
presumption, we have thought it more 
satisfactory to ask the lower Court to exa¬ 
mine the accounts and the other evidence 
in the case and submit a finding as to (l) 
how much of the amounts advanced by the 
plaintiff to defendant 2 between Aogast 
1927 and October 1929 was paid by the 
latter into defendant I’s account or applied 
for the benefit of defendant L or of the 
estate of which defendant 1 was executor, 
(2) what amounts have been repaid by 
defendant 2 to the plaintiff out of the funds 
of defendant 1 or of the estate. We may 
add that though, as we have already held, 
the mere possession by defendant 2 of 
funds of defendant 1 or of the estate at the 
time of any borrowing from the plaintiff 
will not as a matter of law affect the 
plaintiff’s right of recovery, such posses¬ 
sion of funds will be a relevant fact to be 
taken into consideration in deciding whe¬ 
ther any particular item of expenditore 
was in fact met out of the plaintiff’s 
advances or out of moneys belonging to 
defendant 1 or to the estate. We leave it to 
the lower Court, to determine whether it 
is necessary to obtain a fresh report from 
the same or from another Commissioner, 
tinding to be submitted before 3 l 3 t July 
1937. Ten days for objections. 

[In pursuance of the order contained in 
the above judgment the Subordinate Judge 
of Nilgiris at Ootacamund submitted hie 
finding after w’hich his Lordship delivered 
judgment dismissing the appeal.] 

C.r,k./d.s. Appeal dismissed- 


accounts when it comes to the question of 
repayment and contend that all the Rs. 
61,000 repaid by defendant 2 to the plain- 
tiff should be deemed to have been paid out 
of defendant I's funds. Defendant 1 must 
either rely on the plaintiff’s accounts and 
admissions as a whole or prove the extent 
of repayment by other evidence. 

At one stage, we were inclined to adopt 
the figures given in the Commissioner's 
Tables D, E and F and pass a decree here 
on their basis, particularly in of the 
fact that in the objections tiled on behalf 
of defendant 1 to that report no specific 
objection has been taken to these figures or 
to the Commissioner’s remarks relating to 
them; but the objection-atatement does in 
a way question the correctness of the Com. 
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Second Appeal No. 381 of 1934, DacideJ 
on 4th August 1938, against decree of Sub- 
Judge, Trichinopoly, D/. 18th December 
1933. 

(•) Mftdrat Hindu Relisiouf Endowni®otJ 
Act (2 of 1927), S. 43 (3) - Juriidiclion 
Civil Courts - Order of diimmal validly 
municaled — AUegation that order wai 
trary doe< not give Civil Courts jurisdicUeo w 

scrutinize it. . 

An order gf dUmisaal validly coinmonio»)*“ ? 
one which the OivU Oouzts cannot sorutlnii®* 
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Qero allegAtioD that it is an order which from its 
arbitrary nature deserves scrutiny would not be 
sufficient to confer jurisdiction on Civil Court«. 

(P 973 0 2] 

(b) Interpretation of Statutes — Ousting of 
jurisdiction of Civil Courts — General scheme 
of Act is to be considered. 

A statute may attach finality to particular 
orders in tho senfo of prccluclinp a further appeal 
to the statutory authorities; whether it was in¬ 
tended to go further and oust the jurisdiction of 
the Civil Courts as woll, will depend not upon 
words of that kind but upon the general scheme of 
the particular legislation. The ordinary rule is 
that where a person’s liberty or property is inter¬ 
fered with under colour of statutory powers, he 
has a cause of action which the Civil Ccurts are 
bound to entertain, unless a bar to such entertain¬ 
ment has been enacted expressly or at least by 
necessary implication: A I li 1936 .l/nrf 269. Foil. 

[P 974 0 1] 

(c) Madras Hindu Religious Endowments 
Act (2 of 1927), S. 43 — Orders under, are 
hnal—Jurisdiction of Civil Courts is barred. 

Section 73 of tho Act is a clear indication that 
the provisions of S. 43 setting up a .<ipecia] machi¬ 
nery of appeal and conferring finality on the deci¬ 
sions in appeals by dismissed office-holders was 
intended to oust the jurisdiction of Civil Courts to 
question the propriety of an order of dismissal 
passed under that Section and communicated to 
the person dismissed : A Ili 1938 Mad 250, Ref. 

C P 974 C 2] 

T. V. Muthukrighna Iyer 

— for Appellant. 

M. Subbaroya Iyer — for Respondents. 

^ Judgment.—This appeal raises the ques¬ 
tion of the precise force of the words, “the 
decision of the Board shall be hnal” at the 
end of S. 43, Cl. 3, Madras Hindu Reli. 
gious Endowments Act (Act 2 of 1927), 
The appellant was the hereditary archaka 
in a Don-escepted temple, the control of 
which is regulated by the Religious Endow, 
ments Act. It is found as a fact by the 
lower Appellate Court that he was dis, 
missed from the office by the trustee, 
defendant 1, and that the order of dismissal 
was communicated to him. Instead of pre¬ 
ferring an appeal to the Committee or to 
the Board, he filed a suit praying for a 
declaration of his right to the office and 
for an injunction restraining the trustee 
from interfering with the performance of 
his duties. Various contentions have been 
raised for the appellant by Mr. Muthu- 
krishna Iyer, some of which seem to me 
to have little force. It is contended that 
assuming that there is a statutory exclusion 
of the jurisdiction of Civil Courts, this 
oxolusion can only relate to orders of dis* 
missal which are not arbitrary and that 
once there is an averment that a temple 
sorvant has been dismissed in an arbitrary 


manner, the suit must be treated as one 
relating to an act which is not a legal order 
of dismissal at all and that the Civil Courts 
can o-ercise a jurisdiction which otherwise 
they would nob possess. It seems to me 
that this contention is unsound and that if. 
an order of dismissal validly communicated 
is one which the Civil Courts cannot scruti¬ 
nize. a mere allcg.ation that it i.s an order 
which from its arbitrary nature deserves 
scrutiny would not be sufficient to confer' 
jurisdiction. 

It is also contended that S. -13 applies 
only to punishments for causes enumerated 
in Cl. (1) of that Section, namely breach of 
trust, incapacity, disobedience, neglect of 
duty, misconduct or other sufficient cause 
and that the present order of dismissal does 
not fall within those categories. But actu¬ 
ally in the present case, the reason pub 
forward by the trustee for dismissing the 
plaintiff was that ho suffered from a physi. 
cal disability which made him unfit to hold 
office. Whether or not there in fact were 
other matters which led to the plaintiff’s 
dismissal, the ground of dismissal stated is, 
to my mind, one which, if true, might be 
treated as indicating an incapacity to hold 
office sufficient to clothe the trustee with 
the power to pass an order of dismissal 
under S. 43 of the Act. 

The substantial ground upon which this 
appeal is based relates to the machinery of 
appeal set up by S. 43 and the interprets, 
tion of the word “final” in sub-cl. (3j of 

S. 43. Sub. el. (2) provides for an appeal to 
the Committee against an order of the 
trustee under sub-cl. (l) and sub.cl. (3j 
provides that; 

A bereditacy offico-boldet or servant of a temple 
may prefer an appeal to the Board against the 
order of a committee on an appeal under sub-s. (2) 
and the decision of the Board shall bo final. 

It is argued that the machinery of appeal 
set up in the Section is not intended to 
oust the jnrisdiction of the Oiyil Courts and 
that the word “final” means only final so 
far as the process of appeal, to what I may 
call the exeontive authority, is concerned. 
The argument is that the right of a here, 
ditary archaka to his office is a connmon 
law right and that the jurisdiotion of Civil 
Courts to protect that right cannot be 
taken away except by express words or by 
words of which the necessary implication 
is that the jurisdiotion of the Court has 
been removed. The ease.law on this sub¬ 
ject has been snmmarized by Varada- 
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diAri.^r .7. in (j.i 7 ^ j 50,jA Tho principles 
urulerKinu t.ho ca'os have hoen stated in 
lerms whi-li I woiil.l respectfully adopt. 
The lerirr.cl points out that a statute 
niav ;,f i_-i, fin.djrv to particular orders in 
thy -fuse of proclu(lin{» a further appeal to 
the .-‘ iruU'ry authorities; ^vbetho^ it was 
Jntciidi-,] to go further and oust the juris- 
diction of tho Civil Courts as well, will 
ciepeiid nut upon words of that kind hut 
up.;n tho general scliemo of tho pirtiuulir 
Iegi>Jation. IJo goes on to point out. that 
the ordinary rule is that where a persons 
liberty or property is interfered with under 
colour of statutory powers, he has a cause 
of action which tho Civil Courts are bound 
|to entertain unless a bar to such ontortain- 
,ment. has been enacted expressly or at least 

by uoressary im[)licatioD. 

Appiving these principles to the present 
case, what wo have is a claim to be restored 
to a common Jaw office from which the 
plaintiff has been removed in the exercise 
of powers created by a particular statute, 
which statute prescribes two separate ap. 
peals to authorities specially constituted for 
the purpose and superior to the original 
disciplinary authority; prime facie it would 
appear that there is a statutory limitation 
to a common law right, which right has 
been restricted in its working by the pro- 
cedure specially laid down for remedying 
any wrongs which may have been done to 
the holder of a common law right. It has 
been further conteuded on behalf of the 
respondent that not only is there a clear 
provision for a machinery for remedying 
the wrong of which the plaintiff complains 
but that there is also an express provision 
in the Act indicating the intention of the 
Legislature that Civil Courts should nob 
deal with wrongs of the kind now under 
consideration Heference is made to the 
last clause of Sec. 73. S. 73 has obviously 
been drafted to take the place, so far as 
temples under the control of the Heligions 
Endowments Board are concerned, of S. 92 
Civil P. C. There is however a signiticaot 
change in the wording of the final danse 
which restricts the jurisdiction of Civil 
Courts in suits of this nature in comparison 
with the corresponding provision of S QQ 
Civil P. 0. Sub.cl.{2}of S. 92 dearly pro 
hibits the filing of suits other than those 
instituted in the manner laid down in sub 
sec. (1) only in so far as such suits claim 
reliefs specified in sub-sec. (1). Sub.cl. (3) 

!• Pandl^xvaicner v. Secy, of State. (19361 as 
A I B Mad 269=162 I 0 419 =69 M L J 696. 


A. I. R, 

of S. 73, Religious Endowments Act, how. 
ever does not restrict the prohibition of 
suits in Civil Courts to suits claiming those 
reliefs specified in sub-s. (l) of that Section 
but it lays down in much more geoeral 
language no suit in respect of such ad. 
ministration or management shall be insti. 
tuted except as provided by this Act.” The 
words such administration or manage¬ 
ment” have been interpreted by a Bench 
of this Court as referring back to the pre¬ 
vious clause and meaning any suit in res. 
pect of the administration or raanagement 
of religious endowment : (1937) 2 M L J 
931- at page 934, 

Undoubtedly a simple suit by a heredi. 
tary arebaka to establish his right to sno- 
ceed to the office would not be a suit in 
respect of the administration or manage¬ 
ment of a religious endowment. What has 
happened is that the arebaka has been 
dismissed by the trustee in the exercise of 
his powers of administration and manage¬ 
ment conferred upon him under the Act. I 
am unable to bold that a suit which is in. 
eflect a suit to set aside a dismissal by a| 
trustee in the exercise of these powers is 
not a suit in respect of the administration 
or management of the religious endowment. 

I am therefore of opinion that S. 73 of the 
Act is a clear indication that the provisions 
of S. 43 setting up a special machinery of 
appeal and conferring finality on the deci* 
siona in appeals by dismissed office-holders 
was intended to oust the jurisdiction of| 
Civil Courts to question the propriety of &n| 
order of dismissal passed under that Sec 
tion and communicated to the person dis¬ 
missed. A special remedy is created by the 
statute for any wrong which may 
been caused in the exercise of disciplinary 
powers conferred by the statute and it is 
to my mind clearly not in accordance with 
the scheme of the Act to prosecute a pre¬ 
existing remedy provided by the Oivi^ 
Courts and to ignore the statutory remedy 
laid down in the Act. In the result there¬ 
fore the appeal is dismissed with costs* 
Leave to appeal is granted. 

O.r.k./b.D. Appeal disTtl^ssed> 
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Bapatta Naidu V. Beta Bapatya (Leach C. J.) 


A. I, R, 1938 Madras 975 

Leach C. J. and Khishnaswami 
Ayyangar j. 

Gottepulla Bapayya Naidu —Petitioner. 

V. 

Peta Bapayya and others —Peepondents. 

Criminal Misc. Petn. No. 247 of 1938, 
Decided on 2nd May 1938. 

Confempt — Contempt of Court — Criminal 
proceedings by zamindar against his ryots — 
— Certain person, pending these proceedings, 
issuing pamphlet accusing zamindar of having 
deliberately launched false cases and of having 
oppressed his ryots - Contempt held of grave 
nature. 

\ ^ is more iiicumbeDt upon Courts of 
justice than to preserve their proceediogs from 
being misrcpresoutcd ; nor is there anuhing of 
more pernicious consequence than to prejudice tho 
minds of the public against persons coucerned as 
parties in causes, before tho cause is finallv hoard. 
It 16 no excuse to urge that the mind of the trial 
ijudge would not bo affected by tho statements: 
AIR m8 Mad 248, Rd. on. [P 976 C 1] 

A zamindar launched criminal proceedings 
tyots. While these proceedings wero 
pending a person issued a pamphlet accu^ing tho 
complainant zamindar of having deliberately 
aunched false cases against his ryots and in other 
ways oppre.-sing them : 

Held that the contempt was of a grave nature. 

[P S76 0 1] 

M Appa Rao — for Petitioner. 

Jafiannadha Doss for S. Suryapraka. 
sam and K. Venkatarama Razu — 

for Bespondents. 

Leach C, J, — This is an application to 
commit tbe three respondents for contempt 
of Court. The petitioner is the mokhasadar 
of Kondaparava, Kistna District. JRespon. 
oent 1 is the President of the West Kistna 
Longrees Committee, respondent 2 is the 
wooretary of that Committee, and respon- 
oent 3 is said to be the printer of the 
pamphlet which is tbe subject.matter of 
this petition. Last year there was trouble 
between the petitioner and tbe ryots on 
“18 estate and be filed a complaint in the 
of tbe Sub.Magistrate, Tiruvarur, 
Alleging an ofifence under the Cattle Tres. 
PMs Act against 26 of the ryots. It was 
fiaid that they had rescued cattle which 
being taken to the pound after a 
weepass. Be also complained that the ryots 

unlawfully interfered with the produce 

of his foreatA and wara anilf.v nf "fnrhiilfinf: 
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were pending a pamphlet was distributed 
containing the following statements : 

_ Tho zimindars and mokhasadare .are oppreysinc 
in many wi>s tho rjots in ibeir villige, finco tho 
suoo.., o( tbe ('o„g,e„ i„ tl.„ eleetie'i; S 'Z 
cause for oppressing the ryots is that they voted 

for the Congress .and helped to establish tho 
Congress OoverDmeat. 


fais forests and were guilty of "turbulent 
jots endangering human life and property.” 
^ this connexion he instituted proceedings 
Jboer 8. 144, Criminal P. 0., against 11 
wOts ID the same Court. Be also filed a 
umber of applications under B. 74, Madras 
•“BtatSB Land Act. While these proceedings 


The mokbacad,.ris-cpprcsHng the rvots in many 

wajsby notgraming p-utas to tho r'vot. in rela. 
tion to their lauds even in their possesion by nob 
Riving receipts for cbts piid, by including in his 
hou.-e farm lands the lauds in possession of the 
rjots wrbeiiover bo i.< di.-plca>ed 

As the r>ots have not siibmitlod to the mokha. 
fadar who by not granting pattas to the Kondc- 
parava ryots who are suffering like this from a 
very long time, attempted to deprive them of their 
rig’hts they are enjoying from of old, tbe mokha- 
sadiiris now harassing those poor ryots ilicgallv 
foisting upon the vilUcers a pound case (under 
Cattle Trespass Act) against 26 of them, a forest 
case against 11 of tbim, summary suits on 43 of 
them and a case against 3 of them for alleged 
murdering of a forest watcher and by fabricatin'’ 
many such cases. ® 

These poor ryots who are bent down by unb^ar. 
able poverty from a very long timearo unable even 
to protect their rights again in these illegal cases 
set up by tho mokhasadar. Therefore wo request 
tho public to render monetary and 6uch other 
voluntary help in order that the rights of tbe ryots 
may be protected. 

In the affidavit in reply, respondent 1 
has taken objection to certain parte of the 
translation of this petition, which was 
supplied by the petitioner and for the 
words "illegally foisting upon the villagers'* 
he would have substituted "has unjustly 
launched.’ The Senior Telugu Interpreter 
of the Court has been called before tho 
Court and he says that tbe words used 
actually mean "unjustly concocted.” Res. 
pondent 1 as President of the Committee 
takes full responsibility for tbe publication 
of this pamphlet, and, recognizing that the 
statements doamouot to contempt of Court, 
has tendered an apology. Respondent 2 has 
stated that he bad nothing to do with tbe 
drawing up of the pamphlet and that he 
was unaware of its issue. Respondent 3 
says that be is not responsible as the 
printer, as be had let his Press to another 
some time before tbe pamphlet was printed. 
Tbe learned advocate for the petitioner 
has accepted tbe pleas of respondents 2 
and 3 and tbe case has proceeded against 
respondent I alone. Tbe contempt here is 
of a very grave nature. While these pro. 
ceedings were pending, the West Kistna 
Congress Committee iasned this pamphlet 
accusing tbe petitioner of having delibe. 
lately launched false cases against bis ryots 
and in other ways oppressing them, and 
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Kadar t.ihdur Tlahman J.) 


A. I. K. 


i niueoliii^s from hciof’ rnisrcprcsontecl : 
uor IS there AnythiDj* of mere pernicio’js 
couso.iuence than to prejudice the miuds of 
the puhhc asaiost porsoos concerned as 
parties in causes, before the cause is finally 
heard. And I ’.vould add, as 1 added in the 
previous case, it is no excuse to urge that 
the mind o: the.trial Judge would not be 
allccted hy the statoroents. 

The otfenco here is so grave that we con. 
sidor wo should not bo doing justice if we 
accepted the apology of respondent I and 
let the matter rest there. We consider that 
‘ibis is a case in which a fine should be 
inflicted, and wo direct respondent 1 to pay 
a fine of Bs. 250 within 10 days, failing 
which be will undergo simple imprison- 
ment for a period of one month. He will 
also pay the costs of the petitioner, which 
we fix at Rs. 100. 

Order accordingly. 


D.s./'r.k. 


1. Krishna Vachendra Bahadur Varu v. N. V 

Rama Naidu. (1938) 25 A I R Mad 248=173 
I C 455=39 Cr L J 328 = I L R (1938) Mad 
515=(1938) 2 M L J 81=1937 M W N 1193. 

2. In ro Read aud Huggonsoo; Roach v, Graran 
(1742) 2 Atk 469=26 E R 683. 
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Abdur Rahman J. 

Sheik Dawood Bowther — Petitioner. 

y. 

Abdul Kadar Boxother — Respondent. 

Civil Revision Petn. No. 1130 of 1937, 
Decided on 19th August 1938, from order 
of Diet. Court, West Tanjore, D’. 10th 
August 1937. 

Criminal P. C. (1898), Ss. 476, 439 — Peti. 
tioner alleged to have harvested crops attached 
in execution of decree-Court relying on order 
of attachment, and receiver’s report boldine 
case under S. 206, Penal Code, to be made out 
against petitioner and filing complaint under 
S. 476 against him-No directions issued by 
attaching Court under 0. 21, R. 4S, Civil P C 
-Crops appearing to have been barvested'by 
petitioner to save them from being ruined- 

A Ibougt H.gh Court would „„t'„,di„„ily 

■* 

*>”8 teen 

attached In execution of a decree, would not bring 


the person doing so within the scope of S. 206, 
Penal Cede, unless it is shown that be did one of 
the thing? mentioned in S 206 \rith a frandulent 
• iiteuT. It must be shown that the person con. 
c-'ru.;d committed or attempted to commit the 
offence under S. 20G by harvesting the crops with 
the intention of preventing the crops from beieg 
taken in ciccutiou of decree and not merely with 
the intcutiou of saving them. (P 977 C 1} 

On A coinp].iint being made to it that the peti- 
tionor bad harvested certain crops which had been 
attached, the Court, relying mainly on the order 
of attachment .and the receiver’s report, held that 
a prima facie case was made out under 8.206, 
Penal Code, aud ordered a complaint to be filed 
against him under S. 476, Criminal P, C. The 
requirements of 0. 21. R. 45, Civil P. C., had not 
teen kept in mind by the Court ordering the 
attachment and it appeared that the ccopa had 
been harvoated by the petitioner to save them from 
being ruined. Moreover there was nothing to show 
on the record that the petitioner knew of the crops 
having been attached under the orders of the 
Conrt; 

Jeld that the order under Sec. 476, Criminal 
P. C.. was not justified. Ordinarily the High 
Court would not have interfered in revision, hot 
in view of the errors of law committed by the 
Conrt below, it was a fit case for interference in 
revision. [P 977 01,2] 

T. V. Srinivasa Rao—/or Petitioner. 

Order. — The Subordinate Judge of 
KumbakoDam ordered a complaint to be 
made against the petitioner on the ground 
that certain crops which were already 
attached on 26th September 1936 nnder 
the orders of the Court were harvested by 
him on or about 8th October in that year. 
The Court relying mainly on the order of 
attachment and the receiver’s report held 
that a prima facie case was made oat under 
S. 206, Penal Code, against the petitioner 
and ordered a complaint to be filed against 
him under Sec. 476, Criminal P. 0- 
order of the learned Subordinate Judge was 
perfunctory, and did not seem to coffljJy 
with the requirements of the Section. Ad 
appeal against this order was dismissed by 
the learned District Judge who tried to 
read into the order things which were not 
mentioned there. He however came to * 
distinct finding that the prosecution was 
expedient in the interests of justice. 7^^® 
petitioner has now come up in revision. *■ 
appears to be rather strange that the pw* 
visions of 0. 21. R. 45 (2), Civil P. C.. wert 
not noticed by either of the Courts below- 
The crops were perishable and it has bew 
for that reason provided in the above 
rule that the judgment-debtor may t®^ 

cut, gather and store the produce in 

of an order of attachment, subject to so® 
conditions as may have been iaipo*®® ^ 
the Court either in the order of attach®®** 
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or in any subsequent order. I have seen 
the order of attachment issued by the Court 
and DO condition was imposed in that order. 
Nor was any condition imposed on the 
judgment.debtor subsequently. It is found 
by the learned District Judge that evidence 
showed that the harvest was ripe for being 
cut by 6th October. If it were so, the 
crops would have been ruined if allowed to 
remain standing for any length of time— 
and it was necessary for the judgment, 
debtor as much in his own interests as in 
those of the attaching decree.holder that 
they were cut—particularly when no direc¬ 
tions were given by the attaching Court 
either at the time of ordering attachment 
or subsequently. 

This is not all. Before a person can be 
ordered to be prosecuted under Sec. 206, 
Penal Code, there must be some evidence 
to show that he had fraudulently removed, 
concealed, transferred or delivered to any 
person, any property or any interest therein 
intending thereby to prevent the property 
or interest from being taken in the ezeou. 
tion of the decree which was passed against 
him, Not to say of any evidence on the 
point that the petitioner had removed, con. 
cealed, transferred or delivered the crops 
which bad been cut by him either fraudu- 
lently or otherwise, there is no allegation 
that be ever did or intended to do so. The 
mere harvesting of crops would not bring 
him within the scope of S. 206 unless it 
were shown that he did one of the things 
mentioned above with a fraudulent intent. 
It might be said that the petitioner appears 
to have made an attempt to commit the 
offence. But, even bben, it would have to be 
shown that be did so with the intention of 
preventing the crops from being taken in 
the execution of decree and not merely 
with the intention of saving them, as ap. 
pears to have been the case here. The point 
was taken by the petitioner before the 
learned District Judge but no attention 
seems to have been paid by him to this 
part of the case. In the end, there is nothing 
to show on the record that the petitioner 
knew of the crops having been attached 
Qoder the orders of the Court. The fact 
that certain other persons knew of the 
attachment cannot be sufficient to prove 
that the petitioner had any knowledge. Nor 
Is the fact that his crops were attached on 
previous occasions relevant to show that 
they were attached on this occasion. 

If I were not satisfied about the errors 
lot law having been committed by the Sub. 

1888 M/183 & 121 
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ordinate Courts, I would not be interfering 
in revision. But since the Subordinate! 
.Judge does not appear to have taken the! 
matter seriously or in any case failed to 
consider the various matters which he was 
required to consider before taking such a 
serious step and since the learned District 
Judge did not pay sufficient attention to 
the petitioner’s contentions that there was 
no intention on his part to remove the 
crops clandestinely and that his action was 
bona fide and lastly the requirements of 
0. 21, R. 45 were not kept in mind by the 
Court ordering attachment, I hold that 
the order under S. 476 was not justified. 

I would therefore vacate the order. The 
complaint if filed will now be withdrawn. 

C.u.k./r.m. Order vacated. 


A. I. R. 1938 Madras 977 

Pandrang Row J. 

Society for Piopagatiofi of Gospel in 
Foreign Parts and another — 

Appellants. 

V. 

B. Sama Bao Naidu — Respondent. 

Appeal No. 273 of 1936, Decided on 10th 
August 1938, against order of City Civil 
Court, Madras, D/. 27tb February 1936. 

Civil P. C. (1908), S. 20~-Suit by landlord for 
realitAtion of rent—Leaie aileni at to place 
where rent it to be paid—Quetlion at to where 
it it payable it to be decided with reference to 
S. 49f Contract Act — Leate executed and 
regiitered at S in dittrict T^Agreement to 
give leate entered into at M where leitorlived^ 
Suit by letter for recovery of rent inililuted at 
M ^Circumtlancei of cate tbowing that it wat 
intention of parties that payment wat to be 
made at Af —Court at M held to have juritdic* 
tion to try the tuit« 

Wbero a lease it silent as to tbo place where the 
rent is to be paid, the question as to where It Is 
payable is to bo decided with reference to 8 . i9, 
Contract Act* which provides that when oo place 
is fixed in tbe contract for the performance of 
It is tbe duty of tbe promisor to apply to tbe pro* 
misee to appoint a reasonable phtco for tbe porfor* 
maoce of tbe promise and to perforin it at such 
place. If from tbe olrcumbtances, in which con¬ 
tract in queBtioQ was entered into, it is reasonable 
to infer that tbe iotention of the p.arlies was that 
performance was to be in a coriain place, that 
infereDce should be drawn, whether tbe rule of tbo 
Eugliah Common Jaw, which requires tbe debtor 
to seelt tbe creditor, applies or not to India. 

[P 976 0 2; P 979 0 1] 

A lease was executed and registered at $ in Z* 
District, although tbe agreement to lake tbe lease 
was entered Into at H where the lessor lived. The 
rent was payable io cash. Tbe lessor brought % 
suit for recovery of tbe rent at Af. Tbe queeiioo 


Gospel Propagation Society v. Saita Rao 




riaJi as Go>rEr, PROi'Afi.moN Society v. Sama Kao (Pandravg SowJ.) A, I. B, 
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to wh.-tbsr tbe Court .it .V had jurisdic- 
t! :; : > try the-uit. From the facts and circum- 
-jces of tL ..^e it was clear that the iatention 
I the pirti. - IV H that piymout of rent was to bo 
made .at .7 aii-l that if. as a matter of fact, the 
lesscoh.u] ippliodunder S. 49, Contract Act. to the 
jes^ .r : tis tho place of payment. M would have 
iK':: ,j as tho place of pajment: 

' .f th.at the Court at 7 had jurisdiction to 
entertain tho suit: .1 7 i? 1927 P C 256, Rel on. 

[P 979 C 2] 

T. M. Krishnaswamy Iyer and T. A. 

Anantha Iyer — for Appellants. 

R. Gopalaswamy Iyengar and S. Sankara 

Iyer for Respondent. 


Judgment. Thia is an appeal from the 

dated 27th February 1936 directing that 
the plaint in 0. S. No. 1124 of 1935 should 
bo returned for presentation to the proper 
court. The suit was one instituted by the 
Society for the Propagation of the Gospel 
in Foreign Parts by its authorized agent, 
the Lord Bishop of Madras as plaintiff 1 
and by the Hon'ble Sir David Devadoss. 
Kt.. the Treasurer of the Central Church 
Gouncil of the Society as plaintiff 2. The 
suit was to recover arrears of rent due on 
a lease executed in favour of the defen. 
dant. The counter-part of the lease was 
executed by the defendant in favour of the 
Superintendent of the S. P. G. Mission, 
the late Dewan Bahadur Paul Appaswami 
(then City Civil Judge) for a period of 
three years in respect of certain lands in 
Fadnkotagam village in Shiyali Taluk in 
the Tanjore District. The net rent payable 
was Eg. 2626-8-0. The deed. Ex. A ig 
silent as to where the rent was to be paid. 

14th May of the respective year and obtain 
receipt. As the deed required registration 
was executed and registered in the 
Shiyali Taluk and not in Madras though 
the agreement to take a lease was entered 
into at Madras itself where Mr. Paul Anna 
sw^i lived. His address ig given in Ex^A 
as Ritherdon Road. Vepery, Madras. The 
defendant resisted the suit on several 
pounds one of which was want of loca 
jurisdiction m the City Civil Court to 
entertain be suit. On this preliminary 
question of jurisdiction the learned Ci y 
Civil Judge came to the conclusion thit 

® jurisdiction was weH 

founded and made the order referrJf 

above directing the return of the nlainf 
and the merits of the claim ^ 

into. The only point therefore that Sg 

m this appeal for determination ig whether 


the plea of want of local jurisdiction is 
sound. 

The question of local jurisdiction is deter, 
mined by S. 20. Civil P. C., which provide 
that a suit may be instituted in the Court 
within the local limits of whose jurisdic. 
tion the cause of action wholly or in part 
arises. The question is whether in thia 
case the cause of action arose wholly or io 
part within the limits of the City of 
Madras. It is obvious, and the point is not 
contested, that if the place where the rent 
was to be paid under the deed, Ex. A, was 
Madras, the City Civil Court, Madras, will- 
have local jurisdiction. So the questiou 
narrows itself into this: was the rent pay* 
able under Ex. A at Madras. As observed* 
already, the deed itself is silent as to the 
place of payment. In similar circumstances 
it has been held in some cases that the 
role of the English Common law that the 
debtor should seek his creditor would 
apply to India also, but this has been- 
doubted to some extent in other cases. The 
latest pronouncement on the subject which 
is of tho highest authority is to be found in 
5 Rang 451^ in which the previous pns 
nouncement of their Lordships of the Judi¬ 
cial Committee in 53 Cal 88^ has been 
referred to. It is in my opinion unnecessary 
to go beyond the observations of the Judi¬ 
cial Committee in 5 Rang 451.^ Apart from 
the applicability of the general rule of the 
Common law in England which requires a 
debtor to seek bis creditor and the limita¬ 
tion to which it is subject, namely that it 
applies only when the creditor is within 
tho realm, the point is to be decided with 
reference to S. 49, Contract Act, which: 
provides that when no place is fixed in the] 
oontrach for the performance of it, it is kbc 
duty of the promisor to apply to the pro* 
cnisee to appoint a reasonable place for the 
performance of the promise and to per¬ 
form it at such place. In 5 Rang 461^ their 
Lordships of the Jud icial Committee observe 
that as this Section in the Contract Act 
makes it the duty of the promisor to apply 
for the appointment of a reasonable plaee»- 
if that duty is disregarded by the promisor, 
his disregard or neglect to perform the- 
statutory duty imposed on him cannot* 
better^ his position. The final pronounce- 
ment in 5 Rang 451^ was as follows: _ 

1. Soniram Jetmall v. R.i D. Tata & Co. 

(1937) 14 AIR PC 166=102 10 610-^ 

Rang 461=64 I A 266 (P 0). . 

2. Bansilal Abiiohand v, Obnlam Mahbub^ ' 
(1926) 12 A IR P 0 290=92 1 0 760=53 Os*- 
88=63 I A 68 (P 0). 
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Their Lordships do oot think that it is possible 
to accede to the present contention that S. 49. 
Contract Aot, gets rid of inference that should 
jastly be dra^n from the terms of the Contract 
Itself or from the necessities of the case, involving 
in the obligation to pay the creditor the further 
obligation of finding the creditor so as to pay him. 

In other words, therefore, if from the 
oircumstanoes in which the contract in 
qaestioD was entered into, it is reasonable 
to infer that the intention of the parties 
was that performance was to be in a cer. 
tain place, that inference should be drawn 
whether the rule of the English Common 
law which requires the debtor to seek the 
creditor applies or not to India. Applying 
this role to the facts of the present case 
I have no doubt that the intention of the 
parties must have been at the time that 
the payment of rent was to be made in 
Madras which was the place where the 
local ofiBce, so to speak, of the S. P. G. 
Mission is situated and where Mr. Paul 
Appaswami was living at the time Ex. A 
was executed in his favour. It is in my 
opinion most unlikely that Mr. Paul Appa¬ 
swami would have agreed to the payment 
of rent in Shiyali Taluk itself to some 
person whom be was to send or authorize 
for the purpose. The learned trial Judge 
in the Court below appears to have been 
led away by considerations which are 
really irrelevant in the present suit or 
rather by oiroumstances which do not exist 
in the present suit, namely that if rent is 
payable in paddy it would be most un. 
reasonable or inconvenient to require a 
leasee to pay rent in respect of lands in 
Bhiyali Taluk at Madras. I do not wish to 


pronounce any opinion on this question as 
that does not arise in the present case, 
^he rent is payable in cash and the argu- 
Dent baaed on inconvenience does not 
ftPply to the facta of the present case. The 
principle to be applied is not one to be 
Applied absolutely without any regard to 
the particular circumstances of each case 
but one which has to be applied with par- 
tic^ar regard to the circumstances in 
wMoh the particular contract came to be 
^tered into. The learned advocate for the 
“^ndant-respondent has argued that from 
ue fact that some previous payments in 
*®*P8ot of previous leases were made at 
vUddalore, it most bo presumed that the 
lotentioQ of the parties was that the rent 
under Ex, A also was to be made 
At Ouddalore. This argument appears to be 
A Hew one in the sense that it does not 
Appear to have been put before the Court 


below or raised in the written statement. 
In any case I have gone through the cor. 
respondenco in question relied upon on 
behalf of tbe respondent and I am unable 
to draw the inference that I am asked to 
draw, namely that the intention of the 
parties when Es. A was executed was that 
the rent was to be paid elsewhere than at 
Madras. It may be that on special occa. 
sions for special reasons it was convenient 
for the treasurer or the Superintendent to 
arrange for the receipt of rent at Cuddalore 
but beyond this the correspondence does 
not establish that the rent was to bo paid 
at Cuddalore always or as a matter of 
course. The inference to be drawn in the 
circumstances from the position of the par. 
ties and tbe fact that the rent was to be 
paid in cash is that both parties to tbecon- 
tract Ex. A intended that the rent was to 
be paid at Madras to Mr. Paul Appaswami 
or his successor in otSce, and I have no 
doubt that if as a matter of fact tbe defen. 
dant bad applied under S. 49 to his lessor 
to fix the place of payment, ^Madras would 
have been fixed as the place for payment. 
By omitting to apply for fixing the place 
of performance the defendant cannot put 
himself in a better position. Of course 
this is not in any way to throw doubt on 
bis defence that the payments made by 
him amount to a full discharge of the 
plaintiff’s claim. In these circumstances 
I am of opinion that the lower Court was 
wrong in coming to the conclusion that it 
had DO local jurisdiction to entertain the 
suit. The appeal must therefore be allowed 
and tbe order appealed from set aside, the 
lower Court is directed to receive the plaint 
and restore the suit to its original number 
on the file and dispose of it according to 
law. The appellants are entitled to their 
costs of this appeal from the respondents. 
Costs in the Court below already incurred 
and to be incurred in future should be pro- 
vided for in tbe revised decree of tbe Court 

below. 

o.b.k./r.bi. Appeal allowed. 
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Vabadachariar J. 

Sdara Venkayya — Petitioner. 

V. 

Uara Venkata Sao — Eespondenfe. 

livil SevD. Petns. Nos. 87 and 386 to 
1 of 1937, Decided on 19bh Augwt 1938, 
n order of Dist. Court, Wtfflt Godavari 
SUore, D/. 6th November 1936. 


S “0 raclras Vf.nkayvj 7. Venkata Rao (Varadacharzar J.) 


<ivi! P. C. (1908). O. 2. R. 2 (3)-Uave 
ur.dt r — Application for leave when can be 
in.-.dc exploinej Whal the Court has to con- 
siller stater). 

Tbfi qu M (I whotbor leave for particular pur- 
pose-; ‘b' j!; i e .:lt lined before the institution of 
th: <; .uKi bo obtained later will, in cases 

r.'.-- .•r:,' .i bv auy definite statutory time-limit. 

: iv t be urciJcd according to the bearing of the 
i' u.- upjii the juri-diction of the Court to enter, 
lain tb.j pirticular suit or its bearing upon the 
con,--ticuuon of tho particular action or tho sicui- 
ficaiice of other consideration. [P 931 (j j] 

Whore leave is not a condition precedent to the 
jurisdiction of the Court to entertain the parti¬ 
cular action, there is no inherent necessity that 
tho application for leave should bo made before 
the in-titiitii M of the suit it.sel( or at least along 
wiih tho plaint. \\ here the objection under 0. 2, 
R. 2 arises, the omis-ioo to ask for a particular 
relief U not a defect that goes to the maintain¬ 
ability of the very suit in which leave should have 
been a^kod for; it only entails a disability as 
rcg.irds subsequent proceedings. It may be that 
as a matter of prudence the plaintiS will do well 
to make the application for leave even before ho 
files hispljiintor at least along with bis plaint, 
because ho will otherwise be running the risk of 
tho application being refused when it will be too 
late to set matters right. But. that is different 
from saying that the Court has no power to grant 
leave unless tho application is made before the 
institution of tho suit or along with the presenta¬ 
tion of the plaint. Tho Court when called upon to 
deal with such an application will ordinarily have 
to consider whether the grant of leave to reserve 
certain remedies will In the circumstances bo 
appropriate in the sense that It will not give an 
QDfalr advantage to tho plaintiff or impose an 
unfair burden on the defendant. A question of 
this kind can as well bo dealt with by the Court 
during tho pendency of the suit as before its insti- 
tutlon : (1907) Z K B 727 and (1879) 11 Gh D 
505, Ref. [P 981 0 2; P 982 0 Ij 

B. Somayya — for Petitioner. 

V. V. Srinivasa Iyengar and V. V. Bama- 
durai — for Respondent. 


I, I. B, 

I do not see sufficient reason for interfering 
with that exercise of discretion. The qaes- 
tion as to the power of the Court to grant 
leave at the stage at which the applications 
were made to it is not free from difficulty. 
The relevant facts are as follows. The plain, 
tiff was entitled to recover a sum of Eupees 
20,000 from the defendant in ten annual 
instalments of Eg. 2000 each, the first in. 
stalment becoming payable on 3lst March 
1929. As the first instalment was not paid 
on the due date, the plaintiff filed a suit for 
Its recovery in April 1929. Several defences 
were raised to that suit and the plaintiff 
apparently waited to see what the decision 
in that suit would be before he filed his 
next suit. But it unfortunately happened 
that that suit remained pending fora nom. 
her of years. In 1933 he filed his second 
suit, 0. S. No. 19 of 1933. By that time 
not only the second instalment but some 
later instalments had also fallen due. But 
0. S. No. 19 of 1933 sought the recovery 
of the second instalment only. 0. S. No. 17 
of 1934 was filed next year for the third 
instalment and two other suith, viz. 0.8. 
No. 16 of 1935 and 0. 8. No. 13 of 1936 
were filed for the recovery of the later 
instalment. Luckily or unluckily for the 
parties, all the four suits beginning from 
0. S. No. 19 of 1933 remained pending to 
this date. At some stage, the defendant 
raised the plea uuder 0. 2. R. 2. Civil P. C., 

on the ground that as the claim for some of 
the later instalments had accrued due even 
before 0. S. No. 19 of 1933 was filed, the 
later suits would be barred by the provi¬ 
sions of that Rule. Similar pleas were 
sought to be raised in the other suits as 


Order.—In these revision petitions, the 
petitioner challenges the validity of four 
orders passed by the lower Court granting 
leave under 0. 2, R. 2 (3). Civil P. C., to 
the plaintiff to omit the claim for certain 
reliefs, in the circumstances to be presently 
mentioned. The orders have been ques¬ 
tioned on two grounds: (i) that the Court 
had no power to grant leave at the stage 
at which the applications were made, and 
(ii) that the circumstances alleged in the 
application for leave did not justify the 
grant of leave. The latter question relates 
to the exercise of the discretion which is 
vested by law in the lower Court and except 
m very exceptional circumstances, it is not 
proper lor a Court of revision to intorforo 
with the way m whioh the lower Court has 
oxercised its discretion. In the present case 


well. It was at this stage that applicetioo* 
were filed by the plaintiff on 1st October 
1936, for grant of leave under 0, 2, B. 2 (3). 

On the facts above stated, Mr. ^mayy#* 
the learned counsel for the defendant, cod* 
tends that on a proper construction of 
Cl. 3 of 0. 2, R. 2, leave should have been 
asked for before 0. S. No. 19 of 1933 was 
actually filed or at least at the time the 
suit was instituted, and that the Court has 
no power at a late stage to grant such leave* 
I may mention here that the lower Court 
has taken care to leave an allied questiw 
open namely whether the leave grauted 
under the orders now challenged will be 
effective to obviate the bar under 0.2, B* 
Civil P. C., in respect of suits that have 
been already instituted. I do not therefore 
wish to say anything on that question; 
do I wish to be understood as exprMsing®®^ 


I 
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opinion on the question whether 0. 2, 
R. 2 (3) applies to these suits or not. These 
are questions to be considered in the suits 
themselves. The only question dealt with 
by the Court below and proposed to be 
dealt with by me here is whether assuming 
that the bar under 0. 2, R. 2 (3) would 
have applied to each of the later suits, the 
Court had power to grant leave under that 
clause at a late stage of the pendency of 
the earlier suit. The learned Judge has 
laid some stress on the fact that in re. 
enacting this provision in the Code of 1908, 
the Legislature has omitted certain words 
which were found in the corresponding 
provision in the Codes of 1882 and 1877. 
In the last clause of S. 43 of the older 
Codes, there occurred in parenthesis the 
words “except with the leave of the Court 
obtained before the first hearing” between 
the words “omits” and “to sue.” The 
learned Judge understands the reasons of 
the omission to be that it was intended to 
leave the question of the time for making 
AO application at large, subject only to the 
power of the Court to decline to grant 
leave if an application was made too late. 
Mr. Somayya suggests that that was not 
the real reason for the omission; he attri¬ 
butes it to a recognition by the Legislature 
of the fact that the words found in the old 
Buie were really inconsistent with the sub. 
etantive provision that all reliefs arising out 
of the same claim must be claimed in one 
and the same suit. He points out that the 
Question of omission or no omission in res. 
poet of some reliefs must be settled at the 
luitial stage itself and could not be pro¬ 
perly dealt with at later stages of the suit. 
7 em not by any means satisfied that there 
^ any inherent incompatibility of the kind 
Attested by Mr. Somayya. The older Code 
obviously contemplated that the applica- 
tion for leave might be made after the 
Institution of the suit, though it fixed a 
l^e.Iimit by prescribing that leave should 
w obtained before the first hearing. 

The question whether leave for parti- 

6 ®ular purposes should be obtained before 
institution of the suit or could be 
ined later will, in cases not governed 
iiy definite statutory time limit, have 
0 decided according to the bearing of 
^ve npon the jurisdiction of the Court 
^tertain the particular suit or its bear. 
*Pon the constitution of the particular 
® os the signifioanoe of other consi- 
^lon. Tatung for instance the provision 
I*6tters Patent that the leave of the 


Court should bo obtained before a suit of a 
particular kind is instituted in the High 
Court, it is obviously a provision by way of 
condition precedent to the jurisdiction of 
the Court. If, on the other hand, we take 
the rule relating to the necessity for leave 
for a suit against a Receiver or for a suit 
under 0. 1, B. 8, Civil P. C., the leave is 
not one that hears on the jurisdiction of 
the Court: the requirement as to leave is 
based on considerations relating to the 
interests of other persons or the authority 
of other Courts. The provision as to leave 
in this latter class of cases rests not so 
much even on the constitution of the par. 
tisular suit as upon the expediency of 
granting relief in that particular suit in a 
manner that may affect the interests of 
other persons. That is why the prepon. 
derance of authority is in favour of the 
view that in this class of cases leave is not 
a condition precedent to the institution of 
the suit. Another class of cases which lies 


midway between these two groups is illus. 
trated by the provision of 0. 2, R. 4, Civil 
F. 0., as regards the joinder of particular 
claims in one suit with a particular claim 
for the recovery of immovable property. 
Under the corresponding rule of the English 
Practice, it baa been held in England that 
the leave contemplated by this rule may be 
granted even at a later stage of the suit: 
see (1907) 2 KB 727.^ The observations of 
Jessel M. R. in (1879) 11 Ch D 905,^ seem 
to suggest a stricter view, but, they have 
been explained by Buckley L. J. in the 
later case. Again, the leave contemplated 
by 8. 20 (b), Civil P. C., in respect of defen. 
dants residing outside the jurisdiction of 
the Court has been held to be capable of 
being granted on an application made after 
the institution of the suit. These Illustrations 
show that where leave is not a condition 
precedent to the jurisdiction of the Court 
to entertain the particular action, there is 
no inherent necessity that the application 
for leave should be made before the insti. 
tution of the suit itself or at least along 

with the plaint. , o t) o 

Where the objection under U. J, a. i, 
Civil P. C., arises, the omission to ask for 
a particular relief is not a defect that goes 
to the maintainability of the very suit in 


V. Great Weetem 

[iriea Co.. (1907) 3 KB 737=76 LJ KB 

4=97 h T 884=23 T 1/ R 670=61 8 J630. 

re Pilcher; Pilcher v. Binde, 
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..vhich loaye should have been asked for; ifc 
iM'iV entails i disability as regards subse. 
iqnent proceedings. It therefore seems to 
mo that there is even less reason in this 
:class of c.nscs for insisting that the applies, 
fcioii lor leave to omit must precede or at 
be contemporaneous with the plaint 
HI the first suit. It may be that as a matter 
of prudence the plaintiff will do well to 
make the application for leave even before 
he hies his plaint or at loast along with 
his plaint, because he will otherwise be 
running the risk of the application being 
refused when it will he too late to set 
mnUers right. But that is different from 
jSaying that the Court has no power to 
ipant leave unless the application is made 
ibe ore the institution of the suit or along 
with the presentation of the plaint. So far 
jas I can see, the Court when called upon 
to deal with such an application will ordi. 
narily have to consider whether the grant 
of leave to reserve certain remedies will 
iin the circumstances be appropriate in 
ithe sense that it will not give an unfair 
advantage to the plaintiff or impose an 
lunfair burden on the defendant. A question 
of this kind can as well be dealt with by 
the Court during the pendency of the suit 
as before its institution. I am therefore 
unable to agree with Mr. Somayya’s con. 
tention that the reason of the thing requires 
that such an application must have been 
made prior to the institution of the suit in 
which the application is made. In this 
view, the omission in the new Code of the 
words found in parenthesis in Cl. 3 of See 

th justifies the inference 

that the Legislature did not wish to insist 

upon leave being obtained before the first 
hearing. Some of the Commentators on the 
new Code (including Sir Dinshaw Mulla) 
also take this view, and I am not satisfied 
that that view does not correctly repre. 
sent the intention of the Legislature. The 
civil revision petitions accordingly fail and 
are dismissed with costs in Civil Eevision 
Petition No. 87 of 1937. 

O.R.K./N.3. Petitions dismissed. 


A. I, R. 
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Taluk Singikulam Anna. 
danaChalram & oMers-Eespondents 

Appeals Nos. HI and 112 ot 1935 
Decided on 6th May 1938, 


]a) Contract-Entire contract for tingle con- 
sideration — Contract cannot be divided into 
separate parts. 

^ Where there is one and entire contract for a 
single consideration, each part of the contract is 
an inducement to every other part of it and there 
is no warrant for dividing the bargain into two 
distinct parts: (1881} HO Ch D 1, Bel. on. 

[P 986 C 1; P 992 C 2] 
(b)Tru6ts—Charitable endowment-Transfer 
of right to conduct charity by trustee to control, 
tee for coniideration ij against public poltcj* 

Where a trustee or bakdar of a charitable 
endowment transfers his right to conduct charity 
to another co-trustee for consideration and agrees 
that he would not have any claim in respect of 
duty or right of conducting the charity, the trans¬ 
fer IS against poblio policy and confers norighton 
the transferee: 1 Mad 235; 6 Mad ?6 and 19 Mad 
212, Bel. on ; AIR 1935 Mad 220 ; 15 Mad 183 
and 27 Mad 192, Disting.; 36 Cal 975, Expl. 

(P 987 011 

(c) Trusts — De facto trustee has no locus 
standi to maintain suit on behalf of trust- 
ro»ilion of de faclo trustee explained* 

There is no warrant for the conclusion that a 
de facto trastee, as such, has any locus standi to 
maintain an action on behalf of trust. After aU, 
bis position is that of an intermeddler ot a 
wrongdoer (unless on the facts of each case a pre¬ 
sumption can be raised in his favour of being a 
trustee de jure) and he caonot confer any rights 
on himself by committing a wrong, although hfl 
may assume liability on account of this conduct. 
The position of such trustees under the Hindu 
law Is not any different from what they occupy 
under other systems of law. A trustee de facto is 
really no other than what is knowd to Jaw as a 
trustee de son tort and bis position does not 
Improve by describing him to be a trustee de facto. 
As a trustee da son tort he cannot bo held to con¬ 
fer a right on himself to maintain these suits, even 
if they are taken to have been instituted for the 
benefit of the charities: AIR 1926 Mad lOSS and 
^ IR 1927 Mad 69,Dissent.;Case law diseuttei- 

[P 989 0 3; P990Of] 

(d) Hindu Law — Guardian de facto — W* 
action may entail liabilities on minors if aliw’ 
ation by him is for benefit of minors (ObUtfh 
Under the Hindu law, unlike the Mahoinedan 
law, the action of a guardian de facto may entail 
certain liabilities on minors, if his action in aliw* 
ating their properties is found to have been lot 
tnelt benefit or necessity: 6 MI A 393(P 0)! « 
Bom 562 ; 23 M L J 638 and A IB 2926 Mad 
d57,Bcl.on. [P 989 0 8] 

(e) Trusts — One trustee cannot maintsin 
suit on behalf of trust property if remam*®® 
trustees are not joined as plaintiffs or de/w 
dants, 

The general principle of law is that the office 
a trustee, irrespective of the number of trustees, w 
a joint one and co-trustees form, as U were, cd® 
trustee and must th6r6fore exeento th® dQtw 
their oflSce jointly. Hence no suit iu *; 
trust properties would be maintainable by one « 
some of the trustees only, if the remaining trn8»|^ 
are not before the Court either as plaintiffs or even 
as defendants: 8 Oal 42 (P C): 21 Cal aSot ' 

M LJS22andAlR 1922 Mad 317, jj 
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# (0 Civil P. C. (1908), O. 1. R, 3-Suil by 
truitee on behalf of trust property—Co^trustees 
not joined either as plaintiffs or defendants for 
17 years in spite of objection regarding the 
same—Exercise of discretion of joining them as 
defendants after 17 years held not proper. 

A trustee ioetituted a suit on behalf of trust 
property without joioiug bis co-trustcos either as 
plalotiSs 01 as dofendaots. An objection as to non* 
joinder of co-trustees as defendants was raised hut 
-the plaintiff remained adamant in bis opposition to 
the objection. Alter 17 years during which time 
'the suit was pending, be made an application for 
the addition of co-trustees as defendants to the 
^ult: 

Held that in view of the conduct of the plaintiff 
during 17 years and the prejudice which might be 
caused to the defendauts by taking away the 
advantage gained by them on account of the pica 
of limitation, the exercise of the discretion of join- 
Hog the CO-trustees as defendants would neither be 
judicious nor judicial: 8 Cal 42 (P C), Rel. on. 

[P 990 C 2] 

(g) Trusts — Misconduct of trustee. 

Misconduot on the part of the trusteo does not 
ipso facto result in his removal. [P 993 C 1] 

(b) Executor-'Suit by one executor is incom* 
.petent in absence of joinder of executors 

(Obiter). 

In the case of co-executors, a suit by one execu¬ 
tor cannot be held properly constituted unless all 
of them are on the record : A I B 1921 Mad 528, 
-Rel. on. [P 993 C 1] 

8 . Doraiawami Iyer, E. Venkateswaran, 
K, R. Rajagopalan and S. P. Vasudevan 

— for Defendants. 

M. Patanjali Sastri for M. Balasubra- 
mania Mudaliar — for Respondents. 

Abdup Rahman J.—Two suits for eject- 
ment, out of which these appeals arise, 
were filed in the name of a public charity 
known as Nanguneri Taluk Singikulam 
Annadana Chatram by the plaintiff as a 
hukdar (which is here used for a manager 
of a trust) sometime in 1921 against a 
number of tenants and were decreed by 
the Subordinate Judge in March 1935. 
Having regard to the fact that the suits 
were filed on behalf of a charity, which 
, was neither registered nor a juristic entity, 
it is fairly obvious that they could not pro. 

but since they have gone on for this 
length of time and even succeeded in the 
trial Court, it may well be argued that the 
defect was one of wrong description merely 
wd should not be allowed to prevail at this 
stage. We have therefore decided to go 
into the other question relating to the 
sisht of the plaintiff and after his death, 
which occurred while the suits were still 
Wnding, to that of his heirs to institute 
s®Ji®aintaln these actions. 

The facts which are relevant for this 
WUTiose may be shortly stated. These pro¬ 


perties appear to have belonged to one 
family at one time and were endowed for 
the purpose of a chatram {which may be 
regarded as a dbarmaaala or an inn) long 
ago. Tbo origin of the endowment is lost in 
obscurity. The parties however agree that 
the properties belonging to this family 
were divided in three shares. The plaintiff 
and one Alagappa Mudaliar claimed 5/12 
and 6/12 out of these properties respec- 
tively while defendant 1 stated that she 
was entitled to 2/12. Some arrangement 
appears to have been arrived at between 
them in regard to these shares but we are 
not concerned here with what was allotted 
to each of them. It appears that following 
the arrangement regarding their private 
properties, these three branches managed 
this charity and considered themselves to 
be entitled as “hukdars” in the endowed 


properties to the same extent until lOth 
February 1914, when Alagappa Mudaliar 
assigned his rights in those properties to 
the original plaintiff in consideration of a 
sum of Rs. 1300. In view of the present 
contention raised on behalf of the parties, 
I shall have to examine this document in 
its appropriate place. To resume the narra. 
tive, it appears that Alagappa took no 
interest in the management and in view of 
the transfer effected in 1914, the original 
plaintiff instituted these suits for ejectment 
in 1921 in which the hukdar of 1/12 into, 
rest in the endowed property was implea¬ 
ded as defendant 1 but Alagappa or his 
heirs, as he is also said to have died subse¬ 
quently, leaving three sons behind him and 
who are stated to be alive even now, were 
neither impleaded as plaintiffs nor as 
defendants. 

The only question that we have now 
been called upon to decide is, if Alagappa 
or his BODS were necessary parties to the 
suit and whether in their absence, these 
suits could be maintained. This objection 
was specifically raised by the defendants m 
their written statements and having been 
decided against them by the lower Court, 
it has been again taken in the grounds of 
appeals and pressed before os. In fact, the 
learned counsel for the appellant has 
argued this as a preliminary point and has 
stated that it would be unnecessary to go 
into others if we agreed with 
bion of his. He urges that it 
necessary for the original plamtiff and hw 
beirs to implead Alagappa and bw heirs M 
pUintiffs and if he or they refused to jom 
«such, he or they should have been added 
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ns (icfetu'arits. But the plaintiffs 
reiu.-ed to jo:n thorn either as plaintiffs or 

:>nd it is therefore contended 
inat the l ir-'cnt plaintiffs have no locus 

atanrli r , maintain these actions in their 
ausor-re. 

J-! ^^^or to determine this question, it is 
c.-.-ciitJiil to examine the deed of transfer 
executed by Alafiappa Mudaliar in 1914 

V) and adjudicate on its validity. This 
;<ccd purports to convey G l2th share in 
10 properties in suits to the original plain- 
till, which have been stated to belong to 
the executant of tho documonb and over 
^^h^ch tho chanties are declared to have a 
charge merely. It is con^mon case of the 
parties now, that this statement in the 
document is entirely incorrect and the pro- 
pcrties belonged to the charity itself. B&s. 

hrs conteDtion on this fact, it was 
argued by Mr. Patanjali Sastri that the con. 
sideration was paid by the original plaintiff 
to Alagappa Mudaliar as a price for the 
proper les alone but since the properties 
did not belong to the vendor, they could 
not have passed to the original plaintiff 
and the money paid by him must be deemed 
to have been paid for nothing and wasted; 
hut the duty of conducting the charities 
8hou d none the less be held to have 
devolved on him as he contends that the 
Share in the properties was sold subject to 
a charge in regard to charities, and since 
this share in the properties was found not 
to belong to the vendor, the charge or bnr. 
don on the properties and the right to 
rnanage the charities should still be found 
to have been transferred to the original 
plaintiff, as the right to manage the chari- 
ties was merely ancillary to the ownership 
^hich had been transferred to the plaintiff. 

On the other band, it is contended by Mr, 
Doraiswami Aiyar for the appellants that 
on a true construotion, the document must 
be taken to have been executed with the 
object of transferring the property as well 
as the right of conducting the charities and 
the price should be taken to have been 
paid no only for the properties but for the 
right attached to these properties as well 

i was 

made by the original plaintiff to get rid of 

the transaolion covered by this deed on 

account of a mutual mistake of parties as 

to he transferor's title, if the parties were 

really under a mistake, or on account of 

the sale that ho had no title to the pro. 
perty, or at all events on account of failure 


i. I. B, 


a 1 « ^ ^ we were asked to draw 

the inference that the parties were full? 
conscious of the fact that Alagappa had no 
title to the properties at the time of the 
execution of the sale deed and that the 
document was executed in this manner to 
a^-ort a charge of illegality which would 
otherwise be patent on the face of it; as in 
that case it would have to be stated in the 
document that a trustee’s right of conduct- 
ing charities was being sold to another 
CO.trustee. It was also put to us alterua. 
tively that if we did not agree with the 
above contention, it must be held that 
there were no specific words in the deed 
which could be construed to have trans. 
lerred the right of coDductiog charities; aod 
while in the former case the transfer of the 
right of a trustee to a co-trostee for con. 
sideration would be void being against 
public policy, there would be no transfer 
at all in the latter case. In either case, the 
original plaintiff and his heirs, it is urged, 
have no right to sue alone particularly 
when Alagappa or his heirs were not im. 
pleaded even as defendants. 

Having read the document as a wbole^ 

I am unable to agree with the contention 
put forward by Mr. Patanjali Sastri. It ie 
true that at the commencement of the sals 
deed the properties have been stated to 
have belonged to the family and a charge 
only has been declared to be existing in 
regard to the charities; but the conveyance 
of the properties with 'absolute rights’ read 

along with the reasons of transfer contained 

in the document leaves no doubt in my 
mind that the right of managing charities 
was intended to be conveyed to the origi* 
Dal plaintiff. This is very clearly broogbt 
out by the penultimate sentence in the 
sale deed which reads as follows.' 

Hereafter, I shall have no claim of any kind to 
respect of the scbedule-mentioned propetUas ot 
duty or right of conducting the oharhlea. 

The words 'claim' and 'right' used in 
this sentence are significant and point very 
dearly to the intention of the parties. Mr. 
Patanjali Sastri'a argument did ndt taks 
notice of the fact that it was not only tke 
duty of conducting obarities but its 
as well which was transferred to the ori^* 
nal plaintiff and the price which was pai*^ 
must be taken to cover both the propertiss 
and the right of management. Moreover it 
is not correct to say that the right to 
naanage the charities was merely 
to the properties conveyed under the 
of sale. There is a great deal of force in' 
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the contection that if the words ‘absolute 
rights’ are nob taken to cover the right of 
management, there are no other words in 
the sate deed under v^hich this right could 
be held to have been transferred. 


It would not perhaps he incorrect to 
infer from the litigation {0. S. No. 32 of 
1916) which followed soon after the execu¬ 
tion of Ex. P, when these properties were 
claimed to belong to the original plaintiff, 
but to substantiate which no evidence had 
been produced by him, that the parties to 
the document were under no misappreben. 
sion as regards the nature of the properties 
transferred under this deed. In view of the 
words of the deed however, it is unneoes. 
sary to rely on this circumstance as, in my 
opinion, this document was intended to 
convey the right of management to the 
original plaintiff, and that the consideration 
was^ paid either wholly or at all events 
partially for this right as well. There was 
only one contract between the parties and it 
niast be held, as was found to be the case in 
(1861) 20 Ch D 1^ to be entire and indivi- 
Bible in character. It is impossible to divide 
Ex. P into bits as Mr. Patanjali Sastri 
prges us to do and detach one portion of 
its contents from the rest and give effect to 
it. I must for the above reasons hold that 
the right to conduct the charities was 
transferred to the original plaintiff for con. 
Bideration by Alagappa Mudaliar. 


^*10 next question then to decide is, if 
•he^ alienation of the buq right was valid 
w in other words, was it possible for the 
hoqdar or trustee to transfer his right of 
ttanagement of the endowed property to 
original plaintiff for consideration ? 
^liance was placed by the learned counsel 
w the appellant in this connection on a 
“ivy Council decision in 1 Mad 235.^ The 
question which came up for consideration 
ID that case was whether the uralars (trus- 
“OMJ of Tracharamara Pagoda could law. 
*“ly alienate their right to manage the said 
pagoda? It is true that this case was in 
|08p6ot of a transfer of the trustees’ rights 
w properties endowed for religious pur. 
POBes, and the ease which we are now called 
Ppon to decide relates to a charitable trust. 

ut there is no principle or reason to hold 
rj* a decision on this point in regard to 
of religions natn re would not equally 

%V?’* (1801) 20 Oh D 1=61 L J 
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apply to those which are charitable in 
character. Their Lordships in the course of 
their ju Igraont observed : 

Tho Grit que^lion is. wliether indopeudeotly of 
custom, ptTson.s holdinq such a trust are cap.iblc 
of transferring it at their own will. No authority 
has been laid before their Lordships to establish 
this proposition; principle and reason seem to bo 
strooqly opposed to such a power, and particularly 
to such an exercise of it as has taken place in this 
instance. The unknown founder may bo supposed 
to have established this species of corporation 
with the di'tinct object of securing the duo per- 
formance of the worship and the due admini^tra. 
tion of the property by the instrumentality and 
at the discretion of four persons capable of deli¬ 
berating and bound to deliberate together; be 
may also have considered it essential that those 
four persons should be the heads of particular 
families resident in a particular district open to 
the public opinion of that district and having 
that sort of family interest in the maiuteuance of 
this religious worship which would ensure its duo 
performance. It seems very unreasonable to sup¬ 
pose that the founder of such a corporation ever 
intended to empower tho four trustees of bis crea¬ 
tion at their mere will to transfer their oftice and 
its duties, with all the property of the trust, to a 
single inclividuu) who might act according to hie 
sole discretion, and might have no connexion with 
the families from wbieh tbs trustees were to be 
taken. 

The next case cited was that in 6 Mad 
76.^ This also related to a religious trust. 
It was held in this case that an alieoatioD 
of hereditary religious trusts or offices to a 
person not in the line of heirs was not 
legal, but the learned Judges considered it 
unnecessary to determine whether an 
alienation to a person standing in the line 
of heirs should be upheld. In the course of 

their judgment it was observed : 

To hold BO would tend to public mischief In 
inducing needy incumbents of hereditary religious 
oIBces who desired to sell them to give a di-bonest 
recognition to qualifications which, in fact, wore 
not the qualifications demanded by the nature of 
the office. 

The third case which is directly in point 
and which relates to a charitable endow, 
ment is that in 19 Mad 211.* The learned 
Subordinate Judge has quoted a passap 
from this judgment but has unfortunately 
misunderstood the observations and was 
therefore unable to apply them correctly to 
the facts of the present case. The passage 


'u^we^uSd that sneh offices cahoot 
,atcd by the act of parties. ^uesUon 
ftAthfif the arraDgeoent made in the preseni 
amouD^ to an alienation. If it was a mere 
^g^ment for the more convepiant maoageme.t 
, _ «A£Avo{n0 to the plalnliu e bro 
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lu- N-riiibt c&utrol. aud, if necessary, of 

then it might 

I “ -lid tha» tfi r.' would bo no interfcreDCC with 
;lio supp'^-ri will of the founder and that the 
arrangeniont would lo lawful. To that extent it 

seem^ ol ir ih-a any coparcener jointly entitled to 

^ The loarned Subordinate Judge appears 
^0 have considered that the arrangemenb 
contamocl m Ex. F would be covered by 
the last two sentences but he apparently 
overlooked the important reservation made 
m them and expressed in the words "and, 
if necessary of resumption of actual 
management." Is there anything like the 
reservation mentioned in this case? On the 
contrary, the penultimate sentence in the 
sale deed, which has been already quoted, 
makes it clear that the power of resump, 
tion was not only not reserved but it was 
clearly stated on the other hand that the 
vendor would not have any claim of any 
kind in respect of duty or right of conduct, 
ing the charities. For the same reason, 
sulhcient attention was not paid by the 
trial Court to the words "to that extent" 
in the last sentence of the judgment quoted 
above. It may also bs noted in passing 
that, like the Privy Council case in 1 Mad 
^ 00 , the learned Judges in this case, 19 Mad 
211, presumed that in the absence of any 
other suggestion as to rule of succession, 
the intention of the founder of the choultry 
must be taken to have been that the office 
of management should be held in common 
by the family of the original holders. It is 
hardly necessary to discuss the other cases 
which were cited by Mr. Doraiswami Aiyar 
but the decision in 38 Mad 850^ might be 
referred to with advantage. Mr. Patanjali 
Sastn has relied on 68 M L J 295.® This 
was a case of an alienation of office of 
an arohaka (pujari) which was held to be 
valid as it was made without any consider 
ation to one in the line of heirs and was ■ 
not considered to be opposed to the inter. ' 

ests of the institution. It was also observed ' 

in this case that the duties entrusted to an ' 
archaka were frequently carried out in < 
temples by proxy and an alienation of the > 
office was for those reasons upheld. It may ^ 
be interesting to note the gradual develop. ^ 
ment of this branch of the law and of the ^ 
various views expressed by eminent Judges 
at various times; but the case has no 
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application to the (acts of the preaentoase, 
w'here the office in dispute is first of all 
e that of a trustee of a charitable endowment 
!t and not of an archaka and, what is more 
° important, this has been found to have 
^ been alienated for consideration under 

t L ’ ^ ^o*’ 0 over the alienation was not in 
the line of heirs althoogh it may have been 
^ t^o a member of the family, but it cannot 
J be said that the alienation was not opposed 
to the interest of the institution or that 
I there are any circumstances in this case 
^ which may rebut the presumption raised 
I by their Lordships of the Privy Council 
^ in 1 Mad 235^ and by the learned Judges 
in 19^ Mad 211* to the effect that the 
intention of the founder of the trust must 
have been that the office of management 
should be held in common by the members 
of his family jointly. The other oases relied 
on by the learned counsel for the respon- 
dents are those in 15 Mad 183' and 27 
Mad 192.® They have no application to 
this case as the first one relates to the 
office of a pujari, while in the second ease 
the parties had agreed to carry on the 
management of a religious institution by 
rotation and no question of alienation of 
an office for consideration was raised or 
considered. Moreover the members of tbs 
junior branch who had surrendered their 
office were nob parties to the suit, which 
was confined to the disputes between tbs 
members of the senior branch inter se, and 
their Lordships of the Judicial Committee 
m confirming this judgment in 29 Mad 
283, clearly stated that this decision would 
nob affect the rights of the members of tbs 

junior branch who were not before the 
Court. 

As for 36 Cal 975.^® which was theoasfl 
of a private idol, the alienation of the 
shebaitship to a closely connected memher 
of the family was held to bo valid under 
the Hindu law and it was held that tba 
alienation was not effected for any personal 
gain and the alienee appeared to have oo** 
interest in the worship of the idol than 
anyone else. As stated above, this decision 
was arrived at in the special oironmstano^ 
of that case and does not fib in with tw 

7. Narayana v. Raaga, (1892) 16 Mad 183==* 

8. Ramanathan Chekty v. Mamgappa CM**/' 

(1904) 27 Mad 192. „ 

9. Ramanathan Chatty v. Uonigappa 
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yarions Madras oases which have been 
cited above. Having regard to the idea of 
the public policy which militates against 
the alienation of the office of a trustee to an 
Endowment either charitable or religious, 
and to the principle enunciated in 19 Mad 
211,* with which we are in respectful agree, 
ment, and which follows the Privy Council 
decision in 1 Mad 235^ we must hold that 
Alagappa Mudaliar could not alienate his 
oflBce in favour of the original plaintiff, and 
the alienation conferred no right on him. It 
lis hardly necessary to consider how Ala. 
gappa’s position would be affected if ha 
were alive, since he had executed a sale 
deed himself; and it is clear that his sons 
could not be prejudiced by their father's 
conduct in transferring the office which he 
could not legally alienate, and which could 
Dot, in any case be of any validity after 
his death. Consequently, Alagappa's heirs 
should still be considered to be joint trus- 
tees with the original plaintiff and defen. 
dant 1. 

The next point raised by the learned 
counsel for the respondents was that since 
the original plaintiff had been functioning 
a trustee de facto, he was entitled to 
wstitute these suits regardless of whether 
be was a trustee de jure or not. This argu. 
nient has been rendered possible on account 
of some decided cases, which were cited by 
bim and to which I shall advert shortly. 
I-he term “de facto” appears to have been 
Wther loosely used, but when used in con. 
^xioD with a trustee or a guardian as 
Qifltinguiahed from a “de jure” trustee or 
it is meant to convey a person 
who has been actually functioning in either 
? ^bese capacities when be was not entitled 
JO do so legally. If this is all that is meant 
.. the expression is unhappy, as 

^ idea would have been better expres. 

® trustee is concerned, 

• “trustee de son tort", a term 

well known and which brings 
the idea of wrong so very clearly, A 
®J®Dot legally confer any right on 
j.,by acting in a wrongful manner 
j“jongh he may subject himself to certain 
This was pointed out by their 
AnSioii®.®^ fche Judicial Committee in 34 
It following words: 

OiUBthArf ^ bow the Bitofttion of an 

i® bettered by deBorlblog 
guardian. He may, by his de 
— Pi** ulanihip, asB ame Important reBponsU 
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biJIties in relation to the minor’s property, but he 
cannot thereby clothe himself with legal power to 
sell it. 

If on the other hand, the term “de facto” 
is employed to describe a person who is 
found to be acting as a trustee of an insbitu. 
tioD or as a guardian of a person under 
disability and thus presumed to be a trustee 
or a guardian de jure unless found to be 
otherwise, it would not do, in my opinion, 
that harm which it has now done. In other 
words, a legal presumption in favour of a 
person's legal title and the office may be 
raised if he is found to be acting as such, as 
was done in 37 All 86,^" but it must be 
remembered that it is rebuttable and would 
shift the burden of proof on the party who 
denies bis position. It would then be a rule 
of evidence merely and not one of substantive 
law and can be defended on the principle 
underlyings. 110, Evidence Act. But unfor. 
tunately, the cases have not rested there. 
It is hardly necessary to discuss 31 I C 
913,'^ which was the case of a dormant 
partner and which was decided on an 
entirely different principle, but with great 
deference I am not prepared to accede to 
the correctness of the decisions in A I E 
1926 Mad 1066** and 51 M L J 598,** 
which followed two Allahabad cases in 63 
I C 171*® and A I R 1924 All 69.'^ 

I should like to examine the Allahabad 
cases first on which both the Madras deoi. 
sioDS are based. Taking up 63 I C 171,*® 

I find that one Altaf Hussain had filed a 
suit for an injunction against Benarai res. 
training him from building on a piece of 
land which was situated between an Imam, 
bara and bis premises on the ground that 
certain Muharram ceremonies were being 
performed by him as a mutawalli every 
year. The suit was dismissed by the trial 
Court, on what grounds one cannot say, 
but was partially decreed in appeal. The 
matter was then taken up to the High 
Court where Altaf Hussain a locus standi 
to institute the suit was challenged on the 
ground that mutawalli's rights 

able, and a transfer of such rights to Altaf 

13. NUmat All V. All V " 
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liii-Ain would not confer any rights on, 
i'i i con^ciuecitly any title in, him to file 
suit. I cannot say if this objection 
was r.’-. I in the trial and the lower 
Appel,.a*,, t.’nurts or if it was raised for the 
Ji' ■ before the IJi«h Court. It was 
f' l.-;. i)v Stuart J. who delivered thojudg. 
n > lit of tlio Court that the previous muba. 
wall) had transferred his rights to Altaf 
lussaiu a few years before the suit, who 
had since then made considerable improve, 
merits in the Imarnbara with his own 
funds. It is hardly necessary for mo to 
express any opinion in this case on the 
qne^tjon v.liothcr the learned Judge was 
right ID disagreeing with the conclusion 
arrived at in 8 Cal 732/^^ bub suffice it to 
say that m the absence of the deed of 
trust, under which the trust was created 
and whore the founder of the trust, could 
confer an authority on the mutawalli to 
transfer his office, the learned Judge pre 
sumed the appointment to be a good one 
prima facie and held that it could be chal. 
lenged for sufficient reasons only and could 
not be questioned by a person who was 
alleged to have infringed rights of the 
mosque or Imarnbara. Then follow the 
words A person challenging the do facto 
mutawalh s position must adduce evidence 
to show that he has no title/' They only 
mean, in ray opinion, that under the cir. 
cumstances of the case, the learned Judge 
was willing to raise a presumption that 
Altai Hugsaio who had baeo acting as a 
mutawalli under a deed of transfer by the 
prior incumbent of office must be taken to 
be a mutawalli de jure in the absence of 
the deed of trust and that it was for 
Benarsi to rebut this presumption which 
h© had failed to do. It is unnecegsary to 
examine this case any further as I find 
that the learned Judge decided the question 
of Altai Hussain’s rights to maintain the 
suit not only on the presumption raised by 
him but on other considerations as well It 
would thus follow that if analyzed, the case 
does not go any further than what was 
held in 37 All 86, 

The other Allahabad ease is that in 
A I E 1924 All 59.>' The quest!™ inlhlt 
case was whethsr Muiznddin was entitled 
to obtain a refund of certain moneys found 
to be due to hi^s late father Bashiruddin, 
who was desoribed to be a de facto muta ’ 
wall! of the trust. In a suit which was filed 
against Bas hiruddin for his removal, it was 
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held by the High Court in appeal that “he 
had acted as a de facto mutawalli of the 
trust sufficiently long to be entitled to 
remain in possession of the trust property 
as such. The facts of this case are not 
known, but if the learned Judges were 
deciding the case on a consideration of the 
question of limitation, it would be an 
entirely different matter. On the other 
band, if they were prepared to raise a pre. 
sumption in favour of his being a de jure 
mutawalli, the case does not take us any 

further than what was decided in 37 
All 86.‘^ 

The other de facto trustee naentioned in 
this case is Muizuddin himself. When he 
tried to realize the balance of certain 
money by execution, to which Basbiruddin 
was found to be entitled by virtue of the 
decree which was passed by tbs High 
Court in his favour, Muizuddin’s allegation 
that he was appointed to be a mutawalli 
by bis father was not accepted, but in hie 
capacity as a mutawalli de facto be was 
held entitled to execute the decree on two 
conditions which are to a certain extent 
conflicting. The first condition was that he 
must agree to credit' the money realized 
by him to the trust and “account therefor 
duly to the person or persons who may 
hereafter be declared lawfully entitled to 
the mutawalliship.” The other condition 
was that he would not be entitled to with, 
draw the moneys, “if the opposite party 
takes steps within a reasonable period to 
get the question of mutawalliship to the 
trust adjudicated in a proper Court.” 

If Muizuddin had any legal rights as * 
de facto mutawalli, why and under what 
law were these conditions being imposed ? 

If he was being treated as a next friend of 
a minor would have been, whose interests 
had to be protected by the Court, be vita 
not being treated as a mutawalli at all but 
a stranger and the user of the term de 
facto was, with great deference, incorreet* 
This case is therefore no authority for the 
proposition that a de faoto mutawalli has 
any rights as such. 

Let me now take up the Madras esstf 
on this point. The first one is 1918 MWN 
181.*® There is no disonssion in that case 
on this point at all and is therefore of b® 
value in arriving at a conclusion. Moreover 
the plaintiff’s possession in this case 

found to be prior to that of the defendaot® 

and the plaintiff was for t hat reason h _ 
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entitled to eject the defendant. The second 
one in A,I R 1926 Mad 1066“ was a case 
by a motawalli for possession of a pro. 
party which belonged to a mosque. This 
was decreed in spite of the objection that 
a do facto trusteeship was not recognized 
onder the Mahomedan law and the 
plaintiff was therefore not entitled to sue. 
There is no discussion in that case on the 
point, although both the Allahabad cases 
were cited and the decision was based on 
the ground that no such objection was 
taken in them. They could hardly bo any 
authority if this point was not taken or 
decided in them. I have gone through them 
and already stated what the rationale of 
these decisions was. The third Madras case 
which was cited was that of 51 M L .1 
598. The same contention that Mahome- 
dan law does not contemplate a de facto 
trustee and that such a person has no locus 
standi to sue' was raised in this case but 
repelled by ^ the learned Judges on the 
ground that de facto mutawallis of mosques 
we spoken of as if they were well known 
to the law,” in the Allahabad case cited 
above. The only work on Mahomedan 
Jaw to which any reference was made was 
that of Tyabji’s, but the remark made by 
the learned author 

P®wn not validly entitled to act as muta*- 
man ’ charge of it and purporting to 

a property thereby becomes a trustee 

wn tort and answerable as such. 

008 not seem to have been followed and 
^ not certainly support the conclusion 
which the learned Judges arrived. The 
nsxt case relied upon by the learned counsel 
K® Respondents was that of 61 M L J 
' A study of the facts of that’ case 
fin II "e^ever show that the case was 
sly decided by Ramesam J., on the 
that Neelambal Achi’s right of 
, ?®?*'e** pwsed on Kandasami’s death, 
Im » before be could accept the 

‘ tf ^s office, to the plaintiff and not on 

heirs as he. i. e. the plain- 
jT^ound to be the reversioner to 
iL e®oal s estate. The other remarks in 
-J. > ^?®8tnent are in the nature of obiter 
®ye no application to the facts of the 
nwwn^i admitted in the 

drfshA ^ ^^0 Isase to the present 

of fi. was granted by the Taluk Board 

in 1906 and they were 

a temn ^ Pormanent tenants under 
_ Pfo naise which was arrived at be- 
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tween the parties to 0. S. No. 11 of 1909 
at the appellate stage. This would show 
that the tenants were in possession of the 
properties in dispute long before the trans. 
for of the trustee's oliice was effected in 
favour of the original plaintiff. There is 
no rule of law under which they can be 
debarred from questioning the locus standi 
of the original plaintiff to maintain the suit 
for ejectment when be is said to have come 
into possession of that right long after their 
occupation of the property in suit. 

The only other case which was cited by 
Mr. Patanjali Sastri was a Calcutta deci- 
sion in 6} I C 737.'* There is no discussion 
on this point in that case while it appears 
that the plaintiff had been recognized to be 
a shebait by the parties concerned. The 
case was therefore decided on what appears 
to be an admission rather than on a settle, 
ment of the question whether he was enti. 
tied to sue in the capacity of a de facto 
trustee. An examination of these cases 
would show that there is no warrant for 
the conclusion that a de facto trustee, as 
such, has any locus standi to maintain an 
action. After all, bis position is that of an 
intermeddler or a wrongdoer (unless on 
the facts of each case a presumption can 
be raised in bis favour of being a trustee 
de jure) and be cannot confer any rights 
on himself by committing a wrong, although, 
as their Lordships observed in 34 All 213,'* 
he may assume liability on account of tbisi 
conduct. 

We are concerned in this case with the 
position of what has been styled a trustee 
de facto. It may bo that under the Hindu 
law, unlike the Mahomedan law, the 
action of a guardian de facto has been held 
to entail certain liabilities on minors, if his 
action in alienating their properties is 
found to have been for their benefit or 
necessity as held in 6 M I A 393, 14 

Bom 562.23 23 M L J 638** and 50 M L J 
689.*® But we are not coucerned hero with 
do facto guardians but with what have been 
called trustees de facto. I have nobjo^ 
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:icro« any ca?e. nor has one been cite (3 at 
tbo Bar wli'.. li niay load me to the con. 
elusion thar. the position of such trustees 
under the Ilimlu law is any different from 
what they occupy under other systems of 

law. 

_ 1 havo therefore no hesitation in holding 
.hat a trustee de facto is really no other 
than what is known to law as a trustee 
.de sou tort and his position does not im- 
prove, as remarked by their Lordships of 
the Judicial Committee, by describing him 
■to be a trustee de facto. As a trustee de son 
tort he cannot bo held to confer a right on 
ihimsolf to maintain these suits, even if 
|tbey are taken to havo been instituted for 
the benefit of the charities. Moreover, 
having found that Alagappa’s heirs still 
continue to be trustees of the Chatram. 
and that it was not legally permissible for 
the original plaintiff and his heirs to file or 
continue these actions without his (Ala- 
gappa’s) heirs being parties to the suit 
either as plaintiffs or as defendants, the 
question of de facto trusteeship assumes, in 
my opinion, secondary importance merely. 

The general principle of law is that the 
oflice of a trustee, irrespective of the num. 
her of trustees, is a joint one and co-trustees 
form, as it were, one trustee and must 
therefore execute the duties of their office 
jointly. It has been held in a number of 
oases that no suit in regard to trust proper, 
ties would be maintainable by one or some 
of the trustees only, if the remaining 
trustees are not before the Court either as 
plaintiffs or even as defendants : see 8 Cal 
42.2“ Cal 338.2^ 9 M L J 3122“ 43 

M L J 133.2“ Following these authorities 
16 must be held that the suits were not 
maintainable by the original plaintiff or by 
his legal representatives without implead, 
ing Alagappa or his heirs either as plain, 
tiffs or as defendants in the suits. 

Having found that the present plaintiffs 
conid not continne the suits in the absence 
of Alagappa’s heirs, we have to decide the 
course whioh we should follow in regard 
to them. The suits were pending in the 
trial Court for 14 years and the plaintiffs 
were adamant in their opposition to the 
objection raised on account of non.joinder 
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of the remaining trustees. Mr. Patanjali 
Sastri made a verbal application at the 
close of his arguments, that his clients 
might be permitted to join Alagappa's heirs 
as parties to the suits now, and that the 
case remanded for a fresh trial after they 
had been impleaded. He placed reliance on 
57 Mad 1031.^“ The application wasvebe. 

mently opposed by the connsel for the 
appellants. 

Mr. Doraiswami Aiyar has first of all 
contended that even if we remand the suit 
at this stage, the orders passed by us would 
be infructuous, as the suits would have to 
be dismissed under S. 22, Limitation Act. 
He has placed reliance in this part of the 
case on (1916) 1 A C 603,2^ 40 M L J 532,”' 
44 M L J 24922 and 62 M L J 154.” He 
has further urged that in view of the plain¬ 
tiff's conduct during the last 17 years, this 
is not a case in which we should exercise, 
our discretion — even if it exists — in the! 
plaintiff's favour and take away an advan. 
tage which his clients have gained, on 
account of the plaintiff’s persistence, by 
lapse of time. Haying considered the matter 
very carefully, it appears to us that the 
plaintiffs' abstinence from making Alagappa 
or his heirs parties to the suits was deli¬ 
berate and they were trying to fight shy of 
Alagappa or his heirs in this litigation. 
The request by their counsel at the fag end 
of the case is too belated to be seriously 
noticed. It seems to be unnecessary for me 
to determine the question of limitation 
which might have had to be carefully oo*i- 
sidered if I had been inclined to exeroisw 
pay discretion in the plaintiff's favour. But| 
in view of their conduct, and the prejudioei 
which may be caused to the appellants, il| 
appears to me that the exercise of dherfr 
tion in their favour would neither be jndi* 
ciouB nor judicial. In these oiroumstanoes, 
we are constrained to accept the appe^ 
and dismiss these suits. The appellants will, 
have their costs in both the Courts. _ 
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(1934) 21 A I R Mad 367 = 150 1 0 608 *= 67 

Madl 031 = 66 MLJ 461 . „ 

31. Meyyappa Ohetty v. Sapramanlan 
(1916) 3 A I R P 0 202=36 I 0 323 - « 
113=(1916) 1 A 0 603 =86 L J P 0 

T fn 


632. 


h T 1002 (P 0). 

26. Eajenaronath Dutt v. Sheik Muhammad Lai 

(1882) 8 Oal 42=8 I A 186=4 Sat 284 (PCI — ^ ® = 63 I 0 104 - 

27. Baohu Lai v. Olialla, (1885) 11 Oal 338 ‘ 

29. Shanmuga Moopanat v. Bubbava Mnnnan-, 

U9M) 9 AI R Mad 


wela Mudallar v. 

(1923) 10 A IR Mad 337=72 10 63=44 » " 
J 249. 

84, Sobhandri Appa Hao 7 . Sri Raja rO 

Appa Rao, (1932) 19 A IR Mad SSSssW’ 
274=62 M L J 164. ‘ 
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Appeal No. Ill of 2935 


Yenkatasubba Rao J.— I agree with 
the judgment just delivered by my learned 
brother. The appeal raises several questions, 
but there is one point fatal to tho plaintiff’s 
ease with which alone it is necessary to 
deal. The suit has been brought by one 
Thirumalayappa Mudaliar, who claims to 
be the sole trustee of a certain Annadhana 
Chatram or choultry—a charitable founda¬ 
tion. His case is that his family has en. 
joyed the right of trusteeship for about 
two centuries, that he was himself possessed 
of a 5/12th share of the right, that he 
acquired by transfer 6/12bh share of a 
oosharer by name Alagappa and that defen¬ 
dant 1 Kalyani, a Hindu widow, was pos. 
sessed of the remaining l/12th share, which 
she lost by non-enjoyment and to which he 
somehow became entitled. The plaintiff 
thus claims that the entire right passed to 
him, and on the strength of that alleged 
title, seeks to recover possession of the pro¬ 
perties in question said to belong to the 
charity. Defendant 1, out of the 15 defen¬ 
dants originally impleaded, was thus a for- 
®al party and of the remaining defendants 
the 2nd and the 3rd are the most important. 

The facts that led to the suit may be 
briefly set forth. The Taluk Board of Sher. 
^devi, alleging mismanagement of the 
”^t, took possession of the properties in 
bfl year 1906, and was in possession thereof 
ffl 1916, when owing to a certain order 
®we by the Government, they were 
^tpred to the plaintiff’s family. The pos- 
WMion of the Taluk Board, according to 
. ® plaintiff, was that of a trespasser, and 
. ^her alleged that defendants 2 and 3 
Slued from that body the properties on 
^0 and their possession was also in con. 
jSQQence wrongful. There was a litigation 
a ^^0 Taluk Board and the aforesaid 
^ which, ended in a 

Zrpo®!®® recognizing in them occupancy 
8 ts. The plaintiff impeached this com. 
Wjuise, geolared that he was not bound 
fo» defendants 2 and 3 

^0 claimed the 
^les as belonging to his family in 

lort I subject only to some 

Defanj 1 ^ favour of the choultry. 

^ claimed permanent 

in the property and contended that 
th«i, liable to be ejected, asserted 

one Pljintiff’s claim was a fraudulent 
WoiSS Jwt the properties exclusively 

W ul0 fihnnffvTr Txrac an 


«ne properties exclusively inoapauie ui 
the choultry. There was an oiple and reason a 


issue framed as to whether the properties 
belonged to the plaintiff's family or to the 
charity. No attempt was made by the 
plaintiff to prove the private ownership set 
up by him, but at the close of the case and 
just before the delivery of the judgment, 
applied that the choultry should be im. 
pleaded as a party. His application was 
granted, but his suit, on some ground with 
which we are not concerned, was dismissed. 
An appeal was taken and the District Judge, 
Mr. Jackson, holding that by the time the 
charity was brought on the record the 
claim became statute.barred, confirmed the 
lower Court's decision. It was while this 
appeal was pending that the present suit 
was brought in 1921, From Mr. Jackson’s 
judgment a second appeal was filed in the 
High Court, which in 1930 was withdrawn 
by consent of parties, it being agreed that 
the matters in controversy were to be left 
at large. Such in brief are the antecedent 
facts of this litigation. 

Defendants 2 and 3 pleaded that they 
and their ancestors were in possession from 
time immemorial enjoying permanent occu- 
pancy rights; they raise a further oonten. 
tion, a plea in limine, that the transfer by 
Alagappa on which the plaintiff relied, was 
inoperative and invalid and did not confer 
on him the right he claimed. This conten. 
tion, as I shall presently show, is well 
founded and ought to prevail. So far as 
defendant 1, Kalyani, is concerned, she 
pleaded that the plaintiff does not possess 
the full right of trusteeship as claimed by 
him and that she is entitled to a sixth 
share thereof. It may be mentioned that 
by a decree passed in a separate suit, her 
right as put forward here has been recog¬ 
nized and affirmed. 

The question then that has to be con. 
sidered is, whether the plaintiff has validly 
acquired Alagappa’s share in the right m 
question. The lower Court’s decision is in 
bis favour and the defendants have filed 
the present appeal. It has bwn laid down 
by the Judicial Committee that a trustee 
of a Hindu temple had no power to trans. 
far his right of management. In the case 
before the Board, the trusteeship vested in 
the karnevens of four diatinot tarwade and 
they transferred to a third party - the 
Baiah of Charakel - the property of the 
taZle as well as their right of trnstoehip. 
Tho?r Lordships hold that indopendenUy 
ol Zcw^ per^cs holding snoh a tr^ «e 
incapable of traneferring it P"”" 

• f---J ..i.arMi Are strongly opposed to 


’ : Madras \Er.AKAXNX v. Annadana Chatham (Venkatasubba Rao J.) 


n .1 priv.-r particularly to such an 
I'f :* as liH'l taken place in the 
Ciso hci'c;.- Mi-v,). They state in conclusion 
that nn'l.T -.vlut may be termed the Com- 
mon li.v m: Inilia, the trustees have no 
V'-' ■ f.n tr:in>;fer their rishb and dealing 
'iic question of custom, they go on to 
lu-o tint iu no circumstances will the 
l.r.v recoguizo a custom sanctioning not 
merely the transfer but the sale of a trus¬ 
teeship: 1 Mad 235 ;^ 19 Mad 211^ (which, 
U IS interesting to note, related to this very 
family) is more directly in point. There, 
as here, the trust related to a charity and 
the assignment was in favour of a member 
of the family. It was held by Muthuswami 
Aiyar and Shephard JJ. that it did not 
operate as an elTectual transfer of the 
trust. The view as expressed by the learned 
Judges seems to be that the transfer of a 
trusteeship is bad, whether or not for con¬ 
sideration: nor does it make any diflference 
in their opinion that the alienee happens 
to be a member of the same family. This 
decision moreover introduces an important 
qualification—13 the arrangement intended 
for the convenient management of the 
charity, the assignor reserving to himself 
his right of control and resumption, or is 
it intended to divest him once for all of 
his right of management? In the former 
case, the arrangement is good but in the 
latter, is not. This view of the law has 
been accepted in several later decisions, of 
which it is sufficient to mention 24 M L J 
75. ® That a transfer of trusteeship, if for 
consideration, that is to say, for the perso- 
pal or pecuniary benefit of the transferor 
is utterly bad, is not disputed by Mr, 
Pdtanjali^ Sastri, the respondents’ (the 
plaintiffs’) learned counsel, But he con. 
tends that a transfer for no consideration 
and in favour of the next heir or a mem. 
her of the same family is valid and ought 
to be recognized. On this point there has 
been a conflict of opinion in the various 
Courts and even in the same Court diver, 
gent views have been expressed. It ia 
unnecessary to pursue this matter, as I am 
clearly satisfied that the transfer, if any 
in the present case (f used the words ‘if 
any’ as will be seen, advisedly) is for the 
pecuniary benefit of the transferor. 

This brings me to the question, what is 
the effect of E| P (dated 10th February ' 
1914), described as a deed of sale, og Us ' 


1 proper interpretation? Mr. Patanjali Sas. 
3 tn’s contention may be pat thus: At the 
date of the document the plaintiff’s family 
assumed (though in the sequel the assamp. 

tion has turned out to be wrong) that it 
owned the property, burdened no doabt 
with some trust; the subject of the bargain 
therefore was the property and not the 
trusteeship: the consideration of Rs. 1300 
mentioned in Ex. P must thus be related 
to the property. In the first place, the 
document is not susceptible of this inter, 
pretation. It says: 

As It would be very much convenient for the 
oharities to be oonduoted id case my shere alao li 
added to yours, tho abovo properties have been 
settled to bo sold to you for Rs. 1300 subject to, 
the charge of the above charities. 

This shows that the parties regarded 
the two things, the owning of the pro. 
party and the conducting of the charity, 
as inseparably connected. The same idea 
occurs again; 

As you too are responsible for condaotlog the 
charities out of the above properties, as yon aloni 
are to suoooed to the two shares out of the 13 
shares. 

Hera also the ownership of the property 
carries with it the duty of performing the 
charity. The matter does not stop there. 
The document concludes thus.* 

Hereafter I shall have no olaltn of any Hod In 
respect of the sobcdals'inentioDed properties or 
the duty or the right of conducting the cbatiiles* 

It will be seen that the parties kept iu 
mind both the aspects of the trusteeship, 
namely the duty as well as the right. It 
is difficult in the face of these recitals, to 
accept the contention that the object of 
the document was to deal solely with the 
property. Secondly, it is argued that the 
consideration was fixed with reference to 
the property alone and that the trustee* 
ship passed to the transferee as merely 
ancillary to it. There was, I have no doubt, 

An entire contract for a single conside¬ 
ration and it is impossible to sever tba 
contract as suggested. Each part of the 
contract was an inducement to every 
part of it and there is no warrant for di^i* 
ding the bargain into two distinct parts j 
see the observations of Jessel AflW 
p. 18 and of Lush L. J. at p. 36 in 
20 Ch D lA Thirdly, it is argued that 
the operative part of the document is tw 
which deals with the property 
the passage quoted above, which 00 ^ 
with “duty and the right of condaotiDs 
the charities.” Here I must observe tw* 

Mr. Patanjali Sastri is put into a 
If his contention is right, there hafl 
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no transfer at all of the office in questioo, 
in which case the plaintiff is out of Court. 
Lastly, it remains to observe that on the 
learned counsel's own showing tbo docu. 
ment is vitiated by a mutual mistake, both 
the parties being under the mistaken im. 
preasioD, that the property belonged to 
the family and not to the charity. If this 
be so, the document must be deemed to be 
of no effect and the right of trusteeship has 
not passed to the plaintiff. 

In the result as Mr. Doraiswami Aiyar 
rightly contends: (l) either there has been 
a sale of the office, in which case the trans¬ 
action is illegal and cannot be given effect 
to, (9) or there has been no transfer of the 
trusteeship at all, on which hypothesis the 
plaintiff’s claim to Alagappa’s share falls 
to the ground. Whichever is the correct 
view, Alagappa, the co.truatee, has not been 
represented in the suit. Misconduct on the 
part of a trustee does not ipso facto result 
in his removal, granting that Alagappa 
was guilty of misconduct in alienating or 
attempting to alienate his trusteeship. In 
any event the office is a hereditary one and 
Alagappa having died shortly after the suit, 
leaving three adult sons, bis right devolved 
upon them. 

Co.trustees, as has been held, form as it 
were one collective trustee whose office is 
Wmt and indivisible and whose powers and 

Be j?® ®wt be exercised jointly: 24 M L .T 
76. already cited at p. 76; 42 M L J 133.==“ 
All co-owners must join in a suit to re- 
oover property unless the law otherwise 
provides. If gome co-owners refuse to join, 
118 the practice in India to allow them to 
?^^®^iided in the array of defendants : 
®Iad 234.*® Co.trustees are subject to the 
rule : 42 M L J 133*® already cited, 
j 338” and 9 M L J 312.” Similarly 

®88e of co-exeoutors a suit cannot be 
® properly constituted unless all of them 
S! ^be record. An action having been 
one executor only, the co-exe- 
1 ! ^^8 impleaded as defendant on objec- 

° Lj It was held that the suit 

w Wme-barred under Sec. 22, Limitation 
y f ®®*0*6cntor was brought on the 
L* , “ter the period allowed by the sta¬ 
in ifi judgment of Sir John Wallis 

»°WMLJ 632« 

^etanjali Sastri at the close of his 
*Ppli^ that be should now bs 
to bring on the record th e sons 

mu & 126 


of Alagappa. The suit was filed nearly 17 
years ago and the objection as to non.join, 
der was taken at the earliest stage. It 
would not be proper exercise of discretion 
to allow the defect to be cured at this 
distance of time. The observations of the 
Judicial Committee in 8 I A 135” apply 
with great force to the facts here. After 
holding that "the non-joinder of Bikunta- 
nath is not an objection of form only," their 
Lordships go on to state : 

The appellants have not on any occasion sought 
tbo assistance of the Court as they might have 

done.to make him a party to the suit. It 

is not the province of either the High Court or the 
District Judge to force that course upon them. The 
objecbiou was clearly taken; and they, for motives 
of their own, deliberately abstained from making 
him a party to the suit. 

The history of the previous suit filed by 
the plaintiff in 1916 seems to be repeating 
itself. On that occasion he put forward the 
false claim that the properties belonged to 
the family and not to the trust. Mr. Jack, 
son, the District Judge, referring to the 
late addition of the choultry as plaintiff 
remarked thus: 

Of course the Court bad no right to allow an 
entirely fresh plaintiff to be brought into the suit 
in this precipitate manner, but apart from the 
question of procedure the chatram which adopted 
plaintiff I’s plaint in toto had no loous standi. 
It was in terms suing in 1920 a trespasser who 
bad come in in 1906. 

Holding that by the time the chatram 
was brought on the record the action had 
become time-barrod, the learned District 
Judge dismissed the suit. lu the present 
plaint also defendants 2 and 3 are, as 
already stated, treated as trespassers. Grant- 
iog that the suit was in time when it was 
filed, it has now been pending for over 17 
year's, and it does not appear just to deprive 
the defendants of the plea of limitation 
that is available to them. On this ground, 
if on DO other, the request made at this 

late stage must be refused. 

Lastly, it was contended that where a 
de facto trustee brings a suit he is 
to a decree. First it must be observ^ that 
this case has been put forward for the firs 
time at the bearing of the appeal. Secondly 
the argument rests on a very slender foun. 
dation. The few Madrw ewes wffich ewm 
to suoDort this view, (such as 51 M L J 
898“ and AIB1926 Purpnr* 

to follow certain decisions which, with 
Treat respect, have been comp etely mis. 

bIa/Si 37 All 86” is one of such deci. 
““irT^reaBi^tlbronghtucderS.n 
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j^round that no i)roach of trust was alleged 
or proved. Koferriug to the defendant who 
succeeded Kararoat Ali, the learned Judges 
observed : 

A8sum.r.T that Karamat Ali was legally entitled 
to be the mutawalli (which ofEce he undoubtedly 
do f.'cto enjoyed) he was entitled to appoint his 

It isdiflicuitto see how this countenances 
the view that a suit lies at the instance of 
a de facto trustee. In 63 I C 171^'’ it was 
held that a person challenging the de facto 
mutawalh’s possession must adduce evi 
dance to show that the latter has no title. 
It decides no more than that a de facto 
trustee may l)o presumed to be also the 
de jure trustee, a presumption liable, of 
course, to be rebutted. In A I R 1924 All 
OJ no question of law whatever has been 
decided as a glance at that case will show. 
Id 38 Mad 260 ^ it has been held that a 
□e facto trustee or a trustee de son tort is 
entitled, like a de jure trustee, to be re. 
i^ojbursed the moneys properly expended 
by him. How this decision supports the 
view taken in the two Madras cases cited 

? n difficult to see, Nor does 64 

I C 737 avail the plaintiff. The judg. 
moot makes it clear that the de facto 
manager was recognized as such by the 
parties concerned. Some reliance has been 
placed upon 26 Mad 514.^® But that case 
deals with what is known as possessory 
title. As against a wrongdoer, prior posses. 
Bion of the plaintiff in an action of eject, 
ment is sufficient title; that is all that has 
been decided. The two Madras cases to 
which I have referred are thus, in my opi 
nion, clearly wrong. The contention there! 
fore, that a de facto manager is entitled to 
a decree, assuming that it can now be 
raised, must be overruled. In the result 
the lower Court’s decree is reversed and 
the suit IS dismissed with costs throughout. 
O.R.K./d.s. _ Appeals a ccepted, 

87. Kaliba Mavulvija v. Saran Blvl' Saila Ammftl 

(1916) 3 A I R Mad 67=38 I 0 390=38 Mad 
260=38 M L J 847. ® 
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A.I.R, 

^Hindu widow Remarriage Ad (1856), S. Z 

reciwlb*"* J deed 

reciting that m conaideralion of execution of 

promissory note in bis favour by widow’s hui- 
band s coparceners of fixed amount In lieu of 
maintenance payable to widow she releases 
ber right to maintenance — Suit by guardian 
against coparceners for balance due%n pro¬ 
missory note — Remarriage of widow- Coptr- 
ceners held could not repudiate claim for 
oaiance due on promiuory note. 

A maternal undo of a child widow was aotloe 
as her guardian after the death of her hosband! 
in that capacity he executed a release deed which 
recited that in consideration of the execationofa 
promissory note for Rs. 2600 by the coparceners in 
favour of the guardian, a fixed amount in lien of: 
maintenance payable to the widow during all her 
she surrendered her rights In (be estate 
of her buebaDd^fi coparceners and renounced aU* 
claims which she might have as a lesoit of any 
change of circumstances, etc., and released her 
right to maintenance. The widow ratified the- 
release deed as soon as she attained her majority, 
and the guardian brought a suit for the balanoe 
due on the promissory note. The widow subse¬ 
quently remarried ; 

Held that once the promissory note and the 
discharge document had been executed, the widow 
“0 bad any interest in her husband’s 

estate. She had taken in substitution therefore 
claim against her onole to the proceeds of the 
promissory note debt due by the eoparoeners to her 
guardian. This debt due by the eoparoeners tot> 
the pardian could not be treated as an Interest 
ID the property of the deceased htxsba&d wUok 
the widow could claim. Hence neither on the 
strict letter of the Act nor in equity, had the 
coparceners the right to repudiate this debt. 

[P 996 0 2 ; F 996 0 1] 

0. Vasudovan and Bhagawat “■ 

for AppdUnt* 

M. S. Ramachandra Eao — 

for Respondents, 
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Wadsworth J. 

Adoor Arunachalam CAeifi/—Appellant. 

V. 

Eonjiti Seshiah Ohetty and another — 

® iMrSd 

on 26th August 1938, agninst decree of 
Dist. Court, Nellore. m A. S. No. 77 of 1934. 


Judgment. —The plaintiff sued on a pro¬ 
missory note which was executed in oir- 
cumstancos about which there is no dUpotfl. 
The plaintiff is the maternal uncle of a 
child widow and was acting as her gaardisn 
after the death of her husband. In that 
capacity, be opened negotiations with lb®' 
coparceners of the deceased husband of th®' 
widow and there was an arbitration and a 
series of documents came into existenos on 
the same date. The plaintiff as guardian of 
the widow executed a release deed, 2'- 
It recites that in consideration of th® 
oution of a promissory note for 3600 p 
favour of the plaintiff, a fixed amount m- 
lieu of maintenance payable to the wi^'^ 
during all her lifetime, she surrender 
rights in the estate of her husbands p®* 
parceners and renounces all claim® wniC“ 
she might have as a result of any ehan^ ® 
oiroumstances, etc., and releases 
to maintenance. On the same date. 
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\5 Ex. 1 which is a deed of indemnity exe- 
cuted by the plaintiff. It recites the receipt 
of Rs. 2500 in the shape of a promissory 
note, underbakes to get the widow to ratify 
the release deed as soon as she attains her 
majority and to hold the defendants blame¬ 
less in the event of any claim by her. On 
the same date we have also Ex. A, the suit 
promissory note, executed by the defen. 
danbs in favour of the plaintiff, which 
recites: "We agreed to pay you the sum 
of Rs. 2500 being the maintenance amount 
for the widow." On this promissory note, 
there is an endorsement of payment of 
Rs. 1250. The suit for the balance due on 
the promissory note was presented on 24th 
July 1933. On 9bh September 1933, after 
the filing of the suit, the widow executed 
Ex. B, in which she ratifies the action of 
her guardian in releasing her maintenance 
right as the plaintiff had undertaken in 
Ex. 1 that she should ratify his action. 
On 14th September 1933 the widow 
remarried. 

It is not now contended that the suit by 
the promisee under Ex. A is incompetent 
because of the absence from the array of 
parties of the widow who is the beneficiary 
under the arrangement whereby the pro. 
missory note came into existence. Such a 
contention would clearly be untenable. It 
is however contended that the District 
Judge was right in holding that by virtue 
of the provisions of Sec. 2, Hindu Widows 
Remarriage Act, the widow having by her 
marriage forfeited her right to maintenance 
from her husband’s estate, the balance duo 
under the promissory note executed in lieu 
of maintenance to the plaintiff cannot be 
claimed. The relevant words of S. 2, Hindu 
Widows' Remarriage Act, are as follows : 

All rights and intereats which any widow may 
have in her deceased hoeband’e property by way 
of maintenance.shall upon her re¬ 

marriage cease and determine as II ehe had then 
died. 

It is contended that the claim for the 
unpaid amount due under this promissory 
note is in fact a right to claim maintenance 
out of the property of the deceased bus. 
band. It seems to mo that this contention 
is unreasonable on the facts of the case. 
On the date of Ex. A, there was, in my 
opinion, a complete settlement of the 
widow’s claim to maintenance for all time 
and a composition whereby in lieu of an 
uncertain liability for a recurring payment 
towards maintenance, the defendants exe. 
(rated a promissory note for a lamp sum. 


The nature of this transaction can be seen 
from the nature of the release deed exe. 
cutod on behalf of the widow Ex. 2, which 
expressly puts an end to any interest which 
the widow might have in the property of 
her deceased husband in consideration of a 
payment which is treated as having already 
been made by the execution of the promis. 
sory note; that is to say, there is a com. 
pleted contract whereby the coparceners of 
the deceased husband, taking into consider. 
atioD the uncertainty of the future claims 
which the widow might make, compounded 
for those claims by a fixed sum which was 
treated as having been paid by the substi. 
tution for the actual payment of a promis. 
Bory note executed by the defendants to the 
uncle of the widow. When once this pro. 
missory note and this discharge document 
have been executed, the widow no longer 
has any interest in her husband's estate. 
She has taken in substitution therefor a 
claim against her uncle to the proceeds of 
tho pcoiiiiasory note debt due by the defen. 
dants to the plaintiff, tho undo. I fail to 
see how this debt due by the defendant to 
the plaintiff can be treated as an interest 
in the property of the deceased husband 
which the widow can claim. The widow 
could not sue on this promissory note nor 
could she claim anything from her bus. 
band’s coparceners; her right would be to 
sue the present plaintiff. Looking at the 
words of the Act, it is clear the position of 


3 widow on remarriage is that she has no 
)re rights in her husband's property than 
Q would have if she had died on the date 
len she remarried. Could it for a moment 
contended that if this, lady had died 
itead of remarrying, her death would 
,ve provided a defence to the suit on tho 
omissory note by the plaintiff? Quito 
)arly, it could not. When this promissory 
ite debt was incurred, it was^ incurred m 
lu of the cash payment which was the 
nsideration for the release deed executed 
I behalf of the widow. That cash payment 
18 in fact a composition for a recurring 
lim which might conceivably endure for 
I years or more, or might on the other 
,nd be terminated in a short space of 
ne by various circumstances, one of 
liich might be the untimely death of the 
idow. It may be that the defendant did 
it actually visualize the possibility of the 
idow’s remarriage, but it may be taken 
at they agreed to the payment of a owh 
m in lieu of an nncertain claim wbion 
ight be affected by varions contingencies, 
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e, R. a cbanse in the circumsfcancea of the 
fiuiiily or a lapso into unchaatity of the 
cliimant. U i.^ not, to my mind, open to 
tliym to say, thc're is one contingency 
which wo overlooked in agreeing to thia 
and that is the contingency of the 
widow s remarriage.” Neither on the strict 
ieUer of the Act nor in equity, have the 
aefondants. to my mind, the right to repu. 
ciiato this debt. I therefore allow the appeal 
and restore the decree of the learned Dis. 
tnet Munsif with costs in the first Appel, 
late Court and in this Court, 

C.R.K,/u.s. Appeal allowed. 
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A.I.S. 
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Pandrang Row J. 

In re G. Ananthachari — Accu&ed 

Appellant. 

Crimmal Appeals Nos. 271 and 3U and 

on 

^8th April 1938. against the Judgment of 

fa) Penal Cade (I860). Ss. 109. 405 - A 
employee m Corporalion of Madrat. juuing 
cheques for payment at Corporation Ireawry- 
Cheque. presented for encashment at Corpora, 
ler.o and money obtained even when 

them ‘o 

them and many of the cheque. .0 enched 

were dishonoured .ubsequently-Money so ob- 

Ind M ^ **'“ P"'’***® hu.ineia-A 

and Ms fellow employee C charged with offence 

of abetment of criminal breach of tru.l-No 

evidence to show that C bad done anything 

which facilitated cashing of cbeques-C held 

not guilty of offence of abetment of criminal 

breach of tru.t-A held guilty, as abetting by 

by instigation; hit case was covered 

A praotice in the treasury of the Corporation o* 
filadras of cashing cheques was alleged to have 
been availed of by A for the purpose of using Cor- 
poration money for his own profit by having the 
use of Corporation money from time to time* The 
modus operandi followed was as follows- A used 
to issue ohequos himself, though sometimes the? 
were issued by his friends, and the cheques were 
presented for encashment at the Corporation trea. 
e^upy either by himself or by his servant and there¬ 
by moneys were obtained from the Corporation 
treasnry even when the person who dTw he 
cheques bad no funds to meet those cheques and 
many of the ob^ues so cashed were dishononred 
s^absequently. The money so obtained from the 
Corporation treasury was alleged to have w 
used by A for his private business. Along withT 

t! Corporation G %ho 

abetment of orimioal breafh oftro^t i 
nothmg to show that C had anjihit to ^ »Ttb 

aaid&G coold^ot S 

said that 0 had done anything which faclIlkatS 


the cashing of the cheques not was there any¬ 
thing to show that he had instigated anyone to 
make the payment : ^ 

Ileld that C could not be held to be guilty of 
the offence of abetment of criminal breach of 
trust. A was however guilty of tbe offence of 
abetment of criminal breach of trust. Theabetting 
by him was by instigation and the case was 
covered by 8.109,1. P. C. (p ggg q 1 ] 

(b) Penal Code (1860). S. 109-OmiMion by 
public servant to bring to notice of higher 
authorities offence committed by fellow servant 
does not amount to abetment of offence. 

The mere omission on the part a public servant 
to bring to the notice of tbe higher authorities the 
offences committed by bis fellow servant does not 
amount to an abetment of those offences,although 
It may form the foundation for a disciplinary 
action against him in a departmental way. 

/ V [P 997 0 3] 

^ (c) Penal Code (1860), S. 109-Abetoienl by 
■nshgahon — Instigation need not be in any 
particular form. 

In the case of an abetment by instigation, it I* 
not necessary that the instigation shoald be in a 
particular form or that it should be only in words 
and may not be by conduct. Whether there was 
instigation or nob is a question to be decided on 
the facts of each case. It is not necessary In law 
for the prosecution to prove that tbe actual opera¬ 
tive cause in tbe mind of the person abetted was 
the Instigation and nothing else, so long as there 
was inetigatioo and the offence has been com¬ 
mitted or tbe offence would have been committed, 
if the person committing tbe act bad the same 
knowledge and intention as the abettor. It is im¬ 
possible for any human tribunal to decide exactly 
how much tbe instigation actually wdgbed in the 
mind of tbe person abetted when he committed 
the act or offence. [P 998 0 1,2] 

Nugent Grant for V. T. Eangaawanii 
Aiyangar, K. Naraeimha Iyengar, K.8. 
Jayarama Iyer and 0. S, Bajappa ^ 

for Appellant. 

V. Rajagopalaohariar— for Respondents- 
Crown Prosecutor — for the Croum. 
Judgment.—These cases arise out of a 
defalcation discovered some time in ths 
middle of 1936 in the treasury of the Cor. 
poratioa of Madras, after an audit by a 6rm 
of chartered accountants. There appears to 
have been a practice in the Corporation 
treasury, the only purpose of which was to 
receive collections and to remit them to tbe 
Imperial Bank of India, to cash obeqo®i 
originally only pay cheques of the Corpo¬ 
ration officials, later on cheques signal 
Corporation officials and hnally any cheques 

which the Assistant Revenue Officer thought 

fit to pass. The case for the proseouti^ 
is that this praotice which is desorib^^ ay 
one of the Magistrates as a "pernioio’M 
and obviously illegal praotice" was 
of by the appellant in Criminal Appea* 

271 of 1937, Ananthachari, for the pnrpa®® 
of using Corporation money for his owa 
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profit by having the use of Corporation 
money from time to time. The modus oper- 
andi followed is described in para. 5 of the 
judgment of Mr. Tremenhere and it is un- 
necessary to repeat what he has said. Fur. 
ther, that paragraph contains a correct 
statement of the facts elicited in the evi¬ 
dence. In brief, Ananthachari used to issue 
cheques himself, though sometimes they 
were issued by his friends, and the cheques 
were presented for encashment at the Cor- 
poration treasury either by himself or by 
his servant, and thereby moneys were 
obtained from the Corporation treasury 
even when the persons who drew the che¬ 
ques had no funds to meet those cheques 
and many of the cheques so cashed were 
dishonoured subsequently. The case for the 
prosecution is that this money which was 
obtained from the Corporation treasury was 
taken for the purpose of Ananthacbari’s 
private business. The scale on which these 
operations were carried on was so large 
that Ananthachari was able to cash cheques 
for one lakh eleven thousand odd rupees, 
and over Rs. 4500 of Corporation money 
still remains to be made good out of the 
money so taken out. 

The prosecution in its eagerness to rope 
in as many as possible threw a wide net in 
order to catch almost everyone connected 
with the defalcation, even though in a 
remote way. Besides Ananthachari, the 
collection manager, Chinnaswami Iyer, 
appellant in Criminal Appeal No. 314 of 
1937, Thiruvenganathan Cbetty, the Head 
Cashier, and the Assistant Revenue Officer, 
8. 0. John, were all prosecuted besides the 
Head Accountant, Srinivasa Iyer. The 
cases against the last three mentioned 
individuals resulted in discharge, and only 
Ananthachari and Chinnaswami Iyer have 
been convicted, the former by the Third 
Presidency Magistrate and the latter by 
the Chief Presidency Magistrate, the cases 
having been tried by different Magistrates 
because the case against Ananthachari was 
transferred from the Chief Presidency 
Magistrate's file at the request of Anantha- 
ohari. The Grown Prosecutor has filed a 
revision petition in respect of the order of 
discharge relating to the Head Cashier; 
but this petition has not been seriously 
pressed before me, and the whole argument 
in these cases has proceeded on the basis 
that the Head Cashier personally acted 
honestly, and that in any case he did not 
know that the cheques which be cashed 
were going to be dishonoured or that the 


(Pandrang Row J>) 

cheques were presented for payment with 
the intention of making wrongful gain for 
those who cashed the cheques. The revi¬ 
sion petition has not been argued and I 
have no doubt that the order of discharge 
is right: it is enough therefore to dismiss 
that petition. 

I shall first deal with the case against 
Chinnaswami Iyer. I may deal with it 
very briefly because I am of opinion that 
on the findings of fact recorded by the 
Chief Presidency Magistrate in his judg¬ 
ment the conviction cannot be supported. 
The learned Magistrate was of opinion 
that he had to decide the following three 
points, namely : 

(1) Whether Chianaswami Iyer was aware that 
Auantbaebari was systematically issuing private 
cheques without having the necessary funds in 
the bank; (2) whether Chinnaswami Iyer omitted 
to bring to the notice of the higher authorities 
the fact that An.mthachari's cheques were being 
dbhonoured with the deliberate intention of sup- 
fin inf^uirv int^ tho matter, and (3) 
whether ho wis aw ire that Ananthachari was uti¬ 
lizing the funds of the Curporatiou illicitly for his 
own private purpose. 

On these points the findings were all in 
the affirmative. Bub these findings do not 
suffice to support a conviction for abet- 
menb of criminal breach of trust. On the 
charges of conspiracy and falsification of 
accounts, this accused has been acquitted 
by the learned Magistrate. The only charge 
in respect of which he was convicted is the 
charge of abetting criminal breach of trust 
by a public servant. The mere omission to 
bring certain facts within the knowledge 
of the accused bo the notice of the higher 
authorities does nob itself constitute abet- 
meut as defined in the Indian Penal Code, 
unless the omission is one which can be 
said to be an illegal omission, i. e. involves 
a breach of a duty imposed by law, and 
not merely a breach of a departmental rule 
of conduct or discipline. It cannot be said, 
that the mere omission to bring to the 
notice of the higher authorities offences 
committed by other persons amounts bo an 
abetment of those offences: to take a con¬ 
crete case, if a clerk does not report to the 
superior authorities what is known to him 
about his fellow clerks’ taking bribes such 
omission does nob amount to abetment of 
bribery. It may form the foundation for 
disciplinary action against him m a depart¬ 
mental way, bub it cannot m law 
to abetment of the offence committed by 
his fellow clerk. It is admitted that Ohm- 
naswami Iyer had nothing to do with the 
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rayinniit of the ohcquoa in question and it 

^v;ls tl )0 payment of the cheques, that is to 

tav, tlie piyujout out of the Corporation 

treasury, that is alleged to constitute cri. 

minal l.re:u-h of trust io the present case. 

The ehi.jue.s never went to him before 

they wore paid and he had nothing to do 

\viMi cliequos of this kind before they were 

paid. It 13 therefore impossible to say that 

he did .anything which facilitated the cash. 

ing of the cheques, and there is nothing to 

show that he instigated anyone to make 

the payment. On this ground alone, it is 

obvious that the conviction of Cbiona. 

swanii Iyer cannot he sustained. It is 

therefore unnecessary to go further into 

the matter and consider whether the find. 

ings of tliG learned Magistrate are supported 

by tlie evidence or not. On the assumption 

that the findings are supported by the 

levidence the conviction cannot stand. It is 

therefore set aside and the sentence also; 

iand the appellant Chinnaswami Iyer is 

,acquitted. The fine, if paid, will be refun. 
ded to him. 

Then remains the case of the appellant. 
Ananthachan. Mr. Grant who appeared 
for him did not make any serious attempt 
to question the correctness of the findings 
of the learned Magistrate. His argument 
was that the offence disclosed by the evi. 
dence might be one of cheating but cannot 
amount to any abetment of criminal breach 
of trust. The evidence clearly shows that 
cheques were being presented either by 
Ananthachari himself or caused by him to 
be presented for payment. There can be no 
doubt that he must have got the cheques 
cashed for his own wrongful gain and 
known at the time that such payment by 
the Head Cashier out of the Corporation 
money would be criminal breach of trust 
by a public servant. The learned Magis, 
trate is of the opinion that the abetting by 
Ananthachari was by instigation, and after 
Icareful consideration I am of opinion that 
the learned Magistrate's view is right. The 
presentation of a cheque at the counter 
necessarily involves a request for payment 
of cash and this request to the Head 
Cashier to pay money on worthless cheques 
out of public funds must have been known 
to Ananthachari to be criminal breach of 
trust by public servant; and there can be 
no doubt that such payment would have 
amounted to that offence if the Head 
Cashier had the same knowledge and 
intention as Ananthachari had. This is 
/therefore a case which is covered by Sec 
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109, Penal Code. The law does not requira 
that instigation should be in a particular 
form or that it should be only in worda 
and may not be by couduct; for iustaucel 
a mere gesture indicating "beat" or a mere! 
offering of money by an arrested person to' 
the constable who arrests him may be 
regarded as instigation, in the one case to 
beat and in the other to take a bribe. 
Whether there was instigation or not is a 
question to be decided on the facts of eacb 
case. The only point of difficulty in the 
case IS that even though there was insti. 
gation to make payment out of Corporation 
money the actual reason which led the 
Head Cashier to make the payment migh 6 
have been, as argued by Mr. Grant, not the 
instigation by Ananthachari, but the ini. 
tials of the Assistant Revenue Officer on 
the cheques. It is however not necessary 
in law for the prosecution to prove that 
the actual operative cause in the mind of 
the person abetted was the instigation, 
and^ nothing else, so long as there was 
instigation and the offence has been com* 
mitted or the offence would have been 
committed if the person committing the 
act had the same knowledge and intention 
as the abettor. It is impossible for any 
human tribunal to decide exactly how mooh 
the instigation actually weighed in the 
mind of the person abetted when he com¬ 
mitted the act or offence. I am therefore of 
opinion that this argument does not really 
help the appellant Ananthachari. There is 
no doubt that his conduct amounted to 
instigation to do an act, namely to make 
payment out of the Corporation treasury 
for the wrongful profit of himself and that 
^ch payments were actually made by the 
Head Cashier honestly or without a dis* 
honest intention. The ingredients of the 
offence are in my opinion established in 
this case, and there would be no justifies* 
^on for interference with the conviction. 
The sentence does not appear to be toe 
severe. His appeal is dismissed. He m^t 
surrender to his bail and serve the remain* 
der of the sentence. 

O.R.k./r.u, Order accordinolV' 
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Horwill J. 

In re TT. K. Oevaraja Mudnli^^ 
Petitioner. 

Criminal Eevn. Case No. 132 and PatJ* 
No. 129 of 1938. Decided on 4 th May 1938. 
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Motor Vehicles Act (8 of 1914), S. 16 — 
Madras Rules, R. 15 A—Onus of proof of over^ 
loading is on prosecution — Knowledge to ac¬ 
cused, how can be imputed. 

The wording of R. 16*A and tho general plan of 
the Act show that tho burden is on the prosecution 
to show that an accused knew that the lorry was 
overloaded. Such knowledge could bo proved by 
adducing evidence that, for example, the lorry had 
just left the owner’s premises or that all the goods 
on the lorry bad come from there. [P 999 C 1} 

K. V. Easvraran — for Petitioner. 

K, V. Eamaseshan for the Crown Prose¬ 
cutor — for the Grown. 

Order.—The petitioner is the owner of a 
lorry that was overloaded; and ha was con¬ 
victed under S. 15-A,* Motor Vehicles Act, 
of suffering the lorry to be overloaded. The 
Iwording of S. 15-A and the general plan of 
the Act show that the burden was on the 
prosecution to show that the accused knew 
that the lorry was overloaded. Such know- 
ledge could be proved by adducing evidence 
that, for example, the lorry had just left 
the owner’s premises or that all the goods 
on the lorry had come from there. All wa 
know in the present case however is that 
the lorry was overloaded. It is stated at 
the Bar that the lorry was actually on its 
way from Conjeevaram to Madras. If so, 
it is unlikely that the accused knew that 
the lorry was overloaded. The prosecution 
did not therefore prove its case. The peti- 
tion is accordingly allowed, the conviction 
set aside and the fine ordered to be re¬ 
funded. 

O.R.K./B.D. Petition allowed. 

_ 

* The refereoce is to 3.16, Motor Vehicles Aot, 
and R. 16-A and breach of condition S of G 
Permit and not B. 16-A. [Ei.). 
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Leach 0. J. and Krishnaswami 
Atvangar J. 

P. L. N. K. M, Nagappa Ohettiar — 

Appellant. 

Y. 

0. B. M. 0. M. S. P. Firm and another 

—Respondents. 

Appeal No. 36 of 1936, Decided on 9th 
May 1938, from Judgment and decree of 
Laksbmana Rao J., D/. 27th March 1936. 

(a) Hindu Law — ChariUble endowment — 
Constltotion. 

Under Hindu law all that is reqnlred to eon- 
etitnfee a religious or charitable endowment la the 
intention to endow and the creation of a fund in 
inlfilment of the intention. ^ ^1 


(b) Banker and Customer — Trust fundi— 
Application of trust funds with bankertowardt 
customer’s debts, in breach of trust and for 
benefit of banker —Knowledge or suspicion on 
banker's part — Banker would render bimself 
liable, 

A banker is not entitled to apply what he knows 
to be trust funds in discharge or reduction of a 
debt of a customer. If a banker does so ho can be 
compelled to mako restitution of the moneys so 
applied. If he has the slightest knowledge or rea. 
eonable suspicion that the money is being applied 
in breach of a trust, and if ho is going to derive a 
benefit from tho transfer and intend and design that 
he should derive a benefit from it, the banker 
would not be entitled to honour tho cheque drawn 
upon the trust amount without some further 
inquiry into the matter. If further inquiry revealed 
a breach of trust the banker would bo doing wrong 
if he honoured tho cheque, and would render him¬ 
self liable: (1897)2 Ch243, Rcl. on. [P 1001 C 2] 

(c) Trusts — Suit by trustee to recover trust 
fundsapplied in breach of Irost—Arl. 120, Lim, 
Act applies — Trustee ignorant of breach— 
Right to sue accrues when trustee becomes 
aware of it. 

A suit by a trustee against tho bankers with 
whom the trust funds are deposited, for recovering 
the amount of trust fund applied towards a cus¬ 
tomer’s debt in breach of trust is governed by 
Art, 120, Lim. Aot, and where the trustee is kept in 
ignorance of the breach of trust, the right to sue 
does not aoerne until the trustee becomes aware of 
the fact: 33 Mad 31 and AIR 191i Mad 708, 
Not foil.; Case law referred; [P 1003 0 2] 

(d) Cml P. C. (1908), S. 92-Suit by trustee 
against banker for trust money—S. 92 does not 
apply. 

A suit by a trustee against a banker to recover 
trust moneys which he has misapplied does not 
come within the provisions of Sec, 92 and may be 
instituted without the sanction of the Advocate* 
General ’.AIR 1038 Mad 92, Rel. on. 

[P 1004 0 1] 

M. Pafcanjali Sastri for K, P. Mahadeva 
Iyer — for Appellant. 

K. V. Kriehnagwamy Iyer and M. Muru- 
gappa Ghetfciar — for Respondents. 

Judgment. —The parties to this appeal 
are Nattukobtai Chettiars. The appellant 
was the plaintiff in the suit. He is a brustea 
and he sued in that capaoiby on the Origi. 
nal Side of this Court to recover from rea. 
pondenb 1, a banker, trust moneys which he 
alleged respondent 1 had wrongly applied 
in reduction of a debt owed by respondent 2. 
Bespondent 1 is one Lakshmanan Ohettiar 
who carries on business in Madras under 
the style of the 0. R. M. 0. M. S. P. Firm. 
Respondent 2 is the uncle of the appellant 
and a co-trustee. The father of the ap^l- 
lant was one Meenaksbisundaram Ohettiar, 
who did business in Madras with respon- 
dent 2, bis brother. Meenaksbisundaram 
died in 1914. After his death the joint 
family consisted of the appellant, his minor 
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brother Labshmaiian and respondent 2. In 
19IG the ari:c]Iant and his brother sepa. 
rated from respondent 2 and a deed of 
partition was ovecuted. It was decided by 
the ap] and respondent 2 that they 
should set aside out of the family funds two 
sums of I|S. 10,000 as endowments of speci. 
Jicd relii’ioug charities. One sum of Es. 
10,000 was to bo devoted chiefly to the main. 
tenancG of a water supply at the Tirukali. 
Kundram temple, a famous Eindu temple in 
«he ChiDRlepub District, and the other sum 
of Hs. 10,000 was to be an endowment of 
another Hindu temple, known as the Kala. 
yar Koil in the Ramnad District. It is 
common ground that out of the Tirukali. 
kundram fund the temple piper was also to 
be paid. Tho appellant and respondent 2 
^ere to contribute to these funds in the 
proportions of 5/8 and 3.8 respectively, 
ihese provisions except the provision with 
regard to the payment of the piper were 
locludod in the deed of partition, which 
also provided that the appellant and res. 
pondent 2 were to act as the trustees of the 
funds. The trust funds were created and it 
13 admitted that respondent 2, being the 
uncle of tho appellant and much older was 
eleven the management of them. It is also 

^1 % ^ f ^ i i 4 given the 

right of investing tho trust funds in his 
own business, if he so decided. 

On Ist December 1916, the appellant 
drew, as bis contributions to the two 

fi' to bearer, one 

mr Es. 6250 and the other for Es. 5000. 

Previously a sum of Es. 2000 had been set 
aside for charity and this sum was taken 
.into account in calculating the amounts 
which the appellant had to provide. The 
appellant handed the two hundis to res. 
pondent 2 for investment on behalf of the 
trusts. At all material times both the 
appellant and respondent 2 had banking 
private accounts with respondent 1. When 
the trusts were created the proprietor of 
he 0. R. M. 0. M, 8. P. Firm was Subra. 
mamam Chetbiar, the father of respon. 
dent 1. He had assisted at the partition of 
the properties between the appellant and his 
brother and respondent 1 and had signed 
the partition deed as a witness. Respon. 
dent 2 handed the two hundis drawn by 
the appellant to Subramaniam Chettiar 
who realized them by debiting the appel’ 
lant 8 personal accounts, which was in ere- 
dit, with the amounts. He then opened' 
accounts in his books in the names of the 
two trusts, allocating to the Tirukalikun 
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dram Temple Trust the bundi for Es. 625a 
and to the Kalayar Koil Temple Trust the 
hundi for Es. 5000. The allocations were in 
accordance with the instructions given to 
ici. The arraDgementi coade by respon- 
denfc 2 with respondent 1 was that these 
moneys were to remain with respondent 1 
as thavanai loans with interest calculated 
annually. I should mention that the ban. 
dis themselves disclosed that they repre. 
aented trust funds and an endorsement was 
made on each hundi by the then agent of 
the 0. R. M. 0. M. S, P. Firm acknowledge 
ing that the moneys had been received by 
the firm. Subramaniam Chettiar died in 
1918 and the business was then taken over 
by respondent 1, who had knowledge of it 
before he succeeded to it. It is not dispated 
that he knew that the moneys in these 
accounts represented trust moneys. His 
own books showed this. 

For many years respondent 2 had a 
large business in Madras and another bosi. 
ness in Penang, but he became financially 
involved and on 4th January 1926 he was 
adjudicated an insolvent by this Court on 
a petition filed on lObh.October 1925. On 
10th February 1920, respondent 2 had 
overdrawn his account with respondent 1 
to the extent of Rs. 15,700. The total 
amount standing to the credit of the two 
trust funds on this date was Rupees 
15,732.15.9. With the consent of respon- 
dent 2, respondent 1 transferred Rs. 16,700 
of the Rs. 15,732.15.9 standing to the 
credit of the trust accounts to the private 
account of respondent 2 and paid to him 
the balance of Rs. 32-15.9 in cash. The 
result of this arrangement was that rM« 
pondent 2 'b liability to respondent 1 was 
discharged. The appellant was unaware of 
this arrangement and until 1929 he was 
kept in ignorance of the transaction. le 
1924 he had been told by respondent 1'®^ 
agent that the trust moneys had been 
withdrawn from respondent 1 and had 
been taken over by respondent 2, but noth* 
ing was said to arouse his suspicions. When 
respondent 2 was adjudicated an insolvfflt, 
the appellant filed an application in the 
insolvency proceedings asking that it b® 
declared that the trust moneys constitutsd 
a first charge on the assets of the insol¬ 
vent a estate in the hands of the OfBoiw 
Assignee. This application was fil®d on 
20th February 1929. 

When respondent 2 arranged with 
pondent 1 that his overdraft should 
paid off by the transfer of the trust 


1938 


Nagappa V. 0. E. M. 0. M. S. P. Firm 


respondent 2 opened accounts in his own 
books in the names of the two trusts making 
a credit entry in each corresponding to the 
amount of the trust fund and debiting res¬ 
pondent 1 with the amount. Hespondent 2 
set aside no moneys of his own for the 
purposes of these trusts, but merely made 
book entries. He did not even debit him. 
self with the amounts. I will return to 
this part of the case later. The application 
of the appellant for a declaration that the 
trusts were entitled to the 6rst charge on 
respondent 2's assets in the hands of the 
OiEcial Assignee was heard by Waller J. 
on 15th October 1928. The learned Judge 
dismissed the application on the ground 
that book adjustments could not be treated 
as passing trust moneys into the hands of 
the Official Assignee. An appeal followed, 
but was dismissed. Stated broadly, the 
decision of the Appellate Court was that 
after 10th February 1920 the trust funds 
consisted of debts owing by respondent 2 
to the trusts, he having had the right to 
invest the trust moneys in his own busi. 
ness. It is not necessary to consider who. 
ther this decision is open to objection, 
because in the present case the Court is 
concerned with the question of the liability 
of respondent I as a banker. 

The present suit was hied on 29th April 
1933 for a decree for Rs. 49,919-0-2, being 
the amount of the two trust funds as they 
stood on 10th February 1920 with iuterest 
at the thavanai rate for a period of 12 
months. When be instituted the suit the 
appellant merely claimed a decree against 
respondent 1, but as respondent 1 pleaded 
that respondent 2 was a necessary party, 
respondent 2 was added as a defendant on 
24th January 1934. Respondent 2 how. 
ever did not appear and the contest remai. 
ned between the appellant and respondent 
1. Respondent 1 denied that the trusts bad 
been duly constituted and pleaded that in 
any event there bad been no breach of 
trust. He also contended that the suit could 
not be maintained in view of the provisions 
of 8. 92, Civil P. C., and of the Madras 
Hindu Religious Endowments Act, and rais¬ 
ed pleas of estoppel and limitation. All these 
oontentioDs were decided against respon¬ 
dent 1, except the contention that there 
had been no breach of trust. The learned 
Judge found that defendant 2 bad foil 
authority to do what he did on lOtb Febru. 
ary 1920 and therefore respondent 1 was 
iu>t liable as a banker who bad knowingly 
applied trust moneys to his own debt. 
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Accordingly he dismissed the suit with 
costs. The appellant contends that as res. 
pendent 1 took the trust moneys and 
utilized them in discharging the debt due 
to him by respondent 2 he is liable to 
refund them with interest. He also con. 
tends that even if the arrangement between 
respondents 1 and 2 could in law be regard¬ 
ed as a payment out, to respondent 2, of 
the trust moneys ho had no authority to 
pay them out without the consent of the 
appellant, the co-trustee of respondent 2. 
Respondent 1 has persisted in the pleas 
raised by him before the learned trial 
Judge, except the plea that the Madras 
Hindu Religious Endowments Act is a bar 
to the suit. It is idle for respondent 1 to 
contend that the trusts were not validly 
constituted. They were constituted under 
the terms of the partition deed and moneys 
were set apart and deposited with respon¬ 
dent 1 as thavanai loans. Under Hindu, 
law all that is required to constitute a| 
religious or charitable endowment is the 
intention to endow and the creation of a 
fund in fulhlment of the intention. Here 
there was the intention and the creation. 

Before proceeding to discuss the question 
of the validity of the arrangement of 10th 
February 1920, I will state what I con. 
ceive to be the law. A banker is not eoti- 
tied to apply what he knows to be trust 
funds in discharge or reduction of a debt of 
a customer. If a banker does so be can 
be compelled to make restitution of the 
moneys so applied. There are many autbo. 
rities dealing with this question, but it is 
not necessary to consider them in detail. 
The most important cases were considered 
by Byrne J. in (1897) 2 Ch 243,^ where 
he held that reasonable suspicion puts a 
banker on inquiry when a beneht to him. 
self is concerned, At p. 254 of the report 
of the judgment there is this passage : 

If bankers have Ibo slightest knowledge or rea- 
sonable suspicion that the money is being applied 
in breach of a trust, and if they are going to 
derive a benefit from the transfer and intend and 
design that they should derive a benefit from it, 
then I think the bankers would not bo entitled to 
honour the cheque drawn upon the trust amount 
without some further Inquiry Into the matter. 

If further inquiry revealed a breach of 
trust the banker would be doing wrong if 
he honoured the cheque, and would render 
himself liable. In this case, it is admitted 
that respondent 1 had foil knowledge that 
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jOO' 2 Madras 


Kagappa V. 0. R, M. 0. M. S. P. Fibm 


A.I.R. 


the* Rs. 15,700 which he transferred to 
rci-poudeut '2 s account in discharge of hig 
debt on lOfch February 1920 constituted 
trust moneys, but stress has been laid on 
the fac ^ tliat respondent 2 had the right to 
inve>t tlie trust moneys in hig own business 
aiM it is Said that inasmuch as respon- 
dent 2 immediately opened corresponding 
accounts in bis own books, this amounted 
to an investment in his business. If the 
transaction did not amount to an invest, 
mont of the trust funds in this way, 
respondent 1 is liable. 


I will here pause to consider a hnding of 
the learned trial Judge that when this 
transaction was carried through, respondent 
2 was in aflluent circumstances, much 
having been made of this point. That he 
was dealing in large sums of money cannot 
be doubted, and the evidence does not dis¬ 
close that at the time he was actually 
insolvent, but it does not follow that he 
was in ailluent circumstances or that his 
position was a sound one. The learned 
advocate for respondent 1 confessed that 
ho was unable to say what the financial 
position of respondent 2 was at the time. 
The fact that his banker deliberately appli. 
ed trust funds in payment of the overdraft 
which then existed does however in itself 
indicate that he had no confidence in the 
financial stability of his customer. But 
there are other indications that all was not 
well with respondent 2*8 position and that 
respondent 1 knew this. At this time res. 
pondent 1 was living at Devokottah and 
his banking business in Madras was being 
carried on by his agent. On 7th February 
1920 the agent wrote a letter to his princi. 
pal which would appear to have had refer, 
ence to respondent 2'3 indebtedness to 
respondent 1. This letter has not been 
produced nor baa the press copy book kept 
by the Madras agent, although all other 
letters and press copy books have been 
produced. It would appear that in this 
letter of 7th February 1920 adverse refer- 
ence was made to defendant 2’8 financial 
position. In addition to the non.production 
of the latter and the press copy, there is 
the fact that od 17th February 1920 rea 
pondent 1 wrote to his Agent in Madras 


saying: 

You must not have credit and debit dealinga in 
the current account for large amounts with 
F. N. K. Se Pe generallye 


P. L. N, K. S. P. is respondent 2. It has 
been argued that in spite of these facts it 
must be accepted that respondent 2 was in 


affluent circumstances at the time, because 
later he was allowed to overdraw his 
account to a much larger extent and that 
his books show that in that year he paid a 
large amount to Government by way of 
income-tax. The fact that respondent 1 
allowed respondent 2 to overdraw later 
does not necessarily indicate that he had 
confidence in his financial stability. At the 
most it shows that after 10th February 
1920 he regained confidence, but a banket 
may let a customer whose credit is shaken 
have advances in respect of particular 
transactions if he is certain that the busi¬ 
ness will result in the money coming back 
to him. With regard to the payment of 
income-tax an examination of the books 
indicates that respondent 2 was not able to 
pay at once what was due to Government. 
The payments made in 1920 comprised ten 
instalments. In these circumstances wears 
unable to agree with the learned Judge 
that it has been established that respon- 
dent 2 was in affluent circumstances when 
respondent 1 utilized the amounts standing 
in the trust accounts to discharge teapon. 
dent 2's overdraft. The evidence points the 
other way. 

Now, what was the effect of the trans¬ 
action? It resulted in the disappearance 
of both the trust funds, and respondent 2 
never replaced these moneys. In answer to 
a direct question put by the Court to the 
learned advocate for respondent 1 in the 
course of his argument, he frankly aoknow* 
ledged that respondent 1 knew when he 
transferred the trust moneys to the private 
account of respondent 2 that respondent 2 
intended merely to constitute bimssif a 
debtor to the two trusts by making entries 
in his own books. In other words, respon* 
dent 1 knew that the trust moneys were 
not to be replaced by cash and that 
pondent 2 was merely intending to aoknoff* 
ledge liability to the trusts, and this at a 
time when respondent 2 was unable to pay 
off his overdraft out of his own moneys- 
The contention that this was legiti®*to 
because respondent 2 had the right w 
invest the trust moneys in his own bnBi* 
ness, is, it seems to me, fallacious. There 
could be no investment of the trust money® 
in respondent 2’8 business unless they wert 
replaced. They were not replaced ^ 
therefore there was no investment. 
pondent 1 was not entitled to do what 
did without being satisfied that the flQ ^ 
in respondent 2’8 books were going W 
supported by cash. He took no step® 
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satisfy himself that this would be done. 
On the other hand he applied the trust 
moneys for his own benefit knowing full 
well that respondent 2 was merely intend, 
ing to constitute himself a debtor to the 
trusts. Moreover respondent 1 was guilty 
of concealment of the transaction from the 
appellant, who was also his own customer 
and to his knowledge the co.trustee of res. 
pondent 2. It is admitted that the appel. 
lant did not know of the disappearance of 
the trust fund until he filed the applica¬ 
tion for a declaration of a charge in the 
insolvency proceedings. Until 1921 he 
thought the moneys were still invested 
with respondent 1 and it was only when 
the application to which I have referred 
came before the Insolvency Judge that he 
realized that the funds bad disappeared 
altogether. 

In these circumstances it must be held 
that respondent 1 fiad knowledge that the 
moneys were being applied in breach of 
trust, and as respondent 1 derived benefit 
from the transfer and intended and designed 
that he should derive a benefit from the 
transfer the case falls within the rule 
stated by Byrne J. in (1897) 2 Ch 243.^ 
Even if he bad not got the knowledge he 
knew sufficient to be put on enquiry, which 
would also^ bring him within the rule. 
Holding this view the second contention 
advanced on behalf of the appellant, 
namely that respondent 1 could not deal 
■with the trust funds withont the consent 
of the appellant, does not require to be 
decided, but in passing I may observe that 
it is difficult so see how respondent 1 could 
be held liable on that ground. Respon- 
dent 2 was admittedly the managing trustee 
and he had invested the trust funds with 
respondent 1. It only remains to consider 
the contentions of respondent 1 that the 
suit fails by reason of the doctrine of 
estoppel, the law of limitation and the pro. 
visions of S. 92, Civil P. C. The contention 
with regard to estoppel is based on the 
wotnne of election and it is this. It is said 
that, laasmuoh as the appellant filed an 

thf T ^ declaration of charge in 

^0 iDBolvenoy Court and there failed, he 

TOpondent 1 liable. There is here a mia. 
W ^ application wae filed, the appel. 

^ ‘liat they had been in. 
seated in reepondent 2a buainess. Thia 


was net the case, and the appellant having 
refhzed as the result of the proceedings in 
the InsoUeucy Court, that the trust funds 
had been applied by respondeat 1 for his 
own purpose lie filed the preseot suit. The 
doctrine of election can have no application 
here. The cause of action was difierent and 
the suit was filed in order to establish the 
liability of respondent 1. It is true that 
respondent 2 was added as a party as the 
result of the attitude of respondent 1, but 
again the cause of action against respon. 
dent 2 in this suit is a different one. It is 
now sought to make him liable for a breach 
of trust. There was no question of breach 
of trust in the previous proceedings. 


In view of the Full Bench decision of 
this Court in (1938) 1 M L J 334,'^ it is 
accepted that the Article of the Limitation 
Act which applies is Art. 120. That Article 
states that limitation shall start to run 
when the right to sue accrues, and as the 
cause of action arose when the trust funds 
were transferred to respondent 1 on 10th 
February 1920, the right to sue accrued on 
that date. It has been held by this Court 
and other High Courts in India that, 
where a trustee is kept in ignorance of a 
breach of trust, the right to sue does not 
accrue until the trustee becomes aware of 
the fact: 58 M L J 349,^ 1 M L W 134,* 
2 M L W 813,® 7 M L W 280,® 28 M L W 
224,^ 12 Lab 262® and 14 Pat 824.® There 
are two decisions of this Court which tend 
the other way (33 Mad 31*® and 38 Mad 
1064**), but the weight of authority is in 
favour of the view that knowledge is a 


3. Babbish Thevar v. Bamiappa Mudaliar, (1938) 
36 A I B Mad 353=174 1 C 459=1 LB(1938) 
Mad 696=(1938) 1 M L J 384 (F B). 

3. Basavayya v. Bapana Eao, (1930) 17 A I B 
Mad 173=1201 0 880=-68 M L J 349. 

4. Thicamala Bao v. Dargi Sbettlthi. (1914) 1 

AIK Mad 429=22 10 883=1 M L W 194. 

6. Maruga Cbetty v. Bajaewamy, (1916) 3 A IB 
Mad 130=30 I C 669=29 M L J 674=2 
M L W 813. 


6. Venkateswsra lyet v. Bomasundara Obottiar, 
(1918) 6 A I R Mad 76=44 10 651=7 M L W 
280. 

7. Viewanadbam v. Narayana Dass, (1928) 16 

AIR Mad 837=112 I 0 22=28 M L W 224. 

8. Lai SiDRh v. Jai Chaad. (1931) 18 A I B Lab 
70=130 I 0 778=12 Lab 262=31 P L R 
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(1936) 23 A I R Pat 231=162 I 0 286—14 Pat 
824=16 PLT 484. 
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poly, (1914) 1 A I B Mad 708=24 I 0 869- 
88 Mad 1064=26 M L J 687. 


1001 Madras 


SUEI-RAMCLU V. Venkatakarasimhau (Burn J.) 


factor. The appellant had no knowledge of 

this breach of trust until 1929 and this is 

not (ijsputed. There can be no doubt that 

the true position was concealed from him 

un.’l ij.il) a3 the suit was filed in 1933 
It was liled in time. 

The argument which is based on the 
provisions of S. 92. Civil P. C.. is that, as 
the appellant asked respondent 1 to account 
for the trust moneys in his bands, it was a 
suit for the taking of accounts of a trust 
and therefore falls within the purview of 
b. y. It 13 clear that this suit was not 
|a suit for an account in that sense. It was 
a sui against a banker to recover trust 

misapplied. In 46 

which I was a member held that a suit by 

trustees against co.trustees for accounts 
does not come within the provisions of 
b. y- and may bo instituted without the 
sanction of the Advocate.General. This 
contention must also be overruled. My 
learned brother concurs in this judgment 
and the appeal will therefore be allowed 
with costs in both the Courts. There will be 

a decree against respondent 1 for tbe sum of 

tr lo’on interest from 10th Febru. 
ary 1920 to the date of this judgment at 

the thavanai rates and annual rests which 
was afirea.1 upon when the moneys were 
deposited hy respondent 2 with respon. 
dent 1 and interest at 6 per cent, will he 
payable on the decretal amount from tbe 

hfn ^^'^^cate’s costs will 

be on the higher scale of one and one.third 

of the regulation fee both here and below. 
C.R.K./n.s. Appeal allowed. 


it It Rt 


(1938) Mad 39=18 M L W 426 ” 
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Bonagiri Sreeramulu — Appellant. 

V. 

Karumuri Venkatanarasimkam 

others — Respondenta. 

Appeal No. 48 of 1937, Decided on 17th 
August 1938. against appellate order of 
bubJudgo. Narasapur, D/. 7th November 
iy3o. 

Election-Doctrine of - Election it not con- 
hned to inilruments-No perron can approbate 
and reprobate. ” 

The doctrine of election is not confined to 
inetruments. A person cannotsay at one time that 


a transaction is valid and thereby obtain some 
advantage, to which he could only be entitled on 
tho footing that It is valid, and then turn round 
and say It is void for the purpose of seoaring some 

1930 Mad 268, Rel. on ; AIR 1936 Mad 49, 

P r and AIR 1922 

rL 269. Dating. [P 1006 0 2} 

Cb. Eaghava Rao — for Appellant, 

M. Appa Rao for Respondents, 

Judgment. This is an appeal from the 
order of the Subordinate Judge of Narasa¬ 
pur in Appeal No. 27 of 1936. The appel. 
lant was judgment-debtor 2 in O.S.No.247 
of 1924 on the file of the District Mansif 
of Narasapur. In that suit respondeat 1 in 
this appeal got a decree for money against’ 
a father and throe sons. Before judgmentj 
on 16bh October 1924, the joint family 
property belonging to the defendants in the 
suit had been attached. After the attach, 
ment a partition suit was filed by the sons 
against their father and the matter is 
also further complicated by tbe fact that 
after the attachment an insolvency peti* 
tioo was brought against the father and 
in that petition the father was adju¬ 
dicated. The Official Receiver sold the 
father’s one.fourth share in the joint 
family property and proposed to sell the 
shares of the three sons. Respondent l.the 
decree, holder in 0. S. No. 247 of 1934, 

objected to the sale of the three.fonrths 
share belonging to the sons, but his objec¬ 
tion preferred to the Official Receiver we® 
dismissed for default. The sale was held by 
the Official Receiver and respondent 1 took 
part in tbe bidding. Respondent 1 flobae* 
quently filed 0. P. No. 19 of 1928 to have 
the sale of the sons’ three.fonrths share set 
aside but he allowed this petition to be dis¬ 
missed for default. The Official Reoewer 
then distributed the proceeds of the sale to 
the creditors in insolvency of whom toB- 
pondent 1 was one. Subsequently the pur¬ 
chaser at the sale held by tbe 
Receiver sued the sons for possession ^ 

0. S. No. 36 of 1931 (Sub.Court, Nara^ 
pur) but his suit was dismissed on the 
ground that the sale of the son’s shares by 
the Official Receiver was void. The yendeo 
preferred an appeal but the appeal was no 
pressed because he and the three sous 
entered into a compromise by which t o 
vendee paid the sons Rs. 800 and the sou 
executed in his favour a deed of ® 
relinquishment undertaking not to disp 
his right in future. This deed 
on 22nd September 1933. Jn 
pondent 1 presented the execution P® 
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\ 7 hi 0 h has given rise to this appeal. He 
sought to bring to sale the three.fourths 
share in the joint family property belong, 
ing to the three sons. In 1935 the District 
Munsif of Narasapur ordered execution to 
proceed. The second judgment.debtor (pro- 
sent appellant) appealed to the Subordinate 
Judge of Narasapur and in A. S. No. 31 of 
1935 the order for execution was set aside 
and the execution petition remanded to the 
Court of the District Munsif for fresh dis. 
posal. The District Munsif was ordered to 
consider the question of the validity of the 
sale of the three-fourths share belonging 
to the SODS. Thereupon another District 
Munsif considered the question afresh and 
although be held that the sale of the three, 
fourths share by the Official Receiver was 
certainly illegal and invalid, be dismissed 
the application for execution on the ground 
that the decree, holder was not entitled to 
proceed in execution against the same pro¬ 
perty which had been sold by the Official 
Receiver since the decree-holder had taken 
bis share of the dividend out of the sale 
proceeds. On appeal the present learned 
Subordinate Judge of Narasapur reversed 
the decision of the District Munsif and 
held that the decree-holder is entitled to 
proceed against the three.fourths share. 
The learned Subordinate Judge therefore 
sent back the execution petition for further 
proceedings in execution. The second judg. 
ment-debbor has preferred this appeal. 

The appellant's position is simple; he 
contends that the decree.holder approved 
of the sale held by the Official Receiver 
after it was held and that he cannot now 
be allowed to say that the Official Re- 
ceiver's sale was void. The position of res. 
pondent 1 decree.holder is equally simple. 
He says that the sale held by the Official 
Receiver was undoubtedly void so far as the 
three.fourths share belonging bo the sons 
18 concerned and that nobody can prevent 
him from alleging the invalidity of that sale 
and nobody can prevent him from proceeding 
^fiainst the property which is still the pre¬ 
tty of the 2nd, 3rd and 4th judgment- 
oebtors in his suit. The law in my opinion 
u Buffioiently clear that a party who seeks 
the assistance of the Court is not entitled 
to approbate and reprobate or blow hot and 
as it is sometimes pnt. The principle is 
clearly stated in (1921) 2KB 608,' Sorut- 
top L. J. pqtg ifc jp thjg plainbifiF is 

It VttihnzM Creameriea ?. Hull and Netberlandi 
BtoamiUp Oo., (1931) 2KB 608=91 L J 
- K B 89=126 L T 168. 


not permitted to approbate and reprobate.” 
Tho phrase is apparently borrowed from 
the Scotch law, where it is used to express 
the principle embodied in our doctrine of 
election, namely that no party can accept 
and reject the same instrument. Tbei 
doctrine of election is not however contined, 
to instrumonts. A person cannot say at' 
one time that a transaction is valid andj 
thereby obtain some advantage, to whichl 
he could only he entitled on the footing 
that it is valid, and then turn round andl 
say it is void for the purpose of securing 
some other advantage, that is to appro-, 
bate and reprobate tho transaetion. Thei 
principle has been followed in this Court: 
vide the cases in 26 M L W 527' and 58 
M L J 137.^ Those are cases of orders 
passed by Courts involving the payment of 
costs to tho successful party by the unsuc¬ 
cessful party. It was held that if the sue- 
cessful party received the costs ordered to 
be paid by the unsuccessful party, he could 
not afterwards come to Court and say that 
the order itself was passed without juris, 
diction. In 69 M L J 673' Cornish J. 
drew a distinction which with all respect I 
am unable to appreciate. Cornish J. held 
that an order setting aside an ex parte 
decree after the expiry of the period of 
limitation was without jurisdiction and 
that even if the receipt of Rs. 10 in the 
shape of costs by the plaintiff's vakil could 
be regarded as an adoption of the order, 
such an adoption of an order made with¬ 
out jurisdiction could not have the effect 
of making that order one which the Court 
was competent to pass. With all respect I 
think the learned Judge did not appreciate 
the point of the decision in 58 M L J 137.^ 
It is of course obvious that acquiescence 
in an order passed by a Court will not 
render the order valid if it is an order 
passed without jurisdiction but the princi¬ 
ple followed in 58 M L J 137^ is that a 
person who has chosen to adopt an order 
cannot subsequently be allowed to object 
to it. As Ramesam J. puts it, if the facta 
indicate that the person has adopted the 
order, he cannot object to it afterwards. 
The question is really one of fact whether 
there has been approbation or not. If there 


2 Bamassml CbettUr v. ChidambantmCbettiar, 
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hag been approbation, reprobation ig not 
permitted. 

On the facts in this case it seems to me 

2 l 6 ar that the decision of the learned Dis. 

trict Munsif was right and that of the 

learned Subordinate Judge wrong It is 

clear that respondent 1 (the decree.holder) 

at first objected to the sale but then al. 

lowed it to proceed, and took part in it by 

bidding. After tbe sale was held, he first 

protested against it and then withdrew his 

protest and subsequently took from the 

Olhcial Receiver bis share of the proceeds 

of the sale. In his execution petition he 

gave credit to the judgment.debtors for 

the amount which he had taken from the 

Ufhcial Receiver as his share of the sale 

proceeds. These acts of the decree.holder 

indicate that bo approved of the sale and 

having done so he is not permitted after. 

wards to say that the sale was void. Mr 

Appa Rao who has appeared for the decree* 

holder contends that he is entitled to 

Ignore the sale held by the Official Receiver 

and to treat it as null and void. This 

would be correct if it were not for the fact 

that he had at an early stage approbated 

the sale. Having done so. he is not entitled 

now to Ignore it. Moreover, as I have 

already stated, he does not ignore the sale 

at all but treats it even now as being a 

valid sale since in the execution petition 

he gives credit to the judgment.debtors for 

the amount which he took from the Official 
Receiver. 

respondent 1 contends 
that the appellant who is the second judg 

ment.debtor has no right to raise such 
objections as he has raised. His argument 
on this part of the case is practically that 
If questions of approbation and reprobation 
are to be considered the second judgment, 
debtor is far worse than himself. This 
however is not relevant to the present 
case. Mr. Appa Rao has drawn my atten. 
tioD to the cases in 47 M L J 85“ and 44 
M L J 735,® but I do not think they have 
any application to the doctrine of election 
or approbation and reprobation. 

Another point taken for respondent 1 is 
that the execution petition was remanded 
to the District Munsif by the learned Sub. 
ordinate Judge of Narasapur in his judg. 

6 . AmmakaoDU Ayi v. Murugayya Odayar 
(1924) HAIR Mad 716=83 I 0 824=47 
Mad 850=47 M L J 86. 

6 . Jai Barham v. KedaiDath Matwarl, (1932) 9 
A I R P 0 269=69 I 0 278=2 Pat 10=49 
IA 861=44 M L J 736 (PO). 
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ment in A. S. No. 31 of 1935 only for one 
specific purpose, viz. to consider the vali 
dity or otherwise of the sale by the Official 
Receiver of the three.fourths share belong, 
ing to the sons. He contends that that being 
so, the learned District Munsif was not 
justified in dismissing the execution peti. 
tion on the ground that the decree.holder 
had elected to abide by the sale. It is not 
however possible to say that the learned 
District Munsif after remand order did 
anything that was beyond his jurisdiction 
and m any case the question would have 
come to this Court in its present form, no 

matter what the decision of the District 
Munsif had been. 

In the result this appeal succeeds and is 
allowed and the order of the District Man. 
sif restored and the execution petition dis. 
missed. Respondent 1 will pay the costs of 
the appellant throughout. Leave refused. 

C.r.k./b.d. Appeal allowed. 
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Allaka Sanyasi Naidu and others — 

Appellants. 


Bajah of Vizianagaram and others — 

Respondents. 

Second Appeal No. 620 of 1933, Decided 
on 22Dd August 1938, against decree of 
Sub.Judge, Vizagapatam, D/. 29th July 
1932. 

(*) L«nd Tenure—Inam grant.—Three claMee 
enumerated. 

loam grants have been classified under three 
groups: (1) a grant of land on favonrable rent 
burdened with service, (2) a grant made in oonei- 
deration of past and future service ; (3) a grant o! 
an office remunerated by an interest in land in 
Ilea of wages : 38 Boni SOS, Bef. [P 1007 0 1] 

(b) Land Tenure—Inao grant.—Poit^wtUe* 
menl grant.—Preaumplion in favour of reium" 
ability. 

Tbe idea behind the presumption that tbe post* 
settlement grants are resnmable is that a personal 
eervant of a zamindar la necessarily one whose 
service the zamindar has the right to tehninate 
and that a zamindar would not ordinarily give 
away land revenue in lieu of wages in perpetuity 
to snob a servant wltbont referenoa to his need of 
tbe services for which tbe wages are paid. That 
is to say the presumption is one ba^ on the 
ordinary conduct of tbe average landholder and iSi 
by its very natnre, rebuttable by very alight evi¬ 
dence to the contrary. This presumption has a 
logical basis and unless there is something in the 
evidence to indicate the contrary, the natorw 
inference to be drawn is that the grant was to au 
probability always regarded as reanmable: 7 uoa 
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4 268 ; 14 Mad 365 ; 26 Mad 403 ; (1911) 2 M W 
N 406 : (1910) MW N 436 and A I R 1914 Mad 
669, Rel. on; AI R 1930 Mad 755 (FB) and 
A JR 1936 Mad 831, Ref. [P 1008 C 1] 

P. Somasundaram — for Appellants. 

S. Venkatesa Aiyangar — 

for Respondents. 

Judgment.—This appeal U preferred by 
the defendants in a suit brought by the 
Rajah of Vizianagaram for the resumption 
of a darimila or post-settlement service 
inam. It appears to be established that 
the lands in question are held under an 
inam grant made at some time after 1836. 
The grant was hereditary and it related to 
what is known as ‘Pattamdar’s Service' 
which is a service involving the giving of 
assistance to the revenue subordinates of 
the zamindar. The document of grant is 
not available and the documentary evi. 
dence from which the natnre of the grant 
might be inferred is meagre. There are 
four old documents of some importance in 
the evidence. Firstly, there is Ex. 2 which 
is a patta of the year 1855, relating to 
the lands. This merely says that the land 
has been given away with a view "that 
you may protect the ryots and that you 
may enjoy the same as Akaram, etc." This 
indicates nothing more than that there 
was a service tenure. Ex, K of the year 
1862 is the next document of importance 
and it is on this document that the learned 
Subordinate Judge mainly relies in holding 
that the grant was a personal service grant 
reaumable at the pleasure of the zamindar. 
Ex. E is an extract from the Inam Re¬ 
gister signed by a Deputy Collector. It baa 
the usual columns, describes the office to 
which the inam is attached as Gramana- 
yakaram, what apparently is the same as 
Pettamdar—and in the column showing 
how the inam was acquired, the remark is 
that the zamindar was pleased to grant the 
inam for the purpose of granting takkavi 
loans to the ryots, for payment of the kist, 
for the cultivation of waste lands and for 
setting tight such other affairs, "settling 
that the inam should be enjoyed only dur¬ 
ing hU pleasure." The only other doou- 
ments that throw any light on the matter 
are Exs. V and J which are renewal grants 
of the years 1868 and 1869. These docu- 
ments, except for the words showing that 
the grant was hereditary and was connec¬ 
ted with revenue service, give little light 
on the questions to be decided. 

What is the position on this state of the 
jgridenoe? The case law on the question 


of presumptions has been placed before me. 
Inam grants have been clasaitied under 
three groups (l) a grant of land on favour, 
able rent burdened with service, (2) a grant 
made in consideration of past and future 
service, (3) a grant of an office remunera-'; 
ted by an interest in land in lieu of wages. 
It is pointed out in 28 Bom 305* that 
grants forming classes (l) and (2) are nor. 
mally out and out grants nob resumable 
by the grantor in the absence of a condition 
to that effect and in any case the zamindar 
who seeks to dispossess those who have been 
in possession for several generations has, 
in the first instance, to establish those facts 
which form a basis for a prima facie in. 
ference that the grant is one which may be 
presumed. There is a long line of Madras 
decisions which lay down that in the case 
of post.settlement personal service inams, 
we start with the presumption that the 
grantor has a right to resume and that it is 
incumbent upon the holder of the grant to 
rebut this presumption when once it has 
been established that the grant is of this 
nature. Decisions of this kind are ; 7 Mad 
268,2 14 305 3 26 jfad 403,* (1911) 

2 M W N 406,^ 1910 M W N 436® and 
1914 M W N 179.2 jjjg question of the 
extent to which the authority of this line 
of decisions has been shaken by the Fall 
Bench ruling in 59 M L J 183,® does not 
appear to have been completely settled. In 
a recent case, AIR 1936 Mad 831,® 
Madbavan Nair and Stodart JJ. seem to 
have left the matter open. The Full Bench 
dealt with the case of a pre.settlement inam 
and held that when there is no clear evi. 
dence as to the nature of the grant, the 
question as to the class in which a service 
grant falls, whether it is a grant burdened 
with service, a grant in consideration of 
past and future service or the grant of an 

1. Lakbamgavda v. Eesbav Aonaji, (1904) 28 

Bom 305=6 Bom L R S64. 

2. Sanniyasi v. Balur Zamindar, (1684) 7 Mad 
268. 

8. Mabadevi v. Vikrama, (1891) 14 Mad 866. 

4. Bobbaoadrl Appa Rao v. Venkatanarasimha 
Appa Bao, (1903) 26 Mad 403. 

6. Yadtsapu Appandora v. Veerabbadraraja, 
(1911) 2 M W N 406=12 IC 487. 

6. ViBweswara v. Qorla Badaradn, (1910) M WN 
436=7 I C 401. 

7. E. Anacga Bheena v. B. Prahlada BlsBoyl, 
(1914) 1 A I R Mad 669 = 211 0 633 = 1914 
M W N 179. 

8. Alakfa Narayana v Appalaswami, (1930) 17 
A I R Mad 756=127 10 281 = 69 M L J 183 
(F B). 

9. Bobbanadrt Apparao v. Bamada, (1986) 28 

A 1 B Mad 631=168 10 498. 
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’ollice rerauDerated by a favourable tenure 
of laud, is a matter on which there is 
no presumption one way or the other. 
This decision does not expressly refer to 
the lino of cases dealing with the pre- 
'Unij.ti..n as to post-settlement personal 
sorvicG grants. The idea behind this pre. 
sumption is, I think, that a personal servant 
of a zamindar is necessarily oue whoso 
service the zamindar has the right to termi. 
uato and that a zatnindar would not ordi. 
□arily give away land revenue in lieu of 
wages'in perpetuity to such a servant 
without reference to bis need of the services 
for which the wages are paid. That is to 
say the presumption is one based on the 
■ordinary conduct of the average landholder 
and is. hv its very nature, rebuttable by 
jvory .slight evidence to the contrary. It 
seems to me that this presumption has a 
ilogical basis and that unless there is some¬ 
thing in the evidence to indicate the con¬ 
trary, the natural inference to be drawn 
from the facts such as those of this case is 
that the grant was in all probability always 
regarded as resumable. The zamindar re. 
muneratQs one of his servants for his work 
by permitting him to hold land on favour, 
able tenure and recognizing the right of the 
SOD to step into his father s shoes and enjoy 
the emoluments of his office. In ordinary 
prudence the zamindar would retain the 
right, if he no longer required the service or' 
if the rendering of service was stopped by 
the default of the servant, to stop paying 
the wages. 

I am therefore of opinion in the present 
case that the zamindar can in the absence 
of evidence to the contrary rely upon the 


presumption of resumability. But quite 
apart from the presumption there is in the 
documentary evidence one alight indication 
in favour of the resumability of the inam 
and it is on this mainly that the learned 
Subordinate Judge relies. I refer to the 
words in Ex. K, "settling that the inam 
should be enjoyed only during his pleasure." 
It has been pointed out in 59 M L J 183,® 
and in other cases that such words as "at 
the pleasure of His Highness," when found 
in documents addressed to a zamindar, 
may be mere expressions of subservience 
and have little, if any, significance a? indi. 
eating the terms on whiph a grant is held, 
It must however be pointed out that Ex. K 
is not a document addressed to "h zamindar 
but an entry in a register prepared by a 
Government official. Quite probably the re¬ 
marks in the column relating to the history 
of the inam were extracted from some other 
source which may have been a document 
addressed to the zamindar or prepared by 
a zamindari official. But there is no evi¬ 
dence on that point and all we can 
. say is that there is an entry in a Govern, 
ment register of ancient date which indi¬ 
cates that the inam was held daring the 
pleasure of the zamindar. In the absence 
of other evidence and quite apart from any 
presumption, I am of opinion that this 
small piece of evidence would be suffioisat 
to decide this case in favour of the zamindar 
and to jnstify the decision of the learned 
Subordinate Judge. In the result thereioie 
the appeal is dismissed with costs. Leave 
granted. 

O.R.K./b.d. Appeal dismissid, 




1 

Acc. ;n. .p.im...... 


END 






> 







